Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


I 


TREATISE 


ON  THE 


LAW  OF  MORTGAGES, 

BY  THE  LATE 

JOHN  JOSEPH  POWELL,  Eso. 

BAJUU8TSB  AT  LAW. 


THE  FIFTH  EDITION, 

WITH  COPIOUS  NOTES 

^ND  AN 

APPENDIX  OF  PI^ECEDENTS; 
By  THOMAS  COVENTRY,  Esq. 

OF  LINCOLN'S  INN. 


IN  TWO  VOLUMES. 


VOL.  I. 


flcaul  ^IfMra  motty  Mtiertt  MMwrtrt  diaeo.— JBliii.  UB.  I. 


PRINTED  AND  PUBLISHED   BY  S.  BROOKE, 
PATERNOSTER  ROW. 

1822. 


.    / 


A 


TO 


CHARLES  FEARNE,  Es<i. 


THIS  WORK 


WAS    ORIGINALLY 


DEDICATED, 


BT 


THE  AUTHOR. 


DDtTOR'S 


PREFACE. 


MHtfi 


m 


J.  HS  stTBJBCT  of.  the  engaing  Treatise  is  one  of 
yery  general  interest.  It  embraces  an  extensive 
Td^riety  of  particulars  relative  to  the  negotiation  of 
a  large  portion  of  human  affairs.  Every  possessor  of 
property  is  more  or  less  connected  with  some  Mort- 
g^e  transaction— -either  personally^  or  by  those 
through  whom  his  title  is  derived.  A  knowledge 
therefore  of  the  operation  and  effect  of  a  Mortgage 
security  must  be  very  desirable  to  all  who  stand  in 
the  relation  of  lender  and  borrower,  and  especially 
to  those  from  whom  a  ready  and  intimate  acquaint- 
ance with  the  subject  is  professionally  required. 
To  assist  in  communicating  accurate  and  useful 
information  on  this  branch  of  legal  learning,  was 
the  original  design  of  the  present  undertaking ;  and 
the  Editor  hopes,  that  in  the  ample  field  of  ahnota^ 
tion  into  which  he  has  been  imperceptibly  led,  he 
has  not  lost  sight  of  the  grand  object  to  which  the 
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learned  Anthor^s  labbrions  and  saccessfol  exertions 
have  been  m  eminently  directed. 

By  the  Preface  to  the  First  Edition  it  iqppears 
that  the  Author  at  one  time  proposed  to  himself 
a  more  confined  method  of  treating  his  subject; 
but  recollecting  the  frequent  embarrassments  he  had 
himself  experienced  in  his  studies,  from  book^ 
written  as  if  intended  more  for  the  perusal  of  adepts 
ilk  science,  than  ibr  die  instruction  of  the  unlearned, 
he  thought  it  most  conformable  to  his  original  de- 
sign, which  was  to  smooth  the  way  for  others; 
to  sacrifice  conciseness,  to  persfncuity  and  accu- 
racy—preferring the  imputation  of  being  prolix  and 
tedious,  to  that  of  being  obscure  and  perplexing. 

In  dns,  the  Editor  has  followed  his  Author,  be- 
cause it  was  his  widi  to  fall  in  &3  nearly  as  possible 
widi  die  spirit  and  genius  of  the  original  plan; 
and  because,  in  so  important  a  particular  as  the 
Law,  where  gpreat  stakes  both  of  property  and 
character  are  depending,  nothing  can  be  more  in- 
jurious than  a  flippant  or  ambiguous  consideration 
of  the  subject. 

Law  text  books  are  variously  composed.  Some 
merely  select  the  heads  of  law,  and  refer  to  the 
report  for  the  reasons  and  authority  of  each  posi- 
tion. Some  adopt  a  more  didactic  plan,  and 
illustrate,  by  comparisons  and  examples,  the  ab- 
struser  doctrines  of  the  subject  on  which  they  treat ; 
while  others  collect  and  methodise  the  authorities. 


^itomise  the  cases,  and  pt^face  each  para^aph 
-with  an  elementary  principle^  followed  up  with  an 
abridgment  of  the  adjodication  whereon  it  is 
foiuided«  Mr.  Powell^s  Treatise  on  the  Law  of 
Mortgages  is  a  book  of  this  latter  class ;  and  if  the 
annotations  (which  profess  to  be  a  continuation  of 
the  original  work,  rather  than  an  assemblage  of 
short  notes  on  questionable  pomts)  had  exhibited  a 
different  mode  of  compilation,  a  singular  discre- 
pancy would  have  been  observable ;  engendering 
indeed  a  just  suspicion  that  the  Editor  1^  not 
duly  appreciated  the  intent  of  his  Author*s  under- 
takingi 

To  the  Student  this  work  was  originally  ad- 
dressed $  biit  the  subsequent  editions  have  rendered 
it  pre-eminently  useful  to  the  practical  Lawyer,  in 
discovering  to  him  parallel  cases,  and  in  furnishing 
him  vnHk  a  systematic  body  of  law  on  a  subject'  of 
v^ry  freqvent  recurrefnce.  In  short,  the  high  repu- 
tation of  the  original  Work  renders  it  an  indispen- 
sable  part  of  every  Lawyer's  Library.  It  was  the 
scarcity  of  so  valuable  a  Treatise,  that  induced  the 
Editor  to  undertake  the  task  of  preparing  a  new 
edition  for  the  press;  and  he  conceived  that  by 
adding  the  subsequent  decisions  and  other  practical 
ittforniationi  he  shoidd  be  forwarding  the  design 
of  the  learned  Author.  The  Editor's  object  has 
been  to  make  the  present  edition  of  Mr.  Powell's 
Work  a  comprehensive  digest  of  the  theory  and 
practice  of  Conveyancing,  with  reference  to  Mort- 
gage securities. 


\ 


X  XDITOR^S.PKKFACS. 

Bat  to  state  more  particularly  what  has  been  dotae 
oa  the  occasion  of  this  re-pablication, 

1st.  The  paging  of  the  fourth  edition  has  been 
preserved,  and  uniformly  referred  to,  except  where 
tile  contrary  has  been  expressly  noticed.  In  the 
Analytical  Table  of  Contents,  as  also  in  the  Table  of 
Cases,  and  in  the  Index,  the  figures  refer  to  the 
paging  of  the  fifth  Edition. 

m 

3dly.  Marginal  reductions  of  the  principal  points 
of  each  paragraph  have  been  added  throughout. 
The  aim  in  this  has  been  to  detect  the  principle 
or  general  rule ;  and  the  Editor  places  much  confi- 
dence in  this  part  oif  his  undertaking,  as  he  feels 
persuaded  it  will  materially  assist  research,  and 
greatly  facilitate  the  general  comprehension  of  the 
Work. 

Sdly.  The  cases  cited  by  the  Learned  Author  have 
bME  ^lamined,  and  all  other  cases  bearing  on  the 
rabject,  as  well  prior  as  subsequent,  which  a  dili- 
gent research  could  discover,  have  been  added  in 
the  notes.  The  produce,  however,  actually  exhi- 
bited, bears  a  small  proportion  to  the  number 
rejected,  and  which  the  anxiety  of  collecting  all 
the  authorities  made  it  necessary  to  review.  Refer- 
ences also  have  been  made  to  text  writers;  and 
questionable  doctrines  have  been  stated  and  ex- 
amined with  a  desire  rather  to  reconcile,  than  to 
eucrease  doubts. 

4thly.  A  new  Table  of  Cases,  cited  in  the  text 
and  notes  (which  amount  to  nearly  five  thousand), 
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and  Analytical  Tables  of  Contents  to  both  volnmes, 
have  been  prefixed. 

5thly.  An  Appendix  of  Precedents  has  been  an- 
nexed, containing  a  gfreat  yariety  of  forms^  arranged 
on  an  entirely  new  plan.  The  first  number  consists 
of  forms  in  constant  use,  to  which  the  subsequent 
drafts  refer.  One  object  in  this  arrangement  has 
been  to  save  the  repetition  of  the  usual  set  of 
mortgage  recitals,  provisoes,  and  covenants,  which, 
if  inserted  in  the  thirty  succeeding  numbers,  would 
have  swollen  the  Appendix  to  an  unwieldy  and  ex- 
pensive length.  The  convenience  of  having  these 
common  forms  in  a  separate  shape  is  too  obvious  to 
require  comment. 

6thly.  A  new  and  copious  Index  is  subjoined,  as 
well  to  the  principal  matters  as  to  the  Appendix, 
and 

7thly.  It  may  not  be  amiss  to  mention,  that  several 
of  the  notes  contain  almost  complete  treatises  on 
various  subjects  connected  with  Mortgage  transac- 
tions. Among  these,  the  notes  on  Receivers,  At- 
tendant Terms,  Judgments,  and  the  Statute  of 
liimitations,  are  conspicuous. 

In  taking  leave  of  an  old  and  instructive  Com- 
panion, the  Editor  is  affected  with  emotions  of  the 
liveliest  gratitude  for  the  exteiytive  advantages  he 
has  derived  from  a  preparation  of  the  ensuing  sheets 
for  the  press;  and  he  sincerely  hopes  that  the  la- 
bours of  the  Learned  Author  will  not  be  unaided  by 
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Ms  uinibfe  aimotiti<mi»  ni  TiHuminwi'flmg  siefid 
informatioii  to  otlieniF— For  a  generoos  extenmtkNi 
of  Ae  mmmooi  erron  and  imperfectiaas  wludi  a 
letiBed  and  erperieacti  eje  wDI  eisly  discover, 
tlie  Edifor  tnuts  to  tint  candour  and  fiberality  with 
wUdi  the  ciiticiMm  of  die  ProfesBkm  are  erer  ac* 
conpamed* 

In  cMidiisioD,  the  Editor  desires  to  CApttas  his 
thankftdiieas  to  his  friend  Rktsix  Pmixips,  Esq. 
of  the  Middle  Temple,  for  the  kind  assistance  he 
has  nSofiei  him  during  the  progress  of  the  Work. 

6,  Old  Sqwmre^  limoMt  in, 
ea  &^.  1822. 


TESTIMONIES  OF  LEARNED  AUTHORS. 


Of  Mb.  Fonblanqub. 

In  Mr.  Powell's  Treatise,  the  whole  mbjeet  relative  to  the 
Law  of  Mortgages,  is  considered  with  great  exactness  and  discri- 
minatunL—2  Fonb.  264,  6th  Edition. 

Of  Mr.  Butlbr. 

Few  parts  qf  the  law  lead  to  the  discussion  of  more  extensive 

or  mseful  learning  than  the  Law  of  Mortgages.     The  Reader  will 

find  everg  thing  relating  to  that  comprehensive  subject,  collected 

with  great  industry  and  ingenuity  in  the  Law  of  Mortgages, 

bj  Mr.  Powell.— Butler's  Co.  litt  205,  a.  237,  a. 

Of  Mr.  Barton. 

Powell  on  Mortgages,  is  a  booh  to  which  I  would  catt  the 
Students  particular  attention,  not  onbf  on  account  of  the  able  and 
scientific  manner  in  which  the  learning  upon  the  subject  is  dis" 
cussed,  but  because  the  law  relating  to  Mortgages  has,  in  its  various 
ramifications,  a  very  intimate  connection  with  almost  every  other 
branch  of  conveyancing ;  and  in  order  to  shew  this  connection,  and 
render  the  Treatise  as  generally  instructive  as  possible,  the  Author, 
in  collecting  the  cases  upon  the  subject,  has  so  stated  them  (where 
they  admitted  of  it),  as  to  shew  not  only  their  immediate  relation  to 
the  particular  law  of  Mortgages,  but  their  principles  a'nd  tendency 
wiik  regard  to  the  laws  of  property  in  general.  The  Author  has, 
indeed,  in  this  Treatise,  contrived  to  introduce  more  general  law 
than  is  perhaps  to  be  found  in  any  other  single  Treatise  upon  any 
legal  stUject, — 1  Barton's  Elem.  Con.  Intr.  xxxi.  Ist  Edition. 

Mr.  Preston  also  adds  his  testimony  to  the  merits  of 
Mr.  PowelTs  worh,  in  the  third  volume  of  his  Conveyancing, 
p.  400,  and  in  3  Abs.  288. 
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•witled  to  enstody  of  title  deeds,  62,  tt.-^Deeds  not  taken  from  second  mort- 
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gagee^  54. — Rule  for  postponing  first  mortgagee  on  account  of  non-posseaiion  of 
deeds,  ib.  66. — Costodjr  of  deed  creating  term  with  declaration  of  trust,  50, 
67,  n. — Suffering'  detention  of  deeds  not  intrinsically,  bat  -primk  facie  frma- 
duknt. — General  expression  of  rule,  57,  n. 

CAP.  III. 

WHAT  IS  NECESSARY  TO  CONSTITUTE  A  MORTOAOE  OF  LANDS. 

At  law,  there  must  be  a  couTcyance  of.  a  grantable  thing,  58.— In  equity,  assign- 
ment of  rents  creates  lien  on  land,  ib. 

CAP.  IV. 

OF  THE  MORTOAOOR. 

Who  may  not  mortgage,  58. — Who  may  mortgage,  59. — ^Mortgages  under 
powers,  60,  n. — What  implies  power  to  mortgage,  61, 62,  n«  66.  68.  70.  72. — 
*'  Profits"  implies  power  to  mortgage,  61. 73,  74 — especially  if  yearly  promts 
cannot  raise  stim  within  time,  63. — "  Profits''  carries  fee,  11,  n. — ^Trust  by  will 
to  pay  debts  confers  power  to  mortgage,  65 ; — ^and  trustees  may  mortgage 
without  waiting  for  decree,  65. — ^Power  to  portion  includes  power  to  raise  it  by 
mortgage,  66. — Three  rules  of  construction  as  to  raising  portions,  68,  n. — 
Lord  Cowper's  two  rules,  81,  n. — Portions  raiseable  out  of  rents,  when,  68. 
Of  interest  on  portions,  67,  n.  72. 79,  n.  99,  n. — Statute  of  fraudulent  deTises, 
69,  n. — When  legacies  cotkpled  with  debts  may  be  raised  by  mortgage,  71,  n. 
Power  to  charge  implies  power  to  mortgage  with  interest,  72. — ^Power  must 
be  recited  or  taken  notice  of,  ib. — Contingent  term  vests,  when,  74.  78,  n.  80. 
Mortgage  of  reversionary  term,  97,  n.  99,  n. ;  is  reluctantly  decreed,  79.  93. 
98,  n.-'— Portions  or  maintenance  raiseable  although  one  parent  alive,  75,  76, 
n.  77.  82.  84 — except  as  to  contingent  portion,  78.— ^Words,  '*  after  death  of 
father  and  mother,"  rejected,  76. — Maintenance,  61,  n.  66,  87.  89 — As  to 
arrears  of  maintenance,  90.-^Beversionary  term  not  mortgageable  for  main- 
tenance, 100,  n. — ^Trust,  a  law  to  trustee,  83. — Younger  children,  84,  n« — 
Portions  postponed  till  term  in  possession,  88. — Other  provisions  furnish  no 
ground  to  suspend  portions,  91.*-^Portion  may  be  vested  at  twenty-one,  though 
not  then  payable^  92. — >No  time  fixed  for  payment  of  portion,  it  can  Be  raiseable 
by  rents  only,  92.— Term  cannot  be  mortgaged  till  in  possession,  sed  qu.,  96^,  n« 
General  roles  as  to  raising  portions,  94.  99,  n.  100. — ^Executor  may  mort- 
gage term,  10  L. — Specific  or  residuary  legatee  cannot  follow  property,  102^ 
except  there  be  fraud,  102. — Power  of  executor,  102,  n. — ^Mortgage  by  exe- 
cutor bad  if  there  be  collusion,  gross  negligence,  or  notice,  ib. — Mortgage 
by  one  executor  to  his  companion,  or  for  debt  due  from  testator,  104,  n. — 
Mortgage  of  realty  by  executors,  ib. — Executors  may  be  mortgagees,  105,  n. ; 
but  cannot  lend  money  on  personal  security,  nor  after  decree,  ib»— Benefift 
Aoorues  to  estate,  loss  to  executor,  ib«  •> 

CAP.  V. 

OF  THE  MOBTQAOBB^ 

Who  may  be^  106— who  may  not  be,  107. 

CAP.  VI. 

HOW  A  MORTGAOE  IS  COKSIDBfitSD  IK  BOUITlT. 

Origin  of  equitable  jurisdiction,  I07.^-Mortgage  a  creature  of  equity,  and  con« 
sider^d  a  chattel,  though  in  fee,  108,&n. — Debt  paid,  mortgagee  a  trustee,  109. 
'Mortgage  in  fee  not  a  total  revocation,  110 ;  except  it  be  to  devisee,  112. 
and  then  fv.,  116— or  unless  uses  beyond  mortgage  are  dedar^i  112,  n« — 
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TeoAnt  ia  Uil  oannot  mortgage  without  teToking  will,  113,  n.— Conreyance  for 
debts  a  revocation  pro  tanto  only,  114,  n. — Bankruptcy  the  same,  ib.— Use 
beyond  mortgage  annulled,  if  contrary  to  apparent  intent,  ib. — ^Testator  equitable 
owner  after  mortgage,  ib. — Harkness  v.  Bay  ley  over-ruled,  115,  n. — Equity  of 
redemption  inseparably  incident  to  mortgage,  116. — ^Onoe  a  mortgage,  artd 
always  a  mortgage,  116,  n.  117,  n.  128. — Redemption  cannot  be  prevented  by 
special  agreement,  117,  n. — ^Restraint  on  redemption  void,  117,  IIB,  119.  122. 
124;  except  under  family  arrangement.  127. 129;   which  is  proveable  by  parol, 
129. — Redemption   cannot    be   restrained,    though    proviso  be   in   separate 
defeasance,    120. — Defeasance    supplied    on  parol  evidence,  120,  n.  161.— 
Costs,  121,'n. — Agreement  at  time  of  mortgage  to  make  absolute  conveyance 
coiiditional,    void,   121. — ^Mortgagee    may   purchase    equity    of  redemption, 
122,  n. ;  contra  if  parties  are  attorney  and  client,  124,  n. — ^Absolute  convey- 
ance with  power  of  sale,  implies  mortgage,  ib.^— Matter  suhsequent  will  not 
make  that  a  mortgage  whioh  was  no  so  originally,  125. — ^What  circumstances 
will  convert  absolute  conveyance  into  mortgage,  116/n.  125,  n.  127;  but  right 
of  pre-emption  may  be  reserved  to  mortgagee,  semb.,  125.— Subsequent  agree- 
ment -for  absolute  purchase,  with  proviso  for  re-conveyance,  valid,  126. — 
Agreement  to  redeem  after  release  of  equity  of  redemption  binding,  126. 146. — 
Demand  of  interest  after  ahsolote  conveyance  makesr  it  a  mortgage,  151.*— 
Fsttera  on  redemption  no  avail,  132. — Absence  of  covenant  to  pay  money,  no 
objectioD,  132  to  134. — ^Lien  on  mortgage  not  reciprocal,  136,  n. — Proviso  for 
re-purchase    allowed,   138 — distinguished    from    mortgage,  130.   134 — court 
against,  139,  n. — ^frequentin  annuity  deeds,  ib. — Conditionalsale,  139, n.— Mort- 
main act,  ib. — what  dispositions  within,  141,  n.  142,  n. — its  policy  vindicated, 
143,  n. — Rules  in  equity  as  to  parol  evidence,  143. 147,  n^  148. 149, 150.—- 
Debt  may  be  discharged  by  parol,  143, 144,  n. — Trust  of  mortgage  execnted, 
though  not  in  writing,  145. — Trust  confessed  by  answer,  or  admitted  by  trustee, 
binding,  145,  n.  151. — Parol  evidence  not  admitted  between  co-mor^gors  to 
discharge  assets  of  one  deceased,  146 — ^nor  to  shew,  that  hy  naming  executor, 
testator  meant  to  cancel  his  debt,  ib. — Proviso  for  redemption  supplied  bj 
parol,  151. — Equitable  mortgage,  151,  n. — Debt  the  principal,  land  the  inci- 
dent, 145. — ^Mortgagor  need  not  join  in  transfer  of  mortgage,  152— unless 
mortgagee  he  in  i^ossession,  153~but  desirable  that  he  should  join,  152^  n. 
if  not,  notice  of  transfer  should  be  given  him,  153,  n.— When  new  covenant 
for  payment  of  money  necessary,  ib.— Of  turning  arrears  of  interest  into  prin- 
eipd,  154,  n. — Mortgagor,  how  aSeeted  by  account  between  mortgagee  and 
assignee,  ib« 

CAP.  VII. 

09  TUB  INTBEBST  OP  A  MOBTOAOOR  IN  TBB  PJIEHISBS 

MORTGAGED   BT  HIM. 

Mortgagor's  interest  till  default,  155. — Mortgagor  and  tenant  at  will  compared,  ib. 
Preaent  view  of  mortgagor's  interest  till  default,  157,  n. — ^Mortgagor  not  a 
disseisor  at  election,  but  his  tenant  a  trespasser,  157,  8. 161. — Mortgagor's 
lessee  maj  be  evicted  by  ejectment  of  mortgagee  without  notice  of  mortgage, 
•rnotice  to  quit,  159. — ^Lessee,  to  he  secure,  should  examine  lessor^s  title,  160. 
Emblements,  161. — Mortgagor  bound  by  his  own  lease,  163— ^and  mort^gee 
too,  if  he  acknowledge  it,ib. — Covenant  for  mortgagor  to  enjoy  till  default  runs 
with  assignment  of  mortgage,  ib. — Effect  of  mortgagee's  admission,  that  he  is 
out  of  possession,  164.— Waste  by  mortgagor  restrained,  165.— Mortgagor 
eannot  bar  mortgagee  by  fine  and  non-claim,  ib.-«^r  dispute  mortgagee's  title, 
166— or  set  up  prior  leaseagainst  ejectment  by  mortgagee,  166,  n.--Recovery 

•    hy  tenant  in  tail  confirms  prior  mortgage,  165.*r-Mortgagor  in  possession  gains 
parish  settlement,  ^166, 167,  n.--*Mortgagee  shall  not  he  put  to  his  indebii^tnt 
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iammptit^  168.-^Mortgagee  bound  to  re-assign  on  teilcleT  bf  ]yrinc?{»aly  in- 
terest, and  costs,  ib. — Statute  staying  proceedings  on  payment  of  money  into 
court,  ib. — Recent  cases  at  law  on  this  statute,  109,  n.-— Recent  cases  in  equity 
on  the  same  statute,  170,  n. — Mortgagor  in  possession  may  rote  for  knights  of 
the  shire,  and  so  may  mortgagee  if  in  possession,  ib. 

CAP.  VIIL 

'  OF  THB  INTERB8T  OF  THB  MORTGAGBfi. 

Mortgagee's  estate  before  forfeiture,  171.— Leases  by  mortgagor,  void  against 
mortgagee,  ib.— contrk,  if  lease  be  prior  to  mortgage,  173 — but  iftortgagee  may 
recover  in  ejectment,  ib.— -Mortgagee,  on  giving  tenant  notice  of  mortage, 
entitled  to  growing  rent  and  rent  in  arrear,  172. 174,  175,  n.  176,  n. — ^What 
if  lease  be  before  or  after  mortgage,  176,  n.— Mortgagor  and  mortgagee  should 
join  in  granting  leases,  177,  n.  186.— Interest,  not  rent,  secured  by  mortgage, 
175,n.— Of  attornment,  173, 4,  n. — Mortgagee  of  leaseholds  for  whole  term  liable 
for  rent  and  repairs,  178. 184— though  he  lose  his  money  or  never  enter,  178. — 
Reservation  of  a  day  out  of  term  saves  mortgagee,  181. — Equitable  mortgagee 
compellable  to  take  whole  term,  182.-Tlf  mortgagee  enter  he  becomes  subject  to 
covenants,  182, 1B3, 184,  n.— Demand  of  rent  equal  to  actual  entry,  183,  n.  184,  h. 
— Mortgagee  of  ship  not  liable  for  necessaries,  but  must  repair,  188,  n. — 
Caution  to  mortgagee  to  take  under-lease  instead  of  assignment,  186,  n. — Of 
covenants  running  with  land,  187. — Till  foreclosure,  mortgagee  has  but  a 
chattel,  ib. — Mortgagee  in  possession  cannot  lease  to  bind  mortgagor,  188. — 
Mortgagee  cannot  cut  timber,  188, 189. — Expences  convertible  into  principal, 
189.— Mortgagee  entitled  to  benefit  of  attendant, terms, ib.— and  to  good  title 
acquired  iftcr  mortgage,  190. — ^Recovery  by  tenant  in  tail  lets  in  preceding 
incumbrance,  ib. — Effect  of  tenant  in  tail's  bankruptcy  on  mortgage  made  by 
him,  191. — ^Assignees  take  subject  to  all  equities  of  bankrupt,  193,  n. — Re- 
newed terms  enure  to  mortgagee,  196. — Of  renewals  in  Ireland,  196. — ^Mort- 
gagee obliged   to  repair,  ib. — Mortgage  of  advowson,  197.-^Simoniacal  pre- 
sentation, 197,  n. — Nominee  of  mortgagee  in  by  wrong,  but  his  title  good,  198. 
— Instead  of  foreclosing,  mortgagee  should  pray  sale  of  advowson,  199.— 
Devise  for  payment  of  debts,  200.— Simple  contract  debts  carry  interest,  when, 
200.  202.— Cancellation  of  debt,  202,  203.— Mortgagee  not  guilty  of  mainte- 
nance in  defending  title,  203— should  be  party  to  suits  concerning,  208,  n. — 
but  must  deliver  deeds  to  prior  incumbrancer,  of  whoni  he  has  notice,  204. — 
Mortgagee  not  compellable  to  surrender  old  lease  for  lives,  ib. — may  pursue  all 
his  remedies  at  once,  ib.— no  right  to  shew  title  deeds,  213,  n.— Solicitor,  though 
he  lias  lien  on,  cannot  pledge  deeds,  203,  n. — Infant  mortgagees  enabled  and 
compellable  to  convey  by  order- of  court,  under  statute  of  Anne,  206,  &n.— 
may  convey  by  fine  or  recovery,  206, 207.— Order  unnecessary,  if  infant  consents, 
208,  ji. — Mode  of  procuring  order,  206,  n. — Lunatic  mortgagees,  209.— Mort- 
gagee  a  purchaser  pro  tanto,  211. — Settlement  after  marriage,  void  against 
mortgage,  211,  n.^CoUaterals  in  marriage  settlement,  volunteers,  212,  n.— 
Mortgagee  cannot  bar  mortgagor  by  fine  and  non-claim,  or  recovery,  212.— 
Mortgage  not  an  estoppel,  212,  &  n. — Mortgagee  may  gain  parish  settlementp 
212 — and  after  seven  years  in  possession,  may  vote,  at  elections  and  sit  la 
parliament,  213.*-Charge  of  debts  generally,  exonerates  purchaser,  214. 

CAP.  IX. 

OF  THB  .OBLIGATION  OP  A   MORTGAGOR  TO  SEB  TO  THB  APPUCATION 

OF   HIS   PURCHASE  MONEY. 

Mortgagor,  when  liable  to  see  money  applied,  214. — Power  to  executor  to  sell 
for  payment  of  debts,  216.— Heir  entitled  after  debts  paid,  216.— First  trust 
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to  pay  debts  getMrailjr,  purchaser  exonerated,  217 — oontrii  of  scheduled 
debts,  218,  n.— »-Pa7nient  to  executor  enough,  when,  219.— Charge  of  debts  ge- 
nerally, same  as  devise  for  that  purpose,  220,  n. — General  rule  as  to  unspecified 
and  scheduled  debts,  221.  228.  231. — Estate  to  be  sold  and  5/.  paid  to  A., 
pi^haser  must  see  it  paid,  contrik  if  estate  to  be  sold  generally.  222. — £xe- 
eator  may  sell  term  for  his  own  debt,  223.— Of  a  sale  pendente  lite  by  creditors, 
298,  U4. — Devise  to  sell  and  pay  debts  and  legacies,  purchaser  exonerated, 
295— contr^  if  to  pay  legacies  only,  229— or  mortgages  and  legacies,  233. — 
Persoti  advancing  money  under  act  of  parliament  must  see  it  applied,  22^ — 
Of  advancing  money  for  payment  pf  debts  ascertained  >  by  report,  227. — 
Of  paying  money  into  Bank  of  England,  228. — Power  to  sell  incla4os  power 
to  give  discharge  for  purchase  money,  semb,^  235. — Purchaser  bound  to  see 
bis  money  applied  only  where  there  are  no  trustees ;  if  there  are  trustees, 
tbey  can  give  good  discharges,  287.— Payment  to  trustees  enough,  239. — ^Ex- 
onerating clause  may  be  implied,  239,  n.— Latest  general  rule,  240,  n. — Deed 
to  be  construed  from  moment  of  its  execution,  ib. — Cases  where  purchaser 
ihoold  see  his  money  applied,  241,  n.  242,  n.— *Gases  where  he  is  exonerated 
from  that  burthen,  248,  n. — Power  to  give  receipts  not  transferrable,  242.-^ 
One  trustee  renouncing,  power  remains  to  others,  243.r-*Devise  to  two  or  three 
trustees  and  the  survivor,  244.  246,  n. — Delegation  of  powers,  246,  n. — Of 
disclaimer,  247,  n.-^Disclaimer  by  trustees  appointed  by  deed  or  will,  248,  n. 
Effect  of  disclaimer  on  powers,  249,  n. — Mode  of  changing  trustees  under 
power  for  that  purpose,  250,  n. 

CAP.  X. 

or  THB  BQUITT  OF  REDEMPTION. 

Equity  of  redemption  defined,  259— is  a  title  in  equity  and  an  estate  rather  than 
a  right,  251 — may  descend,  be  granted,  and  be  devised,  252 — ^may  be  aliened 
by  deed,  252,  n. — supports  curtesy  and  pa$9emo  fratrig^  but  not  dower,  nor 
esebieat,  ib^-^continiies  opened  till  actually  foreclosed,  253— is  noticed  at  law, 
254— cannot  be  taken  in  execution,  254.  341,  n. — ^ia  a  good  consideration, 
954,  n.— is  subject  to  crown  debts,  257— mode  of  conveying,  258— mortgage  of^ 
200,  n. — equitable  seisin  of,  252,  n.  . 

CAP.  XI. 

WHO  MAT  CLAIM  THB  BQUITT  OF  REDEMPTION, 

Mortgagor  and  all  claiming  under  him,  261. — Volunteer,  262. — ^Assignees  of 
bankrupt,  ib. — Bankrupt  himself,  262,  n. — Insolvent,  ib.  n. — Lessee,263. — Bond 
creditor  having  obtained  judgment,  ib.;  and  as  to  leasehold,  execution,  271.«-^ 
Judgment  creditor,  263,  n.— Representative  of  judgment  creditor  preferred  to 
assignee  of  bankrupt,  280.— Protestant  heir  of  Papist,  264.— -Roman  Catholic, 
264,  n.— Customary  heir,  as  youngest  son  in  borough  english ;  and  all  sons  in 
gavelkind,  265.— Person  for  time  being  entitled  to  estate,  266.— Devisee  in 
preference  to  heir,  ib. — Personal  representative  and  heir  apparent,  266,  n.<— 
Tenants  by  elegit,  iipcari  facias,  &c.  274.-— Crown,  283 — and  its  assignee,  284,  n. 
Executor,  283,  n.— -Guardian,  284.— ^Committee  of  lunatic,  285,  n. — Jointress, 
285.~Dowre5s,  286,  n.  289. — ^Tenant  by  curtesy,  287.— Creditors  of  hus- 
band, 29Q. — Subsequent  incumbrancer,  208. — Remainder-man,  312,  n. — Bond 
not  binding  on  copyholds,  263,  n. — Mortgage  an  execution  of  power  pro 
tanio  only,  266,  n. — Bequest  of  money  will  carry  mortgagee's  interest  in 
land,  267,  n. — General  character  of  Lord  Mans6eld*s  decisions,  ib. — Before 
tenant  in  tail  can  derise  equity  of  redemption,  he  must  siiflfer  recovery,  268,  n. — 
Whether  equity  of  redemption  devisable  before  condition  broken,  268. 270,  n. 
273,  n. — Mortgagee  cannot  devise  before  condition  broken,  272. — Doctrine  of 
conditions,  271,  u. — Origin  of  judgment  and  ekgit$,  273,  n.— Judgments,  when 
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lo  b«  learclied  for,  d74,  n.  275.— Fdar  rales  as  to  time  when  lien  of  j«d|^iiiciit 
attaches  on  real  and  personal  estate,  279,  o. — Terms,  when  to  be  assigned, 
276, 0. — Of  redemption  by  a  creditor,  281,  n. — Redemption  most  be  of  entire 
mortgage,  282,  n. — Receipt  of  rents,  highest  instance  of  equitable  seisin,  288. 
Arrear  of  interest  recoverable,  2dl.~Arrears  on  first  mortgage  no  prejn- 
dico  to  subsequent  incumbrancer,  292.— Incumbrancer  entitled  to  arrears 
against  remainder-man,  292,  n. — Arrears  answerable  out  of  assets  of  tenant  for 
life,  [see  Errata],  292,  n.— Mortgagee  purchasing  life  estate  liable  lo  arrears,  ib. 
Receiver,  when  appointed,  299 — what,  and  who  he  is,  294,  n.— mode  of  his 
appointment,  ib. — Motion  for  receiver,  at  what  time  it  may  be  made,  296,  n.— 
It  ho  may  be  receiver,  290,  D.-<-Mortgagee  cannot  be  receiver  but  may  employ 
bailifif,  296, 297,  n. — Sureties  for  receiver,  297,  n. — ^When  second  mortgagee  may 
have  receiver  appointed,  298,  n. — ^First  mortgagee  cannot  have  receiver  appointecu 
ib. — ^Under-mortgagee  cannot  object  to  receiver,  299,  n. — Receiver  appointed  in 
favour  of  equitable  incumbrancer,  300. — ^Of  his  laying  out  money  for  repairs^ 
801,  n. — He  cannot  let  without  order,  802,  n. — but  he  may  give  notice  to  quit, 
lb. — and  may  distrain  but  not  eject,  ib. — His  accounts  to  be  settled  yearly, 
303,  n. — ^What  actions  lie  against,  303,  n.— Allowed  nothing  for  trouble,  304,  n. 
Mortgagor  answerable  for,  ib.— «When  and  how  discharged,  ib. — Receiver  of 
colonial  estates,  306,  n. — ^Old  practice  of  conveying  equity  of  redemption, 
after  foreclosure,  reprobated,  ib. — ^Whether  trustees  for  sale  may  pay  surplus 
to  cesivi  que  trust  with  notice  of  judgments,  308,  n. — King  may  be  redeemed, 
309, 310,  n. — Corporation  bound  by  equity  of  redemption,  310,  n. — Contribu- 
tion by  tenant  for  hfe,  311,  312,  313.— Present  rule,  314,  n.— Bill  of  ^vta 
timet,  313,  n. — ^Incumbrances  paid  off  by  tenant  for  life,  and  tenant  in  taQ, 
whether  in  exoneration,  316,  n. — Daughter,   having  redeemed,   shall   hold 
against  posthumous  son,  317. — Equity  of  redemption  on  mortgage  in  fee  equit- 
able, not  legal    assets,  318. — ^Assets    distinguished  as  to  devised   and    de- 
scended estates,  319,  n. — Equity  of  redemption,  equitable  assets,  320,  n.  322. 
Attendant  terms  in  nature  of  real  assets,  321,  n. — ^Doctrine  of  assets  inappli- 
cable to  judgment  creditor,  323. — ^Reversion,  assets,  when,  323, 324,  n* — Course 
of  administration  in  law  and  equity,  324,  n. — Mode  of  affecting  assets,  326,  n. — 
Devised  estates  and  equities  of  redemption  how  affected  by  what  creditors,  826,  n. 
Equity  of  redemption  devised  for  payment  of  debts,  what  assets,  327i  328. — 
Simple  contract  debts  obtain  lien,  when, 329,  n. — Administration  of  equitable 
assets,  ib. — Equity  of  redemption  not  liable  to  creditors  in  life-time  of  mortgagor, 
330. — Bond  no  lien  on  equity  of  redemption,  330,  n.-*^f  possenio  fratrisp 
331,  n. — Persons  redeeming  must  be  entitled  to  legal  estate,  332, 333. — Creditors 
may  redeem,  on  shewing  that  trustees  or  executors  refuse,  collude,  or  are  unsafe, 
3:^2,  n. — Equity  will  assist  claims  to  redeem,  except  in  cases  of  fraud,  334. — 
Equity  of  redemption  governed  by  equitable  rules,  336.*-Right  to  redeem  and 
forecloso  should  be  reciprocal,  ib. — ^Non-claim  on  fine  begins  from  time  of  tender 
or  payment  of  money,  336,  n. — Second  mortgagee  redeeming  first,  must  paj 
expences  of  first  mortgage  in  foreclosing,  330,  n. — ^Proviso  of  redemption 
presumed  from  inadequacy  of  price,  337. — Mortgagee  may  retain  possession  till 
paid  principal,  interest,  and  costs,  338. — Further  charge  must  be  paid  though 
title   defective,,  ib. — Priority  of  redemption  where  first  mortgage  is  defective, 
ib. — Heir  must  redeem  both  estates  or  neither,  339 — so  must  second  mort- 
gagee redeeming,  ib. — so  must  purchaser  of  equity  of  redemption,  340,  n. — 
Itule  holds  no  longer  than  both  mortgages  continue  united  in  original  mort- 
gagor, 341,  n. — Distinction  on  this  rule  between  foreclosure  and  redemption, 
342,  n. — Assignee  of  mortgagee  entitled  to  whole  money  doe,  344 — though  he 
purchase  for  less,  345 — except  as  against  creditor  and   band  fide  purchasers, 
347.— Mortgagee  buying  dower,  heir  on  redemption  entitled  to  it,  346. — Guar- 
dian purchasing  mortgage  it  will  be  for  benefit  of  ward,  ib. — Mortgagee  may 
'  idck  bond  to  Lis  mortgage,  347 — against  heir,  but  not  against  mortgagor,  313. 
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SjMopait  q(  oases  on  tacking  bond  to  mortgage,  848,  n.^— Tn  what  cases  honrf 
tackaUeto  mortgage  and  what  not»  350,  n. — ^When  taoking  allowed  to  simple  con- 
traM  crMitor,  851,  n.— Taoking  allowed  to  execators,  852.— No  tacking  against 
assq^ee  of  mortgagor's  ezecntor,  358. — Bond  tackable'to  mortgage  against  da^ 
visee  of  eqnity  irf  redemption,  ib. — No  difference  whether  bond  debt  be  before 
or  after  mortgage,  854. — £aaitable  lien  for  purchase  money  napaid,  354,  n. — ^As 
to  carrying  interest  bey ona  penalty  of  bona>355. — ^Mortgagee  may  transfer  ex* 
cess  of  debt  beyond  nendty  of  bond  to  hb  mortgage,  858,  n. — ^What  will  carry 
intorest  beyond  penslty,  ib. — ^Bond  not  tackable  to  mortgi^e,  against  whom, 
850. — ^Hor^;ages  not  within  statute  of  limitations,  except  by  analogy,  880. — 
Origin  and  progress  of  this  mle,  861,  n.— As  to  plea  of  statute,  862, 363.  865. — 
Ten  years  allowed  after  disabilities  removed,  368. — ^No  time  a  bar  where 
tfiere  is  frand,  865. — ^Disability  of  coverture,  866,  867. — Twenty  years  having 
begun  will  continue  to  mn,  366. — ^Time  runs  against  remainder-man  duringparw 
ticnlar  tenant's  life,  869,  n.-— Account  settled,  86B. — Promised,  370,n.— Rrom 
what  period  time  begins  to  run,  ib.— Dormancy  of  suit  thirty-five  years,  ib.— - 
Delay  through  embarrassment,  871,  n. — ^Infant  suitor  bound  by  laches,  872,  n. 
Demand  wiUiont  process  no  avail,  ib. — ^Welsh  mortgage,  373,  380. — ^What 
tioM  a  bar  to  the  redemption  of,  876. — ^When  debt  is  paid  time  begins  to  run, 
880,  n.-— Irish  lease  and  loan,  374,  n. — ^Bristol  bargain,  375,  n. — ^Acknowledg- 
ment of  mortgage,  880-^by  conversational  admissions,  881 — proved  by  parol, 
382,  n. — ^Modern  rule  as  to  admission  of  parol  evidence,  384,  n. — Mortgagee 
subniittiag  to  be  redeemed  time  no  bar,  884.  386.— Redemption  allowed  after 
forty  years,  384 — after  fifty  years,  385. — ^What  will  bar  ejectment  will  bar  bill 
in  equity,  ib.---^econd  mortgagee  not  afTected  by  bar  to  first,  ih. — ^Acknowledg- 
ment from  recitals,  386,  387.— Ignorance  of  rights  or  distress  of  parties,  no. 
bar  to  rule,  387,  n.^-M ortgage  may  be  redeemable^  as  to  one  part,  but  not  as 
to  another,  388,  n.— No  time  a  bar  to  redemption  of  rent-charge,  389,  n. — ^Ac» 
knowledgment  of  mortgage  in  letter,  settlement,  assignment,  surrender,  recital, 
answer,  devise,  by  demand  of  interest,  or  promise  of  account,  ib. — Onus  lies  on 
mortgagor,  300,  n. — ^As  to  length  of  time  when  possession  is  retained  by  mort- 
gagee, 801,  n. — Bond  presumed  satisfied,  when,  891,  n.  392.— No  general  rule 
.for  presuming  mortgage  satisfied  after  twenty  years,  392,  n. — Mortgage  never 
discharged  while  interest  paid  on  bond,  394,  n. — Conveyance  of  equity  of  re- 
demption, when  presumed,  397,  n« — Of  presuming  re-couveyanoe  from  mort- 
gagee, ib. — ^Be-conveyanee  of  legal  estate  presumed  after  twenty  years,  where 
money  can  be  presumed  paid ;  sem6.,  399. 401. — Effect  of  statute  of  limitations 
on  pawns  of  personalty,  400,  n.— Revival  of  debt  by  devise,  357.  401,  n.— 
Chambers  in  Inns  of  Court  regulated  by  Benchers,  402. — Of  parties  to  bill  to 
redeem,  ib. — Executor  and  person  having  legal  estate,  402,  n. — Person  entitled* 
to  equity  of  redemption  in  another  estate,  ib.— Mortgagee,  his  trustee,  and 
tesfait  que  trust,  ib.— First  tenant  in  tail,  403. — Mortgagee  having  assigned  not 
a  necessary  party,  405, — Mortgagor  when  not  a  neeessary  party,  405,  n. — 
Heir  abroad,  403. — ^Parties  to  bill  bv  second  mortgagee  to  reaeem,  ib. — ^Fine 
not  enlarged  on  bill  to  redeem,  ib. — ^Act  to  prevent  clandestine  mortgages,  405. 
Mortgagor  to  give  second  mortgagee  notice  of  first  mortgage,  406.— Tbia 
statute  does  not  cover  fraud,  407. — ^Voluntary  mortgage  an  exception,  ib. 
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Mortgage  in  fee,  devisable  by  will,  attested  by  three  witnesses,  408. — ^What 
words  will  pass  mortgage  in  fee,  408, 409. — **  Mortgages*'  coupled  with  personal 
things,  will  not  pass  fee,  410. — Whether  general  words,  descriptive  of  real 
estate  only,  will  pass  mortgage,  411,  4l2.-^DeTi8e  of  lands  in  A.,  or  el^nwhere, 
will  not  pass  mortgage  lands,  413.— Effect  in  will  of  term  *'  elsewhere,"  41 4^  n. 
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Wliat  g6D6ral  words  will  pass  land  in  -mortgage,  416. — Empt  j  le^  esUte-of  0d 
benefit,  therefore  not  included  in  general  devise,  417,  n.  4ia,B. — ^Every  pari  of 
will  must  be  looked  to  for  intentioti,  419,  n.— If  tba^not  embarrassed  Itgsl  eetaia 
will  pass,  420,  h. — ReHurt  of  cases  on  this  head,  421,  n. — Legatee  of  mortgage 
money  should  be  executor  as  to  that  debt,  ib. — Devise  of  mortgaige  for  jeara^ 
4ft2>  n.— Scotch  mortgage  not  devisable  by  English  will,  ib.-^After  decree  of 
foreclosure  nisi,  ''  Afy  freehold  lands,''  "will  pass  mortgage  In  fe^^  428. — ^Be- 
^uest  of  money  held  t6  tarry  interest  in  latad,  424,  n.-« After  foreclosure  estate 
Bot  devisable  as  a  mortage,  unleiss  will  be  re-publishc4, 426,  a.  428. — Mort^ 
gage  of  reversion,  heir  must  pay  motiey  or  be  foreclosed,  426^  n. — Devise  of 
interest  doeft  not  carry  )yrincipal,  427. — Devise  of  morlgage*  what  atteslalioti 
it  reqfuires,  ib.«-^Will,  to  pass  legal  estate,  mast  be  daly  attested,  481,  n. — Effeet 
of  testator's  receipt  of  toMrigt^ge  money  after  behest  thereof,  481>  a.-<^Devise 
of  equity  of  redemption  and  reversion  in  freeholds,  488,  n:-^in  copyholds,  ib. 

•       *  • 

CAP.  XIII. 

OP  PRIORITY  OF  INCUMBRANCES  IN  LAW  AND  EQUITY,  IN  WtflCH  THE 
DOCTRINE  Of  TACKING  PRIOR  AND  LXTTBR  SECURITIES  TOOBTHBft,  IS 
CONSIDERED. 

Oene^al  creditors  bound  by  particular  eqnity,  484. — Agreei^ent  fbt  mortgage  hf 
letter,  435.— Incumbrancer  baviiig  legal  estate  preferred,  ib. — Mortgage  void 
by  ante-dating  it,  435,  n. — Judgment  paid  ih  turn  With  mortgages,  435.-^Pri- 
ority  by  possession  of  ship,  436,  n. — Lis  pendetu^  486,  n. — First  tnortgagiee 
concealing  his  incumbrance  postponed,  437,  n.  488,  488.«^What  notice  a  clel*k 
has  by  engrossing  deed,  439. — In  what  light  signature  of  witness  viewed 
440,  n.-<*-Of  instruments  made  in  ignorance  or  mistake  of  rights,  442,  n.— - 
Title  not  affected  by  misrepresentation  of  third  person,  448. — ^Loss  of  priority 
By  denial  of  mortgage,  446. — Qui  prior  est  template  potior  isit  jvret  446. — 
Value  of  equities  how  determined,  449,  n. — Mortgagee  entitled  to  legal  estate 
considered  as  if  he  had  it,  450, n. — but  second  ^mortgagee  obtaining  it  preferred^ 
'ib.— Mortgagee  of  chose  in  action,  giving  notice  to  trustee,  preferred,  451.«-«-> 
Amonj^t  equal  equities,  the  one  to  which  legal  estate  is  annexed  preferred, 
452.— Unequal  equity  not  balanced  by  legal  estate,  458,  n. — Mortgagee  pro- 
tected by  old  satisfied  statute,  ib. — Third  mortgagee  without  notice  of  second 
obtains  priority  by  buying  in  first,  454,  455,  456. — Second  mortgagee  should 
immediately  buy  in  first  incumbrance,  455,  n.— Acts  of  first  mortgagee  ndt  to  . 
affect  subsequent  incumbrancer,  456,  n.— ^'erms  for  years,  457.*— Attend  Ant 
terms,  458.  477,  n. — invented  to  keep  estates  in  right  channel,  459.— *Term 
to  pay  debts  attends  after  debts  paid,  460. — In  what  cases  terms  will  attend 
without  express  declaration,  461  to.  468. — ^Administrator  not  eiititlbd  to 
terp  limited  to  intestate,  464.— Trust  of  term  exhausted,  it  attends,  464,  n. 
Term  in  remainder  will  attend,  ib. — Nature  of  attendant  terfcns,  467.— Per- 
sons entitled  to  protection  of,  468,  469. — Eqnitable  interest  protected,  469,  n. 
Crown  debts,  ib. — Consequence  of  leaving  deeds  with  moi*tgagor,  472; — 
Annuitant  not  entitled  to  custody  of  title  deeds,  474,  n. — ^Term  shbuld  be 
assigned  to  mortgagee's  ow^  trustee  475,  n. — Possession  of  deed  creating 
term  no  defence  in  ejectment,  476 — but  such  possession  of  deeds  ac- 
companied with  declaration,  gives  preference,  476,  n. — Legal  estate  without 
deeds,  difficulty  in  proving  title,  477,  n. — Purchaser  a  favourite,  478,  n. — 
General  rule  as  to  terms  attending  by  implication,  ib. — Advantage  of  term, 
479,  n. — ^Trust  of  term  may  be  extended,  480,  n. — ^lerm,  what  .protection 
against  crown  debts,  481,  n.— Term  protects  against  dower,  when,  483,  n.-«- 
Mecedsity  of  procuring  assignment  of  prior  legal  term,  486,  n. — Of  barring 
outsianding  terms  by  fine  and  non-claim,  487,  n. — Rules  on  merger  of  terms, 
4»g^  n.-— Proviso  of  cesser,  490,  n.— Or  presumed  sukbenders  or  terms 
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POR  TBAU,  401,  Hi— Old  rules  respecting*  491.— Mortgagor  not  to  set  np 
title  against  mortgagee,  404,  n. — No  presumption  of  surrender  from  mort- 
gagee's neglecting  to  take  assignment,  496. — Term  recited  in  special  verdict 
caooot  be  presumed  surrender^,  495,  n. — ^Where  trustees  ought  to  convey, 
jury  may  presume  conveyance,  490,  n. — Term  acquired  in  after  ejectment 
bnnight,  497,  n.— General  rule,  ib. — Presumption  to  be  in  favour  of  persons 
entitled  to  possession,  499,  n.— Of  adverse  possession  in  cestui  que  trust,  d00,n. 
Purpose  of  justice  to  be  looked  to,  600.— Term  kept  alive  by  recital,  601,  n. — 
Term  presumed  surrendered  against  owner,  when,  502,  n. — Judgment  in  Doe 
V.  Hiider,  ib. — Grant  presumed  of  right  of  way  from  long  usage,  603,  n. — 
Neglect  of  term  evidence  of  its  surrender,  604,  n.«— Necessity  of  noticing 
ttrms  on  marriage  settlements,  604,  n.  608. — What  circumstances  will  rebut 
presumption  of  surrender,  606,  n. — General  rules  for  determining  when  a  term 
may  be  presumed  to  be  surrendered,  609,  n. — Mortgage  not  presumed  satisfied 
in  less  than  twenty  years,  ib.F— When  assignment  may  be  dispensed  with,  609,  n. 
610,  n.— Assignment  preferred  to  declaration,  though  accompanied  with  deeds^ 
610,  n. — Mortgagee  preferred  to  jointress,  612. — ^Third  mortgagee  need  not 
prove  actual  payment  of  money  for  prior  incumbrahce,  612. — Mortgagee  pro- 
tected from  fraud,  ib.-<-Judgment8  not  docketed  in  due  time  lose  their  preference, 
613. — Docketing  unnecessary  as  between  judgment  creditors,  614.<— Un- 
docketted  judgments  binding  with  notice,  514,  n. — Judgments,  from  what  time 
they  bind  real  estates,  615.  617.— Judgment  creditor  cannot  tack,  when,  619,  n« 
Advantage  derived  from  prior  judgment,  618,  619.-^Mortgagee  may  tack 
prior  judgment  to  his  mortgage,  620,  n. — Lands  purchased  after  judgment, 
may  be  extended,  621. — Juogment  creditor  buying  in  first  mortgage,  when 

Kferred,  622. — No  tacking  allowed  to  simple  contract  creditors,  622,  624. — 
or  mortgage  no  protection  unless  forfeited,  623. — Mortgagee  having  legal 
estate  may  tack  further  sum,  when,  624.*^Pebt  tacked  to  mortgage  becomes 
part  thereof,  626,  n.— Distinction  on  tacking,  as  to  redemption  and  foreclosure, 
626,  n. — No  advantage  in  prior  mortgagee's  buying  latter  judgment,  627.— 
First  mortgagee  in  possession  twenty  years,  no  bar  to  second  mortgagee,  629,  n. 
Second  effectual  mortgage  will  prevail  against  prior  defective  one,  628. — 
Defective  mortgage  enforced  against  subsequent  judgment,  638. — General  rule 
as  to  relief  on  defective  mortgage,  632,  n.  633. — Assignees  take  subject  to 
same  equities  as  bankrupt,  632,  n. — Mortgage  for  securing  all  further  advance^ 
633. — Notice  must  be  denied  positively  not  evasively,  ib. — Notice  at  time 
of  buying  elder  incumbrance^  not  material,  '634. — Mortgages  by  tenant  in  tail, 
634,  n.— Non-claim  on  fine  bars  trust,  when,  635,  530,  n. — Denial  of  notice 
at  time  of  purchase  only,  not  enough,  636. — Notice  to  be  binding  must  be 
giren  before,  what  time,  637,  n. — Purchaser  of  prior  incumbrance,  pendente 
ate,  good,  638,  n.— -Tacking  allowed  up  to  decree  to  settle  priorities,  ib.— 
Decree  preferred  to  judgment  in  ejectment,  639,  n. — Assignment  of  prior 
mortgage  after  decree,  no  avail,  640. — Suit  notice  to  whole  kingdom,  and  bar  to 
alienation,  641,  n.  643. — Decree  to  account  affects  every  one  with  notice,  643. 
Purchase,  pendente  lite,  without  actual  notice,  644. — Bill  to  perpetuate  tes- 
timony, notice,  646. — ^Tacking  not  prevented  by  bill  of  discovery,  547.— Of 
notice  by  lis  pendens  and  decree,  647,  n. — Lis  pendens  is  constructive  notice, 
648,  n. — Bill  to  foreclose  no  obstacle  to  tacking,  648.— Whether  mortgagee  may 
appeal,  649,  n« — Decree  not  of  itself  notice  now,  650,  n.— ^Notice  must  be 
denied  though  not  charged,  5-)2. — Neither  act  nor  commission  of  bankrupt  in 
themselves  notice,  662,  n. — Plea  of  purchase  witliout  notice,  653,  n. — Notice 
denied,  one  witness  not  enough  to  prove  it,  664.'— Notice  to  agent  binds  prin- 
cipal, though  latter  an  infant,  564,  n. — Belief  not  enough  against  a  positive 
averment,  666.— 'Plaintiff*s  witness  must  give  way  to  defendant's  denial,  556.—- 
Of  priority,  legal  and  equitable,  667,  n. — Summary  of  rules  on  tacking,  667,  n. 
568n.— Notice,  660,  n. 
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TREATISE,  ^c. 


CAPUT  I. 


OF  THB   OBIGIN    AND   NATURE   OF    MORTGAGES. 


'pHE  notions  of  mortgaging  and  redemption  are,  by  some  (a),  origin  rffMrU 

thought  to  have  originated  with  the  Jews,  one  great  object  ^^^' 
of  whose  law,  was  the  constitution  of  a  just  and  equal  agrarian, 
with  a  view  to  keep  their  lands  in  the  same  tribes  and  fomilies. 
For  this  purpose  they  appointed  a  certain  period,  at  which, 
whatever  alienations  might  have  taken  place  in  the  mean  time, 
ill  landed  property  should  revert  to  its  original  owner.  Hie 
time  of  this  general  restoration  of  property  was  called  the 
Jubilee,  and  occmred  once  in  fifty  years ;  therefore,  if  any  were 
compelled,  by  necessity,  to  part  with  thei^  lands  in  the  mean 
time,  they  could  transfer  no  interest  therein,  or  incumber  them  [  2  ] 
Mier,  than  to  the  neiLt  general  jubilee :  with  a  view  to  that, 
therefore,  they  made  their  computations,  and,  according  to  the 
dirtmoe  from  thence,  was  the  *  extant  of  interest  in  land,  that 
coold  be  transferred  to  a  buyer ;  but  the  vendor,  by  their  law, 
hid  power  at  my  time  to  redeem,  repaymg  the  vahw  of  the 
bads  from  the  time  of  redemption  to  the  jubilee,  and  if  they 
were  not  purchased  before  the  year  of  jubilee,  then  the  lands, 
of  course,  reverted,  released  from  the  debt,  to  the  vendor,  and 
his  heirs. 

(«)  CoB«Uy  pages  11,  if,  13, 14.     150,  ISI.  and  Bac.  Abr.  tit  Mwt* 
sAacieat  Uaivenal  History,  pages     gtigt* 

A  *        .        • 


CAP.  I. 


ORIGIN   AND   NATURE 


OrigiMiffwwrt 


[3] 


Bot  mortgaging^  as  practised  with  us^  seems  to  owe  its  in- 
troduction more  immediately  to  the  Roman  law,  which  dis- 
tinguished between  things  pledged  or  hypothecated,  and  things 
mortgaged. 

In  the  following  passage,  we  have  the  description  of  an 
English  mortgage  of  lands  in  the  Roman  law :  *^  Si  fundum 
paretUes  ttii  ea  lege  vendiderunt,  tU  site  tpst,  site  heredes 
eorum  emptori  preiittm  quandocunque,  vel  intra  certa  tempora 
obtuUssent,  restitueretur ;  teque  parato  satisfacere  conditioni 
dicta,  here$  emptori  non  paret,  ut  contractus  ^fides  servetur 
actio  prascriptis  verbis,  vel  ex  vendito  tibi  dabiia:  habitur 
ratione  eorum,  qua  post  oblatam  ex  pacto  quantitatem  ex  to 
fundo  adversarium  pervenerunt**  {b) 

And  the  following  description  is  equally  applicable  to  a 
mortgage  of  moveables :  ''  St  i  te  comparavit  is,  cujus  niemi^ 
nisti,  et  convenit,  ut  si  intra  certutn  tempus  sobUa  fuerit  data 
quantitas,  sit  res  inempta,  remitti  hanc  conventionem  rescripto 
fiostro  non  jure  petis.  Sed  si  se  subtrahat,  ut  jure  -dominii 
eandeni  rem  retineat:  Denundationis  et  obsignationis  de- 
positionisque  remedio  cofttra  fraudem  potes  jure  tuo  con-- 
sulere,''  (c)  (a) 


(&)  Jast.  Cod.  1. 4.  t  54. 8.  S. 


(c)  Cod.  1.  4.  t  54.  8.  7. 


Origin  qfrnart^      (A)  From  the  Jews  the  notion  of  mortgaging  is  said  to  have  been  derived 


gng€9. 


to  the  Greeks  and  Romans,  and  the  text  jnstly  supposes  us  to  have  bor- 
rowed it  from  the  civil  law.  Mr.  Batler  however  oiwerves^  that  it  appears 
from  litt.  sect.  332,  that  mortgages  were  introduced  less  npon  the  model  of 
the  Roman  pignus  or  kypotheeaf  than  upon  the  common  law  of  conditions. 

In  a  state  of  nature,  agreements  of  this  kind  must  have  beenentirehp 
useless ;  for,  in  that  state,  a  creditor  might  have  seised  on  any  part  of  his 
debtor's  goods,  without  ceremony  or  contract.  Psff.  lih.  5.  c.  10.  s.  16. 
But  when  society  became  compacted  and  consolidated,  there  immediately 
arose  a  riffht  to  every  man  to  enjoy  his  own,  and  the  support  and  vindication 
of  that  right  was  one  grand  object  of  civilised  commnoities.  Among 
subjects  or  the  same  state,  it  must  soon  have  suggested  itself,  that  no  easier 
mode  of  supplying  their  immediate  wants  could  have  been  aaopted,  than  by 
resorting  to  a  system  of  borrowing  on  loan.  They  must  frequently  have 
been  in  need  of  temporary  accommodation,  and  the  plan  of  assistiiie  each 
•other  on  credit  woula  have  exhibited  the  readiest  method  of  giving  relief  to 
their  present  necessities.  In  cases  of  magnitude,  they  would  have  required 
a  pledge  or  security  for  the  return  of  the  thing  borrowed ;  and  the  inunediate 
resignation  of  some  transportable  article  was  the  consequence  of  a  compli- 
ance with  that  request.  Hence  it  should  api»ear  that  the  primitive  idea  of 
mortgaging  ought  to  be  referred  more  to  the  introduction  or  order  and  cirf- 
Itsation  aawng  mankind,  than  to  the  Invention  of  any  particular  set  of  peo- 
ple ;  for,  to  tlie  tranquUUty  of  every  commonwealth  (depending  as  it  does 
so  greatly  on  mutual  assistance),  It  is  absolutely  requisite  that  recourse  sfaonM 
be  had,  even  in  its  infsncy,  to  tliis  system  of  lending  on  security.  It  is 
evident,  that  different  nations  would  subject  it  to  different  regulations,  and 
in  Eoclaod  the  Court  of  Chancery  has  given  rise  to  the  inseparable  IncldeDta 
of  redemption  and  foreclosure.  But  the  general  principle  must  have  been 
common  to  all  mankind,  as  a  necessary  efiect  of  the  establishment  of 
society. 

The  practice,  then,  of  lending  and  borrowing  at  interest  must  have  ex- 
isted from  the  earliest  antiquity ;  but  its  present  prevalence,  which  is  almost 
univenal,  may  be  attributed  to  the  extension  or  commerce  i  for  commerce 
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The  striking  distitictioTi  (d)  between  «  mortgage  of  lands  or  Mortgage  and 
goods,  and  a  pawn  of  goods,  is,  that  in  (he  former  case,  the  g^^^,    "' 
mortgagee  has,  after  the  condition  forfeited,  an  absolute  in<- 
terest  in  the  thing  mortgaged,  whereas  the  pawnee'  has  hot  a 
special  property  in  the  goods,  to  detadn  them  for  his  security^ 
Amor^ge  is  a  pledge,   and   more;   for  it  is   an   absolute 
pledge,  to   becon»e  an  absolute  interest,  if  not  redeemed  at  a        [  4  ] 
certain  time :  a  pledge  is  a  deposit  of  personal  effects,  not  td 
he  taken  back  bnt  on  payment  of  a  certain  sum,  by  express 
stipuhtion,  or  the  course  of  trade  to  be  a  Hen  upon  them. 

It  being  a  fixed  rule  in  the  feudal  law,  that,  Jeudalia,  A$a/eud, 
invito  domino,  ant  agnatis,  non  recte  snbjkiufitur  hypotheca^,  irS^ilwc«a^? 
fttamm$  fruetUB  posse  esse,  reeepium  est  (e);  the  feudatory  could 
not  obtrude  a  tenant  on  the  lord  without  his  leave,  such  tenant 
being  die. person  on  whom  the  lord  depended  for  his  per- 
lonat  service  in  war  and  peace:  and,  as  the  tenant  conrld' not 
alien  without  licence,  so  neither  could  he  mortgage  without 
I       licence. 

j  But,  when  a  licence  was  given  f6r  alienation  about  the' timd 

of  Hen.  3.  (f),  and  it  became  a  maxim  in  law,  that  the  purity  of 
afee^mpley   imported  the  power  of  disposing  of  it  &$  the 
oaner  pleased,  there  were  two  ways  of  mortgaging  lands  in- 
!       tiodoced^  which  litdeton  distingoishes  by  the  names  of  vadium       [  5  ] 
01911191,  and  tadium  mortuum. 

Tke  vadium  vrvum  xvas,  where  a  man  borrowed  lOO/.  of  VadiMmfmm; 
another,  and  made  over  an  estate  of  lands  to  him,  until  he  had 
received  that  sum  out  of  the  issues  and  profits'  diereof ;  and  wact 
10  called,  because  neither  the  money,  nor  the  lands,  were  lost ; 
for  the  latter  were  constantly  paying  off  the  former,  and  were 
not  left  as  a  dead  pledge,  in  case  the  money  was  not  paid  (g). 

W  Noyl^r.  Cro.  Jacd^.  ftVtt.         (f)  9  Hen.  S.  32.    18  EcU  1. 
JUK  378.  (g)  Co.  Lit.  206. 

i  (<)  Corvin  IMg.  268. 

■  ■  -  ■■  ..III  ■■!.,  .  ■■!  .p.— ^1^— 

could  not  be  carried  on  witliout  credit,  and  credit  could  not  ])e  obtained 
intboat  oompeneation. 

It  has  been  said  that  there  were  not  any  niort|pge«  of  lands  ^itb  ifs  while 
the  feadal  tenures  were  on  foot  Trea.  on  Eq.Jib.  3.  c.  l.  s.  1.  Although 
it  Bifht  hftTc  been  a  rule  in  the  itendal  law,  that^  feudalia,  invito  domino,  avt 
^gmH$^  ntn  recte  sul^iehintur  kypotheca;  yet  it  appears  from  Craig,  that  with 
Hk  coBcarrenoe  of  the  lord,  tlie  tenant  might  have  aliened,  and  consequently 
hife  mortgaged  hit  lands.  Fead.  lib.  2.  tit.  5.  s*  5.  And  in  the  reign  of 
Hen*  2.  the  two  modea  of  pledging  fainds,  mentioned  in  p*  5,  postea,  were  In 
aM,  and  are  fally  described  bvOlanTlUe.  They  appear  to  haye  be^n  adopted 
ftwD  the  costomary  law  of  Normandy,  Grand.  Cnst  lib.  lO.  c.  8.  s.  20,  et 
«Uf  Tomiavy  in  Inst  lib.  3.  tit  15.  And  the  feudal  lord  it  seems,  might  at 
all  tiMes  hare  mortgaged  his  lands.  As  an  instance  of  this,  William,  Bail 
•f  PaietieiB,  mortgaged  the  proTiiices  of  Ontenne  and  Poicton  to  WiUian 
Xafas,  king  of  England,    l  Hume's  Hist  of  Eng.  270.    4  lb.  80. ' 

AS 
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The  vadium  mortuum  (to  ivhicb  our  attention  hereafter  will 
be  particularly  applied)  was  (h),  where  one  man  borrowed  of 
another  a  specific  sum  of  money^  and  granted  him  an  estate, 
as  a  security  for  the  repayment^  on  condition,  that  if  the  mort- 
gagor repaid  the  mortgagee  ttie  sum  lent,  on  a  certain  day 
mentioned  in  the  deed,  then,  that  the  mortgagor  might  re-enter 
thereupon :  and  was  so  called  by  Littleton,  because  it  was 
doubtful  whether  the  feofibr  would  pay  the  money  at  the  day 
limited,  or  not;  and  if  be  did  not  pay  it,  then  the. land,  which 
was  but  in  pledge  upon  condition,  for  the  payment  of  the 
money,  was  not  to  be  restored  to  the  owner,  and  therefore  was 
considered  as  dead  to  him ;  (t)  and  if  he  did  pay  it,  then  the 
pledge  was  to  be  restored  to  him,  and,  consequently  the  tenant 
of  the  land  in  pledge  had  no  farther  interest  therein. 

Of  the  last  species  of  mortgages  there  are  two  kinds  (k). 
First,  mortgages  of  the  freehold  and  inheritance;  and,  secondly, 
of  terms  for  years. 

The  ancient  way  of  making  mortgages  of  the  freehold  and 
inheritance  (/),  was  by  a  charter  of  feofiVnent,  on  condition, 
that  if  the  feoflfor,  or  his  heirs,  paid  the  sum  borrowed  to  the 
feoffee,  or  his  heirs,  at  a  day  appointed,  he  should  re-enter, 
and  re-possess  (b). 

Sometimes  the  condition  was  contained  in  the  charter  of 
feoffment,  and  sometimes  it  was  defeasanced  by  a  distinct  in* 
strument ;  for,  as  a  man  might  annex  a  condition  to  hb  feoff- 
ment, the  maxim  being  that,  cujtu  est  dare,  ejus  est  disponere, 
so  he  might  annex  a  condition  thereto,  by  another  deed,  bearing 
date,  and  executed,  at  the  same  time ;  for  being  executed  at 
the  same  time,  it  is  really  but  one  and  the  same  dispositicm ; 
but  if  the  defeasance,  or  condition,  was  contained  in  a  deed 
executed  after  the  feoffment,  it  came  too  late ;  because  livery 
of  seisin,  or  corporal  tradition  (m),  being  necessary  at  common 
law,  to  all  conveyances  of  land,  no  mortgage  thereof  was  v^d 

(A)  Lit.  sect.  332.     Co.  Lit.  205.  (k)  Madoz,  318,  319. 

Terms  de  la  ley,  448.     S  Bl.  Conk  (I)  Ibid. 

157,  158.  (m)  Olanyil,   1.  10.  c.  &.      9  BL 

(t)  Cragii  Jiu.  Feud.  234,  235.  Com.  160. 


3fiMi€ffl  Morf • 
gage  d€$eribid. 


(B)  A  modern  mortgage  may  be  described  to  be  a  conveyance  of  lands 
by  a  debtpr  to  bis  creditor,  as  a  pledge  and  secnnty  for  the  re-payment  of  a 
sum  of  money  borrowed ;  with  a  proviso,  that  snch  conveyance  shall  be  void 
on  payment  of  the  money  and  interest  on  a  certain  day,  and  in  all  mortgages^ 
althongh  the  money  be  not  paid  at  the  time  appointed,  by  which  the  conveyw 
ance  of  the  lands  becomes  absolute  at  law,  jret  the  mortgagor  hat  still  an 
equity  of  redemption,  that  is,  a  right  in  equity  on  payment  of  the  principal* 
interest,  and  costs,  within  a  reasonable  time,  to  taJii  for  a  re-coaveyaiicc  of 
the  lands. 
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imless  possession  also  was  delivered  to  die  mortgagee,  and  the 
livery,  coram  paribus  in  such  case,  attesting  an  infeudation,  in 
which  there  was  no  condition,  the  tenant  must  hold  the  land 
according  to  that  investiture  (c). 
Again,  a  distinction  (;<)  was  taken  at  common  law,  where  a  OmdUums  in 

.  ,  -  ^    .  tMiure  of  giftm 

man  granted  an  estate  to   another  by  way  of  mortgage,  for  ^^  ^^^^^  ^ 
securing  a  sum  of  money  ai  a  day  appointed,  in  the  nature  of  a  iinguiaUd. 

(m)  Co.  Lit  307  a.  209  a.  b.    Lit.  sect.  S35. 538.    9  Co.  77. 

(C)  To  conttltnte  a  good  defeasance,  the  following  things  are  reqoisite :   jiq^  cmu^ 
lit.  It  most  iie  made  uj  the  same  species  of  assurance  as  the  principal  in-  ^^  ^  defea-* 
itnnnent.    AVbamfa  coMe^  1  Co.  113.    Bro.  Def.  12.     2d.  It  mast  recite  or  ^,1^, 
refer  to  the  de^  to  w|iich  it  relates,  ^nd  a  mistske  in  ^e  date  or  other 
■sterial  part  of  Ibe  recital,  will  vitiate  the  defeasance.    Plow.  Com.  S95, 
3d.  It  mast  be  made  between  the  same  persons  as  are  parties  to  the  deed,  to 
Ik  defeated.    Bro.  Def.  3.    4th.  In  the  case  of  a  feoffment  or  other  con- 
▼eyanccy  where  the  estate  is  execnted,  it  must  be  madd  at  the  same  time  as 
the  principal  deed  is  execnted,  so  that  both  instrnments  may  form  parts  of 
«Be  and  the  same  aisarance.     Bro.  Def.  5.     Dyer,  315.    2  Saimd.  f8  b. 
5th.  In  the  case  of  bonds  and  other- instruments  which  are  execotoiy,  it  * 

■Mst  be  made  at  the  time  of,  or  subsequently  to,  the  execution  of  the  in- 
•tranent,  and  not  before.  Bro.  Def.  5.  Dyer,  315.  Cro.  Eliz,  6iS.  755. 
Girth.  64.     2  Saojod.  48 ;   but  if  a  thing  executory  at  its  commencement^  n 

aftmiards  becomes  executed,  it  cannot  be  defeated  by  a  subsequent  dev 
fettance.  5  Co.  90;  and  Mr.  Serjeant  Williams'  note  to  FoweU  v.  Fotrett^ 
2  Sasnd.  48.  6tii.  It  must  be  made  of  a  thing  defeasible.  Plow.  Com.  137. 
Bio.  Def.  l. 

Scpante  deeds  of  defeasance  are  now  but  little  used,  they  have  been 
nperMded  by  an  Insertion  of  the  terms  and  conditipns  of  the  defeasance  in 
the  aiortgage  deeds  themselves.    See  page  12,  postea,  note  (G). 

The  defeaeance,  as  now  ased^  is  a  mere  annexation  of  a  condition  to  a  A$  to  dtfea* 

mrtnt  of  attorney  to  confess  a  judgment,  when  resort  is  had  to  that  per^  otmee  qf  war- 

mnd  mode  of  security.    By  a  rule  of  the  court  of  King's  Bench,  2  East,  rantofattomef 

iS6f  and  a  similar  rule  of  the  court  of  Common  Pleas,  3  Bos.  Sc  Pul.  310,  to  eot^eu  jwdg^ 

it  is  ordered,  that  every  attorney  of  those  courts,  who  shall  prepare  a  war-  meni. 

tut  of  attorney  to  confess  a  jud^ent  which  is  subject  to  any  defeasance, 

do  caase  sach  defeasance  to  bje  written  on  tl^e  same  papef  or  ppurchment  on 

which  the  warrant  of  attorney  shall  be  written,  or  cause  a  memorandum  in 

vritiiig  to  be  made  on  sach  warrant  of  attorney,  containing  the  substanca 

aad  eTOct  of  such  defeasance.    Upon  this  rule  it  has  been  decided,  that  ^e 

defeasance  must  not  only  state  the  sum  secured  by  the  warrant  of  attorney, 

hat  mast  also  notice  all  collateral  securities  by  which  it  is  fiirtlier  secured ; 

and  that  in  default  of  such  statement,  the  warrant  of  attorney  shall  be  set 

aade.  M^rreU  v.  Dubootf  3  Taunt.  235.    But  if  the  attorney  ueglect  to  insert 

the  defeasance,  the  security  will  not  be  avoided ;  for,  per  Lord  Ellenbo- 

VMigh,  C.  J.,  in  tiie  fair  and  equitable  construction  of  the  rule  of  court,  it 

voold  be  the  crealest  injustice  to  cot  down  the  whole  security  of  the  party, 

«  account  qi  the  omission  of  the  attorney  employed  to  prepare  it.     The 

roart  only  meant  to  impose  a  duty  on  an  officer  of  the  court,  which,  if  he 

has  not  duly  exercised,   the  defep^anHmay  move  the  court  against  him. 

Sfccvv.  Erirnf,  14  East.  578.     So  va 'Partridge  v.Frazer,  7  Taunt.  307.  it 

was  holden,  tliat  the  omission  to  indorse  a  defeasance  on  a  warrant  of 

attorney,  was  a  canse  of  censure  only  on  the  attorney  who  prepared  it,  but 

that  it  did  not  avoid  the  warrant  or  judgment.    And  in  the  same  case,  as 

teported  by  Moore,  voL  i.  p.  615,  it  was  holden,  that  if  a  joint  warrant  of 

attorney  be  entered  into  by  two  persons,  with  an  unconditional  defeasance, 

aad  the  plaintiff  by  letter,  stipulating  that  the  money  should  be  payable  by 

iaitdnients,  pledged  himself  not  to  proceed  against  the  parties,  unless  he 

appieheoded  failure,  still  he  might,  if  he  were  apprehensive  of  the  failure 

of  eoe  of  them,  enter  up  judgment  against  the  other  before  the  first  install 

■ent  became  payable.— Note,  the  defeasance  on  a  warrant  of  iittomey  does 

Mt  reqttlreii  separate  stamp  from  that  oi'  the  warrant,  for  it  forms  part  of 

the  saaic  UBStmnicnt.    Cawthome  y,  Holland ^  l  New  Rep/ 279. 
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[8] 


CMdttionf, 
§realiHg  and 
destroying 
estates^  distm' 
guithed, 

[9] 


Mortgage  con- 
dUions  ereate 
aneetate. 


M&rtg^e  in 
fee  eriginaUy 
subject  to  dower 
and  charges  iff 
m»rtgagff. 


[10] 


gratuity  or  gift;  and,  wbere  a  man  was  indebted  to  another  in 
a  certain  sum,  previous  to  the  grant,  and  made  a  mortgage  of 
bis  estate,  in  fee  or  otherwise,  to  secure  the  same  to  the  mort- 
gagee: for,  in  the  former  case,  a  tender  of  the  money  within  the 
time,  and  by  the  person  named  in  the  condition,  discharged  ihe 
estate  mortgaged  from  the  condition,  and  gave  to  the  mortgagor 
a  right  of  entry :  Because,  there  being  no  debt,  independent 
of  the  condition,  the  money  was  considered,  in  law,  as  col- 
lateral to  the  land,  that  is,  not  parcel  of  it ;  and  the  mortgagor, 
having  performed  the  condition  as  far  as  was  in  his  power,  and 
being  prevented  from  completing  it  by  the  refusal  of  the  mort* 
gagee,  was  entitled  to  have  his  land^  again;  and,  then,  the 
mortgagee,  having  no  farther  lien  thereon,  or  ony  personal 
action,  was  left  without  any  remedy  for  his  money:  But,  in  the 
latter  case,  although,  by  tender  of  the  money  to  the  mprtgagee, 
and  his  refusal,  the  mortgagor  became  entitled  to  enter  iuto  the 
land,  freed  for  ever  from  the  condition;  yet  the  debt  still 
remained,  and  might  be  recovered,  by  action  of  debt ;  for  it 
was  a  duty  distinct  from  the  condition,  and  therefore,  not  lost 
by  the  tender  and  refusal. 

In  the  performance  of  conditions,  a  distinction  (o)  is  made 
between  those  which  are  to  create  an  estate,  and  those  which 
are  to  destroy  it ;  for  the  former  maybe  performed,  by  con- 
stmction  of  law,  as  near  the  condition  as  may  be,  and  according 
to  the  intent  and  meaning  thereof,  though  the  letter  and  words 
cannot  be  complied  with ;  but  the  latter  are  to  be  strictly  con- 
strued, unless  in  special  cases. 

Conditions,  annexed  to  estates,  granted  by  way  of  mort- 
gage (p),  were  considered  to  be  of  the  former  description ;  for 
although,  by  the  performance  of  the  condition,  the  estate  was 
to  be  divested  out  of  the  mortgagee ;  yet  it  wds  with  intent  to 
re-instate  the  mortgagor  in  his  inheritance. 

However,  these  sorts  of  conveyances,  by  way  of  mortgage 
in  fee  (9),  were  at  first  found  to  be  attended  with  great  in* 
conveniences ;  as,  if  the  money  was  not  paid  at  the  day,  so 
that  the  condition  was  forfeited  and  the  estate  became  absolute, 
tlie  estate  was  thenceforth  subject  at  common  law  to  the  dower 
of  the  wife  of  the  feo£fee,  and  to  all  his  other  real  charges  and 
incumbrances;  for  though,  if  die  feoffor  performed  the  con« 


(«)  Co.  Lit.  219  b. 

Ip)  Co.  Lit.  205  a.  206  a.  213  a. 
rzi  b.  1  Co.  22.  Sir  T.  IVyatrscase, 
fcio.  C?ur.  4|7. 


(9)  Co.  Lit.  221,  222.  Hard.  463. 
Cro.  Car.  191.  1  Eq.  Ca.  Abr.  ;51l. 
5.  lidc  Abr,  6y^.  Vid.  1  Bl.  Kep, 
%56, 
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ditioo,  then  he  might  re-enter,  ajod  re-possess  himself  in  his 
fonner  estate,  and  consequently  was  in,  above  all  charges  and. 
incumbrances  of  the  feoffee ;  yet,  if  he  did  not  lUerally  per- 
form the  condition  by  payment  of  the  money  at  the  day,  then 
the  estate  became  legally  subject  to  the  chai^ges  and  incum- 
brances of  the  feoffee,  though  the  money  should  be  afterwards 
paid,  and  the  estate  reconveyed  to  the  feoffor ;  for,  till  Henry 
the  Eighth^s  time,  the  widow  of  a  trustee  held  her  dower,  the 
husband  his  curtesy,  the  lord  his  escheat,  and  the  king  his 
forfeiture,  free  from  the  trust. 

To  avoid  these  inconveniences  (r),  the  second  sort  of  mort^  Mtrtgwgesfar 
pges  were  adopted,  and  it  became  usual  to  grant  only  a  long  ^'"^ ' 
term  of  years,  by  way  ot  mortgage,  with  condition  to  be  void, 
open  re-psg^ment  of  the  mortgage-money :  which  course  is  now 
frequeady  used,  principally  because,  on  the  death  of  the  mort- 
gage^ such  term  becomes  vested  ^n  his  personal  representatives, 
who  now  are  (as  will  be  shewn)  entitled  in  equity  to  receive 
the  money  lent,  of  whatever  nature  the  mortgage  may  happen 
to  he. 

Butcourtsof  equity  (j),  after  their  jurisdiction  became  firmly       [  H  ] 

established,  put  mortgages  in  fee  upon  the  right  footing,  main-  Milages  in 

'  **  r        f         •  •    i_i      .  1     •  1  fte,n<nD  suited 

tuning  the^iower  of  redemption,  as  an  equitable  right  inherent  to  redemptum. 

in  the  land,   and  binding  all   persons,  whomsoever,  whether 

claiming  in  the  per,  (i.  eJ)  by  the  act  of  the  mortgagee;  as  tenant 

in  dower  (n),  by  statute  Staple,  Elegit,  &c,;  or  in  the  |>05^,  («.e.) 

bj  the  act  of  the  law ;  as  tenant  by  the  curtesy  (£),  and  lord  by 

escheat:    and  the  principle   upon  which   they  proceeded  was, 

that  the  payment  of  the  money  does,  in  the  consideration  of 

(r)  2  m.  Com.  158.  {$)  Cro.  Car.  191.    Hard.  465. 469. 

[I  Eq.  Ca.  Ab.  511.— JEd.] 


(D)  The  wife  of  a  mortgagee  in  fee  of  a  forfeited  mortgage,  in  at  law    wife  qf  mttrU 
CBtided  to  dower.      Co.  lit.  221  a.     Lit.  8.  557.  221  a.  221  b.     2  Tho.  Co.    g^ffee  in  fee 
Ut.  76,  77*  but  if  she  were  to  prosecute  her  claims  a  conrt  of  equity  would   eMiUled  to 
■adoabtedly  interpose  and  saddle  her  with  all  the  expenccs.    I^ash  v.  PreS'  dower. 

^,  1  Cro.  Car.  190.  Noel  v.  Jecon,  2  Freem.  43. 71.  Under  this  impression, 
*  fine  to  bar  the  dower  of  a  wife  of  a  mortgagee  in  fee,  is  seldom,  if  ever, 
advised. 

(E)  The  husband  of  a  mortgagee  in  fee,  shall  never  be  tenant  by  the   But  huaband 
curtesy  of  the  mortgaged  estate,  unless  there  be  a  foreclosure,  or  unless   not  to  aartesy^ 
lach  mortgage  has  subsisted  for  so  great  a  length  of  time  as  the  court  thinks 

nfficieut  to  induce  them  not  to  grant  a  redemption.  Per  Lord  Hardwicke, 
in  Catborm  ▼.  lugUthf  7  Vin.  Abr.  157.  2  Yes.  jnn.  433.  The  reason  of  this 
it,  that  in  equity,  a  mortgage  in  fee  is  considered  as  personal  estate,  not- 
withstanding the  legal  estate  vests  in  the  heir  of  the  mortgagee  in  point  of 
law;  and  of  personal  estate,  there  can  be  no  curtesy.  This,  however,  is 
not  very  satisfactory,  for  the  same  reason  wonld  operate  to  exclude  the  v\'Ue 
of  the  mortgagee  of  dower,  which  we  have  seen  it  does  not 
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equity,  put  the  mortgagor  tn  statu  qud,  since  the  laods  were 
originelly  only  a  pledge  for  the  money  lent. 

And  since  this  right  or  power  of  redemption .  has  been  so 
understood,  mortgages  in  fee  have  again  become  usual;  for 
although  mortgages  for  terms  of  years  were  free  from  the  in- 
conveniences attending  mortgages  in  fee,  with  respect  to  tenant 
by  dower,  curtec^*,  &c.  yet  they  were  not  without  objection,  as 
in  case  of  foreclosure  on  non-payment,  the  mor^agee  became 
only  a  termor,  the  fee  simple  remaining  in  the  mortgagor  (f). 

Mortgages,  by  way  of  creating  terms,  were  formerly  by  way 
of  denuse  and  re-demise  (I).  Thus,  if  A.  borrowed  money  of 
B.  he,  thereupon,  demised  land  to  B.  for  a  term  of  500  years 
absolutely,  with  common  covenants  against  incumbrances,  and 
for  farther  assurance;  and  then  B.  the  day  after,  re^demised  to 
A.  for  499  years,  with  condition  to  be  void  on  non-payment  of 
the  money  at  tlie  day  appointed  (g).  But  the  common  methcAd 
of  mortgaging  now,  is,  by  a  demise  of  the  land  for  a  term, 
under  a  .condition  (h)  to  be  void  on  the  payment  of  the  morl* 
gage-money  and  interest  with  a  covenant,  inserted  at  the  end  of 
the  deed,  that,  until  default  shall  be  made  in  the  payment  of 
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(P)  For  other  disad?aiitagc8  of  a  mortgage  by  detaiise,  tee  postea,  p.  15, 
note  (I). 

(G)  The  great  inconvenience  attending  this  mode  of  mortgaging  was,  that 
if  the  second  deed  were  lost,  there  appeared  to  be  an  absolute  term  in  tlie 
mortgagee. 

It  was  formerly  a  common  practice  to  make  a  mortgage  by  an  absolute 
conveyance,  witn  a  defeasance,  or  chinse  of  redemption  in  a  separate  deed. 
Lord  Talbot  has  said,  that  this  was  a  wrong  way,  and  to  him  always  ap- 
peared with  a  face  of  fraud,  for  the  defeasance  might  have  been  lost,  and 
then  an  absolute  conveyance  might  have  been  set  np,  which  would  be  very 
hurtful  to  the  mortgagor.  It  was  therefore  a  practice  which  he  would  dis- 
courage as  much  as  possible.  CottereU  v.  Pwrehase^  Ca.  Temp.  Talb.  64. 
Bac.  Tracts,  37.  And  Lord  Hardwicke  observed,  in  the  case  of  Baker  v. 
Wind,  that  wherever  the  court  found  a  clause  of  redemption  in  a  separate 
deed,  it  adiiered  to  it  strictly  to  prevent  the  egul^  of  redemption  from 
being  entangled,  to  tlie  prejudice  of  the  mortgagor,    i  Ves.  161. 

(H)  Many  modem  conveyancers  ^ave  strippea  the  proviso  for  redemption 
of  its  conditional  form,  and  converted  it  iuto  an  agreement  to  convey  oii 
payment  of  principal  and  interest  The  advantage  of  the  condition  is,  that 
if  the  money  be  paid  on  the  day  appointed,  no  reconveyance  will  be 
necessary,  for  by  the  simple  operation  of  the  condition,  the  land  will  return 
to  tiie  mortgagee  as  of  his  former  estate.  On  the  other  hand,  the  disadvan- 
tage is,  that  if  the  mortgagee  assign  the  mortgage  to  another  before  tlie  day 
appointed  for  payment  of  the  .money,  and  afterwards  the  mortgagor  should 
pay  the  money  to  the  mortgagee  on  the  day  appointed,  the  elrcct  of  the 
condition  would  be  to  revest  the  estate  in  the  mortgagor,  and  thereby  defeat 
the  security  of  the  assignee.  This,  it  has  been  attempted  to  obviate  by 
inserting  the  agreement  above  alluded  to  in  the  place  of  the  condition.  But 
a§  no  mortgagor  would  pay  off  his  mortgage  without  the  mortgage  deed 
being  delivered  up  to  him,  there  can  be  little  chance  of  this  case  occurring, 
and  consequently  little  or  no  utility  in  discontinuing  the  old  practice  of 
making  the  proviso  for  redemption  in  a  conditional  form. 
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the  moneys  die  mortgjigor  shall  receive  the  rents,  issues,  and 
profits,  without  account. 

And  it  is  now  usual  to  insert  (u),  in  the  mortgage  deed  of  a  Qf  •  eovenmi 
tenn  for  years,  or  the  assignment  thereof,  a  covenant  from  the  ^  ^^^^San/^ 
mortgagor  Tor  himself  and  his.  bfcirs,  that,  if  default  be  made  in  efier  drfauU. 
die  payment  of  Ae  money  at  the  day,  then  he  and  his  heirs  will, 
at  the  costs  of  die  mortgagee  and^  his- heirs,  convey  the  freehold 
•ad  inheritance  of  the  mortgaged  lands  to  the  mortgagee  and       [  1^  ] 
his  heirl,  or  to  such  persoil  or  persons  (to  prevent  merger  of 
the  term)   as  he  or  they  shall  direct  or  appoint.      For  the 
reversion,  after  a  term  of  five  hundred  or  one  thousand  years, 
being  litde  worth,   and  yet  the  mor^agee,  for  want  diereof, 
continuing  but  a  termor,  subject  to  ^  forfeiture,  &c.  and  not 
capable  of  the  privS^es  of  a  freeholder,  it  is  but  reasonable, 
that  when  the  mor^gor  cannot  redeem  the  land,  the  mortgagee 
abooldhave  the  whole  interest  and  inheritance  of  it,  to  dispose 
of  as  absolute  owner^i). 

Some  inconveniences  having  been  suffered  by  mortgagees,  Of  mtr^^^gm 
fiom  the  difficulty  and  delay  attending  bills  to  foreclose,  the  mOe.^^i^mSe 
ingenuity  of  modern  times  has  framed  a  mode  of  conveyance  in  (^)>  P'^  ^^* 
order  to  enable  the  mortgagee,  after  a  ^ven  time,  to  procure 
his  principal  and  interest  by  a  sale  of  the  mortgaged  estates, 
widiout  being  under  the  necessity  of  applying  to  A  court  of 
equity;  by  taking  the  conveyance  of  the  fee  to  trustees  in  trust 
fcr  the  mortgagee  for  a  term  of  years  subject  to  redemption, 

(u)  Bac.  Abr.  6SS.; 


(I)  This  covemuit  Is  generally  embodied  in   the  coTenant  for  further 
ttranaces.    See  the  fornix  Appendix,  No.  V. 

If  the  fee  on  defiiolt  were  to  be  conveyed  to  the  mortgagee  himself,  the   Tmn  U  he 
Inn  woald  merge  In  the  inheritance.     The  mortgagee  should  therefore,  Bigmti. 
previooaly  to  such  conveyance,  assign  the  term  to  a  trustee  in  trust  to 
attend  the  inheritance,  if  it  l>e  wished  to  keep  the  tenn  on  foot 

The  abandonment  or  fonclosure  of  the  mortaage,  Vili,  in  the  case  of  a  •  Law  h^  the  text 
■ortgage  for  years,  entitle  the  mortgageeand  his  personal  representatives  quetHmtd. 
to  a  term  only,  with  all  the  disabilities  respecthig  forfeiture,  felling  timber, 
ofeung  mioiea,  and  other  restrictions  which  are  incident  to  a  tenancy  for 
Tears.  To  obviate  these  inconveniencies,  it  has  been  frequently  recom* 
■ended  to  idtrodnce  the  agreement  alluded  to  in  the  text,  and  such 
•tipnlation  baa  in  general  been  considered  to  be  vaNd  and  binding  dn  the 
parties,  3  Bac.  Abr.  635.  t  Cru.  Dig.  91.  It  is  however  open  to  remark, 
thatOMsmnch  as  a  covenant  to  convert  the  mortgage  into  an  absolute  sale 
Inpayment  of  a  further  sum  by  the  mortgagee,  would  be  disregarded  as 
iaeilMnal  in  a  court  of  equity,  see  postea,  p.  153,  it  should  seem,  that  a 
eavenant  for  t3ie  like  purpose,  without  any  further  advance,  wonld  be  equally 
^•operative.  At  least,  a  conveyance  in  pursuance  of  the  covenant  would 
not  preclude  the  mort^gor  and  his  representatives  Arom  their  r(ght  and 
eqaity  of  redemption,  if  enforced  within  the  period  prescribed  by  the  court 
ia  analogy  to  the  statute  of  limitations.  See  postea,  page  408.  And  hence 
It  shooldappear,  that  a  conveyance  alone,  without  a  foreclosure,  cannot  be 
depended  on  as  the  source  of  an  absolute  and  irredeemable  title. 
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Of  mortgages    with  remainder  to  the  trnsteeB  id  trust,  in  default  of  payment  «t 

wt^^  powers  ^    ^  ^^^  stipulated^  to  sell  the  estate  and  to  apply  the  purchase- 

£  14  ]       money,  after  defraying  the  expences  incorred  in  dischaiging  the 

trust,  in  the  payment  of  the  mortgage^money  and  interest,  and 

then  to  pay  over  the  residue,  if  aay,  to  the  mortgagor. 

I  am  not  aware  that  any  case  has  occurred  where  the  trans* 
action  appears  to  have  been  in  its  original  nature  a  mor^^age 
or  pledge  by  way  of  security  for  nu>neyi  in  which  the  validity  of 
a  sale,  under  a  trust  of  this  nature,  vested  in  trustees,  without 
the  concurrence  of  the  mortgagor  or  his  representatives,  or  a. 
decree  for  foreclosure,  or  for  sale  for  payment  of  the  money 
lent,  has  come  under  the  consideration  of  a  court  of  equTty; 
but  unless  such  trust  for  sale  be  considered  as  clearly  dis* 
tiiq[uishable  in  principle  from  a  power  to  sell  in  default  of 
payment  at  a  limited  period,  lodged  in  the  mortgagee  himself, 
the  opinion  of  the  court  in  the  case  of  Croft  v.  Powell  ( v), 
seems  to  me  to  raise  at  least  considerable  grounds  for  doubtmg, 
whether  the  trustees  alone,  in  such  a  case,  can  make  an 
absolute  irredeemable  title,  without  the  direction  of  a  court  of 
equity. 

In  that  case,  A.  seized  in  fee  of  an  estate  by  lease  and 
L  1^  J  release^  in  1703,  conveyed  the  same  to  B.  and  his  heirs;  and 
by  a  deed  of  defeasance,  bearing  even  date  with  the  release, 
and  executed  at  the  same  time,  it  was  agreed,  that  if  A.  riiouid 
repay  lOCX)/,  borrowed,  together  with  other  sums, — agreed  Co 
be  paid  off  within  the  space  of  one  year,  then  B.  should 
re-convey  to  him ;  but,  if  he  failed  to  pay  that  money  within 
the  year,  then  B«  should  mortgage  or  absolutely  sell  the  same 
lands  free  from  redemption ^  and  out  of  the  money  raised  by 
the  sale  ch*  mortgage,  pay  die  money  and  interest,  and  account 
for  the  overplus  to  A.  Several  other  sums  were  afterwards 
advanced  to  A.  or  paid  on  his  account  by  B.,  and  a  fine  was 
afterwards  levied  by  A.'s  wife  to  B.  Some  years  afterwards, 
the  money  not  being  paid,  B.  entered  into  articles  of  agreement 
for  die  sale  of  this  estate,  and  afterwards  conveyed  the  same  to 
C,  in  which  articles  and  conveyance  the  defeasance  wais  men^ 
tioned  and  excepted^  It  was  in  proof  that  A.  was  privy  and 
consenting  to  the  agreement  for  sale.  Afterwards  A.  exhibited 
a  bill  to  redeem.  It  was  insisted,  among  other  arguments,  tliat ' 
C.  had  an  absolute  estate  not  redeemable,  and  that  ,the  defea- 
sance operated  only  in  case  the  money  was  paid  within  a 
twelvemonth;  if  not,  B.  was  invested  with  a  power  to  sell,  free 

(ir)  Com.  Rep.  603. 
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from  all  eqiuty  of  redempUon;  that  then  it  became  a  trust  lo  Ofmmga^es 

•  •  11      Vfc      •  1      ,  ,      t  1    .    .1  .         w*  powers  <f 

bim  to  sell.    Hat  it  was  resolved  by  me  courti  that  the  estate  ^ie. 

was  redeemable,  and  this  decree  was  afterwards  afiirmed  m      [  16  ] 

Pariiament, 

Tlie  cottrt  availed  itself  of  a  variety  of  grounds  in  support  of 
this  judgment;  it  was  said,  that  the  premises  being  conveyed  to 
B.  and  bis  heirs^  with  a  defeasance  by  deed  of  the  same  date^ 
U  was  in  Us  nature  a  mortgage  to  hm^  and  therefore  was  in  his 
hands  redeemable  d  any  time  upon  payment  of  principal  and 
interest.    It  was  further  observed,  that  though  B.  had  a  power 
for  non-payment  of  the  money  within  tbe  year,  to  mortgage  or 
sell  to  raise  the  mopey  lent,  and  to  be  accountable  for  the 
overplus,  it  was  not  then  to  be  considered  what  he  m^ht  have 
done,  but  what  he  had  done ;  and  that  it  was  manifest  it  was    ' 
not  B.'s  intention  to  give  C.  an  absolute  and  indefeazible  estate; 
for  it  was  not  conveyed  to  him  absolutely  and  free  from  the 
equity  of  redemption ;  but  while  tl^e  articles  of  agreement  were 
writiDg,  B.  shewed  C.  the  defeasance,  and  insisted  to  have  it 
mentioQed  ia  the  articles;  and  when  the  conveyance  was  w 
ecated,  it  was  with  an  exception  of  the  defeasance,  that  was, 
nibject  to  it.    And  the  court  distiuguisbed  this  case  from  that 
of  a  trustee  who  was  authorized  by  will,  &^.  to  sell  for  payment       [  17  ] 
of  debts  and  legacies ;  there  was  no  original  mortgage,  but  the 
trust  was  directly  to  sell,  and  there  was  nobody  to  redeem,  for 
as  the  trust  was  to  sell  absolutely,  the  purchaser  could  npt  be 
Mibject  t«  redemption,  and  the  heyr  was  at  no  prejudice,  if  the 
purchase  money  were  more  than  would  satisfy  the  debts  and 
legacies,  he  would  in  equity  be  entitled  to  the  overplus.    And  it 
was  said,  that  it  could  not  be  well  conceiyed  that  if  C«  ex- 
pected an  absolute  estate,  free  from  redemption^  be  would  not 
bave  insisted  that  A.  should  have  jom^  im  the  conveyance;  and 
that  it  was  a  known  rule,  that  if  a  trustee  conveys,  though  upon 
a  valuable  consideration,  to  one  who  has  notice  of  the  trust,  he 
was  liable  in  equity  to  the  performance  of  the  trust :  If  then 
B.  on  non-payment  within  a  year  stood  a  trustee,  as  it  was  in- 
usted  for  A.,  his  (B.'s)  vendees  coning  in  with  notice  of  that 
trast,  would  stand  in  the  place  of  B.  himself,  who  was  ac- 
knowledged to  be  subject  to  redemption. 

From  this  statement  of  the  reasons  on  which  the  court  de- 
cided in  the  last  case,  it  seems  that,  in  the  judgment  of  the 
court,  great  reliance  was  placed  upon  the  circunuitanee,  that 
the  transaction  was  in  its  nature  a  mortgage,  and  therefore  was       [  18  ] 
in  the  i^ortgagee's  hands  redeemable  at  any  time  upon  payment 
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of  principal  9nd  interest;  and  on  that  ground  it  was  distil- 
guisb^  from  a  trust  to  sell  for  payment  of  debts  and  leg|cies ; 
I^h  case  there  was^  h  was  said^  no'  original  mortgage,  but 


m  w 


the  trust  was  directly  to  sell,  and  no  one  to  redeem:  And  the 
purchaser,  though  he  contracted  and  purchased  subsequent  to 
the  period  at  which  the  power  of  selling  was  to  take  effect,  was 
ne?ertheless  considered  as  acquiring  a  redeemable  estate  only ; 
and  yet  it  was  fairly  contended/  that  whattever  might  be  the 
nature  of  the  estate  while  in  the  hands  of  the  mortgagee,  as 
between  him  and  the  n^ortgagor,  yet,  after  the  time  for  payment 
expired  as  between  a  purchaser  and  the  mortgagee,  he  became 
a  truistee  for  the  purpose  of  sale,  and  his  vendee  would,  by  his 
sale  in  pursuance  of  his  power  and  trust,  have  an  absolute 
irredeemable  estate. 

Now,  though  it  be  trite  that  there  is  an  obvious  difference 
in  point  of  circumstances,  yet  there  is  no  difference  in  substance 
between  the  case  where  the  power  of  sale  is  vested  in  the  mort- 
gagee, and  where  it  is  created  by  a  distinct  trust ;  for  if  the 
tnist  be  warranted  hi  point  of  equity,  a  court  of  equity  will 
distinguish  and  separate  the  two  characters  of  mortgagee  and 
trustee,  though  united  in  one  person ;  and  if  the  trust  be  not 
supportable  in  point  of  equity,  such  court  will  confound  the 
character  though  branched  into  two  persons ;  consequently,  if 
the  principle  be,  that  the  transaction  being  in  its  nature  a  mort^ 
gage,  the  mortgagee  cannot  avail  himself  of  any  collateral  con- 
tract whereby  he  may  acquire  an  irredeemable  estate,  without 
the  subsequent  concurrence  of  the  mortgagor,  or  a  decree  of  a 
court  of  equity-— ^Equity,  which  attends  to  the  material  or  sub- 
stantial contract,  without  considering  mere  matters  of  form, 
will  resist  the  innovation  in  whatever  shape  it  appears ;  the  va- 
lidity of  such  a  trust,  therefore,  seems  at  present  of  too  doubt- 
ful a  complexion  to  be  relied  upon  as  the  source  of  an  irre- 
deemable title  (k). 


tnuU  for  $tdtf 

ii*ortgag€ 
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(K)  This  point  is  now  folly  settled.  Two  cases  have  been  decided  since 
the  learned  author  wrote,  and  they  concur  in  establishing  the  rule,  that  tma- 
tees  for  sale,  in  default  of  payment  of  tlie  mortgage-money,  are  competent 
to  make  a  good  irredeemable  title,  without  the  consent  of  the  mortgagor  or 
his  representatiTes,  provided  that  power  bie  communicated  to  them  by  the 
trust-deed. 

In  the  first  case,  a  mortgage  of  leaseholds  was  made  to  a  trustee^  with  the 
usual  power  of  redemption,  and  it  was  agreed,  that  on  default  of  payment  of 
the  money,  the  trustee  misht  sell  the  estate,  pay  off  tlie  mortgage-money, 
and  refund  the  residue  to  tlie  mort^or*  Default  was  made  in  payment ; 
the  trustee  sold  the  estate  by  public  auction,  and  the  purchaser  requireii 
the  concurrence  of  the  mortgagor,  who  refused  to  join,  msisting  that  the 
sale  was  made  without  his  consent,  and  at  an  undcrvalttc.    Upon  whiclithe 
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If  a  boiid  be  given  hj  the  mortgagor  to  the  mortgagee,  con-  B&iUtoper- 
ditiotted  for  the  performance  of  all  covenants,  payments,  ar- 
ticles, and  agreements,  comprised  in  the  mortgage  deed,  non- 
payment of  the  mor^(age-monej,  according  to  the  proviso  in 
the  deed  for  re-payment  at  a  certain  day  or  days,  will  be  a       L  ^  J 
Iireach  of  such  coindition. 


wmlnier  filed  a  bUl  against  the  trustee,  and  the  mortgagor  Twho  afterwards 
Weontaig  a  bankropt),  the  porchaser  filed  a  supplemental  bill  against  his  as« 
ligBees.  On  the  heaiiog  of  the  eanse,  the  covrt  dismissed  the  bill  as  aninst 
the  mortngor  and  his  assignees,  with  costs ;  and  decreed  a  specific  perform- 
uee  agahitt  the  trustee  and  his  euhd  fue  tmst.  .  Clay  v.  Sharpe^  Lib.  Reg^ 
fi».66,  reported  in  the  Appendix  to  Sngd.  Vend.  Sc  Pnrch.  No.  XIV.  p.  SO. 

In  theiecond  case,  A.  who  had  already  made  ode  mortgage,  made  a  se- 
eaad  to  B.  la  fee,  subject  to  the  first,  for  securing  5002.  and  interest,  and 
abo  such  other  sums  as  should  from  time  to  time  be  advanced,  with  the  usual 
pitmw  finr  redemption,  and  a  declaration,  that  in  case  default  should  be 
OMle  in  payment  within  fourteen  days  aftei  payment  demanded,  it  shoul4 
be  liwfiij  for  B.  and  he  was  thereby  required,  of  his  own  prooer  authority, 
aad  wMMmt  any  further  auUiority  or  direction  from  the  said  A.  his  heirs,. 
Itc  to  majce  nde  of  the  her^itaments  thereby  released,  either  absolutely  or 
esaditionally  and  by  way  of  mortgage,  or  to  lease  the  same  for  any  number 
ifjmi,  at  ancfa  rests  as  he  dtould  think  proper;  his  receipts  to  be ^ood 
tehuges ;  and  the  porchasers  not  to  be  Imble  to  see  their  monies  applied. 
The  trusts  of  the  money  arising  from  the  sale  were  declared  to  be,  first  to 
Fay  the  expences  of  sale,  next  to  pay  off  the  first  mortgage,  unless  the  sale 
twsld  be  sobject  to  that  mortgage,  then  to  pay  off  the  present  mortgage  to 
B.  and  after  to  pay  the  surplus  to  A.  Ids  executors,  &c.  And  it  was  cove- 
intod,  that  m  case  the  hereditaments  should  be  sold,  the  said  A.  should 
JOB  in  the  sale,  and  execute  the  couTcyance ;  nerertheless,  it  was  declared 
hh  jonung  ahonid  not  In  anywise  be  essential  or  necessary,  to  perfect  the 
title  of  the  purchaser  or  purchasers,  the  same  being  intended  for  the  fur. 
Aer  satisfaction  of  such  purchaser  or  purchasers. 

The  phuntifir  took  an  assignment  of  the  first  mortgage,  and  having  given 
the  proper  notice^  agreed  to  sell  the  premises  to  the  derendant ;  and  the  bill 
piayed  a  specific  penbrmance  of  that  agreement,  dir  WiUiani  Grant,  Mas- 
ter of  the  Rolls,  sald^  that  when  the  cause  was  opened,  he.  was  unable  to 
nggest  any  principle  on  which  the  defendant  could  properly  insist  on  the. 
■oitgagor's  being  a  party  to  the  conveyance.  The  clause  in  the  deed, 
whereby  the  mortgagor  undertook  to  join  in  the  conveyfince,  was  a  mere 
contract  between  the  mortgagor  and  mortgagee,  to  the  benefit  of  which  the 
Pendant,  as  a  purchaser,  could  not  be  entitled ;  and  there  was  nothmg  in 
the  nature  of  the  contract  between  the  plaintiff  and  his.  mortgagor  which 
prevented  the  latter  gfving,  and  the  former  exercising,  such  a  power  of  sale 
as  that  on  which  the  question  arose.  A  specific  performance  was  conse- 
qieody  decreed  accbrdhig  to  the  prayer  of  the  bilL  Otrd^r  v.  MorgaHf 
lSVes.344. 

The  case  of  Ctrft  v.  PowtU,  quoted  and  commented  on  m  the  text,  does 
not  appear  to  have  decided  any  thing  contradictory  to  the  preceding  cases. 
On  the  validity  of  the  power  of  sale,  and  the  extent  of  the  estate  to  be  de- 
rived under  it,  nothing  was  determined.  It  was  in  that  case  admitted,  that 
the  consideration  o£  what  the  mortgagee  might  have  done  under  the  trusts, 
wai  irrelevant  to  the  question  before  the  court,  and  therefore  speculations 
en  that  subject  were  unnecessary.  The  case  too  received  its  adjudication 
entire^  on  another  point,  and  ought  not  therefore  to  be  considered  as  de* 
dding  a  question  at  which  it  merely  hinted. 

The  case  of  Staltbaek  v.  Leaf,  Cooper's  Kep.  46,  when  attentively  consi- 
dered, does  not  militate  against  the  doctrine  laid  down  in  the  former  part  of 
this  note.  The  report  of  that  case  was  taken  from  a  hasty  note  on 
a  bfief^  and  has  very  little  to  reconunend  it,  either  in  terms  or  m  sub* 


The  form  of  a  roortgage,  with  trusts  for  sale,  will  be  added  in  the  Ap» 
peodixy  No.  VI.    For  further,  see  the  note  there. 
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?^ffj^*         This  question  seems  to  have  been  first  agitated  in  the  case  of 


fi 


Briscoe  ▼.  King  (x).  There  a  deed  of  feoffment  was  made  in 
consideration  of  1 10/.  with  a  proviso,  that  if  the  feoffor  paid 
sQcb  sums  at  such  a  day,  the  feoffment  shoAld  be  void,  and  he 
might  re-enter ;  with  covenants  to  save  hannless  from  incum- 
brances, and  to  make  farther  assurance.  And  there  was  also  a 
bond  from  the  feoffor,  conditioned  for  the  performance  of  all 
covenants,  payments,  articles,  and  agreements,  comprised  in  the  . 
deed.  On  an  action  upon  this  bond,  the  breach  was  assigned, 
for  that  the  feoffor  did  not  pay  such  sums  upon  such  days  ac- 
cording to  the  proviso.  And  thereupon  there  was  a  demurrer, 
and  it  was  contended,  that  in  regard  the  feoffor  was  obliged  to 
perfofm  the  payments,  articles,  and  agreements,  in  the  deed 
mentioned,  and  there  was  not  any  payment  mentioned  but  what 
was  mentioned  in  the  proviso,  therefore  he  was  obliged  to  per- 
form that :  but  the  court  said,'  for  as  much  as  there  was  not 

[  £1  ]  any  covenant,  it  was  a  proviso  in  advantage  of  the  feoffor,  that 
if  he  paid  the  money  he  should  have  his  land  again ;  and  it 
was  in  his  election  to  pay  the  money,  or  to  lose  his  land,  which 
would  be  a  sufficient  loss  unto  him ;  therefore  the  condition  of 
the  bond  did  not  extend  thereto,  but  was  confined  to  the  other 
covenants,  namely,  to  save  harmless  from  incumbrances,  and 
rents  and  arrearages  of  rents.  But  in  respect  that,  if  judg- 
ment should  be  entered,  the  obligee  would  lose  his  bond,  they 
gave  a  day  to  advise  until  the  next  4erm,  that  in  the  interim  the 
parties  might  compound. 

But  in  the  case  of  Tooms  v.  Chandler  {y),  in  which  debt  was 
brought  upon  an  obligation  to  perform  all  the'  covenants  and 
conditions  in  an  indenture  of  mortgage;  in  which  indenture 
there  was  a  proviso,  that  if  the  mortgagor  paid  the  money  at 
the  day,  the  mortgage  should  be  void.  A  breach  was  assigned 
in  non-payment  of  the  money  at  the  day,  upon  which  there  was 
a  demurrer.  Hale  was  at  first  of  opinion,  upon  the  ground 
mentioned  in  the  preceding  case,  that  this  was  no  breach ;  but 
Twisden  held  otherwise,  and  cited  a  case  of  Westbrook,  HiL 

[  22  ]  22  Car.  1.  B.  R.  Rott.  Il6.  to  have  been  so  a4|udged;  where- 
upon the  case  was  adjourned :  and  afterwards,  at  another  day, 
Twisden  brought  the  record  of  WestbrooVs  case  into  court, 
upon  which  Hale  changed  his  opinion,  and  gave  judgment  for 
the  plaintiff. 

(x)  Cro.  Jac.   881.      Yelv.  906,        (y)  S  Lev.  116.    3Keb.387.V9* 
a  Lev.  116. 


/ 
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But  taking  the  bond  with  a  condition  for  performance  of  co-  Sunph  mmf* 
vemnts,  fraqoOTtly  occasions  difficulty  in  the  pleadings  in  as-  f^Jj^^^" 
aigoing  the  breach;  and  embarrasses  the  mortgagee.   The  better 
mode  seems  to  be,  to  take  a  bond'Simpiy  conditioned  for  pay- 
ment of  the  mortgage-money  (l). 


fL)  Tke  me  of  tlie  mortgage  bond  is  ta  enable  the  mortgagee  to  recover    Utility  qfmort* 
tke  deficiency^  his  debt  by  an  action  on  the  bond»  in  case  iie  estate^  <m  a  gage  bond, 
Ibreelosare  and  saSe,  should  prove  inadeqaate  to  the  burthen  of  the  niort* 
gasemoDey.    T«o/c  v.  narti^y  S  Dick.  785*   2 Bro.  Oi.  Ca.  125.   Perm  v. 
Barkery  8  Ves.  537.    If,  however,  a  mortgagee,  having  a  decree  of  me-   Action  on,  re* 
doiare  signed  and  enroUcd,  afterwards  brings  an  action  of  debt  on  the   opens  rirfiwjii  • 
bsiid  given  at  the  same  time  as  the  mortgage,  for  payment  of  the  same  ftra« 
noaey,  and  for  performance  of  the  covenants  of  the  mortgage«d^l,  snch 
sclion  re-opens  the  foreclosure,  and  revives  the  equity  of  redemption  of  the 
iM»rtgagor.     D^dutood  v.  Blythwof^  1  £q.  Ca.  Abr.  317.    In  the  case  of 
Parry  V.  Bnriber,  IS  Ves.  198^  where  the  mortgagee  obtained  a  decree  of 
foredosBre,  and  sold  the  estate  for  130{.  less  than  his  mortgage  debt,  and 
9fkpntd$  brought  an  action  on  the  mortgage-bond  for  the  deneieiicy,and  the 
■ortgagor  filed  a  bill  praying  a  redemption,  and  also  an  iiyunction,  for  ever 
rettraioing  the  defendant  from  proceeding  on  the  bond.    The  Lord  Chan* 
ceilor  aaaented  to  the  rnlc>  that  the  action  on  the  bond' revived  the  redemp* 
tioo,  bat  said,  that  as  there  was  no  probability  of  the  mortgagee  getting  the 
cstite  back  again,  it  having  been  sold  a  considerable  time  ago,  and  as  the 
p^>t|agee*s  demand  was  so  inconsiderable,  the  proper  decree  was  an  in- 
jsBctiony  which  was  accordingly  granted,  agreeably  to  the  prayer  of  the 
bill  ' 

Both  at  law  and  in  equity,  the  penalty  of  the  bond  is  considered  thedebt^  Bond  aeecurU^ 
and  consequehUy,  although  the  interest  may  increase  the  principal  b^fond  to  amomU  of 
the  penalty  of  the  bond,  yet  no  more  than  the  penalty  can  be  recovered.  pauU^yon/v. 
Pffti^f  V.  jfoa/y^  Doug.  49.  WUde  v.  Cfdr/c^oa,  6  T.  R.  303.  Mackworih  v. 
n«aas,  5  Ves.  329.  Clark  v.  iSeaton,  6  Ves.  415.  Notwithstanding  a  mort- 
gage might  have  been  given  for  securing  the  same  debt,  and  it  might  have 
been  the  case  of  a  surety.  Clarke  v.  Abingdon^  17  Ves.  106.  Doug.  49t. 
Bat  although  eauity  cannot  carry  interest  higher  than  the  penalty  of  the 
hoad,  yet  when  it  is  tacked  to  another  security,  as  where  there  is  a  mort- 
gage from  the  obligor  to  tlie  obligee  for  securing  other  sums  of  money, 
eqoitv  wiKnot  snifer  the  mortgagor  to  redeem,  unless  he  will  pay  the  interest 
whicii  is  over  and  above  the  penalty  of  the  bond.  Peers  v.  litddwyn,  2  Eq. 
Ca.Abr.  611.  pi.  4.  The  learned  author  adds  a  quaere  to  this  case,  in 
p.  405,  postea,  n.  («),  on  the  ground  that  tacking  is  an  eaoity  merely  to  avoid 
circuity  of  action.  But  the  ease  seems  to  have  turned  on  another  point. 
The  mortgage  was  for  securing  further  advances,  and  the  excess  of  inteteat 
above  the  |)enalty  could  easily  be  considered  as  accumulations  from  time  to 
time  in  the  nature  of  additional  sums  lent.  The  reporter  also  considers  it  a 
very  equitable  case ;  for  certainly  (says  he)  it  is  agreeable  both  to  reason  . 
aad  conscience,  that  the  interest  should  be  paid  when  the  obligor  has  so 
^Bg  neglected  payment. 

It  is  a  rule,  that  when  a  party  b  suing  in  a  court  of  equity,  he  shall  not  be    Mortgagee  mtm 
allowed  to  sue  at  law  for  the  same  debt.    Bnt  tlie  case  of  a  mortgagee  is  an   proceed  in  eqiS' 
exception  to  this  rule ;  he  has  a  right  to  proeeed  on  hts  mortga^  in  equity^   ty  and  sne  at 
aad  on  his  bond  at  law  at  the  same  time.    But  the  mortgagor  is  not  com-   law  at  sobm 
pdlable  to  pay  the  money  on  his  bond,  if  he  is  in  danger  of  not  getting  iime» 
rack  his  title-deeds,  and  therefore,  where  a  mortgagee,  having  possession  or 
the  mortgagor's'  tide-deeds,  lodscd  them  with  an  attorney,  who  clainred  a 
lien  on  them  for  business  done,  ue  mortgagee  was  restrained  from  proceed- 
ing at  law  on  his  collateral  security,  until  the  title-deeds  were  secured  and  a 
re-conveyance  could  be  had.  •  Schoole  v.  Sail,  1  Sch.  6c  Lef.  176.    So  where 
the  mortgagee  died  without  an  heir,  the  court  restrained  his  executor  from 
proeeeding  at  law  to  compel  payment  of  the  money,  there  being  no  heir 
who  could  recover.    The  money  was  ordered  into  court,  and  af^er  some  time 
^act  of  parliament  was  procured,  on  an  allegation  ttuA  the  heir  could  not 
befonnd.    Ibid. 

.  The  condition  of  a  bond  is  to  be  construed  by  its  own  termsy  and  no  evi-    Construction  of 
denoe  can  be  received  to  explain  its  import ;  but  although  the  laogoage  be   mortgage  6ond, 
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* 

Mimeff  Ure-  It  is  not  uDUSUalf  for  the  ptrty  lending  the  money,  to  Ati- 

gSSiHme.        pidate  that  it  shall  lie  on  the  land  for  a  giveit  period  of  time, 

which  agreeoient  is  siade  part  of  the  deed^  and  hath  been 
considered  by  the  best  i^Aihoritief  41s  binding  upon  the  par- 
ties (m). 


not  clear,  if  there  be  enongrh  to  aliew  the  iBtention  of  the  parties,  the  court 

will  give  it  effect ;  as  where,  upon  a  second  adnusce,  tt  appeared  that 

the  parties  intended  there  should  be  a  further  security,  the  court  construed 

the  condition  to  be  operative  as  an  agreement  for  a  further  mortgage. 

.    Heam  Ex  pturtey  1  Buck's  Bank.  Ca.  165. 

Cmmmm^  /or  Some  gentlemen  consider  a  raorteage  bond  as  taken  ex  nbundmtU  entfefa, 

ptnfmeni  ^         and  they  rely  on  the  coYemint  for  payment  of  the  money  which  is  in* 

W0My>  omI         trodncad  in  the  mortgage  deed,  thereoy  saving  the  expenco  of  the  bond. 

fHtrtgage  bondp    As  often  as  economy  shall  be  an  object,  this  mode  of  security  teems  entitled 

C0Mparmi*  to  sufficient  confidence  to  be  adopted ;  but  with  respect  to  bankruptcy,  and 

facility  in  recovering  the  mortgage  debt,  a  bond  is  a  very  useful  and  ae- 
cessary  appendage  to  a  mortgage  security.  Indeed,  it  has  been  holden  in 
one  case,  that  as  every  mortgage  unplles  a  debt,  the  mortgagor's  personal 
estate  vrill  be  liable,  ahhou^  there  be  neither  a  bond  nor  a  covenant  for 
payment  of  the  mortgage  money.  King  v.  King^  9  P.  Wms.  361.  This  it 
an  extreme  case,  and  no  one  on  the  authority  of  It  would  omit  to  Insert  a 
covenant  for  payment  of  the  money,  or  neglect  to  take  a  mortgage  bond, 
milets  the  poverty  of  the  parties  required  it. 
The  form  of  a  mortgage  bond  will  be  added  in  the' Appendix,  No.  VII. 
(M)  This  stipulation  is  for  the  most  part  introoueed  in  the  proviso. 
Sometimes  it  is  introdoced  by  way  of  oovenant,  at  the  end  of  the  mortfeafpo 
covenants ;  and  the  insertion  of  it  in  that  part  of  the  deed  is  preferred. 
Formt  for  each  case  vnll  be  Ibund  in  the  Appendix,  No.  VIII.  S.///g^. 


[  «3  ]  CAP.  II. 

OF  THE  POSSESSION  OP  THE  THING  MORTGAGED,  AND 
WHEN  IT  OUGHT.  TO  BB  GIVEN  BY  THE  MORTGAGOR 
TO  THE  MORTGAGEE. 

Mortgage,         A  MORTGAGE  beingi  as  has  been   stated,  a  contract  of 

sale  executedi  with  power  to  redeeni|  must  have  all  the  pro* 

perties  and  qualities  incidental  to  the  validity  of  an  absolute 

disposition. 

muihefiree.  An  essential  circumstance  necessai^  to  the  validly  of  every 

Jrom/rtMd,        conveyance  of  property,  whether  real  or  personal,  is,  that  it 

be  perfectly  free  from  fraud  or  collurion ;  which  are  thii^s  the 
common  law  universally  abhors,  and,  therefore,  makes  void  all 
acts  that  depend  upon  diem,  though  otherwise  in  themselves 
good. 
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With  a  view  to  enforce  this  priDcipIe,  several  atatutes  have  h  teteral  tta,* 
made  void  all   fraudulent  conveyances  of  lands^   tenements^ 
hereditaments,    goods,   and  chattels,  as  against  creditors  and       [  ^^  J 
purchasers  (a). 

But  what  circumstances  amount  to  fraud  or  covin,  is  always  VenAor  retmn- 
a  question  of  law  upon  the  facts  of  each  particular  case.  JXnTjJwS 
Among  other  incidents  which  have  been  considered  as  fraudu- 
lent, we  find  that  of  the  vendor  continuing  in  full  possession, 
and  having  the  power  of  using  things  conveyed  as  his  own, 
after  an  absolute  and  unqualified  alienation;  whereby  the  ven- 
dor is  enabled  to  defraud  and  deceive  others,  by  continuing  to 
tnffic  with  the  subject  by  him  before  conveyed  to  another. 

This  observation  leads  us  to  investigate  what  degree  of  pos- 
sessiott  of  a  thing  mortgaged  ought  to  be  given  up  by  the  mort- 
gagor, to  prevent  the  mortgagee  from  the  imputation  of  fraud 
in  respect  to  third  persons ;  and  in  the  pursuit  of  this  enquiry, 
it  will  be  necessary  to  consider.  First,  What  things  are  capable  XHoiam* 
of  b^g  mor^aged :  Secondly,  In  what  state  or  condition  they 
any  be  mortgaged :  Thirdly,  The  extent  in  which  their  nature,  [  25  ] 
stale,  or  condition,  varies  the  degree  of  the  possession,  which 
^ht  to  be  given  of  them. 

Firs^  As  to  what  things  are  capable  of  being  mor^aged.         Whai  mmf  he 

Every  thing  which  may  be  considered  as  property,  whether,  ^^  4^oii 
ID  the  technical  language  of  the  law,  denominated  real  or  per-  p^«>M{pr»> 
sonal  property,  may  be  the  subject  of  a  mortgage.  ^^' 

Advowsons^  rectories,  and  tithes,  may  be  the  subject  of  a  AdcowitnuL 
mortgage^  •-->        > 

Reversions  and  remainders,   being  capable  of  grant,  from  RevernonB^ani 
man  t<a  man,  are  mortgageable.  remamden  ; 

Possibilities,    also,    being  assignable,   are  mortgi^eable,  a  po$iUnlUietf 
mortgage  of  them  being  only  a  conditional  assignment  (a). 

(a)  50  Edv.  3.  c.  6.    19  Eliz.  c  5.    t7  Eliz.  c.  4.    21  Jac.  1.  c.  19. 


(A)  Pottibilities  are  generally  arranged  into  two  daMet :  th^  one,  con-   Mortgage  tf 
asCiiig  of  poflsibUitiesi  which  are  coupl^  with  an  interett,  snch  as  contin-  emiHiigent  ui- 
geaC  lemainden,  executory  devises^  sprioging  or  ihiftinf  OBes ;  the  other  tereeU  amd  ex* 
m  baie  or  naked  poasibilitiea,  snch  as  the  hope  of  inheritance  entertained  ^eeUmeUe^ 
hf  the  heir  on  the  conrtenr  of  his  ancestor,  or  the  chance  of  succession  of 
■n  iiidividttal  where  tlie  gift  is  to  several,  with  remainder  to  the  survivor. 
The  fimner  dass  may,  peihaps,  with  more  propriety  he  denominated  con« 
tiBMit  interests,  and  the  hitter  mere  expectancies ;  for  a  poesibility  cou- 
plc«  with  an  interest,  is  more  than  a  possibility,  it  is  a  present  interest,  and 
wmj  be  devised.    Pfrry  v.  PkiUipe^  17  Ves.  173. 183.    On  tiM»  other  hand, 
the  expectancy  of  an  heir  apparent,  during  the  life-time  of  his  ancestor,  is 
leas  tlmn  a  possibility,  being  nut  a  mere  hope  or  anticipation.    AU  contin- 
gent interests  are  executory,  and  while  they  remain  so,  the  owners  cannot 
asaigB  tiiem  at  law,  because  they  have  not  any  estates.    10  Co.  50  a.    4  Co. 
«6  b.    1  last.  a64  b*  t65  a,  b«  n.  tit.  l  Ves.  590. 409.    3  Ves^  ^91.    d  T.  R. 
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TemmiatwiU 
toMMt  mort* 

Everff  ciker  te» 


Mortgage  by 
teiuaU  in  iml 
and  remainder' 


JahU-ienoMiSf 

[27] 
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Rents,  alto,  and  franchiMS,  as  views  of  frankpledgOi  per- 
quisites of  courts,  leets,  fairs,  markets,  goods  of  felons,  waift, 
estrays,  hundreds,  ferries,  warrens^  and  the  hke,  may  be  made 
the  subject  of  a  mortgage. 

Secondly,  What  state,  or  condition,  thii^,  capable  of  be" 
ing  mortgaged,  may  be  in  for  that  purpose* 

Lands,  tenements,  and  hereditaments,  with  respect  to  their 
capacities  of  being  mortgaged,  may  be  viewed  in  two  lights, 
via.  First,  as  to  their  intrinsic  nature :'— Secondly,  as  to  the 
estate  possessed  in  them. 

first.  All  lands  are,  in  respect  of  their  intrinsic  nature, 
mortgageable ;  but  notwithstanding  they  are  so  mortgageable, 
yet,  in  respect  to  the  estate  and  property  that  the  owner  has  in 
them,  they  may  be  otherwise ;  as  if  he  be  bat  tenant  at  will  of 
them. 

Secondly,  As  to  the  estate  b  lands,  tenements,  and  heredi- 
taments,  necessary  to  make  good  a  mortgage,  it  may  be  ob- 
served, that  any  estate  which  a  man  has  in  fee  simple,  fee  tail, 
for  life,  or  years,  in  any  lancfs,  or  in  any  rent,  or  profit  out  of 
the  same,  may  be  mortgaged. 

And  if  tenant  in  tail,  and  he  that  is  next  in  remainder  in 
fee,  join  in  a  mortgage,  and  after  the  tenant  in  tail  dies  without 
issoe,  in  this  case  it  is  a  good  mortgage  against  him  in  re- 
mainder. 

So  if  there  be  joint-tenants,  either  of  them  may  mor^ge 
his  undivided  part  or  share  (b).  And  die  law  is  the  sanie  with 
respect  to  tenants  in  common,  co-partners,  &c. 

Personal  things,  as  goods  and  chattels  are  likewise,  in  point 
of  locality,  moveable  or  immoveable,  present  or  remote ;  and 
they  admit  of  several  rights  therein,  generally  described  under 


Mortgage  a 
mterance. 


88.  7  T.  R.  589.  In  equity  every  species  of  contingeiicy  may  be  boond  by 
contract  for  Talnable  consideration.  1  Ves.  409.  S  P.  Wms.  I3t.  I9i. 
2  Atk.  420.  But  an  expectancy  cannot  be  sold.  3  Meriv.  667.  Hence,  it  appears 
reasonable  to  snppoae,  that  a  conditional  contract  for  a  contingent  interest, 
'wonid  have  greater  claim  to  validity  in  a  court  of  equity  than  an  abeolate  sale ; 
for  it  does  not  take  advantage  of  necessity  or  inejcperienoe  by  binding  the 
party  to  a  price  which  is  reaUy  less  tiian  the  value  of  the  expectancy,  it  be* 
ing  a  redeemable  contract  on  payment  of  the  sum  actually  advanced.  Con- 
tingent interests  and  mere  expectancies  may  hovrever  be  bound  at  la^r  by 
estoppel.  BdpB  v.  Hereford,  t  Bam.  ie  Aid.  f4f .  But  it  is  obterrable, 
that  althongh  the  contract  or  conditional  bargain  of  an  expectant  heir  wiU 
Innd  himself,  yet  it  will  not,  as  it  should  seem,  bind  the  succeeding  heir* 

1  Anstr.  11.  See  more  on  Possibilities  and  Estoppel,  i  FonU.  Tr.  £q.  eh.  4. 
8.  S.    2  Pres.  Abs.  92.  202.  205.    1  Madd.  Ch.  549.  Sd  edit. 

(B)  Such  mortgage  wiH,  however,  be  a  severance  of  the  tenancy,  pontes, 
1105 ;  but  if  it  b«  ror  a  term  of  years,  it  will  be  a  severance  pro  tanio  only. 
Clerk  v.  Ckrk,  2  Vem.  323.    Dyer,  187.    Co.  Litt.  186  a«  b.    Cro.  Jac.  91. 

2  BrownU  175.  ^ 


THING   MORTGAQEDi  &C.  19 

the  terms  ^^  rights  id  acti<on/'  which  include  all  personal  things 
in  action^  and  rights  in  {lossession,  which  include  all  personal 
things  in  poesession.  And  these  rights  may  be  mor^ged  in 
various  modes,  accordii^  as  the  things  to  which  they  relate  aiie 
circumstanced  in  pomt  of  locality;  which  circumstance  gifei* 
rise  to  several  distinctions  as  to  the  degree  of  possession  of 
which  they  respectively  admit,  which  will  be  better  explained 
under  the  third  head  of  enquiry,  viz. 

Thirdly,  How  the  nature,  state,  and  condition  of  things  in 
mortgage,  vary  the  degree  of  possession,  which  ought  to  be 
given  of  them. 

And,  in  this  respect,  there  is  a  material  and  obvious  distinct  Rial  and  per* 
tiott  between  real  property,  of  which  the  vendor  is  in'  the  vi-  2JJ^|25(3^ 
sible  possession,  and  personal  property,  of  which  the  vendor  is  «« to  reteiOUm 
in  such  possession ;  for  since  the  visible  occupation  and  usure  J^JSr!. 
of  land,  furnish  no  evidence  whatever  that  the  possessor  is  en-       {  ^8  ] 
titled  to  the  property,  because  visible  occupation  and  usure 
may  not  only  be  founded  on  wrong,  as  commencing  in  a  dis- 
seisin, or  the  like,  but,  though  rightful,  admits  of  a  variety  of 
qualifications;  some  other  evidence  than   mere  possession  is 
necessary  to  evince  property  therein.    Before  the  introduction 
of  written  instruments,  it  was  only  to  be  found  out  by  resorting 
to  die  vicinage,  who,  when  no  transfer  could  be  made  but  what 
was  attended  with  acts  of  general  notoriety,  were  well  acquainted 
with  each  other's  title;  and  since  the  introduction  of  deeds^ 
and  the  invention  of  transfer  through  the  medium  of  uses,  it  is 
only  to  be  found  out  by  resorting  to  the  title-deeds.     But  per* 
sonal  tilings,  when  present,  being  absolutely  in  the  power  of 
the  holder   of  them,  the  occupation  thereof  is  the  strongest 
iodei  of  ownership;  for  since  there  is  no  way  of  coming  at  the 
hiowlec^  of  who  is  owner  of  personal  things,  but  by  seeing 
in  whose  possession   they  are,  there  is  no   other  medium  for 
deciding  on  the  property  but  by  concluding  its  annexation  to 
that  possession. 

The  law,  then,  which  must  always  be  so  moulded  as  to  cor-       [  29  1 
respond  with  the  intrinsic  nature  of  things,  does  not  consider  Retenium  </ 
Ae  retaining  the  visible  possessi<m  of  l^nd,  after  the  property  ^^ad  a* toper- 
is  parted  with,  as  any  badge  of  a  fraudulent  intention  of  the  ^^^ty^  ^^ 
parties  to  deceive  third  persons ;  because  the  visible  possession, 
being  in  its  nature  ambiguous,  as  it  may  be  in  the  hands  of  the 
tenant  as  well  as  the  owner,  no  prudent  man  will,  in  contract- 
ing, lay  any  great  stress  on  that  circumstance,  as  a  proof  of 
title,  but  wiU  require  the  deeds  as  the  only  true  test  of  the 
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property.  But,  Upon  tbe  same  principle,  the  law  coUBiders  the 
visible  retention  of  the  possesion  of  personal  things,  after  the 
cession  of  the  property,  prim&facie,  as  an  indication  of  fraud; 
because  it  is  difficult,  unless  in  very  special  cases,  to  assign  a 
reason  why  an  absolute  or  conditional  vendee  of  goods,  for  the 
reason  holds  equally  in  both  cases,  should  leave  them  wtk  the 
vendor,  unless  the  transfer  were  only  colourable,  or  the  parties 
had  in  view  the  procuring  a  collusive  credit  to  the  vendor,  from 
his  possessing  that,  which,  in  fact,  is  the  property  of  another. 

In  this  view  of  the  effects  of  possession,  in  evincing  the  right 
of  property,  we  find,  that  in  respect  of  real  things,  the  pos- 
session of  the  title  deeds  is,  primA  fade,  as  to  them,  what  the 
possession  and  usure  of  personal  things  is,  as  to  personal  things  $ 
and  by  a  necessaiy  analogy,  the  retention  of  the  visible  posses- 
sion of  the  former  in  the  one  case,  ought,  it  should  seem,  if 
permissive,  to  be  equivalent  to  the  retention  of  the  possession 
of  the  latter  in  the  other  case* 

I  shall  therefore  first  consider,  in  what  cases  possession  re- 
tained>  after  a  conditional  sale,  is  fraudulent  in  respect  of  per- 
sonal things,  and  the  exceptions  to  tbe  conclusion  of  fraud 
from  that  circutnstance ;  and,  secondly,  the  applicability  of  the 
cases,  and  reasoning  thereon,  to  the  instance  of  possession  re- 
tained of  die  tide-deeds,  tsoith  the  privity  of  the  mortgagee^ 
after  a  conditional  sale  of  real  things  (c). 


A»  io  the  dtoi- 


Stat,  offrau- 
dulent  eomey- 
ances. 


Sta$.  tr  EUz. 
r€laUs  to  real 
eetaie  only, 
Stat.ftlJae.l, 
relates  to  real 
and  personal 
estate,  but  con- 
fined to  bank" 
ruptcy. 


(C)  To  obviate  in  some  measure  the  apparent  confasion  which  pervades 
tiie  sequel  of  this  chapter,  it  may  be  literal  to  remark,  that  the  chapter 
treats  of  the  constraction  of  three  ^everaT  statutes,  which  have  for  their 
object  the  prevention  of  fraud,  and  contain  many  provisions  of  a  very  simi- 
lar natnre.  Tbe  division  adopted  also  throws  them  out  of  their  chronologi- 
cal order,  whereby  they  assume  a  seeming  irregularity.  The  first  statute  is 
that  of  13  Eliz.  t,  &,  s.  2.  made  perpetual  by  29  Eliz.  c.  5.  Tm^  act  aims  at 
the  avoidance  of  all  deeds  made  with  an  intent  to  defraud  creditors,  de- 
claring them  to  be  void,  and  rendering  the  thing  or  chattel  mortgaged  liable 
to  the  execution  of  existiag  or  subseouent  creditors.  It  relates  to  creditors 
only,  but  it  includes  thin|^  personal  as  well  as  things  real.  It  enacts,  that, 
an  and  every  fboffment^  gift,  grant,  alienation,  bargain,  and  conveyance  of 
lands,  tenements,  and  hereditaments,  goods  and  chattels,  or  of  any  lease^ 
rent,  or  other  profit  or  charge  out  of  the  same,  shall  be  deemed  and  taken 
only  as  against  the  person  or  pefisons,  their  lieits,  executors,  administra- 
tors, or  assigns,  whose  action  by  such  covenons  or  fraudulent  devices,  shijl 
be  in  any  wise  disturbed,  hindered,  or  defrauded,  to  be  void  and  of  none 
effect ;  any  pretence,  colour,  feigned  consideration,  expression  of  use  or 
other  matter  or  thing  to  the  contrary.  The  second  statute  is  that  of  27  Eliz. 
c.  4.  8. 2.  made  perpetual  by  the  50  Eliz.  c.  18.  commencing  at  p.  59,  p^kstea, 
and  concluding  the  chapter.  This  statute  relates  to  purchasers  and  real 
estate  only.'  i  Meriv.  635.  Tlie  third  statute  is  that  of  21  Jac.  1.  c.  19. 
occupying  the  middle  portion  of  the  chapter,  beginning  at  p*  52.  This  sta- 
tute relates  to  ipDOds  and  not  to  real  estate.  Itwa^nAde  for  the  expresa 
purpose  of  obviating  the  inconvenience  arising  from  the  delusive  credit  ac- 
quired by  tbe  mortgagor  in  retaining  the  possession  of  the  mortgaged  article, 
specifically  aiming  at  and  defining  that  species  of  fraud.  It  is  also  restricted 
t«  mortj;agors  ^ho  become  bankniptS;^  and  is  only  avaflabk  by  the  comnia* 
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Wilh  respect  to  the  condition  in  which  creditors  or  pur-   Vendor  rHain' 
chasers  stand,  in  relation  to  sales  prejudicial  to  them,  where  the  o/  things  per- 
vendor  continues  in  possession  of  goods  sold,  two  statutes  pre-  •**"'>  afroud. 
sent  themselves,   in  the  first   place,  to  our  observation,  mz. 
13  Eliz.  c.  5.  and  27  Eliz.  c.  4,  which  statutes,  no  distinction 
bein^  therein  made  between  conditional  and  absolute  sales,  pro-       [  SI  ] 
vided  they  are  fraudulent,  nrast  be  considered  as  applicable  to 
both  instances  (6^«  it  being  a  settled  rule    of  construction, 
^That  statutes  made  against  fraud  shall  be  liberally  and  bene- 
iicUly  expounded,  so  as  to  suppress  the  fraud  (c).-^    And  con- 
veyances,  made  t6  |he  end,  purpose,  and  intent,  to  defraud 
creditors  and  purchasers,  being  by  these  statutes,  as  to  such 
tfeditort  and  purchasers,  declared  void,  it  became  incumbent 
on  courts  of  law  and  equity,  which,  in  such  cases,  have  a  con- 
current  jorisdiction,  on  considering  all  the  circumstances  of  . 
each  case,  to  decide  whether  a  conveyance  was  made  with  in- 
tent to  defraud.    And  in  the  exercise  of  this  discretionary  power, 
given  by  these  statute?  to  adjudge  of  the  intent  from  tka  cir- 
cumstances, it  has  been  held  as  to  creditors,  in  respect  to  goods^ 
that  any  neglect  in  leavmg  the  vendor  in  possession,  after  abso- 
late  alienation  of  the  property,  which  naturally  tends  to  deceive 
creditors^  is  fraudulent  within  the  statute  of  the  Idth  Eliz. (J); 
sad  accordingly,  in  Twines  case,  wherein  it  was  resolved,  that 
die  gift  then  in  question  had  the  signs  and  marks  of  fraud,  one       [  ^^  3 
reason  assigned  wa8(e),  ''because  the  donor  continued  in  the 
possession,  and  used  them  as  his  own,  and  by  reason  thereof, 
he  traded  and  trafficked  with  others,  and  deceived  them/' 

A  possession  of  a  nK>rtgagee  (who  is  joint-tenant  of  goods   Posaeanon  by 
mortgaged  witb  the  mortgagor)  per  my  ei  per  iotit,  is  not  such   ^mto  hU 
a  possession  as  will  remove  the  presumption  of  fraud,  if  the   cjmpaidaH,  a 
mortgagor  continue  to  exercise  acts  of  ownership  upon  the 
dungs  nior^aged.    Therefore,   if  there  be  two   partners  in 
trade  (/"),  and  one  of  them  take  a  mortgage  of  the  utensils, 

{h)  Twhu^s  coMy  3  Rep.  81.  (d)  3  Rep.  81. 

(t)  Stepkenz  t.  Sole,  1  Ves.  352.  («)  Pr.  Ch.  £86,  287. 

358.  1  Atk.  157.   Bam.  207.    Ryall  (/)  Vide  RyaU  y.  BmoUi,  1  Ves. 

▼.  Rowlesj   1  Atk.  165.    Broum  ▼.  348. 
Uealkeaie.  Ibid.  160. 

^^— I  Tl^— ■ — 1— ^     l_ 

sionerB  er  aasignees  under  a  commission  of  banknipt.  And  to  bring  a  case 
within  tlilft  statute  the  mortgagor  must  have  l>een  a  trader  while  he  was  in 
possession  of  the  property.  Gordon  v.  East  India  Company,  7  T.  R.  229. 
Thedivisien  then  of  the  learned  author  is,  first,  the  consideration  of  fraud 
with  respeet  to  things  personal ;  and,  second ^  the  consideration  of  fraud  with 
respect  to  things  real.  Under  the  first  head  to  very  properly  classed  the 
first  and  third  of  these  BtatuteS|  and  under  the  second  head  the  second  of 
these  staltttos. 
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Stock  ia  tradcj  debts^  profits,  Sec.  for  securiog  a  sum  of  mobe; 
lent  by  bim  to  the  other ;  and,  notwithstaodiog,  suffer  him  to 
continue  in  possession  of  the  partnership  deed,  stock  in  trade, 
and  utensils,  and  to  alter  and  dispose  of  the  goods,  and  receive 
the  debts  as  before,  such  mortgage  will  be  fraudulent  in  respect 
to  third  persons:  for,  although  the  mortgagee's , being  seised 
per  my  et  per  totit,  will  remove  the  necessity  of  an  actual  deli* 
veiy ;  yet  the  mortgagor,  being  )>ermitted  to  act  after  parting 
with  all  the  interest,  till  redemption,  renders  the  contract  frau* 
dulent,  as  otherwise  a  door  would  be  open  to  fraud,  by  a  part- 
ner being  permitted  to  retain  all  the  badges  of  ownership,  to 
deceive  the  rest  of  the  world. 

And  the  conclusion  of  law  would  be  the  same,  if  the  mort^ 
gag^  were  made  to  a  third  person ;  for  in  such  case  the  mort- 
gagee ought  to  be  admitted  partner  for  a  moiety. 

But  if  on  a  mortgage  of  goods  (g)  the  mortgagor  agreed  to 
deliver  to  them,  and  afterwards  did  not  deHver  them  at  the  tinae 
appointed,  but  on  trover  against  him,  kept  the  vendee  at  arm's 
length,  this  would  not  be  considered,  as  a  leaving  the  goods  by 
the  mortgagee  in  the  possession  of  the  mortgagor,  the  raortga* 
gor  having  done  every  thing  in  his  power  to  get  the  possession 
from  him  (o). 

So  if  a  mor^pige  were  made  of  goods,  which  were  agreed 
to  be  delivered  into  the  parties'  own  hands  (A),  or  the  key  of 
the  warehouse  agreed  to  be  given  up  (which  in  bulky  goods  is 
all  that  can  be  done),  but  no  such  delivery  Mras  made,  and  do* 
tinue  was  brought  for  them,  they  would  not  be  considerod  as 
left  in  the  possession  of  the  mortgagor,  the  pursuit  in  a  court 
of  justice  excluding  any  actual  or  presumed  consent. 

'Bjut,  as  has  before  been  observed,  the  delivery  of  penonal 
things  admits  of  several  modifications,  in  respect  of  such  thingis 
being  in  possession  or  in  action,    present  or  remote;  which 


(ff)  West  V.  Skipy  1  Ves.  240. 


(A)  Ibid,  [and  postca,p.  41. — EdJ] 
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(D)  Hence,  therefore,  possession  alone  is  not  a  snfficient  groand  of  fraod 
to  subject  the  property  of  one  person  to  the  debts  of  another.  There  mast 
be  proof  of  the  consent  of  the  real  oinrner  to  leave  the  froods  in  the  power 
and  disposition  of  the  apparent  owner,  or  a  laches  in  letting  tfaem  i-emaia 
there  for  the  purpose  of  giving  tlic  ostensible  possessor  a  false  and  delusive 
credit  with  tlie  world.  See  posteai,  p.  41.  On  this  principle,  if  a  partnership 
be  determined  by  effluxion  of  time,  and  one  pailper  intends  to  continue  the 
trade,  and  the  other  will  not,  insisting  on  a  division ;  and,  on  n^n-coiupli- 
ance,  brings  an  action  at  law,  or  a  bill  in  equity,  for  an  account  and  to 
retrain  the  disposing;  of  those  goods,  the  possession  of  which  is  wrongfully 
kept  from  him  by  his  partner,  who,  pending  this,  becomes  bankrupt,  tlii» 
will  not  be  a  fraudulent  possession  within  the  statute  of  Si  Jac.  1.  c.  19, 
}ye9t  V.  Skip,  ttbi  supra  ;  et  vide  Bdchier  v.  Parsons,  1  Hanoi.  Kep.  51. 


\ 
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cuvuiistaiioes  foroiah  exoeptbns  to  the  general  rutei  by  occa- 
•Jooing  the  aubstitudoD  of  other  circumatancesi  in  lieu  of  the 
actual  delivery  of  posseaaion  to  which  ve  have  above  alluded. 

If  peraond  thiags  are  iu  the  visible  possession  of  the  vendor^  fr*^*  *"  ^' 
and  sold  by  him  to  aaolhery  if  the  vendee  would  have  the  cop-  martgagfd. 
tract  to  be  dear  of  the  imputation  of  fraud,  actual  delivery 
oaght  to  be  instantly  made,  unless^  in  the , nature  of  the  con*- 
tract,  something  intervenes  to  delay  or  prevent  such  delivery. 
But  personal  things  in  action  do  not  admit  of  any  visible  pos- 
session or  actual  delivery,  the  vendor  being  himselfj  in  such 
cases,  poaaessed  only  of  a  right.  The  law,  therefore,  in  that 
case,  is  satisfied  with  every  thing  being  done  towards  a  delivery, 
which  the  nature  of  the  thibg  admits;  ex.  gratiuj  delivery  of  [  ^^  1 
all  the  documents  by  which  the  exbtence  of  the  right  can  be 
evinced,  accompanied  \|7ith  a  transfer  of  the  powers  necessary 
to  enforce  die  right.  The  simplest  case  of  this  kind,  is  the 
conditional  transfer  of  a  debt  on  bond,  which  is  only  assignable 
in  equity,  and  not  at  law.  The  reason  why  it  is  assignable  in 
equity,  is,  because  the  assignor  can  furnish  the  assignee  with 
all  means  necessary  to  reduce  it  into  possession,  by  delivering 
the  bond  into  the  hands  of  the  assignee  to  prove  the  debt, 
which  is  the  chose  in  action,  and  by  giving  him  an  authority  to 
sue  in  the  obligee's  name.  On  an  assignment  of  a  bond, 
therefore,  the  delivery  of  the  bond,  accompanied  with  a  power 
to  sue,  is  equivalent,  in  equity,  to  an  actual  delivery  on  the 
coaveyance  of  goods  in  possession  at  law ;  for  all  that  the  na- 
ture of  the  thing  admits  is  done,  to  divest  the  right  x>ut  of  the 
assignor,  and  vest  it  in  the  assignee.  But  if  the  bond  be  de« 
taioed  by  the  assignor,  the  assignee  will  be  liable  to  the  impuT 
tation  of  fraud ;  because  then  the  debt,  by  the  assignor  conti- 
aning  to  hold  the  evidence  of  it  iu  his  hand,  remains  in  his 
disposition,  and  he  may  assign  it  over  to  other  persons,  which 
is  the  mischief  the  statute  of  the  13th  £liz.  of  which  we  are  [  36'] 
now  speaking,  was  intended  to  remedy  (f). 


(E)  i.  e.  Things  reducible  into  possession  only  by  action  or  suit  at  law. 

(F)  It  is  laid  down  in  tiie  old  books,  that,  for  avoiding  maintenance,  a   Dodrini  of 
^^ne  is  action  cannot  be  assigned  or  granted  over  to  another.    Co.  Litt*    chMe$  in  odion 
114  a.  $66  a.    S  Roll.  45  b.  46.    10  Co.  48  a.    The  good  sense  of  that  rnle   catmdered. 
seems  to  be  very  qaestionable ;  and  in  early  as  vrell  as  modem  times,  it  has 

been  so  explamed  away,  that  it  now  remains  merely  an  objection  to  the  form 
•f  the  action  in  any  case.  In  $  Roll.  Abr.  45.  and  46,  it  is  admitted  that  an 
ebU^tion  may  be  granted ;  but  it  is  said,  tliat  the  grantee  cannot  sue  for  it 
in  his  own  name.  But  if  a  third  person  be  permitted  to  acquire  a  right  to 
a  thing,  then,  whether  lie  is  to  bring  the  action  in  his  own  name,  or  iu  the 
name  of  the  grantor,  does  not  appear  to  affect  the  question  of  maintenance. 
The  case  of  the  crown,  however,  was  always  an  exception  to  this  doctrine 
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D^htitnaiehe*      Upon  the  same  principle  debts  mentioned  in  a  schedule  <t)/ 
mwtl^ed!       though  not  capable  of  delivery,  may  likewise  be  assigned  con* 

ditionally ;  but  in  such  case  notice  to  the  persons  indebted  seema 
to  be  indispensably  necessary  to  protect  the  assignee  from  the 
imputation  of  fraud  against  third  persons,  in  case  of  a  s«hse«- 
quent  ass^nment;  because,  unless  such  notice  be  given,  debts 
may  be  again  and  again  assigned,  without  the  possibility  of  the 
latter  assignees  detecting  the  fraud. 

Personal  things,  in  a  remote  situation,  iall  under  the  same 
principle;  these  admitting  of  no  actual  delivery,  they  pass  by 
delivering  over  the  paeans  of  reducing  them  into  possession,  that 

(t)  Uawin  ▼.  Oliver,  Cooke's  Bank.  La^s,  84. 


Cho9etiMaHi4m»  of  maintenance ;  for  courts  of  law  not  feeling  themselves  hold  enongb  to  tie 

up  the  property  of  the  crown,  uniformly  allowed  of  assignments  of  choses 
in  action  belonging  to- the  crown.  3  Leon.  198.  S  Cro.  180.  Courts  of 
equity,  from  the  earliest  times,  thought  the  doctrine  which  disapproved  of 
the  assignment  of  choses  in  action  too  absurd  for  them  to  adopt,  considering 
that  upon  principles  of  natural  justice,  a  man  was  entitled  to  receive  the 
thing  for  which  he  had  paid  a  valuable  consideration ;  and  therefore  tfai^ 
always  acted  in  direct  opposition  to  it.  Courts  of  law  also  have  since 
altered  their  language  on  this  subject.  From  the  recent  cases  it  may  be  col- 
lected, tint  although  cAmcs  m  action  cannot  strictly  be  assigned  so  as  to  cm 
a  legal  title  to  the  assignee,  yet  they  are  so  far  recognized  by  courts  oflaw 
that  a  suit  commenced  and  prosecuted  in  the  name  of  the  assignor  will  be 
entertained  and  decided  on  in  the  same  way  as  any  cause  of  action  within 
.  the  jurisdiction  of  the  court.    See'Maater  v.  MtUeri  4  T.  R.  34d. 

hH^'^h/'^*''^  ''  ^^^'^^  ^^  action  for  the*  recovery  of  ehoses  tn  action  mnstv  Dotwithstand- 
inroughttnname  jng  the  assignment  and  delivery  of  the  bond,  or  other  writing  evidencing 
4if  aaignor,         ^^  right  to  the  mortgagee,  be  brought  in  the  name  of  the  original  obligee, 

aad  for  that  reason  a  power  of  attorney  to  sue  in  hi^  name  should  always  be 
Notice,  when  inserted  in  the  conditional  assignment.  Notice  also  of  the  assignment,  whe- 
necessary.  tfaer  it  be  absolute  or  conditional,  should  in  all  cases  be  given  to  the  per- 

sons liable  to  pay  the  money,  tliat  they  may  be  bound  by  the  equity  of  the 
assignee,  and  may  not  protect  themselves  by  a  subsequent  payment  to  the 
Assipue  may      assignor.    But  although  at  law  suits  for  the  recovery  of  ehoseo  in  action  must 
sue  tn  equity,       be  commenced  and  prosecuted  in  the  name  of  the  assignor,  yet  in  e<|aity 

the  assignee  may  sue  in  his  own  name. 
Mortgage  qf        .   Book  debts  and  all  other  sums  of  money  due  on  contract  are  ehoeet  in  ac*' 
hook  debts,  tion,.  and  though  assigned  with  the  oualmcations  mentioned  in  the  next  par 

toUSy  corpora'  ragraph  of  the  text,  must  be  sued  ror  at  law  in  the  name  of  the  original 
tion  ifonis,  and  creditor.  Sums  of  money  due  on  turnpike  securities  are  rather  in  the  n&- 
canal  shares,        ture  of  mortgages  than  ehoses  in  action.    There  is  seldom  anv  right  to  the 

money  except  by  way  of  assignment  of  the  ^olls,  and  this  is  an  interest 
assignable  at  law.  And  it  should  Feem  that  corporation  'lK)nds  are  assign- 
able at  law,  although  they  are  properly  dioses  in  action.  Shares  in  canab 
and  navigable  rivers  are  also  assignable  interests.  They  are  now  generally 
declared  to  be  real  estate  by  the  act  of  parliament  for  niaking  the  canal. 
The  agents,  however,  to  the  company  will  not  allow  of  the  register  of  any 
instrument  varying  in  form  from  the  one  prescribed  by  the  act. 
Mortgage  rf  Legacies  or  sums  of  money  payable  out  of  real  or  personal  estate  may  be 

UgaaeSk  assigned  by  way  of  tnortgage,  either  with  a  proviso,  that  on  payment  of 

.^  the  loan,  the  legacy  or  sum  shall  be  re-assigned,  or  they  may  be  assigned  in 

,  trust  that  the  assignee  shall  raise  the  mortgage-money  by  sale,  if  the  same 
be  not  paid  on  a  certain  day,  and  after  deducting  and  detaining  thereout 
his  principal  and  interest,  then  in  trust  to  pay  the  surplus  to  the  assizor. 
The  latter  is  the  preferable  mode. 

•  Several  forms  of  conditional  assignment  of  ehoses  in  adioa  will  be  added 
in  the  Appendix,  No.  IX.  For  more  on  this  subjecty  Me  1  Madd.  Ch^  645« 
Sd  edit. 
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haag  the  ODly  delivery  of  which  they  are  capable.    Vessels  at  5b  nmy  vh^u 
sea  are  in  this  predicament;  they  may  be  mortgaged  or  abso-  ^'^>  P^^> 
lately  scdd,  and  possession  transferred  by  delivery  of  the^  moni- 
meats  respecting  them  (o), 

(G)  ne  atat.  f  6  Geo.  3.  c.  60.  a.  9.  reqoires  all  ships  of  the  burthen  of  ReguisUe»  ia 
fifteen  tons  or  upwards  to  be  registered  by  the  person  or  persons  claiming   mortgugc  «/  • 

Sioperty  ther^  with  the  collector  or  comptroller  of  his  majesty's  customs  jj^ip. 
1  tbeport  to  which  such  vessels  belong,  who  is  to  grant  a  certificate  of  snc|^ 
Rgutry  to  the  party.  This  certificate  is  evidence  of  property,  the  same  as 
ackartcr  of  feoffment  is  to  real  estate.  If  any  assignment  or  other  altera- 
tkm  be  made  in  the  property  of  the  ship  or  vessel,  or  of  the  property  of 
my  part  owner  therein,  an  indorsement  roust  be  made  to  that  effect  on  the 
certificate  of  registry,  and  signed  by  the  person  making  the  same,  and  a 
copy  be  deUvered  to  tiie  registering  officer,  who  is  required  to  make  entries 
of  it  in  his  books  kept  for  tlmt  purpose,  and  to  give  notice  of  the  same  to 
the  coBoiisnooers  of  customs.  If  these  requisites  be  not  complied  with  the 
■de  or  mortgage  of  a  ship,  or  of  any  part  or  slmre  in  the  same,  will  be  void, 
and  equity  will  not  relieve.  BuUal  Exparttf  2  Cox,  S43.  IS  Ves.  588.  ex- 
cept perlnuM  in  the  case  of  fraud,  li  Ves.  621.  As  to  the  sale  of  a  diare 
of  a  ship  being  good  without  delivery,  see  Addis  v.  Bakery  1  Anstr.  S2?. 
SUdgnmn  Ex  partem  1  Ves.  jnn.  163.  Bl^xton  v.  Hu^frord,  1  Smith.  Rep. 
4B7,  and  further,  Jtfest  t.  JITtUs,  9  Smith.  Bep.  ««r. 

The  cerdficate  of  registry  is  always  supposed  to  be  with  the  ahip,  and  BiU  rf  $bIU  tf 
therefore  when  the  ship  is  at  sea  a  bill  of  sale  is  substituted  for  the  indorse-  ship  at  sea. 
meat  on  the  certificate,  delivery  of  which  is  esteemed  equivalent  to  the 
dcfireiy  of  the  ship  itself,  t  T.  R.  462.  Postea,  46.  Of  this  bill  of  sale 
the  same  entries  are  to  be  made  by  the  custom-house  officers  as  of  the  in- 
domnent  on  the  certificate  of  registry,  and  withm  ten  days  after  the 
vcMel  returns  to  her  port,  the  regular  indorsements  mnst  be  made  on  the 
ecrdficatey  otherwise  the  sales  or  mortgages  effected  by  the  bill  of  sale  will 
be  void.  S4Geo.  3.  c.  68.  s.  15, 16.  Hubbard  y.  Johnstone^  3  Taunt  177. 
5East,40r«  4  lb.  110.  8  lb.  511.  The  proj^rty  of  a  ship  vests  in  the 
pirduuer  or  mortgagee  instantly  on  the  execution  of  the  bill  of  sale,  and 
not  from  tlietime  of  compliance  with  the  regisjter  acts,  defeasible  neverthe- 
k»oofailiBre  to  comply  with  those  acts.  Per  Wood,  B.  3  Taunt.  177.  and 
IKtm  V.  Ewartf  3  Meriv.  322.  If  a  bankruptcy  intervene  between  the 
transfer  by  the  bill  of  sale,  and  the  arrivalt>f  the  ship,  the  bankrupt  may 
tfillamke  the  indorsement,  aa  it  is  only  an  act  of  duty,  and  passes  no  inte- 
nd. So  if  there  be  a  power  of  attorney  to-  perform  this  act  of  duty,  the 
attanMnr  may  carry  it  into  effect,  although  the  bankruptcy  occur  immedi- 
ately met  the  power  of  attorney  be  given.  3  Meriv.  334.  1  Buck.  B.  C. 
lb ;  aad  note,  an  improper  Indorsement  may  l>e  prevented  by  injunction. 
lMadd.395. 

Here  by  the  way  observe,  that  the  deposit  of  documents  of  a  vessel  at   EpdtabU  Hem. 
aea  will  not,  like  the  deposit  of  title  deeds  to  an  estttOi  confer  on  the  holder 
aa  equitable  lien ;  for  the  registry  acts  hothaving  been  complied  with,  no  pro- 
perbr  passes  to  the  equitable  mortgagee. '  Taylor  v.  Kinloeky  2  Rose.  Ca. 
Bank.  474. 

In  all  tranafcra  of  thia  species  of  property  by  way  of  mortgage  or  other-    Certificate  mast 
woe,  the  certificate  of  registry  must  t>e  recited  by  the  express  requisition    be  recited* 
of  the  l?tb  sect,  of  the  stat.  26  Geo.  3.  c.  60.    3  T.  R.  406.    And  a  bill  of  * 
iaie,  without  such  recital,  has  been  held  an  absolote  nullity.    fVesterdeU  v. 
BaUyTT.  R.  306.    The  indorsement  need  not  be  recited.    1  Bos.  Ht  P.  483. 
But  although  a  bill  of  sale  for  tramferring  the  property  in  a  ship  by  way  of 
nortgage  may  be  void  as  such,  for  want  of  reciting  the  certificate  of  regts- 
ti^  therein,  yet  the  mortgagor  may  be  sued  on  his  personal  covenant  con- 
tained Id  the  same  instrument  for  the  repayment  of  tne  money  lent.    Kerri' 
Slav.  Cole,  8  East,  231.    And  note,  a  clerical  mistake  will  not  vitiate  the 
tnasactioD.  HoUeston  v.  S»ttM,  4T.  R.  161. 

To  come  more  immediately  to  the  subject  of  the  chapter,  and  to  the  ficti-  PossessioH  qf 
tioas  credit  of  which  it  treats.    In  the  case  of  Hay  v.  Monk/unue,  l  Holt's   ship  after 
Bep.  602«  it  vras  made  a  question  whether  a  compliance  with  the  registry  pledge^  a 
acta  alone,  without  any  act  of  possession,  would  be  sufiScient  to  transfer  the  fraud, 
property  in  the  ship  as  against  creditors,  the  party  transferring  the  right  to 
the  posaeaaion  contwning  to  act  as  owner,  and  becoming  a  bankrupt.  Look- 
iag  at  tlw  decided  cases^  there  can,  it  is  presumed,  be  little  hesitation  tu 
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Moriguge  rf         Upon  this  princiiilei  the  propoiy  of  goods  at  sea  is  held  by 
^delivery,  qpm    ^  possession  of  ihe  bill  of  lading  (k).    A  bill  of  hiding  is  au 
p/  jodn^.         acknowledgment,  under  the  hands  of  the  captain,  ti^at  he  has 
*-        J        received  sach  goods,  which  he  undertakes  to  deliver  to  the  per- 
son named  therein  (h).    It  is  as^gnaUe  in  its  nature,  and  by 
delivery  and  indorsement,  widi  a  view  to  a  mortgage  or  sale,  the 

(k)  J?ran«v.  i)farefeM,lLd.Raym.      2050.    CaJdweU  v.  Bidl^  iT.  Rep. 
271.     tVAght  V.  Campbell,  4  Burr.      215. 

deciding  thit  qnere  in  the  negative ;  for  if  it  be  neceBsary  en  the  return  of 

.a  veMel  to  its  port  to  take  iminediate  posaeMion,  (Afotr  ▼.  GUamej  4  ManL  St 

Selw.  249)»  it  certainiy  mast  be  incmnbent  on  the  yendee  or  mortgagee  to 

exercise  that  act  of  ownership,  if  the  ship  be  layins  in  the  river  or  in  the 

dock.    Indeed,  such  has  been  in  effect  decided  by  me  cases  of  Stephens  v» 

Sole^  and  Matthews  Ex  parte,  cited  by  tlie  author  in  pages  40.  41.  as  also 

by  the  aathorities  presently  noticed.     The  cases  which  ktuf  been  decided 

en   the  statute  of  Elizabeth  and  the  statute  of  James  are  very  similar. 

They  are.  in  fact,  blended  together  ui  the  case  of  bankruptcy.    The  intro* 

dnctiol^  tlierefore  of  the  cases  on  the  latter  statute  in  this  place,  so  far  as 

they  relate  to  ostensible  possessions  of  ships  and  shipping,  will  not  be  irre- 

AhsohUe  biU  ef    gular.    lil^here  A.  and  B.  owners  of  a  smp,  executed  an  absolute  bill  of 

saXe  wUh  pa*       sale  to  C.  and  D,  for  a  nominal  consideration,  but  with  a  bye  parol  agree* 

rol  agreement      ment  that  C.  and  D.  should  accept  bills  for  the  acconunodatioo  of  A.  and  B., 

for  redemption*  the  bill  pt  sale  being  intendea  as  a  security  for  any  advances  they  may 

make  on  such  acceptances,  and  the  ship  was  registered  in  the  names  of  C. 
and  D. ;  but  A.  and  B.  remained  in  the  manafpem^nt  and  possessioB  of  her, 
and  appeared  to  the  world  as  owners,  and  obtained  credit  mm  that  appear- 
ance ;  and  before  default  made  by  A.  and  B.  in  providing  for  the  accept- 
ances, C*  and  D.  became  bankrupts,  and  their  assignees  immediately  seised 
and  sold  the  ship,  and  afterwards  A.  and  B.  became  bankrupts*  It  was  held, 
that  the  assignees  of  A.  and  B.  could  not  maintain  trover  for  the  ship  against 
the  assignees  of  C.  and  D.,  for  the  statute  of  James  applied  oidy  where  tho 
order  and  disposition  remain  with  the  bankrupt  up  to  the  time  of  the  bank- 
ruptcy, and  the  omission  to  take  possession  inimeaiately  after  the  execution 
-of  a  deed,  was  not  fraudulent  under  the  statute  of  Elisabeth,  if  the  rsgbto  of 
third  persons  did  not  intervene,  and  in  tlie  case  in  question  they  did  net  is* 
tervene ;  for  the  bankruptcy  of  A.  and  B.  did  not  occur  till  long  after  the 
assignees  of  C.  and  D.  had  taken  possession  of  the  ship ;  and  it  was  said  by 
liord  Chief  Justice  Abbott,  that  it  was  not  competent  for  A.  and  B.  to 
avail  themselves  of  the  parol  agreement  in  contradiction  to  their  own  deed ; 
that  the  bill  of  sale  might  be  void  upon  the  statute  of  Elisabeth  acauist  cre- 
ditors, but  not  as  against  tibe  parties  who  executed  it,  and  that  their  aasig* 
nees  could  not  in  that  respect  be  in  a  better  situation.  RsHnsom  ▼• 
iStal.  ofJac.  M'DanneU,  2  Bam.  dc  Aid.  134.  S.  C.  Selw.  N.  P.  1142.  In  a  still  Uter 
««t  repealed  by  case  the  same  point  came  before  the  court,  and  it  was  distinctly  deeided, 
register  acts*  that  the  statute  of  James  was  not  repealed  as  to  shippins  by  the  ship  regis- 
ter acts;  and  therefore  that  where  A.  the  owner  or  a  ship,  dulv  assigned 
his  interest  to  B.,  and  B.  became  the  registered  owner,  but  bv  his  pemiis- 
slon  A.  continued  to  have  the  same  in  his  possession,  order,  and  disposition^ 
nntil  he  became  a  bankrupt,  the  property  in  the  ship  passed  to  A.'s  assig- 
nees. Hay  v.  Fairbaim,  2  Bam.  St  Aid.  199.  and  see  further,  lb.  246.  ami 
6  Dow's  Par.  Ca.  135.  as  to  mortgages  of  ships  under  the  Hawkcsbnry  acta. 
See  also  7  T.  R.  313.  1  H.  Bl.  114.  1  Rose.  Bank.  Ca.  447.  and  postea,  41. 
242.  and  notes  there,  for  liability  of  mortgagor  to  repairs  and  necessaries ; 
and  for  the  subject  in  general,  see  Selw.  N.  P.  1169. 5tb  ed.  Abbotfs  Law 
of  Shipping;  Lawes  on  Charter  Parties;  and  postea,  58.  second  section  of 
note  there. 
BiU  nf  lading.       (H)  A  bill  of  lading  is  rather  a  memorandum  signed  by  the  master  of  the 

sbij),  acknowledging  the  receipt  of  the  goods  of  a  merchant,  who  has  ship- 
ped  them  for  delivery  to  his  agent  or  correspondent  in  a  foreign  port.  The 
merchant  is  called  the  consienor,  and  the  agent  tlie  consignee.  Of  the  bill 
of  hiding  there  are  usually  three  parts  :  one Icept  by  the  consignor;  another 
sent  to  the  consignee  by  a  different  conveyance  from  that  of  tue  sJiiip  wlrich 
contains  the  goods ;  and  a  third  deposited  with  the  captain  of  the  vessel. 
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legal  ioterest  in  the  property  is  immediately  transferred  from  the 
owner  to  the  assignee  of  the  coa«guee ;  and  therefore,  if  goods 
consigned  to  A*  generallyi  are,  bon^^fide,  sold  or  mortgaged  by 
him  wbikt  at  8ea>  and  the  bill  of  ladmg  is  indorsed  and  de* 
hfered  to  the  piirohaser  or  mortgs|ee,  together  with  the  bill  of 
sale,  the  vendee  or  mortgagee  shall  hold  them  by  mtne  of  the 
hill  of  aale^  though  no  actual  possession  be  delivered  (i). 

And  as  ^between  the  owner  or  vendor  of  goods  so  circuin-  BUiqf  lading 
•tsncedi  and  the  assignee  of  the  consignee,  or  vendee,  where  the  J''^^'  o^- 
trsBsactton  is  bond  Jide  (J),  the  bill  of  lading  transfers  the  pro*  4fier  tudorte- 
pcrty  abaolutely,  and  in  all  events,  although,  as  between  the  ^^^i^trra* 
vendor  and  vendee,  ihe  contract,  where  the  delivery  is  at  a  die*-  «tii. 
tsnt  pbure,  is  ambulatory,  and  in  case  of  the  insolvency  of  the       L  ^^  J 

(()Uekktmmv.M€mm  ei dl.f  T.R.      insoWent,  Bee  lyAquOa  v.  Lamberi, 
63.     Lmpriere  ▼.  Pcfky,  S  T.  R.      t  £deo,  75.— £<<•] 
4S5i    [As  to  consignees  becoming 

(I)  The  bill  of  lading  U  the  instmment  which  confers  on  the  vendee  or   Bill  of  Miag 
■orteigee  a  right  to  hold  the  goods,  and  not  the  bill  of  sale,  which  appears   and  bill  ^$aka 
to  RMte  BMie  to  a  mortgage  of  the  sliip  than  to  a  pledge  of  the  goods   duHnfuuAed. 
whidi  it  contains.    The  ship,  however,  with  its  tackle  and  fomiture,  is 
MBMtiaea  pledged  by  the  master  for  the  delivery  of  the  articles  enumerated 
is  the  liiU  of  lading  in  good  condition  at  the  place  of  disciiarge.     In  which 
€Me  a  biU  of  sale  of  the  ship  is  delivered  to  the  consignor,  as  well  as  the 
bill  of  lading. 

By  way  of  iUostration  It  may  be  useful  to  observe,  that  it  frequently  oc-  lHaalraiMn  tf 
can  that  a  cam  of  goods  is  consigned  by  a  merchant  abroad  to  a  merchant  nJticct. 
M  London,  and  the  moment  they  are  shipped,  the  former  draws  on  the  latter 
to  the  value  of  that  cargo,  aod  by  the  nrst  post  or  ship  he  sends  his  advice, 
sod  incloses  the  bill  of  lading.  The  drafts  and  bill  of  lading  in  most  cases 
anife  before  the  cargo,  and  then  the  merchant  in  Liondon  must  resolve 
what  part  he  w  ill  take.  I  f  he  accept  the  draAs,  he  will  become  absolutely  and 
nooaditionaUy  liable ;  if  he  refuse  them,  he  will  disgrace  his  correspondent 
and  bte  his  custom ;  yet  to  engage  in  the  transaction,  and  render  himself  re- 
ipoosible,  without  any  securitv  from  the  drawer  of  the  notes,  would  be  a  bold 
Masare.  The  goods  may  be  lost  at  sea,^  and  then  he  will  be  left  to  recover 
his  soney  of  the  merchant  abroad,  as  and  when  he  mav.  The  question  then 
vilh  the  London  merchant  Is,  how  can  I  secure  myseu  at  all  events  ?  The 
SDfwer  is,  I  will  insure,  and  then  if  the  goods  come  safe  I  shall  be  repaid 
out  of  them,  or  if  they  be  lost,  I  shall  be  repaid  by  the  underwriters  on  the 
policy  of  insurance ;  but  this  cannot  be  effected  unless  tlie  property  be  vested 
a  him  by  the  bill  of  lading ;  for  otherwise  his  policy  will  be  void  for  want  of 
interest,  and  an  insurance  in  the  name  of  the  foreign  merchant  would  not 
answer  the  purpose. 

Having  then  the  bill  of  ladilig  and  the  policy,  he  has  a  good  seciurity  for   Reasomfor  aU 
the  money  lender,  inasmuch  as  both  the  bill  of  lading  and  tue  policy  may  be   lowing  mort- 
essigned  either  absolutely  or  by  way  of  mortgage.    If  it  were  otherwise;  gage  qfgooda 
if  the  bill  of  lading  did  not  transfer  an  irrevocable  and  uncountermandable   at  sea. 
light  to  receive  the  goods,  no  man  would  be  safe  in  either  buying  or  lending 
SMwey  upon  goods  at  sea.    That  species  of  properly  would  be  locked  up, 
and  many  a  man  who  could  support  himselt  with  honour  and  credit,  if  be 
fould  dispose  of  such  property,  would  receive  a  check  which  all  his  future 
industry,   caution,   and  attention,  might  periiaps  never  again  surmount. 
Hence  the  doctrine  of  the  text  has  many  arguments  of  policy  and  conveiii- 
cuce  to  recommend  it ;  for,  in  all  mercantUe  transactions,  one  great  point 
to  be  kept  uniformly  in  view,  is  to  make  the  circuUtion  and  negociatiou  of 
property,  as  quick,  as  easy,  and  as  certain  as  possible.    See  further  the 
K»ed  judgment  of  Mr.  Justice  BuUer,  6  East,  %U  and  Park  on  Insurance, 
cw.  BiU  of  Lading.  j 


ft» 


CAIf.  II. 


i>ossEssioN  or 


vendee  in  the  meiin  time,  the  vendor  may  stop  the  goods  in 
tramitu ;  because  the  latter  rule  is  founded  upon  an  equity 
arising  between  the  original  parties,  and  which  the  law  has 
adopted,  and  does  not  affect  the  rights  of  third  persons  who 
have  trusted  to  the  indorsement,  and  on  the  faith  thereof  ad« 
vanced  their  money.  And  this  is  consistent  with  the  broad  ge* 
neral  principle  of  law,  that  wherever  one  of  two  innocent  per-^ 
9ons  must  suffer  by  the  acts  of  a  third,  he  who  has  enabled  such 
person  to  occasion  the  loss,  must  sustain  it.  Therefore,  if  a 
consignee  of  goods  upon  the  sea  assign  the  bills  of  lading  to  a 
third  person,  as  a  security  by  way  of  mortgage  of  them^  the 
equitable  as  well  as  legal  right  of  such  coiisignor  is  thereby  in- 
alantly  and  completely  divested ;  and  the  assignee  has  a  com* 
plete  title  in  law  and  equity,  which  cannot  be  affected  by  the 
consignor  whilst  the  goods  are  in  transitu  (k). 


Obfervaiunu  on       (K)  The  judgment  of  the  conrt  of  Ring^g  Benck  in  the  ease  of  Uehbarrow 
litihbtUTOw  V.    V.  ilfcuKm  (the  cask  by  which  the  text  Is  sapported),  was  reyersed  on  a  writ  of 


Mason. 


Text  antfirmed. 


Mortgage  by 
factor  or  ogeMt^ 
bod. 


Agent  ctamot 
jMgo. 


error' in  the  Coort  of  Exchequer  Chamber,  1  H.  Bl.  S57  ;  and  tlie  jndgraeot 
bf  the  c6oH  of  Exchequer  Chamber  was  again  reversed  on'  an  appeal  to  the 
Honse  of  Lords.    5T.  U.  367.' 683.    6  T.  R.  131.    %  H.  Bl.  311. 
'   Several  cases  have  since  been  determined,  and  the  rule  of  law  seems  fully 
estfiblisjied,  as  the  learned  antlior  has  expre^ed  it  in  the  text,  that  an  in- 
dorsement of  a  bill  of  lading  by  the  consignee  for  a  valuable  consideration, 
and  without  notice  to  tlie  mortgagee  that  the  consignee  has  not  paid  for  the 
goods,  conveys  per  se  the  legal  property  of  the  articles  enumerated  in  the 
bill  of  lading,  and  that  as  t^tween  the  consignor  and  the  consignee,  the 
goods  may  be  stopped  on  their  arrival  at  the  port  to  which  they  are  destined, 
or  before  they  are  delivered  at  that  port,  that  is,  while  they  are  ta  tnmoUu ; 
but  that  if  the  consignee  has  made  a  bonhfide  assignment  to  a  third  person, 
either  absolutely  or  conditionally,  and  the  bill  of  Uding  has  been  indorsed 
by  him  and  delivered  to  the  assignee,  the  goods  cannot  be  stopped  m  itanMitu 
by  the  consignor  or  any  other  person.    See  Mr.  Justice  Buller's  elaborate! 
judgment  reported  in  6  East,  21.    Vide  etiam  Wiseman  v.  Vandeput^  ft  Vem. 
203.    Newaon  v.  Tkomtony  6  East,  43.    Cvnita^  v.  Brotra,  9  East,  505.    Crmen 
V.  Ryder,  9  Marsh.  127.  Coxe  v.  Harden,  1  Smith.  Rep.  20.  Dick.  269.  and 
as  to  what  shall  determine  the  transit  of  goods,  see  EUis  v.  Hursf,  3  T.  RJ 
467.   Sluhey  v.  Hayward,  2  Bl.  Rep.  504.  and  that  an  agent  who  purchase* 
goods  for  another  has  the  same  right  of  stopping  tn  trmsitu  as  the  original 
seller,  see  Coxe  v.  Harden,  ubi  sup.  and  for  the  general  law^  2  Selw.  N.  P. 
1206,  5th  ed. 

If  the  consignee  be  the  agent  or  factor  of  the  consignor,  and  the  bill  of 
lading  be  made  to  him  generally,  without  noticine  the  relation  of  priii<:ipal 
and  agent,  and  the  consiguee  make  a  pledge  of  the  goods  while  they  are  at 
sea  without  notice,  yet  this  will  not  divest  the  original  right  subsisting  in 
the  consignor  to  stop  the  goods  ta  transitu ;  for  it  bein^  a  rule  of  law  (2  Str. 
1178.)  that  a  factor  cannot  pledge  the  goods  of  his  pnncipal  by  delivery  of 
the  goods  themselves,  it  seems  obviously  inconsistent  to  say,  that  the  deli- 
very of  the  bill  of  lading,  which  is  a  mere  symbol  of  the  goods,  shall  entitle 
the  factor  to  an  exemption  from  this  rule.    An  arent  or  factor  has  an  au- 
thority to  sell,  but  not  to  pledge  without  a  special  authority,  Graham  v. 
Dyster,  2  Stark.  24.    Shipley  v.  Kymer,  1  Man.  he  Selw.  4S4 ;  and  therefore 
a  person  who  takes  a  pawn  of  a  factor,  takes  it  at  his  peril ;  for,  according 
to  the  late  case  of  Guereiro  v.  PeiU,.  3  Bam.  &  Aid.  616,  the  principal  may 
maintain  trover  against  the  party  with  whom  the  goods  are  bartered,  al- 
though the  latter  be  wholly  ignorant  that  he  has  been  dealing  with  a  fkctoi' 
only.    In  the  case  in  question,  the  pawnee  cannot  complain  of  his  having 
been  deceived  by  the  import  of  the  bill  of  lading,  since  he  might  very 
easily  have  inquired  for  the  letter  of  advice  which  always  accompanies  the. 
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And  if  the  assignment  of  goods  on  Ae  sea  was  merely  ctqUit-  Scmey  after  ^ 
aUe,  and  did  not  amount  to  a  sufficient  iegal  sale  (as  if  there  tiu^«iiieia. 
were  merely  an  assignment  and  delivery  of  the  bills  of  lading,  Semb. 
without  an  indorsement  of  them,  and  direction  to  deliver  them        [  ^9  ] 
ts  the  assignee,  of  which  the  c^se  of  Brawn  v.  Heatheote  (m) 
fiiniiahes  an  example),  it  seems  that  the  original  owner  could  ' 
not  defeat  the  assignee,  although  he  should  intercept  the  goods 
iniransiiu;  because,  in  such  case,  both  parties  would  stand 
merely  upon  equitable  claims  (it),  and  then  he  ought  to  have 
tiKm,  who  has  thte  superior  equity ;  and  the  assignee,  whose 
efiuty  is  a  specyic  lien  upon  the  things,  derived  under  the  as* 
signment,   seems,    to    me,    to    possess   diat  character.-^iSe^ 
jacre  (l)« 

(»)  1  Atk.  188.  (n)  3  Atk.  295. 


biU  of  bdiog  to  the  consignee ;  which  letter  of  advice  would  have  disclosed 
ike  reluion  of  piiocipal  and  agent  between  the  consignor  and  consignee, 
and  have  shewn  that  the  consignee  held  the  bill  of  lading  as  lactor,  and  not 
ai  vendee.  If,  therefore,  says  Mr.  Jnstice  Lawrence  (6  Eaftt,  43.},  '*  persons 
wiU  neglect  all  precantion,  and  advance  money  on  goods  without  inquiring 
whether  the  party  has  any  right  to  dispose  of  them  or  not,  they  most  bear 
the  loM  if  it  tnnis  oat  that  he  had  no  authority  to  do  so."  See  also  Martini 
v«  GWfi,  1  Mao.  at  Selw.  139.  and  SmaUk  V.  BunUgt^  4  Taunt.  684.  Bet)Mm 
v.fioMMmGow.  45. 

Thedistiiiction  therefore  appears  to  be,  that  the  bill  of  lading  vests  the-  JHstinetkm  as 
ikolate  property  of  the  goods  in  the  consignee  (although  it  mfiy  have  been    ^q  ^  «/ 1^^ 
iadefied  to  another,  1  Marsh.  323.);  but  that  when  the  consignee  is  the    tji^. 
spot  or  factor  of  the  consignor,  the  biU  of  lading  does  not  then  vest  the 
ncht  to  the  goods  in  the  consignee ;  for  he  neither  pays  nor  is  liable  to  pay 
a  kmAfde  oonsideration  for  the  same.    See  Ccste  v.  Hontoi,  4  East,  21 1. 

Now  that  we  are  on  the  subject  of  principal  and  agent,  it  may  be  in  order ,  As  to  dg>€iif 
fiffther  to  observe^  that  as  to  the  shew  of  credit  which  the  principal  enables  pledgiMggoodt 
tke  agent  to  l^old  out  to  the  world,  the  principal  will  not  lose  his  right  to    ^htsprimeifdL 
Ihe  goods  in  his  agenfs  hands,  although  the  principal  be  in  some  measure 
atecssary,  by  means  of  the  £ftlse  credit,  to  the  fraud  committed  by  his 
agmt.    If,  therefore,  a  factor  pledge  the  goods  of  his  principal  for  his  own 
priiale  debt,  the  latter  may  recover  the  value  of  them  in  trover  against  the 
pawnee  on  tendering  to  the  factor  what  is  due  to  him  without  any  tender  to 
the  pawnee.  DaM^  v.  Duval^  5  T.  R.  604.  td'Combie  v.  Dartfs,  7  East,  5. 
This  rule,  however,  does  not  apply  to  the  case  of  a  banker,  or,  as  it  should 
•M,  to  any  other  person,  pledging  indorsed  bills  of  exchange  deposited  in 
Us  hands  by  a  cnstomer.    Per  Eyre,  C*  J,  in  CoUuu  v.  Morfta,  t  Bos.  A 
PbL6S1. 

Tbe  danse  in  tlie  statute  of  21  Jac.  1.  c.  19.  <<  That  i^l .  tlie  goods  in  the  Btrnkruptey  sf 
possession  of  a  bankrupt,  whereby  he  gains  a  general  credit,  shall  be  liable  ^^* 
to  his  creditors,"  relates  to  goods  which  he  has  in  his  own  right  only. 
Mmtk  Ex  p^tfy  1  Atk.  Id9.  And  therefore  where  goods  were  consigned  to 
a  (actor,  and  remained  with  him  in  specie  up  to  the  time  of  his  bankruptcy, 
jet  they  were  held  to  belong  to  the  principal,  and  not  to  the  assignees  of 
the  Actor,  Jhamu  Ex  poritf,  1  Atk.  231 ;  and  it  would  be  the  same  If  the 
fiietor  had  sold  the  goods  and  taken  notes  in  payment,  the  notes  would  be* 
bag  to  the  principal.    lb. 

(L)  Tbe  editor  is  of  ophiion  with  the  author  that  the  deposit  of  a  bill  of   What  t^noM- 
Wdbg,  without  an  actual  indorsement,  would  create  a  lien  on  the  cargo  to   donememi^ 
the  aoNMint  of  tbe  money  advanced,  in  tbe  same  way  that  a  deposit  of  title-   Ml  rf  JMxgm 
deeds,  vrithout  an  actual  conveyance^  would  ereate  a  specific  lien  on  the 

«rtate.    That  the  consignor's  right  to  stop  m  troMmiu  is  an  equitable  rij^ht,  j 

adopted  aevertbeless  by  courts  of  law  for  the  purpose  of  substantial  jostice. 
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[40] 
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Bttt^  if  the  assignee  of  the  veodee,  or  consignee  (0%  take 
them  with  notice  that  they  are  not  paid  for,  so  that  the  trans- 
action is  a  fraud  between  the  vendee  or  consignee,  and  the  as- 
s^ee,  to  cheat  the  real  owner  of  his  goods,  snch  ass^ee  will 
then  stand  in  the  place  of  his  assignor,  and  be  affected  with  the 
same  equity  (m). 

And  if  diere  be  several  bills  of  lading  of  different  imports, 
that  person  who  first  gets  possession  of  one  of  them,  by  deli- 
very of  the  owner,  or  shipper,  or  his  consignee,  by  way  of  se- 
curity, or  as  vendee  of  the  goods,  will  be  entitled  to  the 
consignment,  he  having  the  first  legal  right  (p).  And  if  the 
holders  of  any  other  of  the  bills  of  lading  first  get  possession, 
it  may  be  recovered  by  action  of  trover ; — because  bare  posses^ 
sion  conveys  no  title,  as  between  persons  claiming  under  dif* 
ferent  rights ;  in  such  cases,  therefore,  the  only  question  is, 
who  has  the  legal  title  ?  for  the  person  who  first  obtains  a  right 
under  the  legal  title  must  prevail. 

But  such  sale  would  not  avail  against  creditors,  or  subsequent 
purchasers  with  possession  delivered,  if  a  vessel,  or  goods 
therein,  were  in  a  state  in  which  they  admitted  of  being  actually 


(0)  Vid.  Salomons  ▼,  iVuMii,  2  T.  R. 
674. 


(p)  CaldmeU  y.  Bally  1 T.  R.  S05. 


MwdorsiMmtB 
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see  Hodgson  v.  Loy,  7T.  R.  445.  aod  Gwynne  Eat  parte,  12  Ves.  58f.  Sed 
vide  1 H.  Bl.  365,  n.  and  3  Bos.  &  Pal.  44.  and  timt  amongst  parties  stand- 
ing npon  equitable  claims,  the  party  having  most  equity  U  preferred.  See 
postea,  477. 

No  instance  Jias  been  found  where  there  has  been  a  deposit  merely  with- 
oat  an  indorsement  since  that  of  Brmon  ▼.  Heathcote ;  and  -this  absence  of 
authority  may,  perhaps,  arise  from  the  practice  of  indorsing  the  bills  of 
lading  in  blank,  so  that  there  cannot  well  be  a  delivery  without  an  indorse- 
ment, and  snch  blank  indorsements  appear  to  be  sufficient  to  pass  the  property 
when  they  shall  be  filled  up.  6  Bast,  21.  Per  BuUer,  J.  Sahmons  ▼•  NisMen^ 
2  T.  R.  674. 

(M)  In  the  case  of  Cuming  v.  Brownf  9  East,  505.  515.  a  similar  point 
arose.— The  consignee  indorsed  and  ddiyered  the  bill  of  lading  for  a  yaln- 
able  consideration  to  the  indorsee,  who  knew  at  tiie  time  that  ttie  consignor 
had  not  receiyed  money  payments  for  his  goods,  but  had  taken  the  assig- 
nee's acceptances,  payable  at  future  days,  which  were  not  then  arrlYed. 
But  the  coort  held,  notwithstanding  this  knowledge,  that  such  assignment 
of  the  bill  of  lading  was  good,  and  that  the  consignor  could  not  stop  the 
goods  tn  transitu  upon  the  insolyeucy  of  the  original  consignee ;  for  that  the 
case  of  Salomons  ▼.  Nissen,  being  a  case  of  express  fraud,  did  not  afford  any 
principle  to  govern  the  case  in  question  in  which  the  absence  of  fraud  was 
found.  The  doubt  which  had  been  thrown  on  the  subject  arose  principally 
from  the  words  *  withont  notice/  to  be  found  in  the  case  of  Sahmons  v.  Ntssen^ 
and  other  cases.  But  the  court  was  of  opmlon,  that  according  to  the  ge* 
neral  scope  and  meaning  of  the  passages  in  the  opinion  of  the  judges,  where 
that  expression  occurred,  it  was  not  to  be  understood  la  the  restramed  sense 
contended  for,  yiz.  *  without  notice  that  the  goods  had  not  been  paid  for ;' 
but '  without  notice  of  such  eireumstances  as  rendered  the  6tU  0/  lading  noi/etirhf 
and  ho^slly  assignable  :*  and  the  circumstance  of  the  indorsee's  knowledge 
that  the  consignor  had  not  been  pidd  in  money,  was  considered  as  ftot 
being  such  a  circurastance. 
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delivered  C;);  and,  tbereforei  if  one  sold  hoys  or  other  vessels 
OD  the  river>  redeemablei  and  the  assignor  was  left  in  posses* 
aoiii  and  continued  to  work  them^  and  exercise  acts  of  owner- 
ship on  board  them  $  such  an  assignment  would  clearly  be 
fnudolent  (n). 

If  a  ship  at  sea^  after  having  been  sold,  were  permitted,  to  So^t^agkipte' 
come  back,  and  go  on  another  voyage,  it  is  presumed  that  JJIi7led'«o«/«iI 
would  alter  the  case,  and  make  such  sale  fraudulent  (r)(o).  otker  voyage. 

The  delivery  of  the  key  of  a  warehouse,  is  a  delivery  of  the        t^J  3 
goods  therein  contained,  if  from  their  bulk,  they  admit  of  no  Uvery  i^lndkg 
other  deliveiy.  pT^'/"^"^' 

And  generally,  if,  in  the  nature  of  the  transaction,  no  deli-  Nofrmidifde* 

lwery€wmQth€ 

Iq)  Vide  SUjfiken$  ▼.  SoU,  dted '  27«.     Hatt  v.  Owmey,  Cook.  B.  L.  "**^  ^'^ 

1  Atk.  170.  [1  Yes.  S52.  antea,p.  36.  231.  380.  1  Yes.  jun.  163.     [3  Edea, 

Botetherew— £d.]  231.— £d.] 

(r)  Vide  £x  f^rtt  MttUkews^  t  Yes. 


•**■ 


(N)  In  Hma  v.  Guney,  Cook.  Bank.  Laws,  5th  edit  34S,  Lord  Mansikldy 
Chief  Justice,  said,  that  in  this  case,  of  Steveiu  ▼.  Sole,  there  was  a  graud .' 
bin  of  sale,  which  was  delivered  to  the  mortgagee. 

(O)  Where  a  ship  and  cargo  at  sea  was  conveyed  to  A.  as  a  secnlity  for  Mortgagee  noi 
nooey  borrowed,  by  executing  and  delivering  to  him  a  bill  of  sale  of  the   taidkSgvonei* 
skip,  and  also  a  policy  of  insurance  of  the  ship  and  cargo,  and  indorsing  ^j^n  ^^  ^p  en* 
the  bills  of  hiding,  and  when  the  ship  retnrned  notice  thereof  was  given  to   abUeniorigagor 
A.;  bat  he  neglected  to  take  possession  of  the  same,  or  to  do  any  act  noti-   ^^  commt  a 
ffseg  tlie  tiansfer  of  the  property  to  him,  it  was  held,  that  the  ship  and  ffawi^ 
Ctf^  did  not  pass  by  the  bill  of  sale  and  indorsement  of  the  bill  of  lading, 
Imt  that  the  assignees  of  the  mortgagor  were  entitled  to  the  same  under 
11  Jac.  1.  c  19.  postea,  52.  It  was  alBo  in  the  sftme  case  detennined,  tint  an 
•peegsent  between  the  mortgagor  and  the  captain,  that  the  captain  should 
nve  one  fifth  share  of  the  profit  or  loss  of  the  voyage,  did  not  prevent  A.  ^ 

the  aortgagee,  from  takingpossession.  JIfotrv.  GUtnie,  4  Man.  &  Selw. 
MO.  see  alM>  7  T»  R.  2^8.  where  a  ship  vras  mortgaged  at  sea  with  a  pro« 
viM,  that  die  mortgagor  should  continue  in  possession  till  failure  of  payment 
sf  tfie  mortgage-money  on  demand  made  thereof,  and  the  bill  of  sale  was 
Mivered  to  the  mortgagee,  and  before  the  arrival  of  the  ship  the  mortgagor 
became  bankrupt.  It  was  held,  that  the  mortgagee  who  look  possession 
<if  the  ship  on  her  arrival  mi^ht  maintain  trover  against  the  assignees  of  the 
Bortcagor,  who  took  the  ship  from  him,  notwithstanding  he  did  not  make 
say  demsmd  of  mortgage-money  either  on  the  bankrupt  or  his  assignees. 
AOnum  ▼.  Molimgy  ft  T.  R.  469. 

The  mortgagee,  whether  in  or  out  of  possession,  is  the  legal  owner  of  tlie   Mortgagee  le- 
fUp,  and  is  so  considered  in  a  court  of  law  notwithstanding  his  title  is  su]>-  g^  owner  and 
ject  to  equitable  interests.    It  was  said  by  Lord  Mansfield,  that  a  mort-   UabU  to  repair. 
gagee  is  odIv  liable  to  repair  the  ship  when  in  actual  possession.    S  Doug. 
4M.    Bat  m  Westerdell  v.  Dale^  Lord  Renyon  said,  he  doubted  this  posi- 
tioD,  7  T.  R.  312.  and  see  postea,  24S,  n.  where  it  should  appear  that  the 
doaht  of  my  Lord  Kenyon  is  well  founded.    Where  there  was  an  absolute    What  thaU  be 
bin  of  sale  of  a  ship  to  A.  in  trust  to  sell  at  any  time  before  the  repayment  deemed  «  wort- 
«f  a  certain  sum  of  money,  but  with  a  proviso,  that  on  repayment  Ire  should  gege. 
r^«onveyto  the  mortgagor.    It  was  held,  tliat  under  this  conveyance  A. 
was  a  mortgagee,  and  not* the  absolute  owner  of  the  ship;  and  therefore 
tint  he  was  not  liable  for  neeeesariee  provided  for  the  ship  before  he  took 
possession.    Jackeon  v.  Vernon,  1  H.  Bl.  114.    See  also  Hay  v.  /^atrAoim, 
«  Bam.  Sc  Aid.  193.    Antea,  p.  36,  n.  (O). 

(P)  It  seems  also  dedocible,  fVom  the  cases  quoted  by  the  learned  author,    Poeeeetion 
that  possession  after  assignment,  without  the  privity  of  the  assignee,  will   withont  privity 
wt  be  any  badge  of  frand.  ^  aeeignee. 


sz 
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Acceptance  not 
neeestttfy  to 
compute  g\ft* 

[42] 


debt. 


Goodt  oMaigned 
to  a  uiretf/. 


very  can  be  made  of  goods  sold,  althoogb  the  iame  are  pre^ 
sent,  possession  retained  seems  to  be  no  badge  of  fraud  (s). 

As  if  one  who  was  considerably  indebted,  in  order  to  give 
one  of  bis  creditors  a  preference  (f),  were  to  make  an  assign-* 
ment  to  him,  without  the  privity  of  such  creditor,  of  a  part  of 
his  furniture,  or  the  like,  and  an  execution  were  immediately 
afterwards,  and  before  notice  given,  or  possession  taken,  exe- 
cuted against  him,  and  all  his  furniture  taken,  such  an  assign- 
ment would,  I  presume,  be  good,  and  the  goods  transferred 
thereby  not  subject  to  the  subsequent  execution ;  for,  an  accept- 
ance is  not  necessary  to  the  transfer  of  property  (g),  the  law 
presuming  an  asse«ft  to  accept  that  which  primA  facie  imports 
a  benefit  to  the  acceptor ;  the  use  and  property  in  the  goods  is 
therefore  forthwith  devested  out  of  the  assignor,  and  vested  in 
the  assignee  ;  and  if  so,  nothing  can  again  revest  it  in  the  as- 
signor, unless  it  be  an  act  of  the  assignee,  which  will  make  the 
contract  fraudulent  as  to  third  persons  :  but  the  very  nature  of 
the  transaction,  in  the  instance  stated,  precludes  the  possibility 
of  any  fraud  being  practised  on  his  part. 

And  the  same  principle  would  apply,  if  the  object  were  to 
secure  a  future  contingent  debt,  which  might  or  might  not  arbe 
according  as  circumstances  turned  out. 

As  if  a  man  were  to  assign  goods  to  his  sureties  in  a  recog- 
nizatice,  entered  into  on  his  being  appointed  receiver  of  a  luna- 
tic's estate,  that  he  should  account  for  what  he  might  receive 


•PurolgVt 
mfUhmU  deH» 
werypVokL 


(s)  Vide  1  Ves.  243.  1  Atk.  185. 
Dong.  305. 

(I)  Vide  Strange,  165.  delivery  to 
the  Qse  of  a  creditor,  good  with- 
out acceptance.  See  Uie  case  of 
Atkin  ▼.  Barwickf  Stra.  Rep.  165.-— 
A  delivery  to  one  for  the  use  of  an- 
other without  consideration,  may  be 
countermanded  at  any  time  before 
actual  possession  in  third  person— > 


contra^  if  npon  consideration  it  vests 
till  divested  by  refusal.  *  A  parol 
gift,  without  some  act  of  delivery, 
will  not  alter  the  proper^;  but 
delivery  of  the  key  of  a  lodging- 
room  to  a  landlady,  coupled  with  a 
parol  gift  of  goods  therein,  was  held 
sufficient,  because  the  law  will  con- 
sider the  true  owner  in  poaaessioo. 
Strange,  955  (r). 


eient  delivery. 


(Q)  With  deference  to  the  learned  author,  it  is  apprehended,  that  no 
estate  or  interest  can  vest  in  a  person  a^piinst  his  will,  and  therefore  that  no 
one  can  become  a  grantee  or  assignee  without  his  agreement.  Acquiescence 
implies  assent,  till  the  contrary  be  shewn ;  but  a  person  cannot  be  well  said 
to  acquiesce  in  a  right  of  which  he  is  not  conusant.  This  subject  was  can- 
vassed by  Ventris,  Justice,  in  Thompaon  v.  Leach^  %  Vent.  203,  to  which 
the  learned  reader  is  referred ;  as  also  to  Boitfant  v.  Grenfieldf  Cro.  EUa.  80. 
HmMns  v.  Kemp,  3  East.  410.  Crew  v.  Dicker,  4  Ves.  100.  lUmduU  v. 
frrtn^on,  10  Ves.  427,  and  Vin.  Abr.  tit.  Disclaimer. 

(R)  To  prove  an  act  of  delivery,  the  defendant  shewed  that  the  intestate, 
when  he  went  out  of  town,  used  to  leave  the  key  of  his  rooms  with  the  de- 
fendant, and  that  was  insisted  to  be  such  a  mixed  possession,  that  ihe 
law  would  adjudge  the  possession  to  be  in  him  who  had  the  right.  The  Chief 
Justice  ruled  it  so ;  and  the  jury  found  for  the  defendant  Smith  v.  Smith, 
Stra.  955. 
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undiar  the  orders  of  the  court ;  it  should  seem  that  such  as«        [  43  ] 
flgnment  would  be  g6od  against  art  execution  subsequently  exe- 
cuted upon  them.  . 

So  if  an  assignment  were  made  under  the  apprehension  of  A$ngnment 
legal  duressy  that  circumstance^  it  is  presumed,  would  remove  *'«'*»' <'«'"'^*- 
the  implication  of  fraud  from  possession  retained  ;  as  if  a  man^ 
coafined  in  a  spunging-house  for  debt,  were  to  assign  a  part 
of  bis  goods  to  a  creditor  as  a  security  for  the  debt  in  order  to 
procure  his  discharge.  In  such  case,  the  goods  being  left  in  the 
possession  of  the  debtor  for  a  reasonable  time  after  the  assign* 
meaty  and  until  proper  means  could  be  taken  to  remove  them^ 
would  not  make  the  assignment  fraudulent. 

Another  ground,  upon  which  cases  have  been  considered  as  No  fraud  where 
act  within  the  purview  of  this  statute,  is,  that  by  the  specific  ^JJ^iSTrea/ 
words  of  the  contract^  possession  was  not  meant  to  follow  im-  ^^  ^things. 
mediately  thereupon ;    for  the  circumstance  which  stains  the 
tnmsaction  with  frauds  b  the  false  appearance  held  out,  when 
one  thing  is  done,  and  an  appearance  permitted  which  imports 
the  contrary ;  an  absolute  unqualified  transfer  of  the  right  to  the 
vendee,  but  the  possession  and  use.retained  by  the  vendor  with 
BO  other  object  but  to  defraud.     But  there "  can  be  no  fraud        [  44  3 
where  the -appearances  agree  with  the  real  state  of  things. 

And  what  was  the  intrinsic  nature  of  the  contract,  as  to  the  Porol  evidence 
fetaioing  or  parting  with  the  possession,  may  be  made  out. from  prove  tku. 
Ae  deeds  where  the  transaction  is  in  writing,  and  where  the 
inDsaction  is  in  pais,  by  such  parol  evidence  as  can  be  adduced 
for  die  purpose  of  proving  itk 

The  stroi^est  case  of  the  former  description  is  that  of  Buck-  Poeseeeion  &y 
w?v.  JJoys^on(ti).    There  B.  supercargo  of  a  ship  which  was  trusfe^toM 
to  go  a  voyage  to  the  East  Indies,  having  shipped  on  board  f'^  nwHgMgee^ 
foods  and  commodities,  borrowed  money  on  bottomry  of  A.  i^f  fraud, 
ud  at  the  same  time  made  a  bill  pf  sale  of  the  goods  and  com- 
QoditieB,  and  of  the  produce  and  advantage  thereof  to  A.  in 
nature  of  a  mortgage,  as  a  security  for  the  money  lent.     The 
^p  went  her  voys^e,  and  these  goods  were  sold,  and  others 
hooght  with  the  money  arising  by  the  sale,  and  those  again  in- 
vested in  other  goods,  and  so  there  had  been  several  barters  and 
achauges  of  several  sorts  of  goods.    The  ship  returned,  and 
B.  died  at  sea  or  in  his  return  home ;  and  it  became  a  question        [  45  ] 
I    between  a  judgment  creditor  of  B.  who  got  possession  of  these 
k  goods,  and  A.  which  of  them  should  have  the  property.    And 

(«)  Pre.  Chane.  995. 

C 
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one  ground  urged  on  the  part  of  the  judgment  creditor  was,  tfcsrf 
B/s  keeping  possession  of  the  goods  after  the  sale,  made  it 
fraudulent  and  void  as  to  creditors.  Sed  per  Cowper,  Chan* 
cellor,  the  trust  of  these  goads  appeared  upon  the  very  face  of 
the  bill  of  sale.  Though  they' were  sold  to  A.  yet  he  trusted  B. 
to  negociate  and  sell  them  for  A.'s  advantage;  then  fi.'s  keep- 
ing possession  of  them  was  not  to  give  a  false  credit  to  him, 
but  for  a  particular  purpose  agreed  upon  at  the  time  of 
sale  (s). 
Bona  fide  pw-       Upon   the  same  principle,  where    household    furniture  (tr) 

iffilL^^iUf   ^^^^^  ^^^  ^^^^  settled  (on  the  marriage  of  the  owner  with  a 
tnut,  ward  of  the  Court  of  Chancery,  and  which  settlement  was  ap^ 

proved  by  a  Master)  to  the  use  of  the  owner  for  life,  remainder 
to  his  lady  for  life,  remainder  to  the  first  and  other  sons  of  the 
marriage  in  strict  settlement  had  been  taken  in  execution  by  a 
judgment  creditor  for  the  debt  of  the  first  tenant  for  life ;  it  wa» 
insisted,  in  support  of  the  validity  of  the  execution,  that  the 
[  46  ]  settlement  itself  was  a  fraud,  and  the  possession  by  the  owner 
the  strongest  evidence  possible  of  an  intention  to  deceive  credi- 
tors. But  Lord  Mansfield,  in  giving  judgment,  at  the  same 
time  that  he  admitted  that  the  statute  of  the  13th  Elizabeth 
could  not  be  too  liberally  construed,  or  be  too  nuich  extended  ia 
suppression  of  fraud,  observed,  that  such  con9truction  was  not 
to  be  made  in  support  of  creditors,  as  would  make  third  per- 
sons suiferers.  Therefore  the  statute  did  not  militate  ^pdnst 
any  transaction  bond  ^fide,  and  where  there  was  no  inutgmaiion 
of  fraud  ;  and  so  was  the  common  law.  The  question  there- 
fore in  every  case  was,  whether  the  act  done  was  a  bort&Jlde 

,  (v)  Caiio^an  V.  £e»Me,  Cowp.  43S. 


Vendor  suffered  (S)  I^^it  where  a  party  took  possession  nnder  a  bill  of  sale,  yet  suffered 
to  seU  property y  the  vendor  to  seU  the  property  in  the  usual  way  of  his  trade,  this  was  cousi- 
a  fruMd.  dered  as  f^iving  liim  a  false  degree  of  credit,  and  the  possession  was  adjudged 

coloi^rable,  and  the  biil  of  sale  void.    Paget  v.  Perehardj  1  £sp.  Rep.  <05. 
Pouetsion  ^^^  ^^  ^  similar  case,  where  the  vendor  remained  in  possession  without  scU- 

taken  by  vendee,  ><>S>  the  same  judgment  was  given^  notwithstanding  a  servant  of  the  vendee 
nuut  not  be  ^^  ^"  possession  also.  fVordoU  v.  SmUh^  i  Campb.  333*  la  that  cMe, 
jotaf,  but  ex*  ^i*^  EUenborough  said^ "  There  must  be  a  bonA  fide  exdusive  and  substan- 
cW»ne,  ^^  change  of  possession  nnder  an  assignment,  or  it  is  fraudulent  as  agaimt 

creditors*    A  concnrrent  possession  with  the  assignor  is  colourable.    Thera 

must  be  an  exclusive  possession  nnder  the  assjgnnient.'^  See  also  Benton  ▼• 
Ai^gKmenk  ThomhiU^  i  Marsh.  429.  It  is,  however,  observable,,  that  in  all  cases,  a» 
good  agaiHMt  assignment  of  chattels,  or  personal  interests,  wilL  be  valid  as  annast  the 
mortgagor  and  mortgagor  himself,  and  all  claiming  under  him.  Hawes  v.JLeader/Cro.  Jac. 
creditor  prity  S70.  Stiep.  Touch.  66.  And  also  against  a  creditor,  with  whose  privity  the 
to  it,  conditional  assignment  may  be  made,  although  unaccompanied  with  posses*  - 

sion.  Steel  v.  Broum,  1  Taunt.  381.  But  not  agauist  other  creditors.  Dntton  v. 

Morrisson^  i7  Ves.  197.;  and  i/i«ni  v.  Jlft0,  13  lb.  122.      See   also  p.  50r 

postea,  n.  (y).    8  East.  497.    5  T.  K.  238. 
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tndsaction,  or  whether  it  was  a  trick  and  contrivance  to  defeat 
creditors.  An  argument  had  been  drawn  from  the  possession, 
as  a  strong  circumstance  of  fraud;  but  it  did  not  hold  in  this 
case,  for  it  was  a  part  of  the  trusty  that  the  goods  should  con-^ 
tinue  in  the  house. 

Again,  where  A.  by  indenture,  bargained  an$J  sold  a  ship  at  Delivery  qf  biU 
sea,  and  assigned  the  grand  bUl  of  sale  tbereof  to  B.  for  se-  2*SSw?' 
curing  the  sum  of  2000/.  already  advanced  byB.  to  A.  and  for  lent  to  delivery 
tecuriug  snch  farther  sums  as  B.  should  advance (x),  subject  8e{f.  See^aniea, 
to  a  proviso f  on  condition  therein  contained  for  redemption  on  f?»  "*^  pot^ca, 
ptiyment  by  A.  on  demand  by  B.  of  the  money  then  advanced, 
or  which  should  thereafter  be  advanced,  together  with  lawful        [  ^7  J 
interest.     This  indenture  also  contained  a  covenant,  tliat  A. 
should,  immediately  after  the  execution  of  it,^  cause  the  ship  to 
be  insured,  and  pay  the  premium,  &c.(y).     And  it  was  also 
thereby  agreed,  that,  until  default  in  payment  should  be  made, 
it  should  be  lawful  for  A.  to  hold  tlie  ship,  and  take  the  pro6ts 
for  bis  own  use  and  benefit.     Tt  appeared  also,  that  the  grand 
bSIof  sale  was  delivered  to  B.  on  the  execution  of  the  deed. 
Insurance  was  afterwards  made  by  A.  on  the  ship,  and  a  memo- 
raodotn  made  on  the  back  of  the  policy,  and  signed  by  all  the 
under-writers,  that  the  ship,  having  been  sold  to  B.  the  insurers 
of  the  policy  did  thereby  consent  and  agree,  that  he  should  be 
entitled  to  die  insurance,  the  ship  having  become  his  property. 
A.  having  become  a  bankrupt,  a  question    arose  between  his 
assignees  and  B.  which  of  them  should  be  entitled  to  this  pro- 
perty.   And,  on  the  behalf  of  the  assignees,  it  was  contended, 
that  this  was  a  fraudulent  conveyance,  within  the  statute  of  the 
Idth  Elizabeth  ;  and  one  ground  urged  to  support  that  propo-        [  48  3 
sidon  was,  that  the  conveyance  was  made  for  the  purpose  of 
securing  not  only  the  money  which  was  then  advanced,  but  also 
all  subsequent  sums  which  might  be  advanced ;  and  that  it  was 
in  the  power  of  the  mortgagee,  under  this  security,  to  continue 
the  possession,  and  his  dealing  with  the,  mortgagor  down  to  the 
time  of  the  bankruptcy.^  This  therefore-  had  a  necessary  ten^ 
deqry  to  give  a  credit,  and  to  defraud  creditors  who  relied  on 
die  flourishii^  appearance  of  the  trader ;  and  an  attempt  was  , 

made  to  take  this  case  out  of  the  general  principle,  respecting 
the  delivery  of  things  ix  sea ;  upon  the  ground,  that  the  delivery 

(x)  AiloMMim  ▼.  Malmg «i  aZ.  2  T.  R.      was  passed.    See  Mou  v.  Chamockf 
46S.--{The  mortgage  deed  in  this      2  East  402.— £d.] 


was  executed  before  the  stat.         (y)  As  to  this,    vide  Ban^ford  ▼« 
16  Geo.  $4  jc.  60.  antea,  p.  25.  n.  (c),      Bonm,  2  T.  R.  594,  595. 
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[49] 


PoMBemion  afifr 
auignwunt  fvt 
creditorSf 
tKougkbf  agree' 
ment,  void. 


[50] 

PoMMUWH  fUUti 

accompamf  and 
foUow  the  deedf 
bvi  no  pretunm- 
tifin  qf fraud  by 
reientum  ofpos- 
eeesian  if  deed 
8anetiimU{x), 


of  the  bill  of  s^le  would  only  be  considered  as  a  symbolical- 
delivery  of  the  ship,  Ml  here  it  was  so  intended;  but  that,  in 
this  case,  it  could  not  amount  to  a  delivery  of  the  ship  itself, 
because  such  an  implication  was  expressly  rebutted  by  the  tenns 
of  the  contract,  the  plaintiff  not  being  entitled  to  the  posses^ 
sion,  till  after  the  mortgagor  bad  refused  to  pay  the  mortgage 
money :  but  it  was  held,  that  a  delivery  .of  the  grand  bill  of 
sale  was  a  sufficient  transfer  of  the  proper^  to  B. 

It  is  observable  upon  thb  case,  that  the  question  arose  be- 
tween the  conditional  vendee  and  the  assignees  of  the  veudor 
under  a  statute  of  bankruptcy,  who,  as  we  shall  see  hereafter, 
are  bound  by  the  same  equity  as  affects  the  bankrupt  bim* 
self  (T) ;  but  I  apprehend  the  case  would  have  been  the  same, 
bad  the  dispute  arisen  between  such  vendee  and  a  judgment 
creditor,  or  any  other  claimant. 

And  this  point  was  ultimately  settled  in  the  case  of  Bamford 
V.  Baron  (z).  There  goods  were  assigned  by  the  owner  to  two 
persons  for  the  benefit  of  such  of  his  creditors  as  would  sign 
a  deed  of  compromise  by  a  certain  time ;  notice  whereof  had 
been  published  in  the  county  papers.  And  it  was  agreed,  that 
the  owner  should  continue  in  possession  for  a  given  time,  he 
accounting  for  the  profits  in  the  mean  time  to  the  trustees. 
He  accordingly  continued  in  the  visible  possession  of  tbe 
goods  after  the  assignment ;  and  the  same  were  taken  in  exe- 
cution at  the  suit  of  a  creditor :  and  the  question  was,  whether 
this  conveyance  was  fraudulent,  under  tlie  circumstances,  by 
virtue  of  the  statute  of  the  13th  Eliz.  c.  5.  and  consequently 
void. 

And  the  opinion  of  all  the  judges  was  taken  (a),  and  they 
were  unanimously  of  opinion,  that  it  was ;  and  they  laid  down 
the  following  as  a  general  principle,  viz.  that  unless  possession 
accompanied  and  followed  the  deed,  it  was  fraudulent  and  voidl 
That  if  there  were  nothing  but  the  absolute  conveyance  without 

(z)  S  T.  R.  694,  note  ;  et  vide  Ex         (a)  Ibid. 
parte  Qmmcy{v)f  1  Atk.  477. 


Agreement  that 
mortgager  may 
hold  the  bi'eW" 
houses^  goad, 
j4»  to  reiention 
i»f  poa»esnon 
^ureuant  to  the 
teed. 


(T)  As  to  this  see  Mitford  v.  Mitford^  9  Ves.  100.  409.  RMnaom  v. 
JIPDonnellj  9  Barn.  &  Aid.  134. 

(U)  Id  this  case  Lord  Hardwicke  said,  the  difBcnlty  with  him  wai  the 
possession  of  the  mortgagor ;  bnt  that  was  cleared  up,  it  t»eing  the  express 
agreement  of  tlie  parties,  that  the  mortgagor  shoald  not  be  prevented  irom 
coming  on  the  brew-house,  &c, 

(X)  In  confirmation  of  this  doctrine,  it  was  clearly  and  distinctly  laid 
down,  as  a  j^eneral  role,  in  Edwarde  v.  Uarben,  5  T.  K.  587.  that  in  tKe 
tr^msfer  of  chattels,  possession  must  accompany  and  follow  the  deed;  and 
consequently  that  where  the  assignment  or  bill  of  sale  is  absolute,  the  pos- 
session must  be  delivered  immediately ;  bnt  where  it  is  conditional^  it  will 


. 
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Ike  possession^  that,  in  point  of  law,  was  fraudulent ;  not  only 
evidence  of  fraud,  but  such  a  circumstance  as  per  se  made  the 

not  be  rendered  void  by  the  vendor't  coatinniog  in  possejssion  tUl  the  condi- 
tioo  be  performed.  So  long  ago  as  the  caae  of  Stone  y,  Grubbam,  t  Bqht. 
S18.  the  conrt  held,  that  an  abaohite  conveyance  or  gift  of  a  lease  for  years, 
uoattended  with  possession,  was  fraudnleut ;  bnt  that  if  the  deed  or  con- 
veyanre  be  conditional,  there  the  vendor's  continuing  in  possession  will  not 
iToid  it,  because  by  the  terms  of  the  conveyance  the  vendee  is  not  to  have 
the  possession  until  he  has  performed  the  condition.  And  in  Kidd  v.  Katr- 
Vamn^  %  Bos.  6t  P.  59.  Lord  Eldon,  C.  J.  dtes  and  sanctions  the  following 
paaage  from  Bull.  N.  P.  258.  **  The  donor's  continuing  in  possession  is  not 
m  all  cases  a  mark  of  fraud,  as  where  a  donee  lends  his  donor  money  to  buy 
goods  and  at  the  same  time  takes  a  bin  of  sale  of  them  for  securing  the'  mo- 


The  general  applicability  of  this  doctrine,  however,  has  been  doubted,    Modei'n  rule. 
and  those  doubts  have  been  judicially  noticed  in  the  late  case  of  Sleward  v. 
Lnik,  ubi  infra,  and  the  rule  as  to  mortgages  seems  now  to  have  taken  a 
different  turn,  and  to  depend  mainly  on  the  particular  circumstances  of 
each  case  and  the  ingredients  of  fraud  which  it  is  found  to  contain.  j 

The  latest  ca«e  on  this  subject,  is  that  of  Steward  v.  Ldtmbe^  1  Brod.  &  Bing.    Ponemm  ^ 
506.    In  that  case  W.  B.  mortgaged  certain  lands  to  C.  D.  by  a  deed,  which   ckatteU  by 
coohuned  the  usual  mortgage  proviso  and  mortgage  covenants.    On  some   mortgagor  afier 
part  of  the  lands  stood  a  windmill,  constructed  in  the  usual  manner,  being   mortgage  no 
aa  oclogonal  wooden  edifice,  raised  on  a  casement  of  brick-work,  uid  an*   fraud,  if  from 
chored  into  the  ground  by  spores  and  land-ties,  part  of  the  spores  and  the    natwe  if  chat- 
yMit  of  the  land-ties  being  one  foot  under  the  suHiice  of  the  earth,  but   tel,  ponemon 
it  was  stated  that  the  windmill  was  removable  at  pleasure.  W.  B.  remained  in   cannot  comoeni' 
pMiession  of  the  premises  and  of  the  windmill  after  the  mortgage ;  and  the    tntly  be  had, 
pfoent  was  an  action  on  the  case  against  tlie  defendant,  as  sheriff  of  the 
ooantjN  for  pulling  down  and  taking  away  the  said  windmill  in  the  execa- 
tioo  of  z  fieri  facias  against  the  said  W.  B.    Two  questions  arose,  tlie  firsf, 
vbether  the  windmill  was  a  fixture  (which  it  was  found  not  to  be  by  the 
▼erdict  of  a  jury)?  and  the  second,  whether  the  windmill,  being  a  chattel, 
yMsed  to  the  mortgagee,  he  not  having  taken  actual  possession  thereof?  The 
■ill  was  mentioned  in  the  mortgage-deed  byname.    As  to  the  latter  ques- 
tioo,  Lord  Chief  Justice  Dallas  considered  it  a  case  in  which  an  actual  and 
sn^lc  possession  could  not  have  been  taken ;  for  whether  the  mill  was 
legiUy  a  fixture  or  not,  it  was  at  all  events  actually  fastened  to  tlie  land ; . 
aad  it  was  not  to  be  expecte<l  that  the  mort^gee  should  come  to  reside,  in 
tbe  mill.    The  question  did  not  arise  on  the  bankrupt  law,  nor  was  it  a  case 
in  which  tbe  appearances  of  the  mortgagee  tended  to  excite  a  false  degree  of 
credit.    In  conformity  with  the  usual  practice,  the  mortgagor  permitted  the 
■ort^ee  to  remain  in  possession.    In  the  case  of  Edwarde  v.  Harben,  the 
jpBou  were  such  as  passed  from  hand  to  hand,  and  might  therefore,  without 
neonvenience,  have  been  transferred  into  actual  possession.    In  the  case 
More  the  court,  the  chattel  was  of  a  very  different  description.    The  con- 
itmctive  pooeession  therefore  of  the  land  under  the  deed  was  a  sufficient  pos- 
MSiioBof  the  mill  standing  on  the  land,  and  the  more  so  as  it  vras  not  ao  ab- 
Mlnte  conveyance,  but  a  mere  pledge  to  be  kept  till  tbe  money  lent  upon  the 
*ecarity  of  it  was  paid,  and  the  only  possession  possible  ui  such  a  case  took 
pbce ;  Mr.  Justice  Park  also  observed,  that  it  was  not  necessary  to  ^'o  into 
Ibe  varioua  cases  of  fixtures  as  between  landlord  and  tenant,  heir  and  cxe- 
cator,  tiic  question  before  the  court  was  much  narrower.    Supposing  then 
^dwwrdt  ▼.  Harben  to  be  law  (though  doubts  had  arisen  as  to  the  extent  of 
^  doctrine  there  laid  down),  and  possession  to  be  necessary  to  confer  the 
propeHy  in  the  mill,  there  had  been  such  possession,  as  was  admitted  by  the   . 
Batnre  of  the  case,  which  was  very  difierent  from  Oie  case  of  goods  capable 
of  being  transferred  from  hand  to  hand ;  tlie  possession  of  these  by  a  sup- 
posed vendor  after  sale  might  be  a  bad^e  of  fraud  ;  but  would  it  not  be  ridi- 
cahmsif  the  moitgagee  should  be  required  to  come  from  another  part  of  the 
country  and  turn  miller,  in  order  to  take  possession  of  his  security  ?    This 
WIS  a  mortgage  of  land  bv  a  party,  who  was  in  the  actual  occupation  of  a 
Mill,  and,  if  hie  relinquished  his  occupation,  it  would  probably  defeat  all 
the  ends  of  his  mortgage.    Vo  false  credit  had  been  created  by  the  trans- 
action, and  therefore  the  verdict  ought  to  stand  for  tbe  mortgagee ;  and  ] 
.  the  judgment  of  the  court  was  giveu  accordingly.      See  p.  bn,  tu  (z),  and 
aext  note. 
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transaction  fraudulent;  but,  although  the  vendor  continued  in 
the  possession,  it  was  not  fraudulent,  if  the  want  of  immediate 
possession  were  consistent  with  the  deed.  As  in  the  cases  of 
Bucknal  v.  Royston,  Cadogan-  v.  Kennet,  and  HanUngton  v. 
G%llQ>){\). 

(6)  Supra,  44, 5. 


9igned  to  <rM- 
teesfor  wif^a 
separate  estate^ 
frodMci  it  aepa" 
rate  estate,  and 
possessumtherfi' 
i^  by  husband 
not  firaudulentf 
wife  being  eon- 
sidered  as  agent 
if  tr^se$. 


principle  de* 
dvcedfrom 
decided  cases. 


Other  cases 
Tf/efTcd  to. 


(Y)  The  cafte  of  Haselington  v.  GiUf  S  T.  R.  620.  has  not  been  previoiwly 
noticed.  It  was  to  the  following  effect:— Ann  Peach,  a  cowkeeper  and 
milkseUer,  b^ing  possessed  of  thirty«^two  cows  and  a  heifer,  assigned  the 
same  to  certain  trustees  previoos  to  her  marriage :  Upon  trust  to  permit  the 
said  Ann  Peach,  or  such  person  as  she  shoald  by  her  last  will  in  writine 
appoint,  and,  in  default  of  appointment,  the  administrators  of  the  said 
Ann  Peach  were  to  keep  and  enjoy,  and  at  her  or  their  will  to  sell  and  dis* 
pose  of  the  said  cows,  and  of  all  the  increase  and  produce  to  arise  and  be 
produced  from  the  same,  for  her  and  their  own  proper  use,  without  her  then 
intended  husband's  intermeddling  therewith,  and  without  the  same  or  any 
part  thereof  being  under  his  controul,  or  liable  to  his  debts  and  engage* 
ments.  The  indenture  of  assignment  also  contained  a  covenant  from  Mie 
intended  husband,  that  the  said  cows  and  the  increase,  benefit,  and  produce, 
arising  from  the  same,  should  at  all  times  thereafter  remain^and  be,  to  and 
for  the  several  uses,  trusts,  and  purposes,  as  before  expressed ;  and  that  he 
would  permit  Ann  Peach  to  carry  on  the  trade  and  business  of  a  cowkeeper 
and  milkseller  according  to  her  own  will  and  pleasure,  and  at  such  place 
and  places  as  she  should  from  time  to  time  think  proper  for  her  own  sole  use 
and  benefit.  The  marriage  was  solemnised  after  the  execution  of  the  settle- 
ment The  defendants,  as  sheriff  of  Middlesex,  levied  an  execution  at  the 
suit'of  Henry  M'Cleish,  agsunst  the  goods  of  the  husband,  and  seized  and 
(after  having  notice  of  the  settlement)  sold  eight  cows  and  one  heifer,  foar 
of  which  were  part  of  the  cattle  belonging  to  Ann  Peach  before  her  mar- 
riage, and  mentioned  in  the  deed  of  settlement,  and  the  rest  of  them  bongfat 
wiUi  the  money  produced  by  the  sale  of  milk  of  the  cows  mentioned  in  the 
settlement.    The  wife  was  then  living. 

The  coQrt  were  of  opinion,  that  the  possession  alone  of  the  wife  did  not 
make  the  transaction  fraudulent.  For  it  was  consistent  with  the  deed  of 
settlement,  and  that  gave  the  trustees  as  much  interest  in  the  produce  as  in 
the  original  property.  There  was  no  circumstance  to  shew  a  fraiid  as  to  the 
first  cows,  and  as  to  the  produce  it  was  the  same  as  if  the  wife  had  paid 
the  money  over  to  the  trustees,  and  they  had  bought  the  other  cows ;  foP 
she  acted  as  their  agent. 

Hence  the  principle  to  be  deduced  from  the  decided  cases  on  this  subject, 
is,  tbat  although  continuing  in  possession  must,  generally  speaking,  be  con- 
sidered as  a  badge  of  fraud,  yet  the  presumption  of  fraud  arising  from  that 
circumstance  may  be  repelled,  by  giving  a  reasonable  account  for  the  reten<f 
tion  of  the  possession  and  shewing  that  no  actual  fraud  or  sinister  motive, 
was  contemi>lated  or  imagined  by  the  parties  at  the  time  the  transaction 
took  place  4br  the  purpose  of  defeating  other  creditors,  or  third  persons  of 
their  jnst  claims.    See  the  last  note,  and  p.  33,  antea. 

iT'or  furtlier  on  the  subject  of  this  statute  of  the  13th  Elix,  see  Kidd  v, 
Rawlinson,  9  Bos.  &  Pul.  59.  Watkins  v.  Birch,  4  Taunt.  833.  Jeseph  v. 
Ingram,  1  J.  B.  Moore,  189. ;  as  to  debtor's  continuation  of  possession 
after  execution  against  him,  by  permission  of  creditor  suing  the  exeouion, 
and  purchasing  the  goods  at  the  sale  by  the  sheriff.  And  Leonard  v.  2faker^ 
1  Man.  &  Selw.  tl5l.  as  to  continuation  of  possession  by  debtor,  after  as- 
signment for  benefit  of  creditors,  by  permission  of  the  son  of  the  debtor, 
who  bought  tlie  goods  for  valuable  consideration,  at  a  sale  by  auction. 
And  Dewey  v.  Boynteny  6  East.  267.  Cross  v.  Giode,  2  Esp.  578.  and  Arsm" 
dell  V.  PhippSj  10  Ves.  145.  as  to  husband's  possession  of  his  wife's  separate 
estate,  in  addition  to  Haselington  v.  GiU,  ubi  snpra.  And  as  to  assignments 
for  the  benefit  of  creditors  under  the  first  section  of  the  act  of  13  Eliz.  c.  5. 
see  Eckhardt  v.  IVUsony  8T.  R.  140.  Pickstock  v.  Lyster,  S  Man.  &  Selw. 
371.  Rex  Y*  IVtitson^  3  Pri^e,  6,  See  also  fVoodhsm  v.  Bal4oek,  3  J.  B« 
Nopre,  11^ 


THING    MORTOAOED>   8CC.  39 

As  to  the  instances  in  which  the  nature  of  the  transaction  Parol  evidence 
has  been  permitted  to  be  made  out  by  parol  evidence,  they  are  ^J^^  ^saeaaUm 
more  rare,  but  stand  nevertheless  upon  authority  not  less  re-  h  nunigagor, 

■  1         r.11/--  Ti  '  t     '  1.-        consistent  with 

spectable.     i  ne  first  mstance  I  have  met  with  iS;  a  resolution  deed. 

in  the  case  of  Cole  v.  Davies{c)i  that  if  goods  belonging  to        i^^l 

A.  were  seized  upon  a  fori  facias,  and  sold  to  B.  bon&  Jide 

upon  valuable  considerattoD,  though  B«  permitted  A.  to  have 

the  goods  in  his  possession^  upea  condition  that  A.  should  pay 

lo  B.  the  money,  as  /  he  should  raise  it  by  sale  of  the  goods ; 

this  would  not  make  the  execution  fraudulent.    [And  in  such 

case  a  subsequent  act  of  bankruptcy  by  A.  would  not  defeat  the 

sale. — Ed.] 

And  where  a  tenant,  having  changed  his  trade  from  that  of 
a  victnailer  to  the  trade  of  an  innkeeper,  and,  having  occasion 
lor  moie  fumitore,  borrowed  money  of  his  landlord  to  buy 
goods  to  furnish  his  house ;  and,  for  security  of  the  money, 
.made  a  sale  of  the  goods  to  his  landlord,  but  kept  the  posses- 
sion of  them  :  it  was  held  by  Holt,  Chief  Justice  (</),  that,  aU 
Aougfa,  if  these  goods  had  been  assigned  to  any  other  creditor, 
the  keeping  the  possession  of  them  had  made  the  bill  of  sale 
fraudulent  as  to  the  other  creditors ;  yet,  since  such  was  the 
original  agreement,  and  that  honestly  and  really  made  for  secur- 
ing the  money  of  the  landlord,  which  he  had  lent  to  the  tenant 
for  this  purpose,  the  agreement  was  good  and  honest. 

If  personal  things  be  fixed  to  the  freehold,  they  will  be  con-  Possession  «^ 
sidered  in  law  as  part  of  it,  while  they  continue  in  that  state.       thefreekM,  no 

Thus,  where  a  brewer  having  borrowed  money,  as  a  security,  /'*<"<^* 
conveyed  and  assigned  his  dwelling-house  and  brew-house,  and   iftJ^gn^inn 
all  the  copper  aod  utensils  in  trade  belonging  thereto,  by  way  (frewery. 
of  mortgage,  subject  to  redemption,  and  afterwards  continued 
in  possession  (e),  it  was  held,  on  a  question   between  the  first 
mortgagee  and  the  subsequent  mortgagees  and  creditors,  as  to 
the  validity  of  the  first  mortgage,   which  was  disputed  upon  the 
ground  of  its  being  fraudulent,   by  reason  of  the  possession 
being  retained  by  the  mortgagor;  that  the  first  mortgagee  had  a 
lien  upon  the  utensils  fixed,  no  person  having  a  title  to  remove 
them  until  the  mortgage  was  satisfied.    And  it  was  compared 
to  trees  on  lands  leased,  which  neither  the  lessor  nor  any  other 
person  can  cut  down  during  the  term  leased ;  because  they  are 
considered  as  part  of  the  lease  not  excepted  tliereout.    And  if 
it  were  otherwise,  great  inconvenience  would  follow ;  as  the 

(c)  1  Ld.  Raym.  724.  (e)  Ryall  v.  RolU,    1  Atk.    165. 

i^)  Meggoti  V.  UiUs,  1  Ld.  Raym.      1  Ves.  3  IS.   £t  vide  Ex  puitc  Quincy,  . 

W6.  1  Atk.  477.  ^ 
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lessor  of  a  brew-bouse,  or  of  any  manufactory,  with  bis  own 
fixtures,  would  be  liable  to  be^  stripped  of  them,  to  satisfy  the 
debts  of  the  lessee  (z). 

We  come  now  to  the  consideration  of  the  statute  of  the 

21  St  James  the  First  (/). 

[  53  ]  That  statute,  section  eleven,  the  preamble  of  which  section 

31  Jac.  1.C.19.  J3  jyy  mistake  connected  with  the  latter  part  of  section  ten,  and 

*     '    '  is  in  these  words  (a)  :  **  For  that  it  often,  falls  out  that  many 

^'  persons,  before  they  become  bankrupts,  do  convey  their  goods 

'^  to  other  men  upon  good  consideration,  yet  still  do  keep  ike 

''  same,  and  are  reputed  the  owners  thereof  (b),  and  dispose {c) 

^*  of  the  same  as  their  oam(g);  it  is  enacted,  that,  if  at  anj 

*^  time  thereafter,  any  person  or  persons  shall  become  bank- 

*'  rupt,  and  at  such  time  as  they  shall  so  become  bankrupt^ 

''  shall,  by  consent  and  permission  of  the  true  owner  and  pro- 

"  prietary,  have  in  their  possession,  order,  and  disposition,  Bny 

^^  goods  or  chattels  (d),  whereof  they  shall  be  reputed  owners^ 

(/)  21  Jac.  1.  c.  19.  [8. 10,  11.  («•)  Vide  HVrf  v.  Skip,  1  Ves.  t40. 

— fd.]  844.    Several  cases  out  of  this  stat. 


Of  what  kind  (2)  In  the  case  of  Reid  v.  Blades,  5  Tannt  f  12,  it  was  held,  that  a  convey. 
i)f  chattelt  ance  of  chattels,  unaccompanied  with  possession,  was  void,  although  the  as- 

mortgagor-  may  signment  was  in  the  same  instrument  which  contained  a  valid  mortgage  of 
retain  poaies-  leasehold  buildings,  in  which  the  chattels  were  sitoated.  The  chatteb  con* 
•ton  wUhout  its  tilted  of  the  scenes,  decorations,  and  dresses,  of  the  Italian  Opfcra  Honse, 
heJAg  a  frauds      and  circumstances  of  fraud  were  apparent.     The  late  case  of  iS/CTrorcl  v. 

LamBe,  supra,  p.  50,  n.(x).  is  in  point.  The  rule  to  be  deduced  from  that 
case  is,  that  if  the  mortgagor  retain  the  possesion  of  chfittels  which  are 
transfernible  from  hand  to  band,  it  will  be  a  fraud  ^mA  facie ;  bnt  if  he 
^retain  the  possession  of  personal  chattete  which  savour  of  tlie  realty,  no 
presumption  of  fraud  will  arise  from  tl^at  pircunutance.  A  windmill, 
a  brewer's  still,  and  the  vat  of  a  soap-boiler,  arc  chattels  of  the  latter  de- 
scription. 

(A)  Lord  HardwicVe  was  of  opinion,  that  the  preamble  of  this  statute 
restrained  the  enacting  part  of  the  section  quoted  in  the  text ;  bnt  it  was 
decided  in  Mace  v.  Cadell,  Cowp.  252.  tliptt  it  did  not.  See  also  Co;r  v, 
Listard,  2  Park.  Insur.  645. 

(B)  Reputed  ownership,  and  its  consequent  false  credit,  are  the  miscbiefii 
to  which  this  section  of  tho  statute  is  chiefly  directed.  The  principal  ob- 
ject, therefore,  is  to  inquire,  whether  the  banknipt  be  reputed  owner  or 
not,  and  then  the  application  of  the  statute  will  be  clear  and  easy.  To  fa- 
cilitate this  inquiry,  it  has  been  decided,  that  parol  evidence  will  be  admitted 
to  prove  the  reputed  ownership,  when  supported  by  numerous  facts,  but  as 
it  should  seem  not  otherwise,     Oliver  v.  BartUtt,  l  Brod.  ^k'  Bing.  209. 

(C)  I'his  word  includes  dispositions  as  well  absolutely  as  b^  way  of 
mortgaee.    Byall  v.  KoUe,  nbi  infra,  p.  54,  postea* 

Goods  apd chat*       (^)  >\s  to  the  extent  of  these  words  "  goods  and  chattels,**  it  |ias  beep 
feU  include  holden,  that  stills  which  are  fixed  to  the  freehold  will  not  pass  to  tlic  aasig- 

niweabU9y  but     nee^y  under  the  words  *'  goods  and  chattels,"  in  the  statute,  bnt  that  the  vats, 
pot  fixtures,         ^c.  which  are  not  so  fixed,  will  pass  to  the  assignees,  as  being  left  by  the 

true  owner  in  the  possession,  order,  and  disposition  (as  it  appears  to  the 

eye  of  the  world)  of  the  bankrupts  as  reputed  owners.     Ham  v.  Bakex, 

9  East.  215.  et  vide  Steward  v.  Lombe^  supra,  note  (z).    Salk.  568. 

Deltts  but  not  Debts  are  within   the  meaning  of  this  section  of  the  act,  IVilliami  ^ 

morigugiSp  parte,  11  Ves.'T.    Richardson  Exparte^  14  Ves.  186.    But  mortgages  of  rea| 

^^  5  6..*  eatute,  whether  original  or  by  assi^pjueDt^  and  though  secured  Dy  bonj;!  p^ 
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^  and  take  upon  them  the  sale^  alteration,  and  disposition,  as 
^  owners ;  that,  in  every  such  case,  the  said  commissioners,  or 
**  the  greater  part  of  them,  shall  have  power  to  sell  and  dis- 
''  pose  of  the  same,  to  and  for  the  benefit  of  the  creditors, 
**  which  shall  seek  relief  by  the  said  commission,  as  fully  as 
"  any  other  estate  of  the  bankrupt/' 

Upon  this  clause  several  questions  have  arisen.  [  ^^  ] 

First,  whether  it  applies  to  conditional  conveyances. 

Secondly,  on  the  extent  of  this  clause,  as  to.  the  nature  of 
tfae  diings  therein  comprised. 

With  regard  to  the  first  question,  it  has  been  decided  (A),  Siai.qffiJac, 
that  this  statute  comprehends  mortgages,  or  conditional  dispo-  l^^^^ttnudl^ 
•itions  or  conveyances  of  goods  and  chattels,  and  that  upon  the  vef/mcm. 
followiDg  principles,  applicable  to  the  construction  of  this  sta- 
tute.   First,  the  aim  and  intent  of  the  legislature  was,  that  an  dmtiruHUm^^ 
equal  distribution  of  the  effects  of  the  bankrupt  among  his  '^-^^^ 
creditors  should  be  obtained  as  far  as  possible.     Secondly,  that 
to  attain  that  end,  the  acts  of  parliament  should  be  construed 
beneficially  for  the  general  creditors  under  the  commission ; 
therefore  it  is,  in  an  unusual  manner  different  from  most  acts 

I 

of  parliament,  enacted,  that  all  these  statutes  and  laws  shall 
he  iargely  and  beneficially  construed  for  the  creditors  in  general, 

(A)  Vide  RyaU  v.  Koir2e#,  1  Vet.  348. 37S.    Sapra,  5S. 


jeorenant,  are  not.  jQnt$  v.  Gibbons,  9  Ves.  407.  In  order,  therefore,  com- 
pletd^  to  divest  the  bankrupt  of  deots,  he  must  have  done  every  thipg  that 
■  foaivalent  to  a  delivery  or  chattels  persona),  that  is,  of  moveable  goods ; 
^  the  judges  say,  that  which  is  equivalent  to  moveables  is,  in  the  case 
of  debts,  an  assignment  and  delivery  of  the  security,  if  any,  with  notice  to 
the  debtor  of  the  assignment. 

Ckotes  in  action  are  also  goods  find  chattels  within  the  meaning  of  the   Chou$  in  «e- 
ict    TtuuU  V.  RMe^  1  Ves.  348.     1  Atk.  165.    S.  C.  1  Wils.  260.    S.  C.    Hon.    Biikof 
F»tea,  56.    And  so  are  bills  oif  exchange.    Homblower  ▼.  Proud,  9  Bam.  Sc  exchange, 
AM.  327. 

The  privUege  of  shipping  goods  from  the  East  Indies  to  England,  en-   Right  iffirad- 
joyed  by  an  ofllcer  or  the  ]&ist  India  Company's  service,  has  been  held  ingbyanogUer 
to  be  soods  and  chattels  within  the  meaning  of  the  act ;    and  therefore   of  the  £•  1*  C» 
lihere  he  assigned  this  privilege,  and  still  continued  to  use  it,  it  was  held 
a  fraudulent  popsessioQ  vithii)  the  ^ct.      Gar4on  y,  East  /fldia  Companfj 
7  T.  R.  228. 

So,  if  the  printer  and  publisher  of  a  newspaper  assign  his  interest  therein    Goodwill  tf 
to  a  creditor,  as  a«ecnrity,  but  continue  to  print  and  publish  as  before,  and  newip<iper  fr9» 
no  aflSdavit  of  the  change  of  interest  be  delivered  to  the  commissioners  of  prietor. 
stamps,  and  the  printer  become  bankrupt,  the  right  to  the  paper  will  pass 
to  his  assignee  under  the  assignment  of  the  commissioners.    Longman  v. 
Tripp,  it  New  Rep.  ^7.    And  the  advantage  of  a  new's-walk  was  said,  by  Sir  Benefit  of 
^ames  Mansfield,  in  the  same  case,  to  be  assets  on  a  plea  of  plene  admiat*  neufe^'olkf 
ttrutitf  and  therefore  it  should  seem  that  this  species  of  interest  would  be 
affected  by  th«  aet.    It  is  not  a  tangible  property,  but  it  would  be  a  very 
narrow  construction  to  confine  the  operation  of  tne  statute  to  corporeal  ar- 
ticles.   But  the  future  labour  of  the  bankrupt  cannot  be  assigned  by  tlie   ^|  not  future 
.conurossioners  to  the  assignees.    Where,  however,  there  is  any  sort  of  in-   labour. 
terest,  it  appears  that  it  nay  be  transferred. 
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[  55  ]  under  the  commission.  Thirdly^  it  appears  the  general  view 
and  intent  of  the  provisioa  now  under  oonsideratioD,  was  to 
prevent  traders  from  gaining  a  delusive  credit^'  by  a  false  ap- 
pearance of  substance,  to  mislead  those  who  would  deal  wiih 
them.  Fourthly,  the  legislature  judged  th^y  mi|^t  do  this,  by 
subjecting  all  the  goods  of  the  bankrupt,  though  conveyed  to 
others,  to  the  general  creditors  under  the  commission ;  because, 
where  the  vendee  or  assignee  leaves  such  goods  in  possession 
of  the  bankrupt,  as  owner,  he  confides  as  much  in  the  general 
credit  of  the  bankrupt  as  that  creditor,  who  has  only  taken  his 
bond  or  note ;  it  is  in  such  case  put  in  the  power  of  the  bank- 
rupt to  sell  the  goods  the  next  day  ;  and  the  former  assignee 
could  only  have  a  personal  remedy  against  the  bankrupt.  All 
these  grounds  hold  in  case  of  a  mortgage,  as  well  as  that  of  an 
absolute  sale ;  and  a  contrary  construction  woidd  overturn  this 
part  of  the  statute,  and  restrain  it  to  absolute  sales ;  tradecs 
then,  instead  of  absolute  sales,  would  make  such  mortgages, 
and  there  would  be  grealar  opportunity,  for  traders  might  mort- 
gage  over  and  over  again  (b). 

The  principal  thing  which  caused  a  doubt,  as  to  the  applica- 
bility of  this  statute  to  the  cases  of  conditional  sales,  arose 
from  the  words  in  the  clause,  **  by  consent  of  the  true  owner 
or  proprietor ;"  but  it  has  been  held,  that  they  are  put  in  oppo- 
sition to  a  false  or  seeming  ownership,  and  that,  therefore,  a 
mor^agee,  who,  we  have  seen,  is  in  truth  the  owner  of  the 
property  at  law,  though  subject  to  redemption,  may  be  said  to 
be  the  true  owner  and  proprietor  (f). 

Secondly,  as  to  the  extent  of  this  clause,  in  respect  of  the 
nature  of  the  things  therein  comprised  (g). 

In  this  view  of  the  statute  some  doubt  was  entertained,  whe- 
ther chose9  in  action  were  included  under  the  words  ''  goods 
and  chattels/' 

This  doubt  was  grounded  on  the  legal  notion  in  respect  of 
things  in  action,  that  they  were  not  grantable  as  things  in  pos- 
session ;  but  this  reasoning  is  now  exploded,  and  a  bond  debt 
is  now  clearly  held  to  be  a  chattel,  although  some  doubt  was 
formerly  made  as  to  this,  for,  that  in  a  grant  of  aU  goods  and 
chattels,  a  bond  debt  would  not  pass ;  but  the  cause  of  that 
[  57  j        was,  not  because  a  bond  was  not  in  its  nature  a  chattel,  but 


Mortgagee  is 
true  owner  for 
j^urposes  <if  act, 

156} 


Choeeeinae' 

Hen  are  ckat' 
teUy  and  will 
paeebytkai 
ienu 


(R)  And  fifthly,  it  is  worU»y  of  remark,  that  the  provisions  of  this  sta- 
tute, with  respect  to  legal  interests,  most  be  followed  as  to  equitable  ones. 
Ryall  V.  Rolle,  iibi  sopra. 

(F)  Per  Lord  Chief  Baron  Parker,  1  Yes.  365  j  and  sec  postea,  $4?. 

(G)  Sec  autea,  p.  53,  n.  (d). 
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because  the  question  arose  on  a  grant  or  asngntnent,  or  bargain 
aod  sale^  these  not  being  such  goods  and  chattels  as  would 
pass  by  such  as^gnment  or  conveyance :  but  this  reasoning  does 
not  extend  to  an  act  of  parliament^  which  may  pass  any  thing ; 
and,  accordingly,  it  is  held  that,  in  an  act  of  parliament,  goods 
and  chattels  take  in  things  in  action.  And,  if  goods  and  chat- 
tels comprehend  things  in  action  on  the  construction  of  any^ 
act  of  parliament,  it  ought  in  this ;  for  otherwise  the  owner 
mi^t  assign  witliout  notice  to  others,  and  so  have  the  order 
and  disposition  within  the  meaning  of  the  clause  now  in  dis- 
cussion, and  yet  escape  out  of  the  purview  of  it.  And  such 
coostruction  is  not  only  enforced  by  the  first  clause  of  this  sta« 
tute,  which  directs;  that  the  most  beneficial  construction  for 
creditors  under  the  commission  should  be  made;  but  strongly 
wairaoted  by  the  clause  immediately  preceding,  relating  to 
bankrupts,  who  by  fraud  make  themselves  accountants  to  the 
king^  to  defeat  their  private  creditors,  in  which  goods,  dmttels^ 
debts,  and  other  estate  of  the  bankrupt,  are  expressly  men- 
tiooed;  and.  which  plainly  shews,  that  the  words,  goods  and 
chattels,  as  used  in  this  act,  take  in  ail  kinds  of  property  of  the  [  58  ] 
bankrupt,  whether  in  possession  or  action  only(H). 


(fS)  Tiie  extent  and  applicatioD  of  the  claase  of  the  statote  commented 
•B  m  the  text  has  since  received  a  considerable  portion  of  attention,  and 
May  cases  have  been  decided  on  it.  It  being  principally  a  question  of  fact 
ntfaer  tlum  of  law,  {IValker  v.  BumeU,  Dong.  St 9.)  it  is  almost  impossi- 
ble to  deduce  any  general  principles  from  the  adjudged  cases.  This  consi- 
deration renders  it  necessary  to  go  into  tbeni  somewhat  in  detail.  They 
difide  theooMlves  into  two  classes,  1.  Thote  to  which  the  statute  has  been 
hdd  to  apply,  and  2.  Those  which  have  been  excepted  ont  of  it. 

1.  In  the  case  of  JBryson  v.  H^yiw,  1  Bos.  4^  P.  83.    A,  B.  made  a  fidr.    Trader  eannoi 
opea,  and  notorious  sale  of  certain  fixtures,  consisting  of  a  dyer's  plant,  to   mortgage  ki$ 
1. 8.,  and  afterwards  I.  S.  privately  assimed  them  to  A.  B.,  and  A.  B.    ^ecte  and  keep 
granted  him  a  lease  at  a  reserved  rent    Lord  Mansfield  said,  '<  I  have  no   poeeesiion, 
doabt  that  this  is  a  new  experiment  to  defeat  the  bankrupt  laws.    The  law 
las  said,  that  a  trader  cannot  mortgage  his  effects,  and  at  the  same  time  keep 
pooession.     WlAt  is  the  case  here?  He seils  and  keepspossession,  and  pays 
uterest  for  the  money.    If  this  contrivance  were  suffered,  it  would  open 
a  door  to  avoid  the  statutes,  and  therefore  it  ought  not  to  be  allowed  to 
prevail." 

If  the  fnmitnre  of  a  coffee-house  be  taken  in  execution  by  a  creditor,  and    Ceffee-kenue 
without  ever  being  removed,  |l>e  let  by  him  to  the  keeper  of  the  coffee-    keeper  retam- 
home,  who  becomes  bankrupt  while  in  possession  of  it,  the  assignees  may    tag'  poaeeeaiUm, 
seize  it  under  the  statute.    U^kam  v.  BiggSy  i  Bos.  it  P.  8f.  bad. 

Goods,  the  property  of  a  widow  and  children,  were  npon  her  second    HuAaandretaia^ 
narriage  assigned  to  trustees  in  trust  to  suffer  the  husband  to  enjoy  tliem,  on    %ng  possession 
Goaditioo  that  he  should  pay  to  the  trustees,  for  the  use  of  the  children,    qjf  goods  qf  his 
WU,  by  yeariy  instalments  of  lOOl,  each,  from  July,  1789.    The  husband    iri/c,  though 
cootimied  in  possession  of  the  goods  till  1793,  having  paid  only  2502.  of  the    assigned  to 
instalments,  wiien  he  became  bankrupt.    The  day  before  his  bankruptcy    trusteesy  bad. 
the  trustees  re-possessed  themselves  of  the  goods,  and  it  was  held,  that  diis 
possession  of  the  husband  was  fraudulent  as  against  creditors ;  for  the  trus- 
tees suffered  the  bankrupt  to  have  the  possession,  order,  and  disposition  of 
the  goods  down  to  the  time  of  bis  bankruptcy,  and  tlierefore  the  case  fell 
pridtiii  the  very  words  as  well  as  the  m^nin^ng  of  the  statute,  and  consc- 
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tUh  of  £2tj. 
0ndtlJae^  1. 


And  k  is  material  here  Co  observCi  that  there  is  a  striking 
distinction  between  the  plan  of  the  statute  of  the  13th  of  Eiiz. 


JProwjo/or 

goid$  cm  bank" 
mpievj  void. 
Admtmttrator 
heepinggoodB 

twehe  ycarfy  a 
€iue  wuhin  aim' 


d»  to  repnUd 
ownefMp  vUk' 
oMt  pouetoum 
tf  thi  goods. 


Stid,  does  not 
extend  to  foe- 
iora,  bankers, 
todgereyfuT' 
nUked  houseif 

4r«* 


Nortopo8$e$» 
sion  after 
koiU^nptcfff 


Nor  to  poooeo' 

Hon  kff  one  wko 
koldoiniruBt 
for  ereditore  ; 
Nor  to  poeoeo- 
oion^jewelB 
/brooUf  or  ef 
goods  on  Bale 
emd  return ; 


Nor  to  poa$€8' 

ion  wkick  is 
^  fraudulent ; 


quently  the  assignee  of  the  bankrupt  was  entitled  to  the  goods  under  the  sta- 
tute. Darb^  v.  Smitk^  8  T.  R.  82.  This  case  however  was  said  not  to  have 
been  followed  in  3  Madd.  Rep.  ^.  citing  Joy  y.  CampbtU,  1  Sch.  &  Lef.  338. 

If  standing  timber  be  sold  to  a  trader  with  a  proviso,  that  in  case  of 
bankruptcy,  the  vendor  may  retake  it,'  such  a  conaition  will  be  void  under 
the«tatnte,  if  the  bankrupt  have  the  disposition  pf  the  thnber.  Hotroyd  ▼. 
Gwm,  t  Taunt.  176. 

where  a  person,  entitled  to  take  out  letters  of  administration,  neglected 
to  do  so,  hot  remained  in  possession  of  the  goods  of  the  intestate  for  nearly 
twelve  years,  and  being  so  in  possession  became  bankrupt,  and  a  crcditoV 
of  the  intestate  afterwards  took  out  letters  of  administration,  and  claimed 
tha  goods  from  the  assignees,  it  was  held,  that  these  goods  were  within  the 
statute,  being  property  in  the  possession,  order,  and  disposition  of  the 
bankrupt  with  the  consent  of  the  true  owner,  and  that  the  assignees  were 
therefore  entitled  to  them.    Fox  v.  Fieker,  3  Bam.  &  Aid.  135. 

These  are  the  principal  cases  to  which  tiie  statute  has  been  field  to  apply, 
except  perhaps  tne  case  of  Spettre  v.  IVmwrt,  4  Campb.  tM.  where  the  bank^ 
mpt  had  the  order,  disposition,  and  reputed  ownership  of  tlie  goods,  bat 
not  the  possession  ',  and  it  should  seem  tliat  would  be  sufficient  to  bring  the 
case  within  the  statute,  and  entitle  his  assignees  to  the  goods  in  question. 

See  further  Rabone  v.  FFi/iioJiu,  7T.  R.  360.  in  notis^  Robinson  v.  Af*Doa- 
nsUy  Selw.  N.  P.  114f .  etiam  antea,  p.  49,  n.(T) ;  Hay  v.  Fairbaim,  2  Bam.  Sc 
Aid.  193.  etiam  antea,  p.  36,  n.(G);  Horn  v.  Bakery  9  East.  215,  a  leading 
case ;  Joy  v.  Campbell^  1  Sch.  ie  Lief.  338 ;  Addis  ▼.  Baker,  1  Anstr.  223  ; 
Jackson  v.  Irvin,  2  Campb.  49,  where  it  was  held,  that  the  possession  of 
the  servant  was  the  possession  of  t]lie  master. 

2.  As  to  the  cases  to  which  the  statute  does  not  extend  :— Factors,  bank- 
ers, lodgers,  and  others,  who  are  known  to  have  the  goods  of  otiiev 
persons  in  their  possession,  are  exceptions  to  the  operation  of  the  act ; 
and  the  ground  of  all  thes^  exceptions  is,  that  the  possession  of  such  de- 
scription of  persons  does  not  carry  to  the  uaderstanding  of  the  world  the 
reputed  ownership.  The  principle  of  these  exceptions  embraces  the  case 
or  furniture  let  with  a  house,  ttid  perhaps  even  to  the  case  of  furniture  let 
without  the  house,  where  such  lettings  were  usual,  and  by  a  parity  of  reason 
to  ntensils  of  trade  usually  let  to  traders,  because  possession  in  snch  cases 
would  not  carry  the  reputed  ownership  of  the  chattels,  and  would  not  im- 
pose on  the  world  a  false  appearance  of  property  in  the  possessor,  infra,  46. 

So  where  a  bankrupt  haying  his  certificate,  and  trading  again  on  his  own 
account,  is  left  for  several  years  in  possession  of  his  house,  household  goods, 
and  furaitare,  in  order  to  assist  in  settling  the  affairs  of  the  bankrapt  es- 
tfite  (tlie  assignees  repeatedly,  stating  the  goods  in  inventories  in  their  •<> 
counts  with  the  creditors  as  part  of  the  estate),  such  possession  has  been 
held  not  to  fall  within  the  21  ^lac.  1.  c.  19.  s.  11.  so  as  to  vest  the  goods  iu 
the  assignees  ^nder  a  second  commission.  Walker  v.  Burnellj  Doug.  317. 
S.  C.  3  T.  R.  321.    Collins  rrMartin,  1  Bos.  &  P.  648.  and  postea. 

If  A.  being  indebted  make  a  bill  of  sale  of  all  his  goods  and  chattels  to 
B.  in  tnist  to  pay  A.'s  debts,  and  thereupon  B.  takes  possession,  and  after- 
wards becomes  bankrapt^  this  is  not  a  possession  in  the  view  of  the  act^ 
Copeman  v.  Gallant ,  1  P.  Wros.  314. 

So  where  a  person  delivered  diamonds  to  a  jeweller  to  sell,  and  the  jewel- 
ler afterwards  became  bankrupt,  it  was  adjudged  that  these  jewels  being 
originally  tlie  plaintiff's,  and  the  bankrapt  iMving  no  more  than  a  bare  an- 
thority  to  sell  them  for  the  plamtiff 's  use,  they  were  not  liable  to  the  bank- 
ruptcy. VApostre  v.  Le  Plaistrier,  2  £q.  Ca.  Abr.  113.  iSo  also  of  goods 
in  the  pos«esaion  of  the  bankrapt  upon  sale  or  rettim  ;  in  such  case  the 
par^'  has  an  Option  to  retain  or  send  back  any  part  or  the  whole  of  the 
goods,  and  is  allowed  a  reasonable  time  to  make  such  election ;  and  conse- 
quently whi're  the  bankrupt  only  received  the  goods  the  evening  prior  to 
his  bankruptcy,  and  ip  fact  never  unpacked  them,  the  court  Iwld,  there 
was  no  ground  for  saying  such  goods  passed  to  the  assignees  under  the  sta- 
tute.    Gibson  v.  J3ray,  1  J.  B.  Moore,  519. 

If  the  bankrapt  have  the  possession  of  the  property,  and  the  apparent 
disposition  of  it,  yet  if  there  be  not  any  fraud  in  the  case,  either  actual  or 
constructive,  this  will  not  be  a  case  within  the  operation  of  tl^e  statute^  and 
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«id  the  plan  of  this  statute  6f  the  21st  of  Jac.  1.  there  b^in^ 
an  express  proviso  in  the  former,  that  it  shall  not  inyalidate  any 


therefore  if  a  baokrnpt  be  in  pouession  of  the  goods  of  another,  henSi  fide^ 
with  the  conftent  of  toe  owner  at  the  time  of  the  bankruptcy,  for  a  specific 
purpose,  but  without  having  any  farther  right  of  disposition  or  alteration  ^ 
beyond  that  Specific  purpose,  sach  a  possession  yv'AX  not  entitle  the  assiiniees 
to  recover  the  valqe  of  the  goods  nnder  the  statute*  CoUins  t.  porbet^  3  T.  R, 
Si6.  This  case,  howervel',  was  questioned  by  Lawrence,  Jnstietf,  in  Gifrdon 
V.  E99t  India  Company ^  7  T.  R.  257.  on  account  of  the  circamstaDces  of 
fiand  and  connivance,  which  he  conceived  to  be  apparent  upon  it?  and  in 
Hmn  V.  Baker,  9  East.  ?«8.  he  agaim  intimated  ^reat  doubts  on  that  case, 
»  did  also  Lord  Ellenborough ;  and  see  Cullen's  Bankruptcy,  318. 

If  the  bankrupt  be  not  in  possession  of  tiie  property  with  the  consent  of  Nor  to  possti' 
the  real  6wner,  the  statute  does  not  seem  to  apply.    Thus,  where  before   aion  not  per^ 
■vriage  the  bankrupt's  wife  assigned  her  furniture  with  her  stock  in  trade   mitted  ^  true 
to  trustees,  in  trust,  for  her  separate  use,  and  sometime  after  her  marriage   owner,  as  by 
the  famiture  was* removed  to  her  husband's  honse^  and  she  there  carried  on   kuebandf  if 
the  business  of  a  milliner,  and  then  the  husband  became  bankrupt,  it  was   wif^$  eetaie  not 
held,  thit  his  assignees  were  not  entitled  to  this  furniture ;  for  it  i^as  not  in   permUtod  by 
the  disposition  of  the  bankrupt  with  the  consent  of  the  real  owner,  namely,   ^msfsst; 
the  trustees.    The  trustees  were  the  legal  owners,  and  they  gave  no  consent 
for  lach  purpose ;  and  the  wife's  possession,  as  her  separate  estate,  was  no 
evideoee  of  ftand,  for  she  was  the  agent  of  the  trustees,    Jaraan  v.  fVoUo" 
H  3  T.  R^  62t.    Gibson  v.  Bray,  1  J.  B.  Moore,  519.    Ha$elmgion  v.  GiU, 
»^  p.  50*    It  is,  however,  observable,  that  if  stock  in  trade  be  thus  set- 
tled on  the  wife  for  the  purpose  of  enabling  her  to  carry  on  a  separate 
tnMle,  and  the  husband  intermeddles  in  such  trade,  the  property  will  be 
liable  to  his  debts. 

Where  A«,  who  had  contracted  with  a  canal  company  to  build  locks  and   JVor  to  poesee- 
bridfes  on  the  canal,  as  their  eneineer,  purchased  timber  and  other  materials  don  q^er  biJUof 
for  the  parpose,  which  were  laid  on  the  company's  premises  on  the  banks   sale  and  synbo'' 
^  the  canal ;  and,  on  the  company's  advancing  money  to  him,  they  took  fr  lical  delivery  </ 
biO  of  sale  of  these  goods,  and  a  symbolical  deUvekj  of. them  by  a  halfpenny,  goods  % 
ttd  afterwards  the  company  took  out  execution  upon  a  judgment  confessed 
by  A.,  and  the  sheriff  seized  the  goods,  and  A.  became  l^mkrupt,  it  waa 
beld,  that  A.  had  not  snch  a  possession  of  the  goods  as  would  enable  hia 
•Bdgneea  to  take  them  within  the  statute }  for  the  best  delivery  was  given 
that  the  nature  of  the  thmg  admitted,  the  goods  being  before  on  the  com« 
puiy's  premises.    ATan^oa  v.  Moore,  7  T.  R.  67. 

The  statute  transfers  to  the  assignees  of  a  banknipt  such  goods  only  as  by    jVor  to  pome$»f ' 
the  consent  of  the  true  owner,  tlie  bankrupt  has  in  his  possession  at  the   sionwhiekd^  . 
tine  of  his  bankruptcy.    Therefore,  where  the  purchaser  of  goods.  Wing   termmes  bi^ore 
*t  a  wharf  in  the  name  of  the  seller,  received  from  him  at  the  time  of  the  (aaJbrap^p 
*>k  an  order  on  the  wharfinger  for  the  delivery  of  the  goods,  but  suffered 
Ibeai  to  remain  in  the  name  of  the  seller  for  several  months  after  the  sale, 
daring  which  time  the  seller  disposed  of  a  part  thereof;  but,  upon  notice 
of  the  seiler's  inscdvency,  the  purchaser  carried  the  order  to  the  wharfinger, 
nd  had  the  goods  tranuerred  into  his  own  name;  and,  nine  days  after,  the 
Ktter  became  bankrupt,  it  was  held,  that  the  assignees  of  the  banknipt 
were  not  entitled  to  these  goods ;  for  there  was  a  complete  transfer  of  the 
possession  before  the  bankruptcy.    Jones  v.  Dyer,  15  East.  SO.    See  also 
Antik  in  fU  BakeweU,  3  Madd.  6S,  et  infra,  where  it  is  said,  that  a  fire, 
wfaieh  consumed  a  manufactory  and  premises,  was  a  determination  of  the 
visible  possession. 

Where  A.  B.  being  possessed  of  a  share  of  30001.  stock,  which  was  vested   Nor  to  possee* 
n  the  3  per  cents.,  in  the  names  of  himself  and  the  Drapers'  Company,  on   sion  of  an  empty 
certain  trasts,  and,  he  being  one  of  the  cestui  que  trusts,  agreed  to  assign   legal  iniertst  m 
tad  transfer  the  same  with  other  estates,  when  required,  to  C.  D.  as  a  se-  stock  p 
carity  for  monies  lent,  and  afterwards  became  bankrupt,  it  vras  held,  that 
naimuch  as  the  bank  would  not  take  notice  of  an  agreement  to  transfer 
Modi,  the  bankmpt  had  only  an  equitable  interest,  and  no  power  to  make  an 
•etaal  transfer ;  but  that  equiUble  interest  passed  by  the  agreement  to  the 
mortgagee  without  the  legal  interest,,  which  the  bankrupt  could  not  part 
with;  and  therefore  that  his  possession  of  the  legal  interest  was  not  such  a 
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possession  under  the  statute  as  wonM  deprive  the  mortjagee  of  their  eqnit^ 
able  right  to  the  stock.    Keaaington  Ex  pwrte,  2  Ves.  &  B.  79. 173. 

A.  by  an  agreement  between  himself  and  B.,  agreed,  on  payment  to  him 
of  a  certain  snm,  to  convey  to  B.  a  dwelling-honse,  and  to  deliver  to  him 
certain  household  furniture  therein,  and  other  stock  on  the  premises ;  and 
that,  after  formal  possession  delivered,  A.  should  be  allowed  to  remain 
in  possession  for  three  months  ^thont  paying  rent,  which  agreement  was 
notorious  in  the  neighbourhood,  and  the  purchase-money  was  paid  by  B., 
and  a  formal  delivery  was  made  to  him,  and  A.  was  left  in  possession  of  the 
house,  furniture,  and  stock,  according  to  the  tenor  of  jthe  agreement,  and 
afterwards  became  bankrupt  whilst  he  so  remained  in  possession,  it  was 
held,  that  this  was  not  a  possession  by  the  bankrupt  within  the  statute ;  for 
it  was  part  of  the  contract  that  the  bankrupt  should  remain  in  possession 
during  the  three  months :  tiierelbre,  during  that  period,  he  was  in  of  bia 
own  right  as  owner,  and  not  by  permission  of  the  true  owner,  and  as  to  his 
being  reputed  owner,  the  case  stated,  that  the  transfer  was  notorious ;  but 
it  would  have  been  different  if  the  bankrupt  had  retained  tlie  possession 
without  its  being  part  of  the  contract.    MuUer  v.  MosSf  1  Maul.  &  S.  535. 

It  is  further  observable,  that  tins  clause  of  the  statute  does  not  extend  to 
goods  which  the  bankrupt  has  in  outer  droits  as  an  executor  or  administra- 
tor. Where  therefore  a  trader  married  a  woman  who  was  in  possession  of 
goods  as  administratrix  to  her  former  husband,  and  afterwards  became 
bankrupt,  it  was  holden  by  Lord  Hardwicke,  Chancellor,  that  this  was  not 
within  the  statute,  because  the  administratrix  had  the  goods  in  auter  draitf 
tmd  the  husband  could  not  have  them  in  any  l>etter  riglit,  and  therefore  they 
were  not  liable  to  the  debts  of  the  second  husband ;  for  the  meaning  of  the 
statute  (if  it  were  possible  to  put  any  meaning  upon  some  clauses  of  this  sta- 
tute, which  were  very  darkly  penned)  was  oiu>'  with  regard  to  goods  which 
the  bimkrupt  had  in  his  own  right.  Marsh  Ex  partey  1  Atk.  158.  So  if  the 
executor  become  bankrupt,  the  commissioners  cannot  seize  the  specific  effects 
of  the  testator  not  even  in  money,  which  can  speci6cally  be  distingoished 
and  ascertained  to  belong  to  such  testator  and  not  to  the  bankrupt  himself. 
Per  Lord  Mansfield.  3  Burr.  1369.  See  also  EUis  Ex  parte^  1  Atk.  101* 
On  thb  principle  also  the  statute  does  not  extend  to  the  possession  of 
tiie  bankrupt  as  fhctor  or  tttistee,  Chian  Expatie^  3  P.  Wms.  187,  n.  (aV 
Godfrey  v.  Fwrxo^  3  lb.  I8fi.  Cnllen's  Bank.  Law,  S35 ;  nor  to  the  poaaes^ 
sioii  which  he  haia  of  his  wife's  separate  estate,  antea,  pages  38.  44.  45.  of 
this  edition. 

The  statute  does  not  extend  to  those  cases  where  the  property  has  been 
delivered  to  the  vendee  as  fully  as  the  nature  of  such  property  will  admit. 
See  Manton  v.  Moore,  7  T.  R.  67,  which,  though  not  decided  on  this  statute^ 
affords  an  useful  illustration  of  the  principle  here  alluded  to.-7-Where  a 
trader,  having  borrowed  of  the  defendant  a  sum  of  money,  gave  film  a  bond 
for  IftOOLy  and  on  tlie  same  day,  as  a  collateral  security,  assigned  to  him  the 
bills  of  lading  and  policies  of  insurance  of  the  cargo  of  a  sliip  then  at  sea ; 
the  policies  of  insurance  were  indorsed  to  the  defendant,  but  the  bills  of 
lading  were  not.  The  trader  became  bankrupt,  and  a  bill  in  equity  was 
filed  by  the  plaintiff  as  his  assignee  for  the  goods,  insisting  on  the  circnoH 
stance  of  the  defendant  not  Imving  been  put  in  possession  of  them  at  the 
time.  But  Lord  Hardwicke,  Chancellor,  was  clearly  of  opinion,  that  the 
defendant  was  entitled  to  retain  possession  of  every  thing  until  his  debt  was 
satisfied,  because  every  thing  which  could  shew  a  right  to  the  cargo  being 
delivered  over  to  the  defendant,  the  bankrupt  could  no  longer  be  said  ta 
have  the  order  and  disposition  •  of  it ;  and  therefore  the  case  did  not  fall 
within  the  meaning  of  the  statute.  Brown  v.  Heaiheote,  1  Atk.  160.  antea,  39. 

So  where  a  trader  who  was  indebted  to  A.  agreed  to  assign  the  cargo  of  r 
ship  then  homeward  bound,  of  which  he  had  received  lettersof  advice,  and 
to  deposit  the  policy  of  insurance  on  the  goods  in  the  hands  of  A.,  and  as 
soon  as  the  billa  of  lading  were  transmitted  to  him  to  indorse,  and  deliver 
the  same  over  to  A.,  on  an  action  of  trover  bdi^  brought  by  the  assignee* 
of  the  trader,  who  afterwards  became  bankrupt,  it  was  held,  that  the  pre- 
ceding case  of  Brown  v.  Heathcots  applied  strongly  to  the  present ;  and  al* 
though  in  that  ciise  there  was  an  as^gnment  of  Uie  bill  of  lading,  and  here 
only  an  agreement  to  assign,  yet  that  did  not  make  any  difference,  as  neU 
ther  conveyed  more  than  an  equitable  title.    Lamprier  v.  Pasley,  %  T.  R. 
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deratloo^  aad  the  party  to  be  an  honest  creditor  or  mortgagee^* 

yet  not  giving  him  any  preference  to  other  creditors,  because  he 

has  not  given  notice  to  the  creditors,  by  having  that  delivery 

made  to  which  he  was  entitled,    in  such  case,  therefore,  Ae 

reputed  ownership  he  thereby  gives  to  the  bankrupt,  is  made, 

by  this  statute,  the  real  ownership  in  him  (the  bankrupt)  for 

the  benefit  of  his  creditors ;  in  which  respect  the  statute  ope-  Notice  and  re* 

rates  'in  the  same  manner  as  the  registering  acts,  whereby  the  f^g^j^^Z 

person  omitting  to  register  loses  the  benefit  of  the  conveyance  W»  103. 157. 

by  not  giving  notice,  arising  from  bis  own  plain  neglect.    The 

vendee,  whether  absoktte  or  conditional,  is  not,  under  the  sta^ 

tute  of  James,  to  suffer  the  vendor,  who  has  made  the  convey-        [  ^9  } 

4S5.   See  also  BoiMn  Ex  pmie^  3  Bro.  Ch.  Ca.  302.    Cook.  Bank.  Law, 
dth  ed.  p.  345. 

And  agaitt,  where  A.,  having  oc<^asion  to  borrow  money  of  B.,  lefl  witli   ^<>^  to  po8»e$^ 
hn  as  a  cc^teral  security  warrants  of  tiie  West  India  Dock  Company  for  <*m  9f  ougats 
sugan  deposited  in  Uieir  warehouses  and  entered  in  lus  name  in  their  books,   ^ft^  mortgage 
and  afterwards  became  Ijanknipt,  it  was  held,  that  A.  had  not  such  a  pos-  andindonemeni 
seisioa  of  the  sugars  as  would  enable  his  assignees  to  maintain  trover  for   f>f  ^*  '•  -D.  Cv 
tbem,  as  the  transfer  of  the  warrants  was  a  complete  transfer  of  the  pos-   wamntsif^ 
ksbImi  before  the  bankruptcy  so  as  to  take  the  case  out  of  the  statute. 
The  possession  of  the  warrants  carried  with  them  the  possession  of  the  pro- 
perty, for  Ae  sugars  could  not  be  removed  without  the  production  of  th& 
ivarruits.    The  warrants  were  the  lock  and  key  to*  the  property ;  and  there- 
fore by  the  transfer  and  indorsement  of  tliem,  the  reputed  or  apparent  own^ 
endbip  was  gone.    JL^cas  t.  Dorrien,^  1  J.  B.  Moore,  29. 

Whether  the  property  of  a  dormant  partner  in  the  possession  of  the  visible   Nor  to  foooe^ 
Dsrtaer  is  within  the  statute  was  made  a  quere  in  the  matter  of  CoWeck,  a  rion  qf  share  of 
MBkmpt,  1  Buck.  Bank.  Ca.  48.  1817;  but  It  was  previously  decided  in  adomuaUfoir^ 
t^  Court  of  Exchequer  (CaUweliyr.  Gregory^  1  Price,  119.  1814.)  that  the    iwr  ; 
share  of  a  secret  partner  in  the  joint  stock  trade  being  in  the  possession  of 
an  apparent  partner  and  tiie  sole  ostensible  trader,  was  not  liable  to  the 
baalurnptcy  of  the  latter^  as  beinc  within  H^  meaning  or  mischief  of  the 
statute  now  under  consideration ;  n>r  the  bankrupt  had  such  an  interest  and 
^nlified  j^roperty  in  the  secret  partner's  share,  as  to  destroy  the  essential 
requisites  of  a  true  and  independent  ownership  on  the  one  hand,  and  of  a 
ftaadalent  and  reputed  ownership  on  tlie  other.    The  goods  in  question  were 
the  joint  property  of  the  bankrupt,  and  the  dormant  partner  as  tenants  in 
coomion,  ana  the  possession  of  the  dormant  partner  was  the  possession  of 
the  bankrupt.    It  was  therefore  a  very  different  case  where  there  was  no 
partnership ;  otherwise  there  would  be  an  end  of  what  is  caUed  sleeping^ 
partnerships   altogether,  which  ure  carried  on  to  so  great  an  extent   in 
this  country.    The  barons  were  consequently  of  opinion,  that  diere  was  no 
ground  for  the  action  which  was  brought  by  the  assignees  of  the  bankrupt 
against  the  sleeping  partner  for  the  goods  which  he  had  taken  aM<ay  after 
tiK  bankruptcy. 

It  merely  remains  to  observe  on  the  subject  of  partners,  that  the  visible   Ifot  tojomf 
possession  of  parties  who  are  in  a  joint  trade,  must,  to  make  the  property  poosesrion  bf 
available  to  the  general  creditors  under  the  statute,  be  eontiniting  up  to  the   two  peartnertf 
time  of  the  bankruptcy.    Where  tlierefore  A.  and  B.  on  entering  into  part-  where  one  is  the 
aersfaip  agreed  that  the  manufactory  and  utensils  in  trade  sliould  be  the  se-  real  owner^  «iil 
parate  property  of  A.,  and  that  B.  should  pay  a  rent  in  proportion-  to  his  the  other  fstys 
share  of  the  business,  and  the  manufactory  and  utensils  were  msored  in  the  reiU  i 
m»e  of  A.,  and  they  were  subsequently  consumed  by  fire,  and  afterWards  l    ^« 

a  commission  was  issued  against  A.  and  B.,  it  was  very'properly  held,,  that   ^^^7^"^^ 
the  insurance  money  formed  part  of  the  separate  estate  of  A.,  and  was  un-   V  fif^  vmer* 
affected  by  the  sUtute.    SwiiXh  in  12^  BakeweU,  3  Madd.  Rep.  63.    S.  C.   at<^i  ^^un. 
1  Buck.  Bank.  Ca.  149.    See  further  as  to  possession  by  partners,  BoUon  v. 
PuOer^  1  Bos.  &  P.  539,  ist  ed.     1  Monts^,  Parttt  29.  Appendix  j  aatea, 
p.  32;  and  Curtis  v.  Peny,  6  Ves,  747, 
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atice^  to  continue  in  the  possession  there  described;  ^hicH* 
direction  in  this  act  of  parliament  is  as  necessary  to  be  followed 
as  the  directions  in  cases  of  the  registering  acts.  And  accord^ 
ingly  Lord  Cowper,  in  delivering  his  judgment  in  the  case  of 
Bucknal  v.  Royston  (t),  observed,  that,  in  the  case  of  a  bank- 
rupt, such  keeping  possession  after  a  sale,  as  was  then  in  ques* 
tion  and  held  valid,  would  have  made  the  sale  void  against  cre^ 
ditors.  Which  distinction  was  affirmed  by  the  judges  and  chan- 
,  ^  cellor  in  the  case  of  Ryall  v.  Rowles{k), 

JUtaining  titU'       i  come  now  to  the  second  subject  under  the  present  heacd  of 
mortgag^         inquiry,  viz.  the  applicability  of  the  cases,  and  reasoning  upoo 

the  retaining  possession  of  personal  things  after  a  conditional 
sale,  to  the  instance  of  possession  retained  of  the  title-deeds 
after  a  like  sale  of  real  things; 
27  Eliz.  c.  4.  And,  in  respect  to  this  question,  it  b  material  to  .observe, 

in  the  first  place,  that  the  statute  of  the  £7th  Eliz.  c.  4.  con-> 

sists  of  a  variety  of  clauses  directed  to  different  purposes,  of 

[  6b  ]        which  the  first  clause  only  is  material  to  the  point  in  discussiom 

This  clause  provides,  "  that  every  conveyance,  charge,  incun^ 

'^  brance,  and  limitation  of  use  or  uses,  of,  in,  or  out  of  any 

^'  lands,  tenements,  or  hereditaments,   made   to  defraud   aay 

''  purchaser  of  the  same,  in   fee,   in  tail,  for  life,  or  years^ 

''  shall,  as  against  such  purchaser  only,  and  every  other  persoa 

^'  lawfuUy  claiming  from,  by,  or  under  him,  be   utterly  voic^ 

'^  the  said  purchaser  having  obtained  the  same  for  money,  or 

^*  some  other  good  consideration.'^ 

WhaJt  Aiaau  a       This  clause,  in  the  frame  of  it,  stibstantially  pursues  the  first 

^PT^amiimi^    clause  in  the  statute  of  the  ISth  Eliz.  c.  5.  only  ordaining  and 

lam.  enacting,  that  conveyances,  made  for  fraudulent  purposes,  shall 

be  void  in  respect  of  third  persons,  without  pointing  out  any 
particular  circumstances,  which  shall  be  deemed  fraudulent. 
Therefore,  under  this  statute,  as  under  the  other,  the  question 
of  what  shall  be  fraudulent  or  not,  within  this  clause,  is  left  to 
construction  of  law  upon  the  facts. 

By  construction  of  law  on  the  Idth  of  Eliz.  we  have  seeoy 
that  the  retaining  possession  of  personal  things,  contrary  to  the 
[  6l  ]  import  of  a  written  contract,  by  which  the  interest  therein  b 
parted  with,  absolutely  or  conditionally,  is  fraudulent. — ^Why  i-^^ 
Because  the  subsisting  contract  and  the  appearance  are  at  vari- 
ance ;  the  greatest  badge  of  ownership,  the  possession,  being 
there  where  the  substance  is  not  to  be  found.  The  retaining  of 
title-deeds,  after  a  conditional  sale  or  mortgage  of  the  estates 
to  which  they  relate,  has  the  same  effect. 

(t)  Supra,  44.  (Jk)  Supra,  5t. 
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tlie  ttdeHleeds  are,  as  to  real  thiogs,  what  the  possession  is  RHaifdng  OtU* 
iw  to  personal  things ;  and  no  man  can,  hy  the  utmost  pru-  ^!^^Jj^^ 
deuce,  defedd  himself  from  imposition  in  real  contracts,  unless  detention  of 
be  is  secure  in  taking  the  title-deeds ;  then  the  mischief  assimi-  ^^!^^y^i)^ 
htes;  so  by  analogy  ought  the  l^al  conclusion.     We  are  to 
recollect,  that,  in  (he  cases  of  personal  property,  the  founda* 
lion  upon  which  the  prior  contract  is  void,  is  not  upon  the 
ground  that,  as  between  the  parties,  delivery  of  possession  is 
of  the  essence  of  the  contract ;  if  that  were  the  ground,  the 
priociple  would  not  apply  to  real  estates,  bemuse  the  contract 
veipecting  them  is  generally  effectuated  by  the  operation  of  the 
statute  of  uses,  which  changes  the  ownership  by  a  transfer  of 
die  possession  in  law,  without  any  actual  change  of  possession ; 
but  the  principle  being  indepeddant  of  the  form. of  contracting, 
and  applying  merely  to  the  eff(kt  of  a  contract  on  third  persons,        [  ^  J 
where  this  circumstance  is  neglected  or  omitted,  it  is  simply  a 
question  as  to  the  avoidance  of  a  contract  formal  and  valid,  as 
between  the  parties,  though  vicious  and  fraudulent  as  to  third 
persons. 

The  case  of  Stone  v.  Grtibham{l),  though  arising  upon  a 
kase,  contains  some  observations  of  Sir  Edward  Cok^,  which 
appear  to  me  to  go  a  great  way  in  support  of  the  proposition, 
tiat  to  suffer  deeds  to  be  retained  in  such  cases  isfraudtdent.  . 

In  that  case  one  had  made  a  gift  of  all  goods  and  chattels,  TUU-deedt  re^ 
Rsl  and  personal,  remaining  and  being  about  his  capital  mes«  ^er^y      * 
•■age,  or  elsewhere,  within  the  realm  of  England ;  and  a  lease  jfe«w''y/'««'»- 
for  a  year  (part  of  the  grantor^s  property)  having  been  held  to 
pass  by  these  words,  it  was  then  moved,  that  notwithstanding 
this  j^ft  so  made,  yet  the  owner  still  continued  the  possession, 
aad  so  it  was  firaudMlent.    And,  as  to  this,  Coke  said,  if  a  man 
do  mortgage  his  land,  and  yet  still  contmues  his  possession,  no 
diaseikin  is  wrought  by  this  (k);  if  it  were  an  absolute  convey-        [  ^^  J 
ance,  and  a  continuance  in  possession  afterwards,  this  should 
be  adjudged,  in  law,  to  be  fraudulent,  for  this  hath  the  fiice  of 
fiaod;  but  otherwise  it  is,  as  it  is  here,  in  this  case,  where  the 
conveyance  was  only  conditional,  as  upon  payment  of  money, 
there  the  interest  does  not  pass  absolutely,  but  upon  a  future 

({)  t  Bnlst  3S5. 

{T)  Aad  here  by  the  way  observe  this  distinction,  which  the  cases  seem   DUUmeHen  us 
aaiwnoiy  Co  have  gone  upon.    Personal  chattels  are  held  by  possession—   to  real  and  per^ 
>cal  estate  l»y  titl^-4>f  which  possession  is  not  even  mimit  facie  evidence,   eenud  estatee* 
fcritauiy  be  by  lease,  or  from  year  to  year  only.    Hieru  v.  ilftU,  l5Ves. 
119. 

(K)  See  postca,  fit. 
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Term  hdd  by 
lea$e,  fee  by 
iUU-deedi. 


Rttentienof 
fOBMettioHof 
goode  and  tUU^ 
deede,  littttit- 
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coDdition ;'  for  tbe  gift  was  before  upon  condidon  of  the  'pa(;<^ 
ment  of  such  a  sum  by  the  owner.  As  to  the  fraud,  doloswi 
wnaturm  ufdversaKbus ;  but  when  the  conveyince  is  condi^ 
ttonal,  continuance  in  possession  after  this  shall  not,  in  the 
judgment  of  the  law,  be  said  to  be  fraudulent,  and  this  is  very 
cte&r ;  and  the  whole  court  agreed  therein.  It  was  then  de- 
manded (by  reason  of  an  objection  made)  in  whose  custody 
the  lease  was  after  the  gift?  It  was  answered,  and  so  {proved, 
that  the  same  was  always  after  in  the  custody  of  him  to  whom 
the  ipft  Was  made :  Coke.  If  the  same  had  afterwards  con- 
tinued in  the  custody  of  him  who  made  the  gift,  it  would  have 
beeh  clearly  fraudulent. 

It  is  remarkable,  upon  this  case,  that  Coke,  when  speaking 
upon  such  circumstances  as  are  fraudulent  in  the  above  cases, 
makes  his  observations,  indiscriminatdy,  upon  a  mortgage  of 
Itind,  find  a  mortgage  of  a  lease ;  and  as  his  observations  upon 
an  absolute  or  conditional  sde  of  lands  are  applicable  to  a 
lease,  so  seem  bis  observations  upon  retaining  a  lease,  after  a 
mortgage,  to  be,  to  the  retaining  the  title  deeds  to  freehold 
lands  after  a  sale.  A  term  for  years  is  held  by  a  lease,  a  fee- 
simple  is  held  by  the  title-deeds.  Tbe  possession  of  the  deeds 
10,  in  both  cases,  the  evidence  of  the  title.  The  suffering  the 
retention  of  the  title-deeds  in  both  cases,  when  the  ownisrsbip 
is  incumbered  or  charged,  enables  tbe  hanging  out  fidse  co- 
lours ;  it,  therefore,  is  fraudulent  in  respeet  of  those  who  are 
drawn  in  by  false  appearances. 

But  there  is  one  striking  distinction  between  the  case  of 
goods,  and  that  of  title-deeds,  left  in  possession  of  the  ovirner, 
after  an  absolute  or  conditional  sale ;  arising  from  tbe  circum* 
stance,  that  in  the  former  case  such  possession  can  never  be 
retaiofed  b<it  with  tbe  knowledge  of  the  vendee  f  whereas  in  the 
latter  ease  many  ifistainces  may  occur,  in  whidi  there  may  be 
every  reason  for  the  vendee  to  presume,  that  the  title-deeds 
were  not  in  the  possession  of  the  vendor*  This  circutiistanee 
wiH  necessarily  induce  an  exception  of  all  such  cases  (araongit 
others)  in  which  the  persdu  from  whom  an  estate  moves  is  to 
be  presumed,  from  the  nature  of  his  interest,  not  to  possess  the 
title-deeds  to  the  estate  out  of  which  his  interest  arises* 

Therefore,  if  the  mortgage  be  of  a  reversion,  there  is  no 
reason  to  postpone  the  mortgage  upon  the  mere  abstract  fact  of 
his  not  having  required  or  procured  die  title-deeds  and  writings  ; 
because,  in  sUch  cases,  the  title-deeds  and  writings  do  not  pro- 
perly belong  to  the  reversioner,  nor  has  he,  generally  spealdng^ 
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tinj  means  by  which  he  can  procure  them,  if  refused  by  the 
tenant  for  life,  or  possessor  of  the  particular  estate. 

This  question  was  agitated  in  equity  before  Lord  Thurlow, 
in  the  case  of  Tourle  v.  Rand,  which  was  as  follows  (n).  R. 
being)  as  supposed,  entitled  under  the  will  of  his  father  to  a 
remainder  in  fee  (but  in  fact  only  to  a  remainder  in  tail  expectant 
on  the  death  of  his  motlier)  in  certain  freehold  estates,  conveyed 
iiit  reversion  and  remainder,  expectant  on  the  death  of  his 
mother,  to  A.  in  fee,  by  way  of  mortgage.  At  the  time  of 
making  the  mortgage,  the  deeds  and  writings  were  in  the  hands 
of  a  collateral  relation,  but  A.*s  attorney  was  informed  by  the 
mortgagor,  that  they  were  in  the  possession  of  the  mother,  who 
would  not  consent  to  part  with  them,  she  being  then  in  posses* 
sion  of  the  estate  as  tenant  for  life,  which  she  continued  until 
the  time  of  her  death.  Immediately  after  her  decease,  A.'s  at^ 
toroey  applied  to  R.  for  the  possession  of  the  title-deeds,  to 
which  R.'s  general  answer  was,  that  he  would  send  them  in  a 
day  or  two,  or  to  that  effect.  Shortly  afterwards,  R.  being 
then  tenant  in  tail  in  possession  (but  supposing  himself  tenant 
in  fee  of  the  above  estate,  and  being  also  possessed  of  a  lease- 
hold estate)  mortgaged  both  estates  to  T.  At  tlie  time  when 
the  latter  mortgage  was  made,  all  the  title-deeds,  relating  to  the 
estates,  w«re  delivered  to  T.'s  attorney,  and  continued  in  T.'s 
possession.  Some  time  afterwards  T.  filed  his  bill  to  foreclose 
the  mortgaged  premises,  and  among  other  things  charged  that 
'A.  ought  not  to  have  permitted  the  title-deeds  and  writings  to 
have  reaiained  in  the  hands  of  R.;  that  he  left  them  in  his 
hwds  for  the  purpose  of  enabling  him  to  raise  more  money  on 
the  security  of  the  premises,  and  that  the  same  was  a  fraud  on 
T.,  and  that  tlierefore  A.  ought  to  be  compelled  to  redeem 
T.'s  mortgage,  or  ought  to  be  debarred  of  any  interest  which 
he  might  have  in  the  premises,  till  T.'s  mortgage  should  be 
satisfied.  It  was  contended  on  the  part  of  T.,  that,  where  a 
prior  mortgagee  leaves  the  title-deeds  in  the  possession  of  the 
mortgagor,  it  is  a  fraud  upon  the  second  mortgagee,  as  he  is 
induced,  by  the  title  appearing  on  the  deeds,  to  lend  his  mo- 
ney; that  the  second  mortgagee   therefore  having  the   deeds 

(n)  2  Bro.  Ch.  Ca.  650. 


Mortgagee  of 
reversion  not 
having  title' 
deeds,  shall  not 
be  postponed  to 
another  mort- 
gagee,  whose 
mortgage  teas 
made  i^ter 
mortgagor  came 
into  possession, 
and  who  has 
the  deeds,  there 
being  neitlur 
froMdnor  gross 
negligence{L), 

[66] 


(L)  The  doctriDe  in  thw  case  is  good  law;  and  it  is  quite  settled  that 
tkere  mast  be  either  fraud,  concealment^  or  such  gross  negligence,  as  may 
be  preanmed  to  have  originated  in  a  frandnlent  intention,  to  postpone  a  party 
from  the  mere  circumstance  of  bis  not  obtaining  possession  or  title  deeds 
even  where  his  security  b  not  upon  a  reversion.    Vide  n.  (O),  p.  68.  and 


[67] 


■>  (ft),  p.  76,  postea. 
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Second  nuniga» 
gee  having  the 
deedewUhout 
notice  of  prior 
nunigage^  pre-^ 
f erred  (p). 


should  be  preferred.  But  Lord  Thurlow,  Chaocellof^  said^ 
that  he  did  not  conceive  that  a  first  mortgagee,  not  taking  the 
deeds,  was  alone  sufficient  to  postpone  him;  if  it  were  so, 
there  could  be  no  such  thing  as  a  mortgage  of  a  reversion.  In 
that  case,  the  deeds  being  in  'the  hands  of  tenant  for  life,  is 
not  sufficient  to  turn  him  round.  The  first  cases  where  the 
prior  mortgagee  was  postponed  were  cases  of  fraud,  then  the 
same  was  done  in  cases  of  gross  negligence.  Here  was  no 
lachet ;  the  mortgagee  could  not  compel  the  tenant  for  life  to 
give  up  the  deeds :  though  a  dowress,  upon  a  confirmation  of 
her  title,  might  be  compelled,  the  tenant  for  life  could  not, 
although,  after  her  decease,  he  might  have  filed  a  bill.  But 
that  was  not  sufficient  to  charge  the  mortgagee  (M). 

The  reasoning  of  Lord  Thurlow  on  this  case  appears  to  me 
to  be  equally  applicable  to  any  objection  to  a  mortgage  so  cir« 
cumstanced,  founded  upon  the  statute,  the  efiect  of  which  we 
are  now  discussing. 

I  have  not  met  with  any  case  (o)  in  which  the  abstract  ques- 
tion,  M'hether  the  circumstance  of  suffering  the  mortgagor  to 
retain  the  title-deeds  is  fraudulent  under  the  statute  of  the  27th. 
Eliz.  has  been  agitated  either  in  a  court  of  law,  or  a  court  of 
equity ;  but  in  the  case  of  Goodtitle  v.  Morgan  (n),  Mr.  Justice 
Buller  considers  it  '^  as  an  established  rule,  in  a  court  of  equity, 
that  a  second  mortgagee  who  has  the  title-deeds,  without  notice 
of  any  prior  incumbrance,  shall  be  preferred ;  because,  if  a 
mortgagee  lends  money  upon  mortgage,  without  taking  the  title- 
deeds,  he  enables  the  \nortgagor  to  commit  a  fraud.  If  this 
has  become  a  rule  of  property  in  a  court  of  equity  (says  the 
learned  Judge},  it  ought  to  be  adopted  in  a  court  of  law.*'  (o). 

(o)  Vide  1  T.  R.  755. 


Of  persons  en- 
titled to  custody 
^  tUMieeds. 


Second  mort' 
gogecj  without 
notiee,  obtain' 
ing  legal  term, 
prifeired. 


First  mortga' 
gee  not  post^ 


(M)  Tlie  distinction  as  to  tlii»  point  seems  to  be,  that  a  jointress,  who  Ina 
a  partial  interest  in  the  premises,  may  be  compelled  by  ^e  heir  upon  his 
confirming  her  title  to  deliver  up  the  deeds ;  but  a  devisee  for  life,  who  has 
the  whole  estate,  cannot  be  compelled  by  the  remainder-man  to  deliver  them 
up.  Per  Lord  IMiurlow,  Chancellor,  in  his  judgment  from  the  MS.  notes 
of  Mr.  Cox.  But  on  the  otlier  hand,  if  the  remainder-man  has  ac^irad 
the  possession  of  the  title-deeds,  be  cannot  be  compelled  to  deliver  them  up 
to  the  tenant  for  life.  Hicks  v.  Hicks,  S  Dick.  6M).  fVebb  v.  fVebb.t  Eden, 
8.  and  Mr.  Eden's  n.  (a),  p.  9.  Et  vide  Bowles  v.  Stewart,  1  Sch.  &  Lcf.  «3. 

(N)  In  this  case  it  was  held,  that  a  second  mortgagee,  who  takes  an  as* 
signmeut  of  a  term  to  attend  the  inheritance,  and  has  all  the  title-deeds  to 
the  term,  may  recover  in  ejectment  aeainst  the  first  mortgasee,  if  snch  se- 
cond mortgagee  had  not  aay  notice  of  the  prior  mortgage  at  the  time  he  lent 
his  money.  It  was  on  this  doctrine  and  not  on  that  stated  in  the  text,  that 
the  case  was  decided  ;  and  see  also  fViUoughby  v.  fViUmtghAt/,  1 T.  R.  765. 
postea,  47 S.  479. 

(O)  It  does  not  appear  to  be  a  general  rule  in  Equity,  that  a  second  mort- 
gagee, who  has  the  title-deeds  without  notice  of  a  prior  incombraacey  shall 
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ButQDless  the  proposition^  that  suffering  the  title-deeds  to  RuU/orpaH^ 
he  retained  by  a  mortgagor^  Mrhere  he  has  such  an  estate  as  en-  ^rtgjgefon 
titles  him  to  hold  them,  is  fraudulent,  can  be  supported  upon   *Kcount  of  non- 
the  principle  that  it  is  so  at  law,  on  the  fair  construction  of  the  deeds^uaiunti^ 
27th  Eliz,,  it  appears  not  to  be  tenable  upon  the  ground  of  ^'  r  ^.^ 
transferring  the  notions  of  courts  of  equity  on  that  subject  to         L  "^  J 
courts  of  law ;  because,  all  the  cases  upon  that  subject,  which 
I  have  yet  been  able  to  meet  with  in  courts  of  equity,  seem, 
to  me,  to  stand  upon  other  ground,  namely,  that  of  fraud,  ex- 
press or  implied,  which  has  brought  them  within  the  peculiar 
jurisdictioQ  of  those  courts.    They  have  been  either  cases  pf 
combination;  as,  if  a  man  makes  a  mortgage,  and  afterwards 
mortgages  the  same  estate  to  another,  and  the  first  mortgagee 
is  in  a  combination  to  induce  the  second  mortgagee  to  lend  his 
monej;  or  they  have  been  cases  of  imposition ;  as,  where  a 
first  mortgagee  has  stood  by  and  seen  another  lending  money  on 
the  same  estate,  without  giving  him  notice  of  his  first  mort- 
gage.   These  are  cases  of  fraud,  which  will  indisputably  occa- 
tioD  the  parties  engaged  therein,  to  lose  their  priority  in  equity ; 
bat  those  courts  appear  not  to4iave  gone,  as  yet,  any  farther. 


be  preferred.    Negligence  in  obtaining  the  title'deeds  will  not  alone  post-   p(medf9rvmU 

poae  tbe  first  mortgagee ;  there  most  ^  that  gross  negligence  apparent  on    ^Htk-deedM^ 

tke  trmsaction  that  carries  with  it  evident  marks  of  combination  and  fraud,    if  no  fraud. 

It  is  true,  that  Mr.  Justice  Burnett,  in  the  case  of  RyaU  v.  RowU^  i  Ves. 

560,  saySy  '*  in  Equity,  where  the  first  mortgagee  neglects  to  take  t^e  titi*. 

tlecds  into  his  possession,  and  a  second  mortgagee  obtains  them,  the  first 

■artcagee  is  postponed ;"  and  this  statement  was  apparently  acquiesced  in, 

both  by  Lord  Hardwicke,  and  the  other  learned  persons  by  whom  his  Lord- 

Aip  was  assisted  in  deciding  that  case.    So  also,  in  Becket  v*  Cordley^ 

1  Bro.  Cfa.  Ca.  353,  Mr.  Ambler  seems  to  have  been  impressed  with  the  full 

CMviction,  that  the  foregoing  statement  was  the  doctrine  of  the  court. 

Mr.  Justice  Boiler  was  not  thertfore  entirely  destitute  of  authority  for  his 

^tatbn  in  the  text.    But  that  doctrine  has  since  been  expressly  over-raled 

by  Lord  Eldon,  in  the  case  of  Evans  v,  BickneU,  6  Ves.  190,  wherein  his 

I^dship  reonrked,  **  I  conceive  it  is  now  very  well  settled,  that  the  doctrine 

^  Mr.  Jastice  Bnller  is  founded  upon  error.    It  would  be  an  idle  waste  of 

tbae  to  go  thronj^  all  the  cases  to  be  found  ui  Plumb  v.  Flait,  3  Anstr.  43tf, 

and  adaurably  well  stated  by  Mr.  Fonblanqne,  in  Treat,  on  £q.  1  vol.  262. 

(5tb  ed.  164,  note  n.).    The  doctrine  is,  that  the  mere  circumstance  of  part- 

kig  with  the  title-deeds,  nnless  there  U  fraud,  concealment,  or  some  such 

parpose,  or  some  concurrence  in  such  purpose,  or  that  gross  ne^^ligence  that 

aaiponts  to  evidence  of  fraudulent  intention,  is  not  of  itselt  a  snfl[icient 

graaad  to  postpone  the  first  mortgagee.    I  agree  with  Chief  Justice  £yre, 

I  ifaoQld  have  been  |^ad  to  have  found  tbe  rule  established  in  the  court  the 

otiier  way,  at  the  same  time  allowance  must  be  made  for  the  cases  put  by 

Mr.  Foabbinque,  of  joint  tenants  and  tenants  in  common,  cases  ofneces- 

*uy  exception ;  all  cannot  have  the  deeds.    Therefore,  if  the  rule  could  be 

praeed  to  the  extent  to  which  Mr.  Justice  Buller  carried  it,  those  cases 

■Bit  be  excepted  in  which,  from  the  nature  of  the  title,  the  deeds  may  be 

boDesUy  out  of  the  possession.    With  that  exception,  siicli  a  rule  would 

*^void  a  great  deal  of  fraud  in  mortgage  titles,  upon  which  this  observation 

arises,  that  no  man  can  tell  when  he  is  perfectly  secure^    But  there  is  not 
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Onus  on  mart* 
gagee  to  ac- 
count/or leav' 
ing  deeds  with 
mortgagor^  and 
to  dticharge 
himself  from 
fraud, 

[70] 

Deeds  not  taken 
from  second 
mortgagee  in 
favour  of  prior 
mUf  although 
retained  by 
piortgagor  in* 


[71] 


Thatched  House 
Tavern  Case. 
If  first  mortga' 
gee,  in  deliver- 
ing deeds  to 
fnortgagor,  is 
jnrivy  to  his  in* 
fentton  of  bor- 
rowing  more 
pumey^  then  he 
shaU  be  postpcr 
ned  to  second 
vwrtgage;  sed 
«ecns  ^  he 
ffnds  the  deeds 
innocenthfy  as 
here,  to  better 
his  security. 

t7'i?] 


But,  although  the  cases  hitherto  decided  in  equity,  appear 
to  me  not  to  warrant  the  position  in  the  extent  put  by  Mr.  Jus- 
tice BuUer,  in  the  last-mentioned  case,  yet  several  of  them  go 
kr  enough  to  shew,  that  courts  of  equity  have  thrown  the  omts 
on  the  neglectful  person,  and  obliged  him  to  account  for  bis 
not  having  the  possession  of  the  deeds,  and  to  discharge  him- 
self from  the  imputation  of  fraud  from  that  circumstance.  In 
the  case  of  Head  v.  Egerton  {p),  S.  made  a  mortgage  of  lands 
to  H.,  who,  placing  a  great  confidence  in  him,  lent  the  money, 
taking  his  word  that  he  would  deliver  him  the  title-deeds,  the 
mortgage  being  executed  in  London,  and  he  pretending  the 
title-deeds  were  in  the  country.  Afterwards  S.  borrowed  £(XX)/, 
of  £.  on  a  mortgage  of  the  same  lands,  at  the  same  time  pro* 
ducing  and  delivering  to  him  all  his  title-deeds,  which  were  pe- 
rused, and  approved  by  his  counsel.  Tlien  H.  exhibited  a  bill 
to  foreclose  E.  and  to  compel  him  to  discover  the  title-deeds 
relating  to  the  premises,  and  to  have  them  delivered  up  to  him, 
insisting  upon  them,  as  owner  of  the  land.  E.  pleaded  the 
mortgage  made  to  him,  and  that  he  had  no  notice  of  the  prior 
mortgage  to  H.  and  insisted,  that  the  court  ought  not  to  aid  H. 
and  take  the  title-deeds  from  him,  without  ordering  him  to  be 
paid  his  mortgage-money ;  and  so  it  was  decreed  by  the  Chan* 
cellor.  Now,  although  in  this  case,  H.  had  been,  in  some 
measure/  accessary  in  drawing  in  E.  to  lend  his  money,  by  per^ 
mitting  S«  the  mor^agor,  to  keep  the  title-deeds  in  his  posses- 
sion, the  delivery  of  which  H.  ought  to  have  insisted  upon 
when  he  took  the  mortgage,  yet  it  clearly  appeared,  that  the 
deeds  were  not  retained  fraudulently;  for  there  was  a  cause 
assigned,  namely,  that  they  were  then  id  the  country,  and  the 
mortgagor  stipulated  that  they  should  be  delivered. 

Again,  in  the  case  of  Peter  v.  Ru$selHq),  where  A.  being 
assignee  of  the  mortgage  of  a  leasehold  estate  belongmg  to  G. 
and  having  the  lease  in  his  custody,  G.  afterwards  proposed  to 
borrow  a  further  sum  of  B.  on  a  mortgage  of  part  of  the  same 
estate;  and  the  attorney  forB.  desiring  to  see  the  origi^ial  lease, 
G.  told  him,  that  he  had  it  not  by  him,  but  that  his  lawyer  kept 
all  his  writings  fc/r  him,  as  not  thinking  it  safe  to  keep  them  in 
his  own  house,  where  all  sorts  of  company  resorted.  Then  G. 
applied  jto  A.  telling  him,  that  he  was  about  agreeing  with  a 
person  for  re-building  part  of  the  premises,  at  so  much  a  foot 
8(|uare,  which  would  better  his  security,  and  desired  him  to  let 

(/»)  3  P.  Wins.  280.    [Acquiesced  (7)  l  tq.  Ca.  Abr.  521.  Gilb.  Eq. 

in  by  Lord  Eldon  in  Kensington  Ex      Rep.  \2%.    H  Vera.  7?6.  S.  C. 
parte,  2  Ves.  6^  B.  83.— JErf.] 
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Im  ha?e  the  ongiiMil  lease,  that  he  might  see  the  dimensions 
of  the  bouse : — ^A.  would  not  trust  G*  with  the  lease  io  his  own 
power,  but  went  home  with  him ;  and,  after  he  had  been  there 
some  timei  G.  sent  for  B.  and  his  attorney,  telling  them,  he 
had  now  the  original  lease,  which  they  mighf  see ;  and  upon 
tiieir  coming  to  his  house,  6.  went  into  die  room  where  A.  was, 
and  derired  him  to  let  him  have  the  lease  to  shew  the  person  he 
had  mentioned,  for  that  he  was  naw  in  the  bouse.  Accordiogjiy, 
A.  let  him  have  the  lease,  which  he  carried  to  B.  who,  being 
atisfifad  dierewidi,  lent  him  the  money,  and  took  a  mortgage 
ef  part  of  this  premises,  insbttng  at  the  same  time  to  have  the 
principal  lease  detivered  to  him*  But  6.  urging,  that  it  con- 
coned  muph  more  than  what  B.  had  in  mortgage,  said,  he 
could  not  part  wilh  it  B.  peroutted  him  to  keep  it,  and  he, 
thefeap<^,  in  an  hour^s  time,  delivered  it  again  to  A.  without 
acquainting  Um  widi  what  he  had  done;  and  A.  swore  ex- 
pressly, in  his  answer,  that  he  had  no  notice  of  this  transaction^ 
er  of  B/s  mortgage.  Afterwards  B.  lent  G.  a  farther  sum  of 
sMNiey,  and  h^  prevailed  on  A.  to  let  him  have  the  lease  a  ^e-  [  73  ] 
coad  time ;  but  A.  did  not  know  the  occasion  for  \U  Then  G, 
failed,  and  A.  brought  bk  ejectment  and  recovered;  after 
which,  a  bill  was  filed  by  B.  to  have  A.'s  mort^g^  postponed, 
upon  the  ground,  that  it  was  a  mamfest  fraud  in  G.,  and  that 
A.  was  privy  to  it.  But  diis  was  denied,  because  there  was  no 
nanoer  of  proof  that  A^  knew  any  thing  of  B/s  Jendiog  thj^ 
money,  and  if  there  had,  yet  B.  appeared  guilty  of  so  much 
a  grosser  n^ect,  that  he  ought  not  to  prevail ;  for  A«  in<» 
trailed  G.  with  his  original  lease  bat  for  a  very  litftle  while ; 
bat  B.  took  his  word,  that  he  could  not  part  with  it,  and  left 
it  wholly  in  his  power  to  go  i|i  defraudme  whom  else  he  diose: 
besides,  it  appeared,  that  A.  was  impoieU  upon  by  G. ;  for  he 
parted  with  the  lease  only  to  better  hid  own  security,  and  had 
the  moat  specious  pretence  that  could  be  for  it ;  and,  therefore, 
it  could  not,  without  manifest  proof,  be  objected  to  him,  that 
he  let  6.  have  his  lease  to  shew  B-^  or  with  a  design  to  draw 
ia  fi.  to  lend  his  money. 

But  although  a  courf  of  equity  has  not  authority,  on  the  Eq^peawwt 
groand  of  its  own  peeuHar  jurisdiciion,  to  postpone  a  mor t-  ^!wig!ag^^^'^ 
gagee  oo  the  mere  fact  of  the  mor^gee's  accepting  the  mort*  merely Mya 
gage,  without  calling  for  the  title-deeds,  or  being  satisfied  with  i^fdeede^  M 
a  reasonable  excuse  for  their  non-production,  where  all  other  Jw^i^JJJJf/ 
circumstances  stand  indifferent,  and  the  legal  estate  is  vested,  in  he  wko  hae  the 
such  mortgagee  by  force  of  the  instrument  of  conveyance;  be-     '  T^y^l' ' 
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cause,  in  such  case,  there  wants  equitable  £wts,  on  which  soch 
court  may  found  a  jurisdiction,  without  the  existence  of  which 
circumstances,  the  legal  maxim  that  aquUas  sequiiur  legem 
predominates,  jet  wherever  the  claimants  stand  upon  equitable 
foundations  only,  there  the  bare  circumstances  of  the  one 
claimant  having  neglected  to  take  in  the  title»deeds,  and  of  the 
other  having  used  that  precaution,  and  possessing  them,  |u-e 
sufficient  to  give  him  a  superior  equity,  by  reason  of  his  spe- 
cific lien,  all  other  things  being  equal :  which  shews,  that,  in 
the  former  case,  courts  of  equity  have  widiheld  their  arm,  not 
because  the  principles  upon  which  they  act,  having  jurisdiction^ 
would  not  go  all  the  length  required,  but  because  they  were 
deficient  in  point  of  jurisdiction ;  the  abstract  fact  of  the  mort- 
gagee not  taking  the  title-deeds,  not  furnishing  ground  to  im- 
pute to  him  fraud,  deceit,  or  such  gross  negligence,  as  fur- 
nishes an  inference  of  fraud,  in  the  abseoce  of  which  such 
courts  are  incapable  of  acting* 
[75]  The  case  of  Stanhope  v.  The  Earl  of  Femey  (r),  before  Lord 

deSao'^mg  Northington,  m  Chancery,  July  27tb,  1761,  appears  to  me  to 
term  with  dtf-  Warrant  the  above  observations.  The  case  there  was,  that  S. 
inut  *UiXwmr  ^^^S  seised  in  fee  of  certain  estates,  subject  to  an  outstandmg 
^  »$eand  mart*  term  of  years  in  R.  and  E.  by  indenture  of  lease  and  release, 

ragee»  wUheut      ,  ,  •  , 

iiotiee  1^  jint,    dated  the  4th  and  5th  days  of  June,  1732,  conveyed  them  to  D* 

fm^^k!r  *"*'  ^^^  ^^^^'  ^^  securing  the  payment  of  1000/.  and  interest, 
e^lfwiUna  and  covenanted  to  produce  the  deeds  respecting  the  term  for 
4^frsp€  Atm.  years.  Afterwards  R.  and  E.  assigned  the  term  to  other  trus- 
tees, in  trust  for  S.,  his  heirs  and  assigns;  and  then  S.  by  in- 
denture, dated  the  IQth  of  December,  1732,  conveyed  the  same 
estates  to  N.  by  way  of  mortgage,  for  security  to  her  30OO/. 
and  interest,  with  a  declaration  that  the  trustees  of  the  term 
should  stand  possessed  of  the  term  in  trust  for  her,  and  the 
deeds  respecting  it  were  delivered  to  her,  and  neither  she  nor 
the  trustees  had  notice  of  the  mortgage  to  D.  Afterwards  D. 
brought  an  ejectment;  V.,  who  claimed  under  N.,  defended  it, 
and  set  up  the  term  with  a  declaration  of  the  trust  of  it  in  farr 
vour  of  N. ;  upon  this,  D*  brought  her  bill  in  equity.  Th^ 
[  76 }  question  was,  which  should  be  preferred  i  D.,.  who  had  the 
first  declaration  of  the  trust  of  tlie  term,  or  V,,  who  had  the 
subsequent  declaration  of  the  trust,  but  had  the  custody  of  the 
deed.  Lord  Northington  held,  that  a  declaration  of  trust  in 
favour  of  an  incumbrancer  was  tantamount  to  an  actual  assign- 
ment, unless  a  subsequent  mcumbrancer,  bofiA  Jide,  and  ^ithr 

(r)  B|Ulcr's  o,  to  Co.  Litt  $90  b.  [Et  yide  ?  ^den'i  Rep.  8t.->JE:<|.] 


THIMO   MORTOAOBD,  &C«  57 

o«t  notice,  procured  an  assignment ;  and  that  the  custody  of 
the  deeds  respecting  the  term,  with  a  declaration  of  the  trust 
of  ity  in  favour  of  a  second  incumbrancer,  was  equivalent  in 
equity  to  an  actual  assignment;  and  therefore  gave  him  an  ad- 
vantage over  the  first  incumbrancer,  which  equity  would  not 
take  firom  him  (p). 

Upon  the  whole,  therefore,  the  question  seems  still  open   Wkethermffer-  - 
upon  the  construction  of  the  statute  of  the  27th  Eliz.  whether,  ^^^^^ 
imder  that  statute,  suffering  the  title-deeds  to  be  retained,  con-  fraMMmt 
trary  to  the  import  of  the.  deed  of  contract,  where  the  same  Ximf  ^ 
cinnot  be  accounted  for  on  good  grounds,  is  not  fraudulent  as  decided, 
to  purchasers ;  and  the  procedure,  of  courts  of  equity  on  cases 
of  that  sort  seems  favourable  to  this  construction  against  the 
title  of  the  first  mortgagee  so  circumstanced  ({2)« 

(P)  This  doctrine  was  in  a  measure  confirmed  by  the  present  Lord  Chan-  Pr^innce  acm 
cdQr,  in  MmmdreU  ▼.  MaundreU^  10  Ves.  sri,  where  his  Lordsliip  remaricedy  ptired  bff  pss- 
that  a  sobseqnent  incanibrancery  wiUioot  notice,  conld  not  protect  himself  smsmh  qfdted 
by  a  aattsfied  term,  against  a  prior  incambrancer,  unless  it  be  in  some  sense  aretttuig  Urm* 
fatiDf  either  by  tiding  an  assignment,  or  making  the  tmstee  a  party  to  the 
mtromenty  or  taking  possession  of  the  deed  creating  the  term. 

(Q)  In  the  case  of  Bamett  v.  JVitton^  13  Ves.  ISO,  ^here  one  objection    Si^eringde^ 
•ws,  that  the  first  mortgagee  permitted  the  mortgagor  to  keep  the  title*  tenHon  i^  deedt 
deeds,  and  which  he  produced  to  the  defendant  as  evidence  that  there  were   ^^  intrnuicoiUf 
SDt  aoy  Incnmbrances,  it  wss  held,  that  unless  a  case  of  frand  could  be   Mprimi&cie 
nade  out,  this  would  not  alone  be  soflScient  to  postpone  the  first  mortgagee.  /rnmAdemi, 
Hence  it  should  seem,  that  the  suggestion  in  the  text  cannot  be  adopted;    Oenend  ««- 
for  if  A.  makes  a  mortgage  to  B.  and  upon  some  reasonable  pretext  the  frtuiam  qfmte* 
deeds  are  left  with  the  mortgagor,  who  afterwards  sells  the  estate  to  a 
third  penon,  without  giring  that  person  notice  of  the  incumbrance,  and 
tktfeupon  conveys  the  estate,  and  delivers  the  deeds  to  him,  it  cannot  be 
entertained  that  this  would,  under  the  statute  27th  Elizabeth,  avoid  the 
lecarity  of  the  mortgagee,  who  l^t  his  money  innocently,  and  was  nb  party 
to  the  fraud. 

Cases  of  this  nature  necessarily  depend  on  particular  circumstaocM,  but 
the  general  principle  resulting  from  a  collection  of  the  cases  on  this  sub- 
ject is,  that  tn  order  to  postpone  a  prior  mortgagee,  it  is  necessary  that  he 
ihoold  be  hnplicated  with  frand,  actual  notice,  or  negligence  so  gross,  that 
itsmonnts  to  iiaud.  and  that  the  mere  possession  of  the  title-deeds  by  a  se- 
cond mortgagee,  without  notice,  will  not  suffice  to  entitle  him  to  a  priority. 
^)de  1  FonbL  Treat.  Eo.  164,  note  Tn).  5th  edit    But  it  should  be  particu-  ^ 

hrly  remembered,  that  it  appears  also  to  be  a  rule,  that  fraud,  or  gross  ne* 
iligeace,  will  in  all  cases  be  presumed  against  the  first  mortgagee,  unless 
he  csn  shew  that  it  was  impossible  for  him  to  obtain  the  possession  of 
the  title-deedsy  or  tluit  he  bad  used  all  due  and  necessary  diligence  for  that 
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OF  WHAT  IS  NECESSARY  TO  CONSTITUTE  A  MOBTGAOB 

OF  LANBS,  &C.(a) 

X  O  constitute  a  valid  mortgage,  there,  must  be  a  mortgagor, 
who  must  be  a  person  capable  of  granting,  conveying,  or 
assigning  the  land  or  thing  mortgaged,  and  not  disabled  by  any 
legal  or  natural  impediment.  A  mor^agee,  who  must  be  a 
person  capable  of  a  grant,  conveyance,  or  assignment  to  him, 
and  not  disabled  to  receive  the  lands  or  things  grantable  or 
assignable :  And  a  thing  mor^aged,  which  must  be  granted  or 
assigned  in  that  order  and  manner  which  the  law  requires. 

Ad  assignment  of  rents  and  profits  amouots  to  ao  equitable 
Sen,  and  would  entitle  the  assignee  to  come  into  equity,  and 
insist  upon  a  mortgage.  An  assignment  of  deeds  alone  is  suffix- 
eient  for  tfiat  purpose  (ft). 

(a)  [Bat  Co.  Lit.  205  a.  n.  1.  s.  9.         (ft)  J^x  wirte  WiU$.   1  Ves.  jan. 
postea^  146«— '£d.]  162. 
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AS  to  the  mort^gor,  it  loay  be  observed,  that  whoever  is  dis^ 
abled  by  the  common  )aw  to  take  land,  is  also  disabled  to  make 
ft  mortgage  of  it ;  and  also  maDy  persons,  who  have  capacity  to 
take  lands,  have  no  ability  to  mortage  them ;  as  men  attainted 
of  treason,  felony,  or  in  a  pramufdre,  aliens  bom,'  idiots, 
madmen,  men  blind,  deaf,  and  dumb,  from  their  nativity  (a). 


may  mortgage. 


(A)  Persons  who  are  blind,  or  deaf,  or  dnmb,  or  who  at  tiie  same  time 
labour  under  two  only  of  these  infirmities,  may  mortgage  their  estates  if  it 
appears  tiiat  they  are  capable  of  comprehending  the  nature  of  the  transac* 
tion.  It  was  formerly  proverbial,  that  a  person  bom  deaf  must  of  necessity 
be  dumb,  because,  being  deaf,  no  idea  of  sound  or  language  could  be  in* 
stilled  into  him.  The  wonderful  dLscovery  made  by  the  Deaf  and  Dumb 
Asylum,  has,  however,  now  taught  the  deaf  to  speak,  and  even  to  converse 
with  considerable  fluency.  The  three  cases  on  this  subject  are,  EUi/ott^s  coae. 
Cart.  53.    Griffin  v.  Ferrers,  Barn.  19.    Keys  v.  BuU,  lb.  23. 
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lines  covert  (b%  infants,  men  under  duress,  &c.  for  con- 
veyances made  by  persons  undef  tbesa  disabilities,  nMy  be 
atoided. 

Bat  every  person  who  has  an  estate  in  fee-simple  in  lands,  TenoHtinfee 
tei^enients,  or  hereditaments,  whetker  tbe  same  be.legal  or  equit- 
able, not  affected  witb  any  of  Ibe  incapacities  above  alluded 
to,  may  be  a  mortgagor,  and  may  pledge  such  estate,  to  the  ut-       [  80  ] 
most  extent  of  that  interest. 

And  some  persons  ako,  who  have  but  a  qnaKfied  interest  in  ^  ^^  *f^ 

t     1  ^1        J-  .  tn  ioilf  for  Itfe, 

lands,  tenements,  or  hereditaments,    may  be  mongagors-— as  ondMyemt. 
teaants  in  tail,  for  life,  for  long  teims,  or  the  like  (c). 


(B)  Mteied  women  ha^g  a  sei^arata  estate,  nay,  it  seeau,  exerciaa   So  may 
cTcry  act  of  ownership  over  sach  estate,  and  consequently  thev  may  mort-  haolnff  mporaU 

e^,  and  that  withont  the  concarrence  of  the  trustees,  nwess  their  consent  eotaieo* 
readercd  necessary  by  the  infltromeat  giviag  the  f§me  coYert  such  sepa* 
nie  property.    See  1  Ves.  jnn.  189.  £ssex  v.  Atlans^  14  Ves.  54S.  and  cases 
there  cited. 

(C)  Aa  to  tenants  for  life,  they  have  estates  of  freehold.    A  conveyance  Morigaga  hw 
Mcfore  calcohited  to  pas8  that  description  of  interest,  should  be  resorted  iemmia/or  ly«» 
lo  as  t^  mode  of  security.    The  mortgagee  will  take  aa  estate  par  aukf 

tk  by  the  mortgage,  which  may  be  limited  either  to  bis  real  or  personal 
representatives  at  pleasure ;  but  as  the  estate  will,  in  whatever  mode  it  be 
nited»  beloag  in  eqaity  to  his  personal  reptescntatives  (who  in  all  casea 
sre  entitled  to  the  mortgage  money  when  paid,  antea,  p.  10.),  it  wUl  be  pro- 

Cr  to  Ibnit  it  to  his  executors,  and  not  to  his  heirs.  If  the  tenant  for  life 
ve  a  power  of  leasing  annexed  to  his  estate,  the  mortgage  may  be 
BHMie  by  demise,  for  a  term  of  ninety-nine  years,  if  the  tenant  for  life  shall 
to  loog  live,  with  a  covenant  that  all  estates  limited  by  means  of  the 
power  dating  the  continuance  of  the  mortgage,  shall  be  for  the  benefit 
or  nnder  the  dircfction  of  the  mortgagee.  By  this  means,  the  whole  be- 
aefieU  interest  vriU  be  divested  out  of  the  tenant  for  Ufe,  yet  a  probalrte 
reversion  will  revert  to  him  for  the  purpose  of  supporting  the  power 
which  would  otherwise  have  been  extinguished  by  *an  alienation  of  the 
whole  life  interest.  In  other  cases,  the  mortgage  may  be  made  either  by 
iiBofiment  with  livery  of  seisin,  bargain  and  sale  enrolled,  or  as  is  now 
nwt  usually  the  case,  by  lease  and  release,  forms  of  which  wUl  be  added 
ia  the  Appendix,  No.  X. 

Every  species  of  life  interest,  however,  is  not  mortgageable.    Thus  the    WhaJt  Ufe  tnU' 
half-pay  of  officers  in  the  army  or  navy,  is  held  not  to  be  assignable.    See  retU  may  not 
8Um  V.  Utiordale,  S  Anstr.  533.     Fkrtv  v.  Odtoi,  ST.  R.  681.    UtterdaU  be mfiHgaged. 
▼.  The  Jhdu  ef  Mopfrouy  4  Ibid.  248,    And  the  salaries  of  the  judges  and 
nany  other  civil  officers,  which  being  granted  for  the  support  and  dignity  of 
the  state  or  the  administration  of  justice,  are  therefore  holden  to  be  inap- 
plicable to  any  other  purposie*    See  Ftartyv,  OdUan^  ubi  supra.    And  so  of 
the  benefices  of  the  clergy  with  cure,  which  are  beneftcia  propier  offieiwm^ 
and  necessary  for  tiieir  decent  support  and  respectability  in  the  administra- 
tion of  their  holy  office*    See  13  Etiz.  c.  20,    43  Geo.  3.  c.  84.  s.  lO.  and  , 
HwU  V.  SinglHoUj  Cro.  Bliz.  A64.     Carter  v.  Claycotee,  1  Leon.  306.     Blouye  ' 
V.  Leake,  8  T.  R.  411.    Middleton  v.  Croft,  i  Str.  1056.    But  per  Boiler,  J. 
^  pay  in  arrcar  may,  like  any  other  exitting  debt,  be  assigned,  but  not  fu- 
ture accruing  payments.*'    8  T.  R.  411.    Et  vide  2  Vern.  595. 

As  to  tenants  in  tail,  the  next  note  will  shew  the  necessity  of  obtaining   Ae  to  mart' 
from  them  a  fine  or  recovery,  as  part  of  the  mortgage  security ;  for  a^  gages  by  te* 
tbongh  a  recovery  afterwards  suffered  by  the  tenant  in  tail  will  operate  to   nmU  ta  toU» 
confirm  all  prior  incombrances,  yet  if  the  tenant  in  tail  should  happen 
to  die,  without  barring  the  entail,  the  mortgage  will  ikil  to  the  ground, 
save  only  so  for  as  the  mortgage  money  can  be  recovered  by  means  of  a 
collateral  security,  as  a  bond  or  otHcrwise;  for  the  covenant  for  further  as- 
•nnncc  in  the  mortgage   deed  will  not  be   enforced   in   equity  against 
the  issue  In  tail.    For  the  form  of  a  mortgage  by  a  tenant  in  tail,  see  Ap- 
pendix, No.  XI.  J 
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And  if  tenant  in  tail  mortgage  lands^  the  court  of  Chanceiy 
will  ultimately  compel  him  t/o  suffer  a  recovery,  that  being  ne- 
cessarily incidental  to  bis  making  a  good  title.  But  where  the 
mor^;agee  brought  his  bill  against  the  mortgagor  (a)  to  compel 
him,  as  tenant  in  tail,  to  make  a  good  title  by  suffering  a  reco-^ 
very,  it  was  said  that  the  court  of  Chancery  would  not  point 
out  what  title  the  mortgagor  should  make,  but  would  decree 
him  to  make  such  tide  to  the  mor^agee,  as  he  was  capable  of 
doing;  and  accordingly,  that  court  directed  a  good  title  to  be 
made  by  the  defendant  to  the  plaintiff. 

And,  in  some  instances,  persons  who  haye  no  beneficial  in* 
terest  in  lands  mortgaged,  may  become  mortgagors,  by  virtue 
of  a  power  or  the  like.  And  of  persons  who  may  be  mort- 
gagors, although  they  have  no  beneficial  interest  in  the  land,  &c, 
mortgaged,  some  are  invested  with  that  capacity,  by  expresa 
authority  from  those  through  whom  they  derive  such  power  ; 
others  receive  that  capacity,  as  involved  in  other  capacities  of  9 
more  enlarged  and  efficient  nature;  and  others,  again,  are 
clothed  with  that  capacity  by  inference  of  law  or  equity,  re- 
sulting from  the  evident  intention,  that  such  capacify  should  be 
annexed  to  the  character  of  the  person  invested  with  such  power, 
the  object  for  which  such  interest  was  conferred,  not  beii^  at- 
tainable without  that  power  being  implied. 

Trustees,  empowered  expressly  by  virtue  of  settlements, 
deeds  of  trust  for  discharging  of  debts,  and  the  like,  to  raise 
money  by  mortgage,  fall  under  the  first  class  of  mortgagors  last 
mentioned  (e), 

(a)  iSuttoH  V.  Sione,  t  Atk.  lOl. 


compeUableio 


Mortgages  by 
tnuteest 


(D)  Bnt  thcconrtof  Chancery  will  not  compel  the  issue  in  tail  to  suffer  a 
recovery,  if  through  negligence,  sudden  death,  contempt  of  court,  or 
otherwise  (Gilb.  Rep.  164.  t  Vera.  306.  1  P.  WmA.  7f0.),  the  ancestor 
should  fail  to  have  done  it  in  his  life-time,  even  though  there  were  a  cove- 
nant for  farther  assurance,  because  the  issue  in  tail  are  not  bound,  either  at 
law  or  in  equity,  to  complete  any  contract  or  agreement  made  by  their  an- 
cestors respecting  the  estate  tail.  The  issue  in  tail  claim  per  formam  dimi, 
from  the  person  by  whom  the  estate  tail  was  originally  granted,  and  not  from 
their  ancestor.  (3  Co.  41  b.  1  P.  Wms.  721.  S  Ves.  634.)  And  dierefore,, 
where  a  tenant  in  tail  made  a  niortga{»  without  levying  a  fine,  with  a  cove- 
nant for  fnrtlier  assurance,  and  died,  Lord  Keeper  Bndgman  refused  to  en- 
force the  covenant  against  the  issue,  tliough  his  Lordship  admitted  that  the 
father  might  have  b^^n  compelled  to  have  levied  a  fine,  or  suffered  a  reco- 
very in  his  life-time.  If,  however,  the  issae  in  tail  do  any  act  towards  car- 
rying the  contract  or  agreement  of  their  ancestor  into  execution,  it  will  then 
become  bmding  on  them,  and  they  will  be  compelled  in  equity  to  perform 
the  covenant  for  further  assurance  in  specie.  R088  v.  Ross,  l  Ch.  Ca.  171. 
See  further,  pages  fitO,  252.  282,  postea. 

(E)  Mortgages  by  trustees,  woo  have  power  to  rabe  money  by  sale  o^ 
mortgage,  must  of  necessity  be  deficient  in  Mvhat  is  generally  considered  aa 
essential  article  in  every  mortgage  transaction,  namely,  the  covenants ;  for 
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Under  the  second  class  of  roortgagorsi  last  alluded  to^  tbose  Power  of  mU 

persons  are  included,  who  ar0  invested  with  powers  of  sale,  tor  ^^  mmigage. 
die  purpose  of  raising  money  for  payment  of  portions,  debts, 
&c.    For  a  power  to  sell  for  such  purposes,  implies  a  power       [  82"  ] 
to  mortage  (b),  which  is  a  conditional  sale  (f). 

The  third  class  above-taentioned,  comprehends  trustees  upon  The  wordy  pr9- 

tnist  to  raise  money  out  of  the  rents  and  profits  of  lands  for  '^Jl'^J^Jl 

meritorious  purposes,  or  within  a  limited  time.     Such  persons,  ^<V«« 

(h)  3  P.  Wms.  9. 

■  •    •  -  -  -       —    -  » 

dMy  caimot  be  expected  to  enter  into  any  ftdpnlations  or  agreements  con* 
ceniing  the  payment  of  the  mortgage  money,  the  yalidity  of  the  title,  &c 
Bat  tlKre  docs  not  appear  to  be  any  well-foanded  objection  to  the  mortgage 
on  thai  account.  A  purchaser  cannot  resist  specific  performance  of  his 
contiact  merely  fOr  the  want  of  covenants  for  the  title.  The  covenants  en- 
tered into  by  the  prior  owners  run  with  the  land,  and  may  be  taken  advan- 
tage of  by  all  subseaoent  possessors,  though  as  it  should  seem  they  have  but 
part  odW  of  the  lanos  over  which  the  covenants  originally  extcndcfd.  2Voy. 
MM  v.  Priekardf  t  Bam.  &  Aid.  111.  Hence  it  behoves  the  intended  mort- 
g^ee  to  look  well  into  the  title  of  the  trustees,  and  their  settlor  or  devisof . 
nrior  to  the  advance  of  his  money.  But  the  title  being  good,  it  is  presumed  * 
be  may  be  compelled  to  accept  it  without  any  mortgage  covenants,  merely 
with  covenants  by  tlie  trustees,  that  they  have  not  incumbered,  and  that 
they  will  do  any  further  act  for  the  more  satisfactory  assurance  of  the  pre- 
niiesto  the  mortgagee  to  the  extent  of  their  power.  The  use  of  the  cove-  Use  oftwewnA 
BSBt  for  payment  of  the  money,  is  to  give  the  mortgagee  an  action  of  cove«  for  poj^meNt  ^ 
ant  on  non-payment  of  principal  and  interest,  widiout  his  being  obliged  to  numey*  • 
taort  to  the  circuitous  methods  which  are  open  to  him  by  breach  of  tlie  con- 
ditioB*  It  is  a  collateral  advantu^e,  and  no  part  of  the  mortgage,  and 
therefore  it  should  seem  tlie  want  of  a  person  to  enter  into  such  a  covenant, 
will  fonn  no  impediment  to  the  completion  of  the  contract  on  tlie  part  of 
the  trustees,  the  mortfagoiSy  in  the  consideratioa  of  a  court  of  equity.  Bnt 
if  the  person  next  entitle  to  the  remainder  or  reversion  expectant  on  the 
term  or  estate  of  the  trustees,  can  be  prevailed  upon  to  join  in  the  mortgage, 
it  will  be  a  desirable  object,  as  every  difficulty,  especiaUy  with  a  view  to 
ay  foture  transfer  of  the  mortgage,  will  then  be  obviated.  In  the  form  in 
the  Appendix,  No.  XII.  which  was  an  assignment  of  a  term  of  five  hundred 
years,  created  by  the  will  of  R.  D.  for  raising  and  securing  a'  sum  of  money 
10  answer  the  purposes  of  his  will,  namely,  to  pay  debts  and  legacies,  th^ 
tenant  for  life  joined  the  trustees,  and  covenanted  for  the  payment  of  the  ^ 

money,  and  entered  into  the  usual  mortgage  covenants.    £t  vide  postea. 

It  may  in  this  pl^ce  be  worth  observing,  that  with  regard  to  the  accurate    DT power  to  Mi 
preparation  of  powers  of  sale  and  mortgage,  if  the  parties  intend  that  a   <^  mortga^e^ 
ale  may  be  made  after  a  mortgage,  in  order  to  pay  it  off,  the  intention    wiUmUhairixe 
sbonid  be  clearly  expressed,  as  it  is  doobtfol  whether,  if  a  mortgage  be  first   sakqfUr  mori- 
mikde,  the  power  will  not  be  wholly  exhausted,  so  that  a  sale  cannot  afterwards  g^g^ 
be  made  to  exonerate  the  estate;  and  it  is  clear,  that  in  a  case  of  this 
kiod  the  mortgagee  cannot  require  a  sale,  even  if  the  power  authorize  a  sale, 
for  be  is  not  an  object  of  the  power,  further  than  as  that  power  enabled  the 
donee  to  make  him  a  good  mortgage.    HVhen  he  has  tliat,  he  Is  in  the  ordi« 
nary  situation  of  a  aaortgagee.    He  has  all  the  remedies,  bnt  only  the  re- 
medies of  a  mortgagee,  and  therefore,  in  order  to  confer  on  the  trustees  a 
power  to  sell  and  pay  oiF  the  mortgage  which  they  have  made  when  it  ap- 
pears to  tliem  expedient,  it  seems  necessary  to  introduce  an  express  clause 
for  that  purpose  in  the  original  ppwer,  as  the  readiest  means  of  obviating 
the  difficulty.      See  Paik  v.  Citn<<m,  ijt  Yes.  48.      Omerod,  v,  Hardman^ 
5  Ves.  7«t. 

^F)  Consequently,  where  it  was  held  that  a  power  to  raise  a  sum  gene* 
rally,  implied  a  power  to  sell  the  estate  (fFar^Aom  v.  BrowHy  3  Vem.  I5d.), 
the  trustees  having  that  power,  may  eitber  sell  or  mortgage,  as  they  may 
thffik  expedient. 
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when  so  entrusted  (c),  unless  there  be  words  to  restrain  thef 
meaniog  of  the  terms  vents  and  prqfitSp  and  con6ne  them  to 
the  receipts  of  rents  and  profits  as  they  accrue  (d),  (as  if  the 
trust  be  expressly  to  pay  debts  and  legacies  or  portions^  out 
of  the  annual  rents  end  profits),  are,  on  an  equitable  construc- 
tion of  the  settlements  by  which  they  are  constituted  trustees^ 
considered  by  the  liberal  construction  of  these  words,  (the  land^ 
and  the  profits  of  the  land,  being  the  same  thing  at  law)  (e),  as 
invested  thereby  with  a  power  of  raising  it  by  anticipation, 
as, by  selling,  and  consequently  mortgaging;  these  being  the 
only  means  by  which  the  trusts,  they  were  constituted  to  per- 
L  ^^  1  form,  can  be  effectively  fulfilled.  This,  therefore,  is  a  coq- 
stmctioii  made  in  order  to  effectuate,  substantially,  the  end  and 
intention  of  the  parties,  which  intention  ought  always  to  guide 
OS  m  expoimding  instruments  constituting  trusts.  As  in  the 
case  of  a  devise  of  lands  to ,  trustees  on  trust,  out  of  the  rents 
and  pro/its  to  pay  debts  and  legacies,  which,  in  the  case  of  a 
will,  authorises  the  trustees  to  seU(jr),  and  consequently  to 
mortage  the  land  itself;  or  in  the  case  of  a  trust  created  to  pay 
portions  out  of  rents  and  profits  of  an  estate  at  prefixed  days, 
and  within  a  period,  during  which  the  same  camiot  be  raised 
out  of  the  annual  profits  (g),  which  also  implies  a  power  of 
sale  or  mortgage  within  the  intention  of  the  trust.  A  trustee, 
therefore,  in  either  of  these  predicaments,  may  be  a  mortgagor ; 
Mammg^the  fot  though  the  strict  and  natural  meaning  of  Ae  yi^ord profits,' 
l^v^*  as  opposed  to  land,  is  annual  prqfiU,  yet,  in  a  more  enlarged 
sense,  and  in  order  to  prevent  an  inconvenience,  it  is  now  taken 
in  such  cases  to  include  every  mode  by  which  land  may  be 
made  to  yield  profits,  out  of  which  money  so  charged  upon  it 
may  be  taken,  and,  consequently,  to  include  sale, or  mortgage. 
[  84  ]  And  this  construction  has  prevailed  ever  since  the  time  when 
Lord  Somers  presided  in  Chancei7  (o). 

(c)  Mitt$  V.  Banks,  3  P.  Wms.  1.  (/)  Ungw  y.  FoUy,  S  Ch.  Ca. 
1  Ch.  Ca.  176.    Pre.  Ch.  395. 396.  ^05.    1  Vera.  104. 

(d)  An  heir^  as  weU  as  liie  chil-  (jf)  Backhoiue  r,.Middletonj  iCh. 
dren  portioned,  may  insist  upon  a  Ca.  175.— [Afterwards  revived  by 
aale.  2  Vem.  42 1.  Vide  OMm  v.  liord  Cornbary,  and  dismissed  on 
Oluden,  1  Atk.  550.  another  point.    1  Ch.  Ca.  206.    See 

(e)  Co.  litt.  46.  also  Care^  v.  AppletWf  1  Ch.  Rep^ 

340— £d.] 

(O)  A  period  of  abont  230  years  since.    The  ease  in  which  his  Lorddnp 

alluded  to  this  doctrine,  was  tlifit  of  SkeUUm  v.  Dormer^  l  Vem.  310.  wliere 

it  was  held,  that  there  being  a  trifftt  for  raising  portions  ont  of  the  rents 

and  pnifits,  the  lands  might  be  sold. 

If  right  qf  en*        ^^  ^>  ^^^  observable,  uat  it  appears  to  have  been  held,  that  a  power  to 

try  an  non^paum    enter  into  possession  of  an  estate  in  case  of  non-payment  of  the  portion,  le* 

-ignt  confers       8^<^y>  ^<^«  which  has  been  charged  thereon,  and  to  retain  such  possession  fiB 
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Here  two  points  obviously  o£fer  themselves  for  our  conside- 
ration. I 

First,  in  what  cases  money^  charged  on  lands  for  such  pur- 
poses as  those  to  which  we  have  above  alluded,  may  be  /aked 
by  mortgage. 

Secondly,  at  what  time  such  moaegr  may  be  raised^ 

First,  no  ejmress  mention  need  be  made  of  a  specific  time  V yearly  pfojUs 
to  bring  a  case  within  this  rule  of  construcUon,  as  it  is  suracient  nm  within  time 
if  enough  be  said  to  furnish  the  court  with  a  reasonable  ground  fJ^j^J^*?f*" 
to  suggest  the  period  which  most  have  been  mtemed.    1m8>  made,  mid  Hme 
ia  the  case  of  TraffordY.  AtlUon{h\  the  trust  of  a  term  of  «^*«»"VK«^- 
99  jears,  limited  after  an  estate  for  life  to  hnsband  and  w^  ia 
asdtlemen^  was  declared  to  be,  that,  if  A.  the  tenant  ibr  life^ 
should  die  without  issue  male,  and  should  leftfe  one  or  flK>M       [  85  3 
in^Uen,  then  the  trustees  should,  out  of  the  rents  ^smtfjM^ 

(&)  1  P.  Wmi.  415.  Ed  vi&eSir  Gibson  v.  Monifiniy  1  Tes.  485. 
Jtfai  ToAU  y.  Dnki  rf  Shrewdmry,  Bamei  ▼.  Dixmi,  1  Vet.  41.  and  see 
Gilb.  Rep.  Eq.  89.  Prec  Cban.  3^.      1  Ves.  94. 


the  chlDce  be  paid,  iiritt  be  eqairslent  to  a  nowcr  to  nke  the  tmrden  liy  tbe  pdwer  to  mcri- 
Rofiti  of  the  hmdif  taUag  the  word  <'  pronts"  in  its  most  eatonded  import,  gagf* 
if  that  constmction  be  not  inconsistent  with  the  intention  of  the  parties. 
Ibts,  in  iSbe  caae  of  Bttnn  ▼.  ClaHte,  Bficb.  5  Anne— 'A.  beiac  setsed  in  fee 
of  an  estate  at  M.,  and  of  another  in  reversion  at  E.,  devised  the  estate  at 
M.  to  Ilia  wife,  and  after  her  death  to  his  eldest  son  and  his  heirs,  npon  con- 
dition that  lie  would  pay  the  plaintiflTj  who  was  a  danriitery  itOOI.  in  tweWe 
Months  after  the  death  of  one  E.,  which,  if  not  paid  within  the  time,  tlie 
'du^hlsr  adght  eater  into  the  estate  at  E.  tifl  payment.    The  devisor  dieci 
soon  after,  and  so  did  £. ;  and,  at  the  expiiation  of  twelve  nufntfas,  a  bili 
was  brooglit  for  a  sale ;  and  the  court  was  of  opinion,  that  tlie  time  ap< 
asjatcd  mpoywnit  bdna  twelve  ttontfaa after  uie death  of  £.,  Ihat  time 
Deins  come  the  money  ongfat  to  be  paid^  and  there  being  no  way  of -doiili^ 
that  bat  by  a  mortgage  or  sale  of  tne  reversion,  the  one  or  the  other  most 
ha  decreed,  and  a  sale  was  decreed  according  to  the  prayer  of  the  biU. 
So  in  another  case  where  lands  were  limited  to  three  fbnales  for  their  re^ 

ritive  Uvea  and  jointures,  with  remainder  to  H.  M.  for  Ufe,  wilh  rematn- 
to  the  first  and  other  aons  of  the  marriage  in  tail  male,  upon  agreement 
•  that  if  H.  M.  at  his  death  sliould  have  only  one  daughter  by  his  wife,  and 
aaaon,  then  the  persons  In  remainder,  except  the  jointresses,  should  pay 
■nto  such  daughter  the  sum  of  2000^.  at  one  entire  payment  at  Midsummer 
then  next,  after  she  should  be  sixteen,  with  a  power,  in  case  of  non-pay-  ^ 

ma,  Ibr  the  daughter  to  distrain  the  lands  ror  the  same  wi€h  damages^ 
An  only  child  of  the  marriage,  after  the  deatli  of  her  father,  attained  the 
age  of  sixteen,  and  married,  and  afterwards  she  and  her  hnsband  brought 
a  bin  for  rabing  the  portion  of  «000l.  by  sale  of  the  preraiaes,  it  was  in« 
silted,  that  she  ought  to  talte  her  portion  out  of  the  rents  and  profits ;  for 
that  the  lands  subject  to  the  poruon  beyond  the  jointures  were  but  ttOU 
per  aauinm,  and  the  more  because  there  was  not  any  express  -power  given 
to  the  trustees 'io  sell  by  the  settlement,  nor  to  tlie  dansnter  to  enter  and  * 
hoM  tfll  abe  was  aatiafied,  bat  only  a  bare  power  to  distrain.  But,  inas^ 
much  as  the  portion  was  to  be  paid  with  damages  at  sixteen,  and  tlie  plaintiff 
was  twenty  years  old  when  she  married,  and  as  the  portion  was  no  more 
than  the  marriage  fnortion  of  her  mother,  the  Lord  Chancellor  deehired  that 
he  would  presume  it  to  have  been  the  intention  of  the  parties  that  the  por- 
tion  should  be  raised  by  the  trustees  on  the  day  appointed  for  its  oayment, 
and  as  the  rcttadnder-man  refused  to  piQr'it,  and  a  nue  vras  prayed,  ne  would 
detree  a  sale  accordingly,    Muay  v.  MeyneU,  t  Vem.  1.^ 
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Jiti,  tdiae  80002.  for  the  daughters  of  that  marriage,  aa  so^m 
OB  cowoementhf  might  be,  widiout  limiting  any  express  time 
-when  the  portions  were  payable.  Husband  and  wife  were  both 
dead,  and  one  question  was,  whether  diis  8000/.  should  be 
raised  otherwise  than  out  of  the  yearly  rents  and  profits.  And, 
it  was  held,  that  it  should  be  rabed  by  sale  or  mortgage.  And 
the  principal  reason  was,  because  the  words  profits  of  lands, 
especially  when  to  pay  debts  or  portions,  implied  any  profits 
that  the  land  would  yield  either  by  selling  or  mortgaging.  And 
it  was*  said,  that  here  was  a  certain  time  named  for  payment  of^ 
the  portions,  and  that  implied,  though  not  expressed,  viz.  they 
were  to  be  paid  as  soofi  as  convenienfhf  might  be ;  now^  that 
was  presently,  for  the  daughter  being  twenty-one,  at  the  death 
of  tenant  for  life^  and  marriageable,  it  was  then  convenient. 
And  it  was  decreed,  that  the  portions  should  be  raised  by  sale 
or  mortgage,  as  should  be  agreed  by  the  master  and  the  par- 
ties. 
ff  rents  emmt  And,  although  the  authorities(t)on  this  head  of  equity  con* 
i^amilSkietUiu  ^^^  ^^  implication  of  a  power  to  raise  profits  by  anticipation 
tw)r^^«  majf  on  mor^ages,  to  cases  where  some  particular  time  is  mentioned 
[  86  1  ^^  alluded  to  (as  in  the  last  case)  for  die  payment,  at  which 
period  the  profits,  if  taken  as  they  ordinarily  accrue,  will  not 
effect  the  purposes  of  the  trust;  and  certainly  courts  have  laid 
great  stress  upon  that  circumstance,  as  authorising  them  to  eur* 
large  the  powel*  of  the  trustees;  yet  the  principle,  it  seems  to 
me,  may  be  extended  farther^  viz.  to  all  cases  where  the  inten- 
tion of  the  parties  and  purpose  to  be  effected  cannot  be  bronght 
about  within  a  reasonable  time,  unless  by  such  anticipation. 
Thus,  in  the  case  of  Stanhope  v.  Thacker(k),  where  lands  were 
conveyed  in  settlement  to  trustees  and  their  heirs  to  the  use  of 
A.  for  life,  then  to  B.  for  life,  remainder  to  C.  their  son,  for 
99  years,  remainder  to  his  intended  wife  for  her  jointure,  re- 
mainder to  the  first  and  other  sons  of  the  marriage  in  tail  male ' 
successively,  remainder  to  the  daughter  and  daughters  of  diat 
marriage,  and  the  heirs  of  their  bodies,  till  they  should,  out  of 
the  rents,  issues,  and  profits  of  die  same  premises,  have  raised 
and  received  the  sum  of  SOOO/;  with  remainder  over  after  the 
[  87  ]  said  sum  raised.  The  court  having  determined,  that  the  limi- 
tation to  the  daughters  was  but  a  security  till  that  money  was 
raised,  held,  that  the  SOOO/.  being  to  be  raised  out  of  the  rents, 
issues,  and  profits,  if  the  ordinary  or  annual  rents  and  profits 

(0  1  Atk.  550.    S  P«  Wbu.  669.         (k)  Free.  Chaa.  435. 
S  Vera.  72.  669. 
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of  die  lands  would  not  'raise  the  money  in  a  conveu^t  time 
toanmer  the  intent  of  the  attUmentf  which  was  to  provide 
portions  for  die  daughters,  the  same  might  be  decreed  in  a 
coait  of  equity  to  be  raised  by  a  sale  or  mortgage  thereof, 
which  were  the  extraordinary  profits  of  the  same  lands ;  for, 
otherwise,  if  the  daughters  should  be  confined  to  raise  the 
5000/.  out  of  the  annual  rents  and  profits  only,  they  would  be 
tating  out  their  portions,  and  might  never  have  any  sum  ade- 
qaate  to  the  provision  intended  for  them  (h)« 

And  a  trust  coeated  by  will  for  payment  of  debts  (/),  whether   Trust  by  wULio 
&ey  be  simple  contract,  or  specialty  (for  as  to  the  trust  both  ^**"'  ^^ 
ire  on  a  footing,  though  tbere  be  no  term  created  for  that  mortgage  (i)» 
purpose),  gives,  in  a  court  of  Equity,  incidentally  authority  to 
make  a  mortgage  or  sale;  because  the  estate,  by  virtue  of  such 
devise,  becomes  a  trust,  and  such  court  having  jurisdiction  to       [  88  J  ^ 
hqaidste,  after  liquidation  can  give  interest  for  the  debt. 

Tben  the  debt,  bemg  a  gross  sum  with  the  interest,  becomes   Then,  thg  debt 
mincnmbrance,  and  a  mortgage  may  be  made  to  pfiy  it  off;  ^*^  ^'^^T* J?!!! 
sad  in  sndi  case,  the  creditors,  if  not  paid,  can  have  no  relief  brmice. 
bat  by  application  to  a  court  of  Equity,  because  they  cim  have 
aoiSdion  against  the  heir,  or  against  him  and  the  devisee ;  and 
difinwhen  all  or  any  of  the  creditors  join  in,  or  bring  a  bill 
for  satisfaccion  of  their  debts,  and  to  have  a  performance  of 
tbe  trust  by  sale  or  mortgage,  from  the  moment  the  mortgage 
is  made,  that  also  it  is  clear  carries  interest. 

And  as  the  Court  of  Chancery  will,  upon  biUs  brought  by  Tnuteawmy 
cnditora,  decree  money  to  be  raised  by  mortgage  or  sale,  so  ^^^jj^^A^ 

delta  withtmi 
(0  Url  rf  Bath  V.  Bratford,  S  Yes.  587.    Cook  ▼.  Panoru,  Prec.  Chan.  184.    wrnHng/or^ 

decriee* 

(H)  So  in  ffMMjrtoii  v.  9Varbmrtonf  1  Bro.  Par.  Ca.  34.  a  tmst  term  was    jig^is  «niaf 
created  for  the  purpose  of  raisiDg  portions  out  of  rents  and  profits,  and  it.  fi^tse  portion  im 
vas  decreed  that  the  portions  should  be  raised  by  sale  or  mortgage  of  the    remmable  (mf . 
trast  terai.    And  in  another  case  where  a  person  bad  a  power  '*  from  time  to 


by  cfaarsing  certain  parts  of  the  estates  with  the  payment  of  portions  to  his 
gBUMi-dbildren,  to  be  pdid  at  twenty-one, » or  marriage^  with  reasonable  main* 
tcttoce  in  the  mean  time.  It  was  held,  that  the  portions  should  be  raised 
bj  sale  or  mortj^ge,  and  not  by  perception  of  rents,  because  it  could  not 
thereby  be  leeeivM  in  any  reasonable  tune,  and  the  party  entitled  might  be 
tbridged  of  half  the  value  of  the  portion  by  that  manner  of  rabing  it.  KeUy 
V.  BeUewy  1  Bro.  Par.  Ca.  SOS. 

(I)  And  as  to  the  words  which  create  a  trust  to  pay  debts,  it  was  decreed    ^o^  word$ 
by  Lord  Nottingham  in  one  case,  tibat  where  a  person  devised  in  these  words,    create  tnut  to 
**  my  debta  and  legacies  being  first  deducted,  I  devise  ail  my  estate  real  and    pay  debto. 
personal  to  L  S.,"  it  amounted  to  a  devise  to  sell  (and  consequently  to  mort« 
me,  antes,  81.)  for  the  payment  of  debts.    Newmcm  ▼.  JoknsoMf  1  Vem.  45. 
<t  vide  SMerriv.  SIS. 

£ 
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[89] 

in  aUounng  in- 
terest  on  mch 
debti. 


[90] 


Power  to  poT" 
tion  includes  a 
power  to  raise 
U  by  mortgage 
ai  a  certain 
time. 


Whanportiom 
nuy  be  raised^ 
and  whin  they 
bear  interest* 


they  will  support  trustees  who  mortage  without  siich  decree 
first  hady  if  it  be  fairly  done ;  for  the  trustees  need  not  wait 
for  a  decree  of  the  court,  which,  if  it  were  necessary,  woald 
oblige  every  person  to  come  there,  but  they  may  do  it  without  ^ 
And  this  is  plain,  if  we  consider  the  nature  of  a  decree  of  that 
court,  for  such  decree'  does  not  create  or  give  &  right,  but  only 
enforces  an  execution  of  a  trust  and  power  i^r«  subsisting^ 

And,  in  allowing  interest  in  such  cases,  equity  acts  by  analogy 
to  the  proceedings  where  creditors  are  left  to  their  legal  remedy ; 
for,  if  a  bond  creditor  bring  an  action  against  the  heir  at  law, 
or  against  him  and  the  devisee  jointly,  and  (since  the  statute  of 
fraudulent  devises)  if  the  heir  in  case  of  descent.  Ok*  heir  and 
devisee  joining  in  case  of  a  devise,  come  in  and  confess  real 
assets  (which  in  justice  they  ought  to  do),  in  that  case  judgment 
goes  against  them  for  the  debt,  to  be  levied  out  of  the  estate; 
but,  because  it  cannot  -be  known  how  much  the  value  of  the 
land  desceuded  or  devised  is  per  annum,  there  issues  a  writ  of 
inquiry  to  the^sheri£f,   and  the  judgment  proceeds,   that   the 
sheriff  shall  deliver  the  lands  to  the  plaintiff  donee  debitum  pre^ 
dictum  levaverit ;  then  the  sheriff  makes  an  inquiry  in  nature 
of  an  extent,  fixes  the  extended  value,  which  is  always  much 
below  the  real  value  of  the  lands,  and  delivers^  them  to   the 
plaintiff  according  to  that  value.    The  remedy  that  the  heir  and 
devisee  have,  is  by  scire  facias,  to  have  an  account  and   the 
lands  delivered  back.     But  a  court  of  law  will  do  that  only 
according  to  the  extendecl  value  by  the  sheriff;  therefore,  the 
heir  and  devisee  must  come  to  a  court  of  equity  to  have  it  ex- 
tended  according  to  the  real  value,  and  to  have  it  back  after- 
wards :  but  the  court  will  insert  terms,  namely,  upon  paying 
interest;   for  a  court  of  equity  will  not  extend  its  power  to 
assist  thQ  heir  at  law  or  devisee,  but  according  to  equity,  by 
making  him  answer  satisfaction  and  do  justice. 

The  declaring  an  estate  '^  to  be  chargeable  (m),  and  to  stand 
charged  wilh  the  raising  a  sum  of  money  for  the  benefit  of 
children  unprovided  for,  in  such  manner  and  in  such  propor- 
tions, as  the  survivor  of  the  father  or  mother  should  appoint,** 
would  not  only  include  a  power  of  raising  the  money  by  mort- 
gage or  sale,  but  a  certain  determinate  time  for  raising  it. 

And  portions  may  be  raised  by  mortgage,  whenever,  by  con- 
struction of  law,  they  become  payabiie ;  for,  from  that  time  they 
bear  interest,  but  not  before,  unless  there  be  a  special  provision 


(m)  Green  ▼.  Bekhier,  1  Atk.  505. 
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to  that  effect  on  limiting  them  ;  because  porlions  do  not 
cany  interest  as  due  thereon  by  virtue  of  their  own  intrinsic 
nature^  but  in  respect  of  forbearance  of  payment,  as  in  case 
of  any  other  liquidated  sum  due(K). 

But,  wherever  a  trust  of  a  term  for  raising  portions  pre-   -^  particular 
scnbes  a  particular  method  for  raismg  them,  it  implies  a  nega-  implies  a  nega- 
tifc,  that  they  shall  not  be  raised  in  any  other  way  (w) :  as  if  it  ^*  "fScrlwr 
authorizes  the  trustee  to  raise  and  pay  out  of  the  rents  and  extensive  modei 
profits  of  the  estates  charged,  as  well  hy  leases  for  one,  two,        L  9^  J 
or  three  lives,  or  for  any  number  of  years  determinable  thereon, 
as  for  twenty-one  years  absolute  at  the  old  rent,  a  certain  sum 
for  daughters  portioix?  ;  for,  in  such  case^  it  is  as  much  the 
intent  of  the  settlement^  to  confine  the  manner  of  raising  the 

portion  to  leasing,  as  to  secure  any  portion  at  all,  and,  con- 

« 

(b)  Ity  ▼.  Gilbert y  2  P.  Wms.  13.  Vide  1  Ves.  94.  Lord  Hardwicke's 

[postea,  97.— -£d.]  Prec*  Chan.  5&3.  observations  on  this  case.    EtseeiSir 

JEve/yn  V.  Evelyn,  2  P.  Wms,  659.  John  Talbut  v.  Duke  qf  Shrewsbury, 

MUU  V.  Banksy  3  P.  Wms.  1.  6.  8.  Glib:  Kep.  £q.  89. 

(K)  Interest  is  payable  on  portions  from  the  tiAie  they  become  due,  Priti^  As  to  interest 
f9H  T.  Taylor f  1  Bro.  Par.  Ca.  23.  HaU  v.  Carter,  2  Atk.  357.  notwithstand-  09  portions, 
iogtb^t  time  may  arrive  during  the  minority  of  the  children,  hydon  v.  Lydon^ 
U  Ves.  558 ;  and  a  portion  wiU  carry  interest  from  the  time  that  it  might 
inve  been  raised,  and  an  inqniry  will  be  directed  to  ascertain  that  time. 
BsgemeU  v.  BageweUj  5  Jiro.  Par.  Ca.  51 ;  but  so  long  as  portions  remain 
liable  to  a  contingency  interest  will  not  be  pa^ble.  Reresby  v.  Newland, 
postea,  189.  A  portion  may  vest  at  twenty-one  m  the  parent's  life-time,  and 
from  that  time  it  will  bear  interest,  although  it  be  not  raisable  till  after  the 

Kcoft  death,  1  P.  Wms.  480.  14  Ves.,  558.  £t  vide  postea,  107,  and  n.  (z). 
t  it  should  seem^  if  the  paymeat  of  the  portion  be  postponed  till  the  pCd- 
reut's  death,  it  will  not  carry  interest  till  that  event  has  happened.  And 
^en  a  portion  is  to  be  raised  by  f^erception  of  the  rents  and  profits,  it  is 
Mt considered  as  agross  sum  due  at  a  certain  time,  but  a  right  to  receive 
the  rents  as  they  b^ome  due ;  and  consequently  snch  poilions  do  not  bear 
interest  for  the  parts  which  from  time  to  time  remain  unpaid.  2  P.  Wms. 
^1«  If  the  person  in  reversion  wishes  to  redeem  the  term,  and  exonerate 
tbe  estate,  he  eannot  do  it  without  paying  interest  on  the  portions  from  the 
tiflie  they  become  due.  HaU  v.  Carter ^  ubi  supra.  Kenmore  v.  De  Grey, 
1  £q.  Ca.  Abr.  341,  pi.  4. 

A  portion  charged  on  real  estate  carries  interest  at  4  per  cent,-  GuUUm  v.  After  whai 
HsUasidy  2  Atk.  343.  from  the  time  the  portion  ought  to  be  rai^d  and  paid,  rate. 
although  interest  is  not  mentioned,  Por^freit  v.  tVindior,  t  Ves.  487.  because 
it  nay  be  necessary  that  interest  should  be  given  by  way  of  maintenance,  for 
tbere  may  be  no  other.  Boycott  v.  Cotton,  1  Atk.  555.  But  where  there  is 
a  power  to  raise  portions  for  children  by  a  charge  on  an  estate,  that  power 
aeeeatarily  imports  a  discretion  in  the  party  exercising  the  power  to  pre- 
scribe what  rate  of  interest  shall  be  payable  from  the  tmie  the  portion  to  be 
iiised  ia  payable  or  vested,  provided  it  does  not  exceed  legal  interest.  Lewis 
^'Frekey  t  Ves.  jun.  511.  and  see  Boycott  v.  Cotton,  1  Atk.  552.  The  court 
only  interferes  by  giving  4  per  cent,  where  no  rate  is  specified  by  him  who 
has  a  right  to  fix  &e  sum.  2  Ves.  jun.  5lS.  Roe  v.  Pogson,  2  Madd.  Rep. 
457* 

In  cases  where  partien  sleep  upoi^  their  rights,  and  no  compromise  or  dis-    FtoMwhai 
cnasion  of  their  claims  has  taken  place,  and  where  the  defendant  is  ignorant   time  interest 
thereof,  and  there  is  no  disability  on  the  one  side,  nor  fraud  on  the  other,  in-  tpi0  be  giveud 
terest  wilt  not  be  given  on  a  portion,  or  an  account  directed  of  the  rents  and 
profits  farther  back  than  the  filing  of  the  bill.    Barrington  v.  O'Brien,  1  Ball 
Jc  Bcaty,  ISO.  and  see  14  Ves.  558. 
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Power  to  TciMj 
bff  lease  ornutrt' 
gagty  nigativea 
power  to  sell. 


[94] 


Power  to  let 
mui  Met  and  out 

of  rents  to  pay  f 
^e.  con/ere  no 
power  of  sale. 


Arguments  ^ 
ineontfenienee 
cannot  miter 
plaim  words  mid 
intention  of 
parties  {u). 


sequently^  it  would  be  a  plain  breach  of  trust  to  raise  it  any 
other  way  (l). 

Where  a  will  contained  a  clause,  ''  that  the  trustees  should, 
by  perception  of  the  rents  and  profits,  or  by  leasing  or  mort- 
gaging the  s^me^  raise  and. levy  the  sums  and  legacies  made 
payable  out  of  lands,  amounting  to  30,000/.  and  should  pay 
the  same  in  such  manner  as  in  the  said  will  before-mentioned,'* 
Lord  Hardwicke  refused  to  decree  a  sale  (o),  observing,  that 
where  a  man  created  a  term  for  payment  of  debts,  and  de- 
clared the  trust  of  that  term  to  be  by  perception  of  rents  and 
profits,  or  by  leasing  or  by  mortgaging  to  raise  suKBcient  money 
for  the  payment  of  his  debts,  it  restrained  it  merely  to  a  pay- 
ment out  of  the  rents  and  profits ;  if  it  had  been  a  trust  of  the 
rents  and  profits,  he  said  the  term  might  have  been  sold  for  the 
satisfaction  of  creditors. 

So  it  was  held  by  Lord  Nottingham,  in  the  case  of  Cook  v* 
Parsons  (p),  that  a  devise  to  trustees  and  their  heirs,  to  aet 
and  farm  let  and  out  of  the  rents  (without  saying  and  pro- 
fits), to  pay  his  debts,  that  the  words  *^  let  and  set,  and  out 
of  the  rents  to  pay,''  were  not  sufiicient  whereon  to  ground  a 
decree  for  sale. 

In  cases,  where  the  words  and  intent  of  the  parties  are  plain, 
no  arguments  from  the  inconveniences  that  may  result  to  the 


(o)  Ridont   v.  Earl  of  Plymonth, 
2  Atk.105. 
(p)  Pre.  Cha.  184.  £t  vide  Corbet 


V.  MaidwMf  infra.  Sir  John  TmthU 
V.  Dnke  rf  Skrewtbwrf^  GUb.  Rep, 
Eq.  89. 


niuaifnotime 
appointed  for 
payment  tf  por- 
tion* 


TkreeruUsqf 
soutruction. 


(L)  In  this  case,  of  Ivy  v.  Gilbert^  the  true  reason  for  decreeing  the  por- 
tion to  be  raised  out  of  the  rents,  appears  to  have  been,  that  no  Ume  tmving 
been  appointed  for  payment  of  the  fortune,  it  could  not  carry  interest,  ana 
then  it  could  not  be  raised  by  sale  or  mortgage,  since  either  of  those  me- 
thods necessarily  imported  an  immediate  time  of  payment,  and  accordingly 
a  right  to  interest.  .At  the  hearing  before  the  Lords,  2  Bro.  P.  C.  468,  it 
was  insisted  on  for  the  appellants,  that  daughters'  portions  in  their  nature 
required  to  be  paid  in  gross  sums,  and  that  where  there  was  a  term  abao- 
lote  in  trust,  there  was  an  estate  sufficient  in  law  to  raise  them  by  sale  or 
mortgage,  and  that  it  must  be  taken  to  be  the  primary  intent  of  tiie  parties 
in  every  such  case,  tliat  the  portions  should  be '  paid  immediately,  since 
otherwise  tlie  remainder-man,  especially  if  he  were  but  a  tenant  for  life, 
might  be  starved  by  a  total  application  of  the  profits  of  the  estate  towanla 
discharging  tlie  incumbrance.  But  the  Lords,  after  great  consideration^ 
affirmed  Ihe  decree,  which  seems  decisive  of  three  points :  first,  that  daagh- 
ters'  portions  do  not  always,  in  their  nature,  require  to  be  raised  at  once,  or 
in  one  entire  gross  sum ;  secondly ,  that  limiting  a  trust  term  as  a  security  for 
that  purpose,  upon  failure  of  issue  male,  cannot  be  understood  to  fix  tlie 
contingency  as  the  time  of  payment ;  thirdly^  that  where  there  is  no  snch 
time  appointed,  there  will  be  no  interest  due  for  the  fortunes,  nor  cosiae- 
qiientiy  any  authority  to  raise  them  by  sale  or  mortgage. 

(M)  Lord  Cowpef's  observation  on  this  is,  that  it  would  be  to  no  purpose 
for  any  one  to  make  deeds,  if  the  argument  of  convenience  or  incon- 
venience should  prevail  to  over-rule  them.  1  Salk^  159.  Postea,  page  itO^ 
and  note  there.    See  also  1  Ves*  jun.  234. 


QF  THE   VORTGAOOE.  ^ 

objects  of  Uie  settlement^  from  the  prescribed  mode  of  raising 
tbe  money,  are  of  force ;  because,  the  same  settlement,  which 
orders  the  payment  of  portions  at  eighteen  or  twenty,  or,  as 
soon  after  as  the  same  can  be  raised  by  the  means  pointed  out, 
ought  order  the  payment  thereof  at  forty  years  old ;  the  same  [  9^  ] 
settlement,  which  provides  a  hirge  sum,  might  have  provided  a 
small  sum ;  but  the  parties  would  have  had  no  right  to  com- 
plain, or,  if  they  did,  could  not  be  relieved.  In  these  cases, 
the  deed  roust  determine  for  itself.  It  might  as  well  be  con- 
tended that,  in  such  cases,  the  trustee  might  make  a  lease,  for 
foor  lives,  or  for  years  determinable  upon  the  death  of  four 
lives,  or  that  they  might  make  a  lease  for  years  reserving  less 
dian  the  old  rent,,  as  to  say,  that  under  such  a  trust,  they 
ai^tmake  a  mor^^e  or  sale  of  the  term. 

And,  the  same  observation  is  applicable  to  a  devise  for  pay-  Dense  MfHnf' 
meat  of  debts  (j);   for,  by  the  words  and  construction  of  the  Zlto^wt^ 
statute  of  fraudulent  devises,  the  devising  an  estate  for  payment  %!^^*^^  ^ 
of  debts,  takes  tbe  case  out  of  the  statute,  aiid  then  die  debt,  vtfe<(N)« 
staodii^  as  it  would  have  dime  before  that  statute  was  made, 

{fl)UMgardy.  Ettrl  ^ Derby y  l  Bro.  Cluu  Ca.  311.    [l  Ves.  532.— Ed.]     ^ 


(K)  By  tbe  statute  for  the  relief  of  creditors  against  frandaleot  devises,  Statute  effrvu* 
3W.  &  M.  Ov  14.  ft.  3.  after  reciting  that  seYeral  persons  indebted  by  bond,  dulent  deineee. 
orotber  specialty,  had,  by  their  last  wills  and  testamentS)  devised  awav 
thrir  estates,  to  the  great  prejndice  of  their  creditors,  it  is  enacted,  that  all 
iriUs  and  testaments,  limitations,  dispositions,  or  appointments,  of  or  eon- 
eemiog  any  manors,  messuages,  &c.  or  of  any  rent,  profit,  term,  or  ^charge 
oat  of  the  same,  whereof  anv  person  or  persons,,  at  the  time  of  his,  her,  or 
tkeir  decease,  shall  be  seised  ii&  fee-«imple,  in  possession,  reversion,  or  re- 
■niader,  or  luive  power  to  dispose  of  by  his,  her,  or  their  last  wills  or  testa- 
aie&tB,  to  be  made  alter  the  S5th  day  of  March,  1692,  shall  be  deemed  and 
taken  only  as  against  such  creditor  or  creditors  as  aforesaid,  his,  her,  or 
Aeir  hetra,  &c.  to  be  fraudulent,  and  clearly,  absolutely,  and  utterly  void, 
frostrste,  and  of  none  effect.  Before  the  making  of  tliis  act,  a  bond  credi- 
tor coold  not  at  common  law  recover  his  debt  against  the  devisee  of  his 
<lebtor.  8  Atk.  291.  To  remedy  this  defect,  the  statute  was  passed,  on  the 
auxim,  that  a  man  should  be  just  before  he  is  generous. 

An  opinion  appears  to  have  been  long  entertained,  of  which  the  text  is    Consequence 
IB  example,  that  the  operation  of  this  statute  is  confined  to  the  case  where  a    and  qnaliJUa^ 
debtor  devises  away  his  real  estate  from  his  creditors,  and  leaves  them  to    ^on  ^o  lauf,  t» 
ehiBce  to  procure  their  debts,  enriching  third  persons  at  'their  expence.    On    t^xt,  > 

ti«  aaUionty  of  this  opinion,  it  has  been  heUi,  that  where  a  testator  makes 
>n  express  devise  to  his  creditors,  or  creates  a  trust  for  their  benefit,  there 
the  statute  shall  not  have  any  effect,  however  iuadeqiiate  the  trust  may  be  to 
ensure  a  complete  payment  o(  tlicir  demands,  ^ath  v.  Bra^fordy  %  Ves. 
590.  Consequently,  where  a  testator  devises  the  yearly  rents  and  profits  of 
his  estate  to  trustees  to  pay  his  debts,  no  sale  or  mortgage  can  be  decreed, 
hot  the  creditors  most  eitlier  be  driven  to  the  leisurely  remedy  of  receiving 
their  debts  year  by  year  as  the  rents  become  due,  or  obliged  to  apply  to 
Parliament  to  procure  a  sale  or  mortgage.  This  b  the  consequence  of  the 
opiotoo  of  Lord  Loughborough,  in  the  case  of  Ungard  v.  Dertnff  the  case 
quoted  in  the  text«  and  of  Lord  Hardwicke,  in  the  case  of  Bath  v.  Bradford ^ 
obi  supra ;  but  sucli  could  never  have  been  the  intention  of  the  Legislature, 
tad  therefore  Lord  Thurlow,  in  the  case  of  Hughes  v.  Dovdbtn^  s  Bro,  Ch. 
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Term  to  cease 
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ndsed,  An  tn- 
ference  against 
power  of  nwrt* 


[95] 


Case  where 
debts  were  rais- 
ed  fry  sale,  and 
legacies  Uft  to 
he  raised  out  of 
fenJts{o). 


^y)^en  legacies 
Coupled  with 


the  creditor  can  come  upon  the  real  estate  only  in  soch  manner 
as  the  tmll  directs.  Therefore^  ¥^here  one  devised  his  estates 
to  trusteed,  in  trust  to  pay  the  yearly  rents  and  profits^  in  dis- 
charge of  bis  wife's  jointure  and  his  sister's  annuity,  and  in 
payment  of  such  of  his  debts  and  the  interest  thereof,  as  his 
personal  estate  should  fall  short  of  satisfymg,  and,  subject 
thereto,  to  pay  his  brother  an  annuity  of  one  hundred  pounds 
per  annum,  io  continue  till  after  his  debts,  affecting  his  lands, 
should  be  paid  off  by  the  rents  and  profits  of  his  estate,  and, 
immediately  after  the  payment  of  his  debts,  then  two  hundred 
pounds  per  arnium,  in  lieu  of  the  one  hundred  pounds,  and  an 
additional  annuity  of  fifty  pounds  to  his  sister ;  and  as  to  the  re- 
sidue of  the  rents  and  profits,  gave  them  over ;  it  was  held,  tbat 
there  could  be  no  sale  or  mortgage,  it  being  the  clear  intent  of 
the  testator,  that  no  part  of  the  land  should  be  aliened  for  the 
payment  of  debts. 

And  the  law  would  be  the  same,  if  there  were  ground, 
from  whence  it  necessarily  must  be  inferred,  that  portions 
were  meant  to  be  raised  by  perception  of  profits  (r) ;  as  if  the 
leasing  power  for  raising  portions  were  restrained,  '^  so  as 
such  lease  or  leases  shall  cease  and  determine,  when  the  mo- 
ney shall  be  raised  ;''  for,  such  a  clause  furnishes  the  strongest 
argument  imaginable,  that  the  seller  did  not  intend  a  sale  of 
the  premises  for  the  raising  of  those  portions,  but  only  to  do  it 
by  perception  of  profits,  when,  even  a  lease  thereof  was  not 
to  continue  after  the  portions  raised,  which  could  not  be,  if,  af- 
ter those  sums  were  raised,  and  tlie  children  paid  off,  the  term 
\yas  still  to  subsist  for  a  purchaser  or  mortgagee ;  it  would  not 
be  possible  that  the  term  could  cease,  on  raising  the  portions, 
in  any  other  sense  or  way  than  by  raising  them  out  of  the 
growing  profits. 

And,  in  the  case  of  Baines  v.  Dixon  («),  Lord  Hardwicke 
took  a  middle  course,  and  raised  the  debts  by  sale,  and  left  the 

(r)  Etielyn  v.  Evelyn^  S  P.  Wm&.      p.  131,  postca,  in  note  there.— Ed.} 
659.  [vSee  a  fuller  report  of  this  case,  {a)  1  Yes.  41. 

Ch.  114.  2  Cox.  Ch.  Ca.l70.  seems  to  have  given  tlie  tme  exposition  of  this 
statute.  His  Lordship's'  opinion  in  that  case  ivas,  that  if  a  devbe  for  pay- 
ment of  debts  did  not  provide  for  such  payment  in  a  practicable  manner,  it 
Would  fall  within  the  spirit  aiid  meaning  of  tlie  act,  and  be  therefore  void. 
Alluding  to  tlie  case  ofUngard  v.  D^by,  his  Lordship  remarked,'  that  if 
such  a  case  should  come  before  him,  he  would  refer  it  to  the  Master  to  state 
whether,  according  to  tlie  mode  prescribed  by  the  testator,  the  debts  conld 
be  paid,  and  if  the  Master  reported,  that  tlie  debts  could  not  be  paid  by 
that  mode,  he  would  consider  it  as  a  fraudulent  devise,  nntil  controuled  by 
the  House  of  Lords. 

(O)  Lord  Somers,  in  his  notes  on  the  case  of  Sheldon  v.  Dormer,  3  Vem. 
310.  states,  that  in  that  case  the  esjtate  out  of  which  it  was  desired  to  raise 
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lq;ici€8  to  be  pmd  out  of  die  annud  profits.  In  this  case  one 
devised  his  estates  to  trustees^  and  their  heirs  in  trust,  for  paying 
his  ftiDeral  expences,  debts,  and  legacies,  as  far  as  the  personal 
estate  should  be  deficient,  then  for  raising  a  maintenance  and 
education  for  his  children  until  they  attained  certain  ages,  then 
all  the  surplus  as  should  arise  from  the  rents  and  profits  to  and 
among  his  daughters,  and  all  his  other  younger  children  as  should 
be  living,  at  their  respective  ages  of  twenty-one»  and  that  his 
tnistees  should  convey  his  estate  to  his  son  at  twenty-three ;  he 
then  gave  some  legacies  to  be  paid  after  the  debts  with  all  con« 
veaienoe,  as  the  profits  of  the  estate  should  advance  the  money.  [  96  ] 
On  a  biU  brought  by  die  daughter  it  was  directed  at  the  Rolls, 
that  a  sufficient  part  of  the  real  estate  should  be  sold  for  pay- 
OKQt  of  the  debts  and  legacies  unsatisfied ;  with  this  part  of 
the  decree  die  defendant,  the  son,  was  dissatisfied,  and,  on  an 
appeal  to  the  Chancellor,  his  JLordsliip  determined  that  a  middle 
way  was  to  be  taken,  and  a  sale  directed  for  the  debts,  but 
the  legacies  to  be  paid  as  the  rents  and  profits  should  arise ; 
for  his  Lordship  held,  that  the  last  clause  reladng  to  the  lega- 
cies, was  a  direction  that  they  should  be  paid  out  of  the  annual 
profits  (p). . 

However,  the  value  of  the  estate,  and  the  length  of  time  it   ^*^«  ««*- 
would  take  to  raise  a  sum  charged,  coupled  with  the  object,  nUyheha-teA 
might  possibly,  in  some  itistances,  be  material,  notwithstanding  J^IJJJ^  «yrew 
the  Hiode  was  limited  in  express  terms. 

But,  where  a  mortgagee  had  lent  money  upon  an  assignment  ^^g^tgor  re- 

e  •  »  iiiATjii^  cetvtnf  rents 

of  a  teiln  so  circumstanced  (q),  and  had  suffered  the  mortgagor  till  drfault^ 

must  accotmt, 
■     ■■ —  ■  wkem. 

the  Dortiens,  was  charged  with  a  snm  of  money  to  be  raised  by  the  rents  and    ddfts  may  he 

prohts,  for  tiie  payment  not  only  of  a  portion,  bnt  likewise  of  debts ;  and  in    raised  by  mart 

«Q  SQch  rases,  his  Lordship  states  himself  to  be  of  opinion,  that  if  tlie  snm  ap-   rage* 

pototed  to  be  raised  cannot  be  raised  by  the  annaal  perception  of  the  rents  and 

Profits,  so  as  to  answer  the  end  for  which  they  were  designed,  the  legacies 

being  coopled  with  debts,  may  be  raised  in  the  same  manner,  to  comply  ' 

vitb  tkc  ioteot  of  the  party,  bnt  not  so  where  it  is  only  to  satisfy  childrens* 

portions  withont  debts,  when  no  time  is  limited  and  the  profits  alone  are 

Mifficient  to  discharge  them.    So  far  as  this  extra-judicial  opinion  proceeds 

OQ  a  compliance  with  the  intention  of  the  parties,  it  may  be  good  law ; 

hot  otherwise  it  is  contradicted  by  tiie  decison  of  Lord  Uardwicke  in  the 

case  quoted  in  the  text. 

(P)  And  bis  Lordship  said,  tliat  ms  to  the  intention^— there  was  not  one   Am  to  intentum* 
case  in  ten  where  the  conrt  had  decreed  a  sale  on  the  words  *'  rents  and     ^ 
proBte,"  that  it  had  been  agreeable  to  the  testator's  intention,  yet  the  court 
had,  in  aid  of  a  creditor,  directed  a  sale  by  a  kind  of  discretionary  power 
or  ground  of  law,  that  rents  and  profits  in  a  will  meant  to  pass  tlie  laud  it-    Prefitseanies 
>clf.    1  Ves.  171.    See  alsto  as  to  this  latter  point.  Hall  v.  Carter,  9  Atk.  /m. 
^'^.    t  lb.  550.  infra,  198.    Johnson  v.  Arnold,  1  Ves.  171,  and  «  Ves.  6c 
Bea.74. 

(Q)  That  is,  where  a  mortgagee  had  lent  money  upon  an  assignment  of 
t  term  created  by  the  mortgagor,  in  virtue  of  a  power  which  autho« 
riaed  a  levying  of  the  portion  by  perception  of  the  profits  as  they  aro^e 
only.  ^ 
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Tower  iocktrgi 
impUea  power 
I  to  mortgage, 
wiihinUereit. 


[98] 


ParHeeJIxing 
nUe  qf  intereetf 
cokrtetamot 
cUer  it. 


Power  m««i  he 
recited,  or  taken 
notice  1^, 


to  GontiiHie  io  poBseamot^  and  to  receive  the  rents  and  profits, 
under  the  clause  in  the  mortgi^  deed,  that  it  should  be  hw- 
ful  for  the  mortgagor,  to  take  the  profits  without  aoconnt 
until  default  of  payment,  so  that  he,  by  that  clause,  was  in  the 
nature  of  a  tenaut  at  will  to  the  mortgagee  (Q ;  it  was  held, 
that  so  much  pf  the  profita,  as  the  mor^^agpr  bad  received, 
niust  go  towards  the  payment  and  sinking  of  the  portions,  and 
that  the  mortgagee  must  resort  to  the  mor^;agor  or  his  repre- 
sentatives for  the  mortgage-money  and  interest ;  but,  as 
there  was  a  power  of  leasing,  the  master  was  directed  to  see 
how  far  the  land  might  have  been  charged  by  leasing,  and 
whether  any  lands  were  vacant ;  and  the  court  reserved  the 
c<Misideration,  how  iar  the  estlkte  should  be  tbeieby  charge- 
able. 

If  a  man  has  power  to  charge  with  any  sum  not  exceedii^ 
a  specific  sum  mentioned,  he  nlay  raise  the  same  by  mort- 
gage (u) ;  for,  he  may,  notwithstanding,  charge  it  with  the 
given  sum,  and  any  lawful  rate  of  interest  besides;  because, 
the  intention,  in  such  case,  is  to  chaise  the  premises  with  the 
principal  money,  and  that,  of  course,  carries  interest,  for  no- 
body would  lend  the  sum  chaiged  on  such  security,  if  the  law 
were  otherwise. 

But  if  the  party  entitled  to  chaige  or  to  give  interest 
from  the  time  the  fund  is  to  be  productive,  fixes  the  rate 
of  interest,  |he  Court  of  Chancery  cannot  controul  or  diminish 

it  (X). 

Persons  authorized  to  raise  money  upon  land  by  virtue  of 
powers,  will  not  be  considered  as  having  acted  in  execution  of 
such  power,  unless  it  be  so  stated  in  the  mortgage  deed,  or  be 
a  necessary  inference  from  the  res  gesta  between  the  parties ; 
nor  will  a  court  of  Equity  relieve  the  mortgagee,  if  this  be  ne- 
glected. Therefore,  where  there  was  tenant  for  life,  remainder 
in  tail,  remainder  over,  under  a  settlement,  with  power  to  te- 
nant for  life  by  deed  in  writing,  to  charge  the  estates  in  settle- 
ment with  2000/.  and  the  tenant  for  life,  and  the  remainder- 
man in  tail,  without  reciting  the  power ^  conveyed  the  lands  in 
fee  by  way  of  mortgage;   it  was  held  in  Chancery (^),  that 


(0  Iry  V.  GUhcri,  2  P.  Wms.  13. 
[Decree  affirmed y])om.Proc.  SBro. 
P.  C.  462.  £t  vide  91,  antca,  note 
(L).— £'d.] 

(u)  Lord  KUmury  v.  Geery,  2  Salk. 
538.  I  £q.  Ca.  Abr.  S41.  c.  4.  Earl 
of  Hath  V.  Earl  of  Bradford,  2\es, 
587.  Evelyn  ▼.  Evdyn,  t  P.  Wms. 
591.  659.     As  appUed^  8  Atk.  359. 


Boyeot  v.  Cotton,  1  Atk.  552.  J>irtt 
V.  Fr€ke,  2  Ves.  juo.  507.  [Ct  vide 
SHweU  y.  Bernard^  6  Ves.  520.— £d.] 

(x)  Guilkan  v.  UoUand,  2  Atk.  34S. 
ct  3  Ves.  JDn.  512.  TEt  vide  antes, 
p.  90,  note  (K).— Ed. J 

(y)  Jenldna  v.  K^nySf  1  Lev.  150. 
237.  S.  L.  Hard.  395.  1  Cha.  Ca^ 
103. 
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the  tenmt  io   tail,  joHiing  with   die    tenant  for  life  in  the       [  99  ] 
coafeyance,    and  not  reciting  the  power,    it  could   not  be 
taken  to  be  a  conveyance  in  execution  of  Uie  power,  but  as      ^ 

einier(B)«  r'  » 


(R)  AppoiDtments  deviating  considerably'  from  the  letter  of  the  powers    Sapporitum 
■■der  which  they  are  made,  have  frequently  been  supported,  and  it  is  more    that  emu  in 
than  probable,  that  a  court  of  Equity  would  at  this  day,  if  a  clear  intention   text  wtmld  Ite 
appeared  to  execute  the  power,  consider  such  an  execution  as  that  in  the   supported* 
text  a  sabstantialy  althoogo  a  defective  execution,  and  would  relieve  against 
the  defect,  m  favor  of  the  mortgagee.    On  tiiis  principle,  a  power  to  ap- 
jwint  estates  to  be  purchased  witii  money  produced  by  the  sale  of  other 
estates,  was  considered  as  well  executed  by   an  appointment  operating 
directly  on  the  original  estates,  as  that,  it  was  said,  amounted  substantially 
to  the  same  thing.    BuOock  v.  Fbtdgate^  1  Ves.  &  Bea.  471.    And  it  has 
bcea  beM,  that  in  equity  an  unlimited  power  to  charge  an  estate,  will  tmtho-^ 
rize  a  disposition  of  the  estate  itself,  in  trust  to  seU  and  divide  the  money 
anwDgrt  the  objects.    Long  v.  Lng,  5  Ves.  445. ;  et  vide  Mr.  Sugden's  ob- 
servations on  this  case,  in.  his  Treatise  on  Powers,  p.  438.    It  is  merely  ob- 
servable, that  consistently  with  the  established  rules  on  the  construction 
•f  powers,  a  power  to  charge  cauioft  well  be  construed  to  include  a  power 
to  gif e  the  estate  itself.    But  the  converse  of  that  proposition,  that  a  power 
to  grant  the  land  enables  a  charge  of  a  sum  of  money  on  the  land,  is  easily 
reconcileabie,  on  the  maxim  me{jn$  €<mimet  m  9$  mkuu.    See  Roberts  v.  Dix^ 
veil,  2  £q.  Ca.  Abr.  688.    Pakner  v.  Wheeler,  t  Ball  &  Beaty~,  18. 

Before  we  proceed  to  the  consideration  of  the  second  division  of  this 
cbapier,  it  may  be  useful  just  to  collect  into  one  view  the  leading  features  of 
the  BOBierons  class  of  oases  on  this  subject. 

We  have  seen,  that  the  natural  meaning  of  the  word  profite^  is  annual  Of  the  word 
profits.  If  then  that  word  be  found  alone,  it  mu5t  be  taken  in  its  natural  "prsfiis.'* 
aod  limited  sense,  unless  the  particular  state  of  1;he  circumstances  requires 
a  different  construction.  Instead,  therefore,  of  words  of  restraint,  there 
amst  be  words  or  circumstances  of  extension,  to  make  the  term  profits  em- 
brace more  than  the  yearly  produce.  The  broad  expressions  ta  ue  coa- 
tnry,  io  RawUns  v.  BrothsrsoHj  cited  3  Ves.  jnn*  481.  (see  in  opposition 
Lmgord  v.  Uerby,  1  Bro.  Ch.  Ca.  311.  and  1  Ves.  5S2.},  and  in  Shreuftburf 
V.  J9bmcs6ttry,  1  Ves.  jun.  234.  being  either  not  law,  or  applicable  onlv  to 
the  case  of  a  will  ha  vine  other  circumstances  entitling  them  to  greater  iati* 
tade.  If  a  portion  be  directed  to  be  raised  by  a  given  time  out  of  the  rents 
and  profits  or  an  estate,  unless  annual  rents  and  profits  are  mentioned,  or  dis- 
tiaetly  appear  as  exclusively  mtended  to  satisfy  the  char^^  the  land  itself 
■av  be  mortgaged,  bat  if  no  time  for  payment  be  appointed,  a  mortgage 
viU  not  be  decreed,  though  the  portion  may  be  vested,  but  it  will  be  \m 
to  be  raised  out  of  the  rents  as  they  accrue.  Nor  will  a  mortgage  be  de- 
creed, if  there  be  a  power  of  satisfying  the  charge  by  another  mode,  as  if 
there  be  a  power  to  lease  the  premises ;  and  the  directing  a  gross  sum  to  be 
nised  by  way  of  portion  will  not  alter  the  case,  for  neither  the  word 
**  portion,"  nor  a  direction  to  raise  the  sum  in  gross,  necessarily  imports 
that  it  sliall  be  ndsed  at  once  by  mortgage  or  otherwise ;  for  it  may  be 
fiiaed  out  of  the  rents  and  profits,  and  so  laid  up  till  it  amounts  to  that 
sam.  Okendtm  v.  Okenden^  1  Atk.  551 ;  et  vide  2  P.  Wms.  666.  But  where 
a  term  is  limited  to  raise  portions  by  rents  and  profits  for  younger  children, 
tbe  heir,  it  seems,  may  insist  on  havuig  the  portions  raisc4  by  sale  or 
^'^^^P^f  though  the  younger  children  object*  WarlnarUm  v.  fVarbmiWf 
t  Veru.  420. 

The  cases  prove,  that  a  mortgage  may  be  made,  1st.  Where  the  annual    fVhere  profits 
rents  and  profits  will  not  satisfy  the  ckiarge  within  a  convenient  and  reason-  ^m  enaUeu 
able  time.     Talbot  v.  Shrewsbury^  Prec.  Ch.  395.    lb.  437.     Heyeoek  v.   mortgage* 
Ueyeseky  i  Vem.  256.    2d.  Where  the  legacy  or  portion  has  been  fixed  to  be 
paid  within  a  limited  time,  and  the  yearly  rents  of  the  estate  will  not  be 
sufficient  to  raise  the  whole  within  that  time,  as  in  the  case  of  Gibson  v. 
tbsgers^  Amb.  95.  where  the  legacies  were  to  be  paid  within  one  year  after 
the  death  of  tfaci  testator.    See  also  Richards  v.  MojccUsfteld  (cited  by  Mr. 
lUithby,  'm  his  note  to  1  Vem»  104.),  uid  Ogley  v.  Oj^y,  Pr.  in  Ch«  li7 ;  in  J 
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then  be  mart' 
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•  ^      _   _  _  • 


[  100] 


Term  veMte, 

whe^. 


Secondly,  as  to  the  time  at  which  mooey^  provided  for  por^^ 
dons,  may  be  raised  bj  mortgage  or  sale. 

All  questioBS  as  to  the  time  at  which  portions  shaU  be  raised, 
ultimately  resolve  themselves  into  mere  inquiries  into  the  iih- 
tention  of  the  parties^  from  whom  they  are  derived^  at  the 
time  of  their  being  provided;  and  they  ought  always  to  be 
presumed  to  have  been  intended  to  be  raised  at  that  period, 
when  the  receipt  of  them  will  be  most  ben^cial  to  those  for 
whom  they  are  providjed,  unless  it  be  shewn  that  the  parties 
meant  otherwise.  Upon  this  principle  it  is  a  rule,  with  respect 
to  contingent  terms  for  raising  portions,  that,  whenever  all  that 
i^  contingent,  annexed  to  such  terms,  has  happened,  the  term 
shall  be  considered  as  commencing,  in  the  nature  of  a  remain- 
der expectant  upon  the  estate  for  life,  which  precedes  it ; 
and,  therefore,  a  father  is  taken  as  dead  without  issue^  when- 
ever the  wife  is  dead  by  whom  he  is  to  have  issue  (z);  the 
failure  of  issue  male  between  the  parties  is  tantamount  to  the 
decease  of  the  father  without  issue  male  of  the  body  of  his 
wife.      The  term  is  theu  considered  as  vesting  in   interest. 


(z)  Tlie  term  vests  in  interest,  or 
arises  in  equity,  immediately  when, 
whether  it  shall  arise  or  not,  ceases 
to  be  contingent,  and,  therefore,  in 
this  respect,  the  distinction  taken  by 
Lord  Parker  between  the  cases  of 


Butkr  y.  Duneombe,  and  SartUe  r. 
SatilUf  on  the  ground  of  all  the  pro- 
fits being  disposed  of,  seems  of  no 
consequence.  See  Staniforth  r.  Sta- 
mferthy  3  Cha.  Rep.  201.  et  infra, 
103.    » 


fVhere  profits 
will  not  enable 
a  mertgage. 


which  latter  case  the  term  was  so  short  that  the  ordinary  profits  would  not 
have  been  snfiicient  to  have  raised  half  the  sum  intended,  and  it  was  al- 
lowed to  fell  timber,  and  work  mines,  as  against  the  heir,  in  order  that  the 
daughters'  portions  may  be  raised.    3d.  Where  it  is  in  aid  of  a  creditor,  as 
in  Bailies  v.  Dtxow,  1  Yes.  42.  ct  vide  2  Atk.  105.    And,  4th.  Where  the  ob- 
ject of  the  trust  necessarily  requires  it,  as  where  fines  and  fees  of  renewal 
are  directed  to  be  raised  out  of  rents  and  profits,  and  then,  whenever  the 
occasion  for  renewal  arises,  and  a  given  sum  can  be  agreed  on,  it  seems  ab- 
solutely necessary  that  it  shonld  be  raised  and  paid  immediately,  as  those 
who  are  to  grant  the  renewal  on   that  payment,  cannot   be  expected  to 
wait  for  a  gradual  payment  out  of  the  annual  rents  and  profits  as  they 
arise.     AUen  y.  Baekhoitue,  %  Ves  6i  Bea.  74. ;   et  vide  Green  y.  Belehurj 
\  Atk.  506. 

On  the  other  hand,  the  word  "profits"  has  been  confined  to  its  natural 
and  Umited  signification,  1st.  Where  it  has  been  accompanied  with  words 
of  a  restrictive  meaning,  such  as  "  annual^**  '<  yearly,"  or  terms  of  a  similar 
import.  An6n.  i  Vern.  104.  2d.  Where  a  particular  mode  of  raising  the 
money  has  been  specified  -,  for  then  that  mode  cannot  be  departed  from.  In 
a  case  where  the  trust  of  a  term  was  to  raise  the  daughters'  portions  by  the 
rents  and  profits,  or  by  making  leases  for  three  lives  at  the  ancient  rents,  it 
was  pointedly  asked  in  the  argument— Could  he  who  was  disabled  to  lease 
for  less  than  the  ancient  rents,  be  imagined  to  lie  entrusted  with  a  power  to 
mortgage  or  sell  ?  MUU  v.  BaiOcSj  3  jP.  Wms.  5.  3d.  Where  it  is  obviously 
the  testator's  intention  that  his  debts  and  legacies  should  be  raised  out  of 
the  yearly  rents  of  the  trust  estate,  without  a  sale  of  any  part  tiiereof,  as  in 
SmaU  V.  tVing,  3  Bro.  Par.  Ca.  503.  5  Tomlin's  ed.  66.  And,  4th.  Where 
the  words ''  rents,  issues,  and  profits,"  stand  by  tliemseWes,  as  in  Ivf  v.  Gil- 
bert, 2  P.  Wms.  19.  confirmed  by  the  present  Lord  Chancellor)  in  Udt  v. 
JkiitcheUon,  SuppL  Ves«  sen.  Kep.  231. 
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though  not  to  take  effect  in  point  of  profits  until  after  the 
death  of  the  father ;  for,  that  he  must  die  is  certain,  though 
the  time  when  is  uncertain ;  and  if  the  time  mentioned  for  the 
vating  and  payment  is  come  (viz.  twenty-one,  or  marriage, 
&c.)  the  term  may  be  mortgaged  or  sold,  though  in  remainder 
and  not  in  possession  (a) ;  for  then  is  the  equitable  commence- 
ment of  the  term. 

One  of  the  earliest  cases  we  meet  with  of  this  description,   C&ntingauf 
B  that  of  Graves  v.  Mattison{b),  which  was  determined  at  ed^mnwn^ 
common  law :  there  A.  made  a  settlement  to  the  use  of  himself  ^v^^edformu' 
for  life,  remainder  to  the  use  of  his  first  son  in  tail  male,  re-  mamUtixmcet 
mainder  to  trustees  for  forty  year«,  remainder  to  himself  in  fee.  "^^^^^ 
Hie  term  was  declared  to  be  in  trust,  that,  in  case  it  should       [  iQi  ] 
happen  that  the  said  A.  should  die  without  issue  male  of  his 
hodyy  BEGOTTEN   ON    HIS   WIFE,  then  the  trustees  should 
raise  certain  given  sums  for  daughters  portions,  payable  at  the 
age  of  twenty-one,  or  marriage,  with  a  provision  for  mainte- 
oaoce  in  the  mean  time.    The  wife  died,  leaving  two  daughters 
and  no  issue  male.     And  it  was  resolved  by  Lord  Chief  Justice 
Pemberton,  and  Dolben  and  Raymond,  Justices,  that  the  right 
to  the  portions  was  vested  by  the  mother's  death  without  issue 
male  in  the  life  of  the  father;  for,  otherwise  the  father  might 
live  80  long,  that  they  might  be  of  little  service ;  and  that  the 
trustees,  after  the  death  of  the  mother  and  in  the  life  of  the 
&ther,  might  sell  their  interest  in  the  term  (although  It  could 
not  take  effect  in  possession  in  them,  or  their  vendee  during  the 
life  of  the  father)  to  raise  maintenance,  or  for  payment  of  the 
portions,  if  any  of  the  daughters  attained  the  age  of  twenty-one, 
or  were  married  in  his  life-time  (s). 

And  in  the  case  of  Gerard  v.  Gerard  (c\  where  A.  upon  his       [  102  ] 
marriage  with  B.  settled  an  estate  to  the  use  of  hitnself  for  life,  ^^/Jf  ***** 
and  then  to  his  lady  for  life,  and  so  to  his  first  and  other  sons  pears  to  bt  the 
in  tail,  and  if  he  should  die  without  issue  male,  having  one  or  *"^'"^* 

(«)  3  Cha.  Rep.  819.  (c)  «  Freem.  271.    2  Vem.  458. 

{b)  Sir  T.  Jones  Rep.  201.    1  Eq.  Hil.  1703.    Approved  by  Lord  Cow- 

C4i.Abr.  336.p.  1.    East  34  Car.  t;.  per,  in  Corbeit  v.  Maid  well,  3  Ch. 

N.  B.  No  objection  because  out  of  Kcp.  190.    Vide  Stani/orth  v.  Stanv- 

nmU  and  profits.    [See  also  Adams  forth,  2  Vem.  460,  infra,  103.  S.  L. 

t.  Danrers,  9  Mod.  486.  Ashton  v.  and  Sandys  v.  Sandys,  1  P.  Wms.  707. 
-,  10  Mod.  401.— -Ed.] 


(S)  This  case  has,  at  different  times,  been  the  subject  of  much  animad* 
version  -,  and  in  Reresby  v.  Netclani,  2  P.  Wms.  93.  it  was  said,  by  tlie 
Chancellor,  to  be  a  strange  decision,  and  not  common  sense ',  but  no  doubt 
seems  now  to  be  entertained  as  to  its  authority.  Jones  only  was  dlsscutient ; 
and  the  case  appears  to  have  had  great  weight  in  the  subsequent  decisiouH 
on  this  subjecU 
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Wwds  "<tfter 
death  of  father 
mtd  mother^ 
r^ected. 


more  daughters,  then  to  the  use  of  trustees  for  five  hundred 
years,  upon  trust  to  raise  SOOOl*  for  such  daughter,  if  but  one^ 
at  her  age  of  twentyH>ne  years,  or  day  of  marriage,  whick 
should  first  happen  after  the  decease  of  the  said  A*  and  B.,  or 
within  six  months  after  either  of  those  days  or  times^  so  as, 
that,  if  such  marriage  was  had  in  the  life-time  of  her  parents  or 
grand  parents^  the  same  should  be  had  with  their  consent.  A. 
the  father  died,  the  daughter  having  attuned  the  age  of  twen^- 
one  in  his  life-time,  and  the  mother  him  surviving ;  and,  on  a 
bill  preferred  by  the  daughter  to  have  her  portion  raised,  it  was 
so  decreed ;  that  upon  the  whole  of  the  deed  appearing  to  be 
the  intent:  for,  it  was  said,  that  although  the  first  clause  for 
payment  of  the  portions,  had  it  stood  single,  had  been  pretty 
plain,  that  it  could  not  have  been  paid  till  after  the  decease  of 
the  father  and  mother,  yet,  by  the  subsequent  words,  it  seemed 
to  be  intended  that  it  should  have  been  paid  b  their  life-time 
upon  marriage,  in  case  such  marriage  was  had  with  consent ; 
and,  therefore,  the  words  '^  after  the  death  of  the  fiither  and  mo- 
ther" were  rejected,  in  order  to  raise  the  portion,  at  the  time 
when,  for  the  conveniency,  and  to  promote  a  proper  match 
for  the  daughters  in  marriage,  which  is  the  natural  and  true 
use  of  it,  the  same  ought  to  be  raised  (t). 


Amwji  and 

principle  iff  de* 
cm&uiniext. 


TermwunigagB' 
aJUe  in  Ufe'time 
^turviving' 
parent,  when* 


•  (T^  According  to  the  strict  letter  of  the  deed,  if  the  daughter  married  in 
the  hfe-tinie  of  ner  nother,  she  coold  not  have  claimed  the  portion  even 
after  Uie  decease  of  her  mother,  for  it  was  made  payable  at  twenty-one  or 
marriage,  which  should  first  happen  after  the  decease  of  her  snrviying  pa- 
rent ;  conseouently  her  arrival  at  the  age  of  twenty-one,  before  the  decease 
of  both  her  rather  and  mother,  rendered  the  contingency  impossible  to  hap- 
pen, and  prevented  the  rising  of  her  right  to  the  portion.  But  as  it  ^ras 
argued  by  counsel,  and  adopted  by  the  court,  if  the  daughter  were  not  to 
have  the  portion  tUl  after  the  decease  of  her  mother,  it  may  come  too  late 
(as  she  was  then  twenty-one)  to  be  of  any  advantage  to  her  in  the  way  of 
]>rcferment  in  marriage,  which  was  one  principal  object  and  intent  of  por- 
lions.  Hence,  therefore,  no  room  was  left  for  necessary  implication,  or 
even  for  presumption,  that  the  parties  at  all  events  intended  to  postpone  the 
sale  of  the  term  till  after  the  death  of  the  surviving  parent,  tor  tiie  deed 
was  incompatible  with  itself,  and  the  ^construction  in  the  text  was  what  ap- 
peared on  a  review  of  the  whole  deed  most  accordant  with  the  intention  of 
the  parties.  The  principle  to  be  deduced  from  this  case  is,  that  where  there 
does  not  appear  to  be  any  indication  of  an  intention  to  postpone  the  sale  or 
mortgage  of  the  reversionary  term,  the  same  ought  immeaiately  to  be  di- 
rect^ for  sale  or  mortgage,  from  the  time  prefixed  for  payment  of  the  por- 
tion, and  the  vesting  of  the  interest  absolutely  in  the  trustees. 

A  similar  decision  appears  to  have  been  given  in  the  case  of  Skmildatn  v. 
Shouidamy  SSd  I^ov.  S  w.  dc  M.  t  Vcrn.  SSI.  cited  also  by  the  Master  of  the 
Rolls  in  Evelyn  v.  Etehjn,  S  P.  Wms.  670.  There  lands  were  limited  to  tlie 
father  for  ninety-nine  years,  if  he  should  so  long  live,  with  remainder  to 
trustees  for  supporting  contingent  remainders,  with  remainder  to  tlie  'm^ 
for  life,  with  remainder  to  the  first  and  other  sons  of  the  marriage  in  tail 
male,  with  remainder  in  default  of  issue  male  to  trustees  for  five  hundred 
years,  upon  trust  to  rai.se  i>ortions  for  daughters  by  sale  or  demise  of  the 
premises  at  the  age  of  twenty-one  or  marriage,  and  the  mother  survived 
the  father  who  died  without  issue  male,  but  leaving  daughters  who  atlaiucd 
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In  the  case  of  Staniforth  ▼.  Stafnforth{d),  decreed  at  Powis   Term  not  to  be 
House  by  the  Master  of  the  Rolls^  in  the  third  year  of  the  ^  aurivor  qf 
reign  of  Queen  Anne,  lands  were  settled,  on  the  marriage  of  S,  P«»^««*»>  ^ 

,  not  prevent  oor« 

withC;  to  the  use  of  S.  fbr  life,  remainder  to  the  heirs  male  twn  being  raio- 

of  S.and  C,  and  if  it  should  happen  that  the  said  S.  and  C.   Ji/*'''"*^*  ^ 

departed  this  life  leaving  no  issue  male,  then  to  trustees  for  two 

bandred  years  from  the  decease  of  the  survivor  of  the  said  S. 

andC,  for  rabing  portions  for  daughters.     S.  died  without  issue 

male,  leaving  a  daughter;  and  on  a  question,  when  the  portion       [  104  ] 

should  be  raised  and  paid,  the  Court  of  Chancery  decreed,  it 

dioald  be  raised  and  paid  in  the  life-time  of  C.  (whose  jointure 

covered  the  estate)  with  interest  from  filing  the  bill,  and  that,   JVith  interett. 

althou^  there  was  no  express  time  limited  for  payment  thereof, 

and  consequently  it  might  be  intended  to  be  payable  only  from 

the  death  of  the  survivor  (ti). 

Lord  Camden,  when  Chancellor,  made  a  similar  decision,  RuUnstopn^ 
in  the  case  of  Smthv.Evans{e),  against  a  purchaser  of  tlie  ,yf^*^^. 
refersion,  expectant  upon  such  a  term.     In  this  case,  one,  on  rent  out  t^  re- 
tit  marriage,  settled  an  estate  of  20/.  a  year  on  himself  and  ''*^^'*^»  '^ 
wife,  and  the  issue  male  of  the  marriage,  then  to  trustees,  for 
a  tenn  of  years  upon  trust,  in  case  he  should  die  without  issue 
male,  and  leave  one  or  more  daughters  living  at  his  death,  to 
raiK  1^.  for  her  or  their  portion  or  portions,  by  leasing,  as- 
ngning,  or  mortgaging.    The  father  died  without  issue  male, 
leaving  a  wife  and  daughters.    One  dien  bought  the  reversion,  ' 
sobject  to  the  widow's  estate  for  life,  and  to  the  payment  of 
the  portions  o/^er  her  death.    But,  on  a  bill  preferred  by  the       [  105  ] 
daughters  in  the  life-time  of  the  mother  to  have  the  money 
niaed^  it  was  so  decreed;  bis  Lordship  observing,  that  the  old 
rale,  with  respect  to  raising  portions  in  the  life-time  of  the 
fctber  or  mother,  and  the  authorities  founded  upon  it,  were 
strictly  right  (x). 

r 

W  t  Vera.   460.  vide  Sandye  V.         (e)  Ambl.  633.    [lb.  3S6.-*JS<i.] 
M^,  1  P.  Wms.  707. 

their  ace  of  twenty-one  years  in  the  life-time  of  tbe  mother ;  and  the  imme- 
diate sfie  of  the  reversionary  term  was  decreed,  on  the  ground  that  the  trust 
^*as  appointed  to  commence  immediately  on  failure  of  issne  male,  and  was 
not  made  tiy  any  words  there  nsed  to  wait  for  the  death  of  the  snrviving 
parent,  or  any  other  contingency  whatever. 

(U)  And  as  no  time  was  appointed  for  payment  of  the  portion,  the  court   And  nudnie' 
declared  that  the  daughter  was  entitled  to  reasonable  maintenance  from  tlie  mtnee. 
deaih  of  her  father,  or  at  least  from  such  time  as  the  portion  might  have 
been  raised,  not  exceeding  the  interest  of  such  portion.    Note,  in  this  case^ 
there  was  no -time  prefixed  for  payment,  but  there  ufas  an  express  power  of 
Bale.    The  daughter  also  had  attained  twenty-one,  and  was  married. 

(X>  In  this  particular  case,  however,  the  portion  could  not  have  been   Contingent  J 

Tabed  in  the  life-time  of  the  father  had  he  survived ;  for  the  words  of  the  portion  not  ^ 
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pdrehis 

[  106] 


lUa$<m  ^  ihe        The  reason  apon  which  these  cases  are  founded  is,  that,  fay 
^aMs{^'^^    the  death  of  the  mother,  the -possibility  of  issue  mak  is  extinct) 

therefore  all  that  is  contingent  has  happened ;  it  is  then  become 
impossible  that  there  should  be  issue  male ;  and  as  to  the  fa- 
ther's deaththat  is  not  contingent,  but  must  necessarily  happen ; 
and  when  the  mother's  death  has  happened,  it  is  then  the  same 
thing  to  say,  when  the  father  shall  die  without  issue  male  by 
his  wife,  as  to  say  when  the  father  shall  die. 
PortiaM  being        And  if  there  be  no  contingency  annexed  to  a  term  for  pro- 
raised  out  iff      vidiug  portions,  but  the  term  is  vested  (y),  and  the  portion 
wMiedrever-  ^^  payable  at  a  day  certain,  then,  although  the  term  be  to  arise  in 
life-time  of  both  reversion,  after  the  death  of  the  father,  yet,  if  the  money  be 

made  piiyable  at  a  certain  time,  as  at  the  age  of  twenty-one, 
or  marriage,  there  the  money  will  be  decreed  to  be  raised  in 
his  life-time.  It  is  said  in  Freem.  Rep.  272.  to  have  been  so 
decided,  in  tlie  case  of  Lord  Tracey;  and  the  same  point  was 
determined  in  the  case  of  Heyter  v.  Jones  (f),  where  a  settle-^ 
ment  was  made  to  the  husband  for  life,  remainder  to  the  wiffi 
for  life,  remainder  to  the  first  and  other  sons  in  tail  male  sue-* 
cessively,  remainder  to  trustees  for  two  hundred  years;  and  the 
term  was  declared  to  be  upon  trust  that  the^  trustees,  after  the 
death  of  the  husband  and(g)  wife,  should,  out  of  the  profits, 
raise  and  pay  4000/.  for  younger  children,  at  the  age  of  twenty- 
one  years,  unless  the  person  in  remainder  should  raise  and  pay 
the  same ;  and  the  term  was  decreed  by  the  Lords  Commis^ 
sioners  to  be  sold,  and  the  portions  to  be  raised  in  the  life-time 
of  the  father  and  mother.  And  this  decree  was  afterwards 
affirmed  by  their  Lordships  on  a  re-hearing,  and  again  upon  an 
appeal  to  the  House  of  Lords. 


(/)  1  Eq.  Ca.  Aht.  S37.  pi.  f. 
1  P,  Wms.  451.  2  Freem.  trt.  S  Cb. 
Rep.  20<).  1  Atk.  358.  £t  Stani- 
forth  y.  Stanifortk,  3  Ch.  Rep.  201. 
snpra,  lOS.  This  was  a  case  where 
a  man  came  to  be  relieved  against 


his  own  deliberate  agreement. 

{g)  Lord  Cowper,  in  Carbeit  y. 
MaidweUf  observed,  that  the  word 
^  and"  might  be  construed  diftjimc^ 
tively,  3  Ch.  Rep.  195. 


rmsubleinfa* 
tker^s  lifetime. 


Term  a  vested 
remainder  y  and 
not  an  interesse 
termini. 


settlement  were,  "  if  tlie  said  (father)  shall  die  without  issue  male,  and  leave 
one  or  more  daughters  living  at  his  death."    Although  by  the^e  words  the 

Eortions  could  not  have  beeD  raised  in  the  father's  life-time,  yet  it  was  held 
y  Lord  Northington,  that  there  was  nothing  to  prevent  raising  them  in  the 
mother's  life-time,  who  was  tenant  for  life  under  the  settlement.  As  to 
raising  portions  in  the  father's  life-time,  see  postea.  111. 

( Y)  In  most,  if  not  in  all,  the  instances  which  the  author  has  quoted,  and 
indeed  in  all  cases  where  the  common  mode  of  limiting  terms  to  trustees  for 
raising  portions  is  introduced,  the  term  is  a  vested  remainder  ab  initio^  and 
not  a  contingent  remainder,  although  certain  contingencies  may  be  annexed 
to  the  vesting  of  the  portion.  It  has  been  said  that  until  the  term  is  abso* 
lutely  vested  in  possession,  the  trustees  have  but  an  interesse  termini ;  this, 
however,  appears  to  be  an  inaccurate  expression ;  for  tbe  trustees  have  a 
vested  interest  in  the  term  under  the  statnte^f  Uses. 
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Aody  in  such  cases  (A),  ibere  is  no  iqjary  done  to  the  rever-       [  107  ] 
flkmer  by  decreeiog  the  mooeyto.be  raised;  because  it  being  P<jrtwM carry 
iien  jNiyable  accoiding  to  the  principles  adopted  in  a  court  of  what  time. 
Equity,  it  will,  though  not  raised,  bear  interest  (z). 

But,  although  the  above  cased  have  been  constantly  admitted  Courts  reiwt* 
as  the  law  of  the  Court  of  Chancery,  yet  some  great  men  have  ^tg-i^or 
considered  them  as  eoins:  too  far  in  favour  of  the  heir,  at  the  '?^  forever- 
expence  of  the  ancestor ;  and,  m  respect  of  the  inconveniences 
attending  these  determinations,  whereby  an  estate  may  be  eaten 
up,  and  devoured  with  interest  (because,  if  a  reversionary  term, 
80  circumstanced,  may  be  mortgaged,  the  portion  may  in  tiaie, 
by  the  accumulation  of  interest,  amount  to  treble  the  sum  in- 
tended; besides  which  the   mortg^ee  may  foreclose,  and  by 
gett'mg  reports  of  the  money  due,  may  make  interest  principal, 
as  it  must  be  after  the  report  confirmed,  and  thereby  the  whole 
estate  be  swallowed  up)(A  h)  have  seized  upon  any  words  or 
word  in  such  settlement,  different  from  former  cases,  to  shew 
ibat  the  portion   still  remained  contingent,  or  from   whence       L  ^9^  J  , 
arguments  may  be  drawn,  that  the  intention  of  the  seller  was, 

that  the  term  should  not  be  disposed  of  until  it  came  into  pos«- 

/  •  . 

(A)  1  P.  Wins.  480.  709.  (A  h)  [l  P.  Wma.  453.— Erf.] 


(Z)  And  tluit  inUreat  will  be  tttrned  into  princi|»al,  and  carry  interest  if  Interest  on  ta- 
il be  referred  to  a  Master  to  compnte ;  but  not  if  the  mortgagor  lias  signed   ttrest, 
VI  acMont  acknowledging  so  much  to  (be  dn«  for  interest,  unless  uiere 
Ik  a  new  agreement  between  the  parties.    Brown  r,^Barkhamj  1  P.  Wm9. 
658. 

As  to  the  injury  done  to  the  reversioner  by  decreeing  the  money  to  be   B^t^ar^  on 
raised  by  sale  or  mortgage  of  the  reversionary  term  in  the  life- time  of  tfce   ruU  respecting 
parents,  it  is  cnrions  to  observe  the  almost  universal  tone  of  disapprobation   raising  portions 
which  iiuB  doctrine  has  excited,  and  vet  oniformly  adhered  to  and  corrobo-   out  qfrever* 
nted  by  an  unbroicen  chain  of  decisions.    If  the  reversion  might  be  mort-   sianary  ternu, 
gaged.  It  b  contended  it  might  be  eaten  np  with  interest;  for  if  the  snrviv- 
iag  parent  be  but  forty,  he  may  fairly  be  supposed  "to  live  to  double  that 
anaiber  of  years,  .viz.  eighty  or  upwards,  and  an  accnmnlation  of  interest 
«!■  interest,  for  so  long  a  period,  would  surely  run  away  with  the  greatest 
part,  if  not  with  the  entire  reversion.    To  this  doctrine  also  many  other  per- 
aidons  consequences  are  attributed,  such  as  tlie  tearing  to  pieces  of  family 
QtatrSy  mining  eldest  sons  .of  faniiiies,  seUins  off  their  expectancies,  en- 
connging  disobedience  in  daughters,  inciting  tnem  to  rash  ahd  improvident 
naniages ;  and,  indeed,  says  Lord  Hardwicke,  it  is  hard  that  a  court  of 
Equity  should  encourage  a  daughter,  just  when  she  comes  to  fourteen,  or 
perhaps  twelve  years  of  age,  to  say  to  bier  father,  *'  Come,  I  am  fit  for  my 
portion,  pray  pay  it  me,  or  I  will  marry,  and  then  I  can  compel  the  raising 
of  it  by  the  safe  of  your  estate."    But,  on  the  other  hand,  Uie  inconveni- 
ence of  a  yonnger  child  starving  for  want  of  his  portion,  is  as  great  as  the 
injury  to  the  eldest  son's  estate  by  raising  tlie  small  pittance  of  a  portion  ont 
of  the  reversion.    Besides,  a  daughter  may  wait  till  her  fortune  is  of  no  use 
to  her  in  the  wa^of  preferment,  it  reversionary  terms  may  not  be  mortgaged 
or  sold  in  the  life-time  of  the  parents.    At  aU  events  there  seems  less  weight 
in  the  argument,  from  tiie  probable  disobedience  of  children  to  their  parents 
vpta  obtuning  such  an  independence  in  dieir  Ufe-time  when  their  father^ 
are  dead,  and  the  portions  are  to  be.  raised  in  the  life-time  of  the  joint- 
resses. 
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session  to  distinguish  sodi  oases  from  those  we  ba^e  menidoDedi 

and  make  them  exceptions  to  '^die  gencnl  nde,  whereby  they 

might  aToid  determining  io  conformity  to  those  cases  which  have 

introduced  such  plain  inconveniences. 

Term  vested^         The  first  Stand  was  made  by  Lord  Cowper,  in  the  case  of 

JSff  !iB>    C^^f^^^  V-  Maidweaii);  there  A.  the  father  of  the  pUimtiflr« 

iker'8  death  i      virife,  upon  his  marriage,  settled  lantls  to  the  use  of  himself 

reiiabk  iiU        for  lifo>  remainder  to  trustees  for  five  hundred  years,  remainder 

then.  ^Q  iiie  iieirs  male  of  the  body  of  his  intended  wife,  and  if  be 

shoidd  happen  to  die  without  issue  male  of  his  body  by  his  wife, 
and  there  should  be  one  or  more  daughters  of  their  two  bodies, 
which  should  be  unmarried  and  unprovided  for  at  the  time  of 
his  death  (a),  such  daughter  (if  but  one)  should  have  9000L 
and  SO/,  per  annum,  issuing  out  of  the  profits,  till  the  portion 
should  become  due,  the  portion  to  be  payable  at  the  age  of 
[  109  ]  eighteen  or  day  of  marriage,  and  a  power  for  the  trustees  to 
raise  it  by  sale  or  mortgage  of  the  term,  or  perception  of  pro- 
fits. There  was  but  one  daughter  of  this  marriage,  and  no  son, 
and  the  wife  died ;  and  the  daughter,  being  above  the  age  of 
twenty-one,  and  married  to  the  plaintiff,  the  question  was, 
whether  the  trustees  could  raise  her  portion  in  the  life-time  of 
her  fieither  ?  and,  on  great  consideration.  Lord  Cowper,  admit- 
ting the  cases  and  distinctions  before  stated,  said,  that,  leaving 
oat  the  superfluous  words,  and  putting  in  the  words  which  ought 
to  have  been  inserted,  it  would  stand  thus,  ''  in  case  the  fieither 
**  shall  happen  to  die  without  issue  male  of  the  body  of  his 
**  wife,  and  there  shall  be  a  daughter  begotten  between  them, 
'^  which  shall  be  unmarried  or  unprovided  for  at  the  time  of 
*^  his  decease."  She  was  to  take  by  this  description,  or  else 
she  could  not  have  this  portion.  Now,  though  the  plaintiff's 
wife  could  not  be  then  unmarried,  yet  she  might  be  provided 
for  in  her  father's  life-time,  which  remained  still  contingent,  be- 
cause nobody  could  yet  say  she  would  be  unprovided  for  at  the 
time  of  his  decease.  But  the  deed  went  farther,  and  said, 
'^  ThenPiB)  that  was  at  the  time  of  his  decease  the  said 

(i)  Salk.  159.    S  Vein.  640.  655.      so.    Reraby  t.  Newlmd,  %  P.  Wins. 
3  Ch.  Rep.  190.    Term  vested,  bat      93.    2  Bro.  Par.  Ca.  467. 
portion  contingent,  and  remainder 


(A)  The  words  are  '<  nnmarried  or  nnpreferred  at  his  death,"  2  Vem. 
656.  creating  a  contingency  incapable  of  determuiation  till  the  death  of  the 
father ;  and  note,  the  daughter  was  married,  and  the  bill  for  raising  the  por* 
tion  was  brought  by  her  and  her  husband. 

(B)  As  to  the  elfect  of  the  word  **  then"  in  such  cases,  see  BemieUHi  t. 
former,  %  Atk.  311.  Bigg*  v.  BmOey^  1  Bro.  Ch.  Ca.  190.  PkOftt  ▼.  /Wis, 
ttbi  infra,  135,  and  note  there. 


op  TUB   MORTGAtiOB.  .  81/ 

daogbjter  should  have  20002.  paid  for  her  portionj  and  in  the       [  1 10  ] 

mean  tinie  (that  was  from  failure  of  issue  male  uutil  payable) 

tbe  trustees  should,  out  of  the  rjents,  issues,  and  profits,  raise 

50/.  per  annwn  for  her  maintenance,  which  must  be  after  the 

father's  death:  for  though  these  words  '^  profits,  &c."  might  be 

coDstnied  by  sale  or  mortgage,  where  diey  stood  alone  in  a 

deed,  ye^   being  there  put  in  contradistinction  to  mortgage, 

tbey  must  be  understood  of  annual  profits  only ;  and  that  could 

not  be,  unless  you  would  let  the  maintenances  run  in  upon  the 

iither's  estate. for  life;  so  that  it  was  plain  that  the  worda  in  the 

proriso,  '^  if  he  in  his  life^time  pay,  or  suflSciently  secure  to  be  a 

"  paid,  to  such  daughter  as  shall  be  unmarried/'  ^ere  t^ere 

viHum  ckreci,  by  leaving  out  these  words, ''or  not protHdedfor^'* 

at  the  time  of  his  decease ;  and,  if  they  were  inserted,  all  parts 

of  the  deed  would  be  consistent,  and  this  plain  and  natural 

construction  would  arise  thereupon,  that  the  father,  at  any 

time  during  his  life,  by  paying  her  20002.  should  defeat  the 

teim  (c). 

Bat  we  must  carefully  distinguish  between  cases  like  the  pre-  OkHr9ati4m$  m 
ceding^  where  part  of  the  description  of  the  daughter's  was,  '^^^^'V^w?* 
tkat  they  should  be  unmarried  and  unprovided  for  at  the  time 
of  tbeir  father's  death,  and  those  where  provision  only  is  made,       [HI] 
io  case  the  father  should,  in  hb  life-time,  prefer  the  daughters 
in  marriage  with  portions  equivalent  to  those  provided  for  them 
bj  the  settlement;  and  also  between  cases  where  the  words 
*^  rents,  issues,  and  profits,"  are  placed  in  contradistinction  to 


(C)  III  this  case  Lord  Cowperroade  two  distinctiongy  first,  that  though  a  Lard'Cawper'i 
taia  be  United  to  oommence  after  the  death  of  the  father,  yet  if  the  trust  two  nUa. 
bets  rsise  a  portion  at  eighteen  or  marriace,  without  question  the  daughter 
Ml  oot  wait  till  the  death  of  the  father ;  but  she  may  at  the  ace  of  eighteen 
er  Mrriage  compel  a  sale  of  the  term ;  and,  secondly,  that  if  me  trust  of  the 
tern  for  nUsing  portions  be  limited  to  take  effect  in  case  of  the  death  of  the 
fttlerwitboQtlssne  male  by  his  wife,  and  the  portion  be  payable  at  a  fixed 
tisK,  the  term  will  be  saleable  in  the  life-time  of  tlie  father  upon  the  death 
ef  die  wife  withoat  issue  male ;  fof  by  ^e  death  of  the  motiier  the  possibility 
ef  iisae  male  will  be  extinct,  and  therefore  aU  tiiatis  contingent  will  hare 
^feoeli ;  for  the  father's  death  is  not  coutinffent.  But  his  Lonfsfaip  decided  * 

s^umt  raMng  the  portion  in  the  father*s  life'time,  because  it  depended  on 
•a  eteat  whidi  could  not  be  ascertamed  until  the  father's  death.  See  the 
laitaote. 

As  to  maintenance  his  Lordship  held,  that  it  must  only  have  been  intended  Maintaumee^ 
>■  UMt  the  fiither  died  without  tssne  male,  leafing  daughters  under  eighteen 
and  anmarried,  because  otherwise,  he  said,  this  absurdity  would  follow, 
that  the  daughter  would  be  paid  maintenance  in  the  life-time  of  her  father 
«tt  of  the  profits  of  a  term,  which  was  not  to  commence  till  after  his  death. 
He  tfaoa^t,  therefore,  the  case  too  strong  for  the  court  to  attempt  to  get 
ofer;  to  do  it  would  create  ereat  confusion,  and  it  would  be  to  no  purpose 
for  parties  to  make  deeds,  if  arguments  from  conTenience  or  incoBTenience- 
vere  ts  prevail  to  over*mle  them. 
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mortgage  and  salei  and  are  applicaMe  to  different  objects,  and 
where  aocb  words  are*  usisd  together  and  indiscriniinatelyy  as 
pokidng  out  different  modes  of  raising  such  portions ;  for,  in 
either  of  die  last-mentioned  cases^  Lord  Cowper's  reasoning 
in  the  case  of  Corbett  ▼•  Maidwell  does  not  apply. 
't\erm  md  pot'  Thus  where  A.  (k),  upon  his  marrii^  with  B.,  settled  his 
^i^a^mmbt  ^^^^  ^  ^6  use  of  himself  for  life,  remainder  to  the  use  of 
ratMi  M/a-  his  first  and  other  sons  in  tail  male,  remainder  to  trustees  for 
'  one  thousand  years^  renmmder  over ;  and  the  trust  of  the  term 
was  declared  to  be,  that  in  case  there  should  be  no  issue  male 
of  the  bodies  of  the  said  A.  and  B.  begotten,  that  should  live 
to  the  age  of  twenty-one  years,  or  be  married  and  have  issue, 
[  1 12  ]  and  that  there  should  be  one  or  more  daughter  or  daughters  of 
the  bodies  of  the  said  A,  and  B.,  then  the  said  daughter  or 
daughters  should  have,  if  but  one,  the  sum  of  4000/.  for  her 
portion,  and  if  two  or  more,  die  sum  of  6000/.,  equally  to  be 
divided  between  them,  at  their  ages  of  twenty-one,  or  day  of 
marriage,  which  should  first  happen ;  and  if  there  should  be 
but  one  daughter,  that  then  she  should  have  the  yearly  sum  of 
100/.  to  be  paid  her  half  yearly,  by  equal  portions  for  her 
maintenance ;  and  if  there  should  be  two  or  more,  then  the 
sum  of  100/.  to  be  paid  diem  half  yearly  in  eqnal  shares^  till 
their  respective  portions  should  be  raised  and  paid ;  and  in  case 
the  portions  were  not  paid,  that  then  the  trustees^  dieir  execu* 
tors,  8lc.  should,  out  of  the  rents  or  profits,  or  by  mortgage  or 
sale  of  the  premises,  or  any  part  thereof  during  the  term,  raise 
and  pay  the  several  portions  before  limited;  provided  tha^  if 
the  father  should,  in  bis  life-time,  prefer  them  in  marriage  with 
portions  equivalent  to  those  therein  limited,  or  that,  after  his 
death,  the  remainder-man  should,  upon  their  marriage,  pay 
them  portions  equivalent,  or  that  there  should  be  no  daughter 
or  daughters  who  should  live  to  attain  the  age  of  twentj^-oue, 
or  be  married,  that  then  the  term  shbuld  cease  and  be  void. 
[  1 15  ]  B.  the  wife  died  in  her  husband's  life-time,  leavii^  no  issue 
male,  but  only  three  daughters,  who  were  all  unmarried  (d)  ; 
and  one  question  was,  whether,  upon  this  trust,  the  daughters 
portions  were  to  be  raised  in  their  father's  life-time f  Audit 
vi*as  held  by  Lord  Talbot  that  they  were ;  for  that  the  term  was 
vested  originally,  and  the  portions  were  no  longer  contingent^ 

(k)  Hebhlethvxtite  t,  Cariwrighiy  Ca.  Temp.  Talbot,  31.* 

— ■ — .^ .        ■  -   ■  ■ .  ^  .  -     .   —    -J 

(D)  Id  Reg.  Lib.  A.  1733.  fo.  391.  tbe  daoghters  iwe  f  tated  to  be  married. 
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hnt,  immediately  upon  the  moth^r^s  death^  became  vested  (£); 
und  tfaat  the  option  given  to  the  trustees  of  raising  either  by 
rents  or  profits^  or  sale  or  mortgage  of  the  premises,  did  not 
wamint  an  inference  (which  had  bedti  drawn)  that  the  father^s 
death  must  necessarily  precede,  since  it  was  impossible  for  the 
tnistees  to  raise  the  portions  out  of  the  rents  and  profits  during 
his  life:  for,  in  deeds,  it  was  usual  to  put  in  every  way  which 
might  be  made  use  of;  but  it  did' not  from  thence  follow,  that 
the  daughters  were  to  W£ut  titt  the  trustees  could  make  their 
choice  whi^h  way  they  should  raise  their  portions;  that  might 
be  making  them  wait  till  their  fortunes  would  be  of  no  service 
to  them ;  and  though  the  mortgage  of  sale  was  to  be  during 
the  term,  which  was  not  to  corhmence  in  possession  till  the  fa- 
ther'ft  d^atfa,  yet  the  portion  might  well  be  raised  in  his  life- 
time, it  beiAg  no  w^here  said,  that  the  portions  should  not  be 
raised  till  after  such  time  as  the  term  should  take  effect  in  pos-  [  ^  ^^  ] 
s^ion.  Indeed,  had  there  been  no  express  authority  given  to 
the  trustees  to  sdl  or  mortgage,  there  might  have  been  some 
dfficulty ;  but  since  they  had  the  power  of  doing  both,  they 
mi^t  uM  tbftt  which  would  best  suit  the  interest  of  the  daugh-* 
ters.  As  to  the  proviso,  whereby  the  term  was  made  void  in 
case  die  father  should,  in  hiti  life-time,  prefer  the  daughters  in 
marriage  with  portions  equivalent  with  those  provided  by  the 
settlement,  that  had  been  objected  to  prove  the  parties  design 
wa^,  that  the  portions  might  not  be  raised  during  the  father's 
life,  by  reason  of  the  power  reserved  to  him  of  providing  for 
them  in  his  life-time  by  portions  equivalent ;  but,  in  that  re- 
spect, this  case  differed  widely  from  the  case  of  Corbett  v.  Maid- 
well  {I),  for  there  it  was  part  of  the  description  of  the  daughter 
that  she  should  be  unmarried,  or  unprovided  for  at  the  time  of 
the  father^s  death ;  which  description  gave  the  father  time  to 
perform  it  during  his  life  for  the  reason  before  mentioned ;  but 
this  was  no  such  description.  And  the  portions  were  decreed 
to  be  raised  with  interest  from  the  mother's  death,  at  which 
time  they  vested. 

Again,  words  pointing  out  the  specific  and  precise  time  when       [  ^1^  ] 
money  is  to  be  raised,  will  take  a  case  out  of  the'  general  role ;   kindtf  im  to 

inuieeyffreM^ 

(0  Snpra,  108.  ^^^  *«»  '• 

_  ^^      ^    ' act othmriM. 

(E)  During  the  life  of  the  father  and  mother  they  were  contingent  by 
reason  of  the  nncertainty,  whether  there  would  be  any  ismie  male  between 
them ;  bnt,  immediately  upon  the  mother's  death,  they  became  no  longer 
contingent,  bat  abvolately  vented  by  reason  of  the  death  of  one  of  the  par- 
ties without  issue  male,  which  in  a  court  of  equity  Lord  Talbot  said  was 
deemed  a  total  failnre  of  issue  male  between  them.    For.  53. 

F2 
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because  they  imply  a  negative,  tbat^  till  then,  they  shall  not  be 
raised,  and  if  such  negative  words  were  added,  it  would  be  out 
of  the  question;  for  a  declaration  of  a  trust  is  like  the  preacrib- 
'  ing  a  law  to  the  trustee,  which  is  to,  be  observed  by  him  im- 

plicitly, and  therein  contains  a  prohibition  to  act  otherwise  than 
as  directed :  such  an  afiirmation  implies  a  negative,  in  the  same 
manner,  as  declaring  the  trust  of  a  term,  that  dOOO/|  be  raised, 
implies^  negatively,  that  no  more  than  5000/.  shall  be  nused; 
or  as  declaring  that  younger  children  shall  be  paid  their  por- 
tions at  twenty-one,  implies  that  they  shall  not  be  paid  before 
twenty-one. 
^''"'^iw*'         Thus,  where,  upon  the  marriage  of  A.  with  B.(m),  the  fa- 
dstah  nf  father   ther  of  A.  covenanted  to  settle  lands  in  the  articles  mentioned 
truu^^iu^    ^"  ^'  ^^^  '*'*'  remainder  to  B.  the  intended  wife  for  life,  re-. 
potions  after     mainder  to  the  first  and  every  other  son  of  the  marriage  ia 
^iS^tem!!pof^  tail  male,  remainder  to  trustees  for  five  hundred  years,  upon 
^^  ^SUr^'    ^^  ^"^^^  therein  mentioned,  remainder  to  the  use  of  the  father 
roiuabU  till      i"  f^e.    The  trust  of  the  term  was  declared,  that  the  trustees 
""^r^'ifi"!**    should, yrow  and  after  the  commencement  of  the  term,  raise 
^  portions  for  the  younger  children  of  the  marriage,  viz.  if  but 

one  younger  child,  then  3000/. ;  if  more,  4000/.  to  be  raised 
by  the  rents  and  profits,  or  by  sale,  demise,  or  mortgage,  and 
*  '    poytible  at  twenty^ne  or  marriage.    The  marriage  took  effect, 

and  there  was  one  daughter  (f).  Then  A.  the  husband  died, 
and  his  father  settled  the  estates  on  his  daughter-in-law  B.  for 
life,  remainder  to  trustees  for  five  hundred  years,  the  reversion 
to  himself  in  fee.  The  trust  of  the  five  hundred  years  term 
was,  that  the  trustees  should,  from  and  after  commencement  of 
the  term,  by  rents  or  profits,  sale,  demise,  or  mortgage,  raise 
3000/.  to  be  paid  to  the  daughter  at  her  age  of  twenty-one,  or 
marriage,  but  there  was  no  provision  for  maintenance.  And 
on  a  bill  filed  by  the  daughter  and  her  husband  (she  being  under 
age)  for  the  portion,  the  question  was,  whether  it  was  then  pay- 
Cm)  Bailer  r.  Duncombey  1  P.  VfrnB.  448.  3  Vem.  760.  10  Mod.  4S3. 
'    1  £q.  Ca.  Abr.  339. 


(F)  Who,  it  was  admitted,  came  under  the  description  of  a  younger  child. 
Indeed  an  eldest  daughter,  and  every  one  but  the  heir  or  person  who  takes 
the  ettate>  is  in  equity  considered  as  a  younger  child  -,  but  tliat  character  most 
continue  up  to  the  time  of  payment  to  entitle  a  child  to  a  share  of  the  por- 
tion. BeaU  V.  BeaU,  1  P.  Wms.  344.  Savage  v.  Carroll,  1  Ball  &  Beatty/ 
277.  and  see  Afatthewa  r,  Pauly  S  Jno.  Wils.  64.  As  to  a  daughter  being  con- 
sidered as  an  eldest  son,  see  NorthamberUmd  v.  Egremont,  1  Eden,  435.  The 
daughter,  in  the  case  in  the  text,  married  the  plaintiff,  a  tradesman,  at  the 
age  of  lifteen,  in  the  life-time  aud  without  the  consent  of  her  mother,  who 
was  the  sorvtriiig  parent.  ' 
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ftble,  or  whether  it  must  wait  until  the  death  of  the  parent^  the 

mother,  who  was  then  but  forty-three  years  of  age  ?    .And  it 

was  held  by  Lord  Chancellor  Parker,  that  it  should  be  raised 

prout  the  deed,  namely,  after  the  commencement  of  the  term  in       [117] 

pmemon :  for  that  the  declaring,  by  the  trust  of  the  term,  the 

portion  should  be  raised  after  the  commencement  of  the  term, 

implied  a  negative  that  it  should  not  be  raised  before  (g). 

But,  in  the  preceding  case,  Lord  Parker  took  a  middle  way ; 
though  be  refused  to  raise  the  portion  before  the  term  came 
into  possession,  lit  ^  made  the  reversionary  term  a  security  for 
the  principal  sum. 

I/>rd  Parker  distinguished  the  cvise  of  Butler  v.  Duncombe  BwHerr.Dvm' 
from  the  case  of  Saville  v.  SaviHe(n),  which  was  argued  the  JJ^^'^^j^ 
sime  term,  and  where,  upon  the  marriage  of  A.  with  the  daugh-  dUtimguiMked/ 
terof  B.,  a  rent-charge  was  settled  upon  her  for  her  jointure, 
and  a  term  of  ninety-mne  years  was  limited,  to  commence 
<fker  the  death  of  A,  her  husband,  determinable  upon  the  death 
of  Us  then  intended  wife,  in  trust,  the  better  to  secure  her  this 
rW-charge,  with  remainder  of  the  lands,  thus  charged,  to  the 
first,  8ic.  sou  of  the  marriage,  with  remainder  to  trustees  for 
6ft  hundred  years,  to  raise  portions  for  daughters,  if  no  male 
Ksiie,  the  portions  to  be  paid  at  the  age  of  sixteen,  or  marriage,  [  1  ^  ] 
winch  should  first  happen ;  in  which  case  his  Lordship  allowed 
ibatthis  five  hundred  years  term  for  portions  took  place  in 
equity  from  the  death  of  A.,  the  ninety-nine  years  term  being 
nised  for  a  particular  purpose  only ;  namely,  for  securing  the 
itnt-diaGge,  and  subject  to  that  trust,  which  extended  only  to 
put  of  the  profits ;  whereas,  in  the  case  then  in  question  (But- 
kr  and  Duncombe^s  case),  the  wholie  profits  of  the  estates  were 
Aposed  of  until  the  commencement  of  the  term  to  the  mother 
for  life,  which  distinguished  it  from  the  case  of  Saville  v.  5a- 
«i/&.  But  Lord  Hardwicke  observes,  in  a  subsequent  case,  that 
Lord  Macclesfield  founded  his  decree  upon  the  single  words, 

(»)  Cited  1  P.  Wms.  456.    $.  C.  S  Atk.  458. 

(G)  And  it  was  accordingly  decreed,  that  the  portion  shonid  not  be  raised  Decree  mnd  ob* 
n  the  life^time  of  the  ioint^easy  nor  bear  interest  till  the  commencement  of  tervuiwu. 
tiK  temi.  On  the  rehearing,  however.  Lord  Parker  (who  was  afterwards 
created  Earl  of  Macclesfield)  decreed  the  husband  might  sell  and  dispose  of 
t  Boiety  as  he  thought  fit,  the  wife  being  in  coort  and* consenting ;  but  this 
decree  appears  to  have  been  made  by  consent  between  the  parties.  dVes. 
38$.  Tills  case  vras  afterwards  cited  in  Bnme  v.  Berkley,  postea,  119  j  and 
it  was  there  admitted,  that  if  in  the  declaration  of  trnsts  the  intention  of 
the  party  appeared  to  be  that  the   portion  should  be  postponed  to  the  ^ 

commencement  of  the  term  in  |»osse$sion,  it  should  not  be  raised,  although 
the  time  prefixed  for  payment  had  arrived. 


\  9um. 
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"  from  aod  after  the  coitiiiic|nceineDt  of  the  term ;''  and  indeed 
the  latter  ground  of  distinction  between  a  case,  where  the  whole 
profits  are  settled  in  jointure^  and  a  case  where  only  part  of 
them  are  so  settled,  seems  not  to  be  of  great  weight;  for  the 
^ame  circumstance  occurred  in  the  cases  of  Heyter  v.  Jones ; 
Staniforthw.  Staniforth;  and  Smith  y.  Evans  (p). 

But  necessary  iaferencci  furnished  from  the  circumstances  of 
[  119]       the  case,  being  inconsistent  ^ith  the  design  of  raising  the  por- 
tions, before  the  terpi  comes  into  possesf ion,  is  suffii^ent  to 
distinguish  a  case  out  of  the  general  rule  to  which  we  have  be- 
fore alluded. 
Portion  rrfused       Thus,  where  lands  were  settled  on  the  marriage  of  A.(p),  in 
tt^ihm^       the  usual  form,  with  a  remainder  to  trustees,  and  their  heirs  in 
^f^hter^fen-    trust,  thjrf,  if  the  said  A.  should  have  no  son  by  the  marriage, 
mmiUtuMeey      or  if,  having  sons,  they  should  all  die  before  twenty-one,  witb- 
^!^!!^^  out  issue,  then  the  trustees  should,  out  of  the  repts  and  profite 
1009  not  to  be      of  the  premises,  or  by  sale  or  leasing,  or  otherwise,  raise  for 
was  in  poms'     ^®  daughters  of  this  marriage,  if  but  one,  2500/.  payable  at 

twenty-one,  or  marriage,  which  should  first  happen ;  and  should 
also  raise  and  pay  the  yearly  sum  of  100/.  bff  half-yearly  paf- 
ments  for  her  maintenance  and  education,  until  her  said  portion 
should  be  due,  thejirst  payment  of  the  maintenance  mon^  to 
be  made  at  such  of  the  said  half-yearly  feasts,  as  should  next 
happen  after  the  estate  so  limited  to  the  trustees  as  aforesaid 
shotdd  take  effect  in  possession,  together  with  farther  provisions 
if  there  should  be  more  daughters  than  one;  particularly  if 
[  120  ]  ^^'^  4?^  three,  that  the  trustees.  Sec.  should  stand  seised  of 
the  premises  for  the  benefit  of  all  and  every  of  the  daughters, 
to  be  divided  amongst  them  equally,  as  tenants  in  common,  and 
of  their  respective  heirs  and  assigns  for  ever.  The  husband 
died,  having  left  no  issue  male  by  the  marriage,  and  but  one 
daughter,  who,  being  twenty-one,  filed  her  bill  in  the  life-time 
of  her  mother  (who  had  herjointiire  on  the  premises)  against 
the  trustees,  for  the  raising  of  this  portion  by  sale  or  mortgage 
of  their  reversionary  trust  estate,  and  also  with  interest  from  the 
time  the  same  became  payable ;  but  the  bill  was  dismissed  by 
Lord  Macclesfield,  oiv^a  hearing  before  him  and  the  Master  of 
the  Rolls,  upon  the  ground,  that  all  contingencies  had  not 
happened,  since  the  estates  for  life  must  all  determine  before 
the  portion  could  or  ought  to  be  raised.  The  court  admitted 
^    that  the  intention,  as  to  the  manner  of  raising  the  portion, 

(0)  Vidf  supra,  103, 104. 106.  485.    3  Bro.  Pari.  Ca.  437.— [1  Eq. 

(p)  Brvme  v,  Berkley,  2  P.  Wms.      Ca.  Abr.  340.  pi.  7^f^£d.] 
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<M^t  to'  prevail;  but  bere  die  imeadoD  wu  plpki,  from  the 
ha,  that  the  makileDaDce  for  the  daughter  was  not  to  be  paid 
untU  the  trust  estaU,  chargeable  wiih  the  portion,  took  ^ect  in 
poaession,  aod  the  fwymeot  of  the  aiaintenaiice  must  be  in- 
tended to  precede  the  payment  of  the  portion.  The  mainte- 
mace  must  determbe  when  the  portion  became  payable^  and  t  ^^O 
this  was  the  plainest  indication  imaginable  that  the  parties  in- 
tended the  portioM  should  not  be  paid  until  the  trust  estate 
came  into  poMesskMs^  which  made  this  a  stranger  case  than  that 
fit  Butler  V.  Duncombe ;  wad  this  decree  was  affirmed  on  appeal 
lo  the  House  of  Lords. 

The  principles  laid  down  hy  Lord  Parker,  in  the  case  of  Smeimftakef'g 
Brome  y.  Berkley,  were  followed  up  by  Lord  Hardwicke  ^gtmenoiotu 
(whose  general  inclination  was  against  raising  portions  in  the 
iadier'a  lifiD-^tiflie)  in  that  of  Stevens  ▼•  Dethick  (q).  There  a 
^piestion  arose  upon  a  aettlem^t  made  on  the  marriage  of  the 
defiendant ;  the  irst  lin^itation  of  which  was  to  the  defendant 
-fiorlife^  wiAout  lopeachroent  of  waste;  then  to  trustees,  to 
preserve  contingent  uses,  remainder  to  his  wife  for  life,  re- 
maiadsr  to  the  first  and  every  other  son  of  the  defendant's 
body  ;  and  in  default  of  issue  male,  then  reuiainder  to  trustee 
for  a  term  of  five  hundred  years,  upon  trust  that,  if  there  should 
be  one  or  more  daughters,  the  trusteea,  their  executors,  or  ad-  * 

miaistrators,  should,  out  of  the  yearly  or  other  rents,  issues 
and  profits^  by  sale,  lease,  or  mortgage  of  the  laid  manors) 
aeisuages,  lands,  &c»  or  any  part  thereof,  comprised  within  [  122  ] 
the  said  term,  raise  «m1  pay  unto  such  daughter  or  dateless 
the  sum  of  2000/.  for  her  or  their  portion  or  portions,  to  he 
paid  tm  such  only  daughter  (if  there  was  but  one)  at  her  age  of 
tweaty-ooe,  or  day  of  marriage,  which  should  first  happen; 
sad  if  tfaey  all  died  before  their  portions  became  due,  then  the 
ssid  payments  to  cease,  as  to  their  executors  and  administrators, 
and  to  sink  into  the  estate  for  tlie  benefit  of  the  person  to 
whom  the  reversion  should  belong;  and  abo,  that  such  daugh- 
ter or  daughters  should  have  out  of  the  premises,  comprised  in 
the  term  of  five  himdred  years,  such  yearly  maintenance  as  was 
suitable  to  their  dignity  and  quality,  and  that  the  residue  of  the 
rents,  issues,  and  profits,  above  such  yearly  maintenance  should, 
ta  the  mean  time,  till  the  portions  became  payable,  be  received 
by  such  persons  as  riiould  be  entitled  to  the  reversion  immedi" 
ately  expectant  upon  the  determination  of  the  said  term.  The 
mother  died,  and  left  no  other  issue  but  a  daughter  who  was 

(5)  3  Alk.  40. 


88 


CAP.  IV. 


OP  TRS   MOBTOAQOR. 


Potiion  poti* 
poned  till  term 
inpo$U8tioiu 


married.    The  bill  was  brought  by  the  hasband  and  the  daugh* 
ter  against  the  father  and  the  trustees,  to  raise  the  portion  im- 
mediately.    Lord  Hardwicke  obserfing,  that  the  grounds  on 
'which  the  portion  was  refused  to  be  raised  in  the  case  of  Brome 

I  123  '}  V.  Berkley,  both  in  the  Court  of  Chancery  and  House  of  Lords, 
were,  that  maintenance  being  given,  and  by  the  very  termt  of 
the  trust  to  precede  the  portion,  and  not  to  be  raised,  till  the 
term  took  effect  in  possession,  it  fortiori,  the  portion  was  not 
due  and  payable  till  then.  Apply  that  to  this  case.  The  trus- 
tees of  the  term  were,  out  of  the  yearly  or  other  rents,  issues^ 
and  profits,  or  by  sale,  lease,  or  mortgi^e  of  the  said  manors, 
8cc.  to  raise  and  pay  unto  such  daughter,  8cc.  the  sum  of  12000/. 
for  her  and  their  portion,  &c. ;  and  also  such  daughter  or  daugh- 

^  ters  were  to  have,  out  of  the  premises,  comprued  in  the  term 

of  five  hundred  years,  such  yearly  maintenance  as  was  suitable 
to  their  degree  and  quality;  and  the  residue  of  the  rents  and 
profits  above  such  yearly  maintenance,  was,  in  the  mean  time, 
till  the  [portions  became  payable,  to  be  received  by  such  per- 
sons, &c.  This  was  the  same  case  as  that  of  Brome  v.  Berk' 
ley,  only  that  there  it  was  prayed  to  be  raised  in  the  life-tin>e 
of  the  mother ;  here,  in  the  life-time  of  the  father,  which,  if 
any  thmg,  was  more  unfavourable.  The  maintenance  then  was 
to  be  raised  out  of  the  rents  and  profits,  after  the  first  quarter- 
day,  when  the  term  should  take^ect  in  possession;  here 
the  words,  in  the  mean  time,  were  words  of  relation,  and  re- 
ferred not  only  to  a  time  that  was  to  begin,  but  to  a  time  which 
was  also  to  end ;  but  of  what  rents,  issues,  and  profits,  could 
the  trustees  then  receive  any  thing  i  Could  diey  bring  eject- 
ments i  No,  for  they  could  not  enter  to  raise  the  money  out  of 
the  profits  till  after  the  death  of  the  lather.  His  Lordship  was 
of  opinion,  that  the  father  might  have  sold  the  reversion  sub- 
ject to  this  term ;  which  shewed  that  the  whole  trust  of  the 
term  was  to  take  effect  after  the  death  of  the  father.  By  the 
same  argument  as  had  been  made  use  of  for  raising  the  portion, 
the  maintenance  might  have  been  raised  in  the  life-time  of  the 
father  as  well  as  the  portion ;  but  it  was  the  subsequent  words 
that  confined  it  to  the  time,  if  the  terms  take  efiect  in  posses- 
sion. It  was  said  that,  in  the  case  of  Brome  v.  Berkley,  there 
were  the  words  ^'  take  effect  in  possession,^*  and  no  such  words 
here ;  but  those  words  were  made  use  of  there  only  to  shew 
that  maintenance  could  not  be  raised  in  the  life-time  of  the 
mother.  The  same  argument  would  hold  as  strong  ^ere ;  for 
though  the  words  were  not  exactly  the  same,,  yet  they  were  of 


[  1^^  ] 
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equal  force^  Bameljy  '^  immediately  expectant  upon  the  ieter^ 
mination  bf  the  term" 

But  Lord  Hardwicke,  in  the  last-mentioned  cuseot  Stevens      [  125  ] 
▼.  Detkick,  seemed  to  think  that  stronger  circumstances  were  ^*^*^^jjf  '*. 
necessary  to  shew  that  portions  were  not  to  be  raised  until  the  cum»tancei  in 
term  for  securing  them  came  into  possession,  where  the  claim  ^^J^.  ^  ^ 
arose  under  a  will,  than  where  it  arose  under  a  settlement ;  and 
Us  Lordship  urged  that  as  one  ground  fpr  distinguishing  be- 
tween^that  ca^e  and  the  case  of  Hall  ▼•  Carter  (r),  decided  by 
imn  at  a  prior  period  of  time. 

The  circumstance  of  its  being  directed  (s)  that  a  portion  shall  ^ortUm  we 
foe  raised  out  of  the  rents  and  profits,  or  by  mortgage,  is  not  a  merdy  togiv 
reawn  why  it  should  wait  till  the  term  comes  into  possession,  ^^^f^  "" 
in  order^  that  the  trustees  may  make  their  election ;  indeed  this 
ground  was  taken  in  ai^ument  in  the  cases  of  Brome  v.  Berkley ^ 
and  Hall  v.  Carter,  but  was  over^ruled  by  Lord  Hardwicke  in 
the  latter  case,  his  Lordship  observing,  that  there  were  many 
cases  of  settlements  where  this  election  was  given  to  trustees, 
and  yet  they  had  not  been  alloWed  to  postpone  the  raising,  in 
order  to  make  their  election  onl^  (h).  ' 

There  A.  by  his  will  (Q,  created  a  term  of  one  hundred  ytors,       [  126^  ] 
in  trust,  out  of  the  rents  and  profits  of  ^  the  premises,  or  by  ^^^^^ 
mortage  thereof,  to  raise  portions  of  100/.  for  each  of  the  tiUtermUin 
daughters  of  his  son  B.  payable  at  eighteen,  or  day  of  marri-  ^  M^y  i^ 
age;  and  moreover  to  pay  to  every  such  daughter  or  daughters  J^****/"-'^^ 
the  sum  of  6/.  a  year  for  their  maintenance,  till  thenr  respective  rtu, 
portions  should  become  due  and  payable ;  with  a  proviso,  that 
it  should  be  lawful  for  his  son  B.  to  make  a  jointure  to  such 
woman  as  he  should  marry  of  all  or  any  part  of  the  premites 
limited  to  him,  and  in  case  of  failure  of  issue  male  of  B.,  the 

(r)  Infra,  1S6.  (0  HoU  ▼,  Cprtir,  2  Atk.  955. 

(«)  Sandys  v.  Sandys,  1  P.  Wms. 
707. 

(U)  In  this  case  of  Stmdys  r,  &mdy$,  nbi  supra,  the  trust  declared  of  the    Share  qf  ierm 
refersionary  term  was  not  confined  to  raising  the  portions  by  rents  and  pro-    ••W,  time  for 
fit^  bat  it  was  expressly  directed  that  it  might  be  raised  by  sale  or  mortgage;   payment  hating 
and  a  tinie  was  fixed  for  pavment  of  the  portion,  namelv,  twenty-one  or    asrived* 
narriaee.    There  was  issue  n>ur  daughters,  and  no  son.    After  tlie  death  of 
the  wi^,  the  eldest  daughter  having  married,  her  husband  brought  a  bill  to 
hurt  one  fourth  of  the  sum  mentioned  in  the  settlement  raised  immediately 
by  sale  or  nM>rtgage.    Lord  Macclesfield  reluctantly  decreed  a  fourth  part 
•f  the  term  to  fa«  sold,  observing  at  the  same  time,  tliat  though  this  was  a 
amtter  of  trust,  yet  since  all  the  contingencies  had  happened,  and  nothing 
remahttd  to  suspend  the  execution  of  the  trust,  it  did  not  evidently  appear 
bat  that  the  oarties  intended  the  portions  to  be  raised  out  of  the  reversionary 
term ;  therefore  he  did  not  look  upon  it  as  within  the  discretion  of  the  court 
aay  nuire  than  in  the  option  of  the  trustees,  whether  they  should  or  should 
Bot  be  raised;  but  it  was  a  thing  not  to  be  eocouraged* 
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like  Umilation  to  h»  two  other  sods  ;  with  r  provbo,  tfaat^  ia 
case  such  person  or  persons  as  should  be  next  in  remainder  or 
reversion,  expectant  upoa  the  said  term  of  one  hundred  years, 
should  and  would  pay  unto  such  daughter  or  daughters  of  the 
said  B.  or  their  guardian,  or  to  such  person  as  should  be  law- 
f«yUy  authorized  to  receive  the  same,  all  and  every  of  their  re- 
spective portions  of  100/.  a  piece,  either  before  or  after  the 
same  were  due  and  payable^  by  the  direction  of  his  will ;  that 
then  the  said  term  of  one  hundred  years  should,  from  thence- 
forth,  cease  and  determine  for  the  benefit  of  such  person 
{127]      or  persons,  in  remainder  or  reversion  as  aforesaid.    B.  had 
daughters,  but  no  son,  and  died,  leaving  his  widow,  who  had 
a  jointure  of  the  whole  estates  devised  under  the  will.    Aud 
the  questioo  was,  whether  the  daughters  portions  should  be 
raised,  in  the  life-time  of  the  mother,  by  mortgage  of  the  re- 
versionary estate  i    And  hotd  Hardwicke  determined  thai  they 
shottld  be  raised  immediately.    And  his  Lordship  distinguished 
^his  case  from  that  of  Brame  v.  Berkley  (ti),  upon  the  grouod, 
that  in  &e  latter  case,  the  daughter  was  not  entitled  to  have  any 
maintenance  till  the  term  took  effect  in  possession,  but  in  the 
present  ca«e,  it  was  far  otherwise  (z) ;  for  the  maintenance  was 
actually  a  charge  upon  die  estate,  and  the  trustees  were  to  pay 
(5/.  per  annum  to  each  daughter  till  their  portions  respectively 
^ecame  due  and  payable,  and  was  not  postponed  until  after  the 
term  came  into  possession,  so  that  maintenance  nm  on  till 
then.    And  though  he  did  not  know  any  instance,  where  a  sale 
had  |)een  directed  for  maintenance  out  of  rents  and  profits 
[  128  ]       (because  it  must  be  annual,  which  would  create  endless  trouble) 
yet  it  WIS  a  charge  upon  Uie  estate,  and  the  arrear  which  was 
incurred  qiust  be  paid  off  after  it  came  into  possession.    Then 
where  could  be  the  objection  of  mortgaging  the  reversion  then, 
A$  to  arrears      or  what  barm  could  it  be  to  the  reversioner  f    Because,  the 
of  mattUenamee.  moment  the  term  came  into  possession,    the  arrears  of  the 

maintenance  must  be  satisfied.  As  to  the  objectioin,  that  the 
portion  being  directed  to  be  raised  out  of  rents  or  profits,  or 
by  mortgage,  therefore  it  ought  to  wait  till  the  term  came  into 
possession,  that  trustees  might  make  their  election,  this  was  -the 
argument  in  Brame  v.  Berldey;  but  there  were  many  cases  of 
settlements  where  ^  this  election  was  given  to  trustees,  and  yet 
they  were  not  allowed  to  postpone  the  raisii^,  in  order  to  make 
their  election  only.    And  his  JLordsbip  said  he  was  not  clear 

(tt)  Snpra,  119.  terest  might,  by  foreclosure,  be  got 

(x)  Lord  Macclesfield  thought  this      npon  interest.  [As  to  Uiisy  see  aatea,    , 
no  reason,  because,  if  so,  then  in-      107,  note  (z).—£d.] 
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whether  it  jn^hl  oo.t  be  raised  bj^  ssdie,  if  it  had  stood  only 
upon  tl^  .word^^  *'  renU  ond  prqfiis^  which  had  been  held  to 
cany  a  fee. 

Although  children^  who  chum  portio^ns  so  circumstaiicedi  are  other, wovi- 
entitled  to  oiber  provisions^  they  shall,  notwithstanding,  havje  ^l^^'^^jj^^ 
their  portions  raised  fvhen  payable ;  for  that  circumstance  does  suspend  por- 
not  furnish  any  ground  to. suspend  the  raising  them ;  because^  if      [  129 1 
tfaej  have  a  right  to  portions  by  the  settlement,  they  ought  not 
to  lojie  that  right  1^  having  a  farther  provision. 

In  the  case  of  Reresby  v.  Newland  (y).  Lord  Macclesfield  P^*^  <<>  he 
laid  some  stress  on  the  words  ^'  to  be  raised  by  rents  and  pro-  Irnmn^e^^Tr 
fits,  or  by  sale,  or  mortgage,  and  paid  at  tjie  daughter's  attaining  ffJJJ*??^^*^ " 
the  age  of  eighteen,   or  marriage,  or  within  as  short  a  time  Sak  qf  reoer' 
after  asthe$ame  should  or  might  be  conveniently  raised (i)'j**  fSSS?i*wL^ 
observing,  that,  in  his  opinion,  it  could  not  be  conveniently  ttm/B^  sncmmw- 
raised  by  selling  a  reversion^  which  would  incommode  the  fieunUy 
to  that  degree  as  to  ruin  the  estate;  for  which  reason  he  thought 
that  it  could  not  bje  conveniently  raised  until  the  death  of  the 
fiither*    But  his  Lordship  was  of  opinion,  in  the  case  of  Traf- 
ford  v.  Ashtof^  iyy),  where  the  tenants  for  life  were  dead,  and 
the  <}uestion  was  between  the  remainder-man,  a  remote  relation, 
aud  the  daughters  of  the  settlor,  whether  the  trustees  rai^t  sell 
or  mortgage  a  term,  the  trusts  of  which  were  declared  to  be, 
that  if  the  settlor  should  die  without  issue  male  of  the  said 
macnage,  and  should  leave  one  or  more  daughters,  then  the 
trustees  should,  out  of  the  rents  and  profits,  raise  8000/L  for       [  1%  ] 
the  daughters  of  that  marriage,  to  be  paid  to  them  as  soon  as 
conveniently  could  be,  without  limiting  any  express  time  when 
the  portions  were  payable,  diat  the  portions  were  presently  pay- 
able ;  for  the  daughters  being  twenty-one  at  their  father's  deatli 
(who  survived  their  mother)  and  marriageable,  it  was  then  con- 
^ihiient  that  they  should  have  their  portions  (k). 

(f)  3P.Wiiu.94.  [Decree  affirm-      487.— £d.] 
€d.    Dom.  Proc.   %  Bro.  Par.  Ca.         (yy)  [iVntea,  p.  84.— £(/.] 

(I)  The  words  were,  "  or  within  as  short  a  time  after  as  the  same  sliould    Words  of  truUm 
or  might  be  conveniently  raised,  the  elder  of  the  daughters  to  be  first  paid, 
and  for  the  yearly  maintenance  of  snch  daughter  or  daughters,  until  her  or  , 

their  portion  or  portions  should  or  might  be  raised  as  aforesaid,  if  tliere 
should  be  bnt  one,  the  yearly  sum  of  502.,  and  if  two  or  more,  the  yearly 
snm  of  332.  a  piece,  to  be  paid  to  such  dauchter  or  daughters  upon  Michael- 
mas-day, and  Lady-day,  the  first  payment  thereof  to  begin  upon  such  of  the 
said  feasts  as  should  first  happen  next  after  the  death  of  the  father,  if  heing 
the  true  intent  and  meaning  of  the  parties^  that  no  yearly  nuiintenance  should  he 
Ae  to  or  raised  for  any  such  daughter  or  daughters  during  the  life  of  the  father.** 
Mr.  Cox's  note,  S.  C.  2  Eq.  Ca.  Abr.  644,  pi.  15. 

{JH)  In  the  case  of  fVarr  v.  fVarr,  Prec.  in  Cli.  213,  where  the  power  was 
forraisiog  portions  at  such  convenieat  time  as  the  trustees  should  appoint. 
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PoHion  maif  be 
ve^ed  at  iwe»» 
ty'OMf  tkomgk 
not  tkm  pay* 
abU,  ^ 


Equiif'UnU  not 
MpplyprmMMii 
for  mainie' 
mmcty  to  obtain 
above  ionttruc' 
tion. 


[131] 


f^o  time  fixed 
ferpaymlnUof 
portion^  it  can 
be  raited  by 
rente  only. 


And  the  words^  which  direct  the  payment  of  the  portion  at 
twenty-onct  or  marriage^  do  not  at  all  militate  against  die  con- 
struction last  alluded  to  in  favour  of  the  heir  or  reversioner, 
where^  from  the  words  in  the  instrument,  there  is  no  room  to 
admit  it;  because,  such  words,  nevertheless,  have  their  effect, 
for  they  vest  a  right  in  the  portion  in  the  child,  when  it  attauns 
that  age,  or  the  event  referred  to  arrives,  and,  thereupon,  tfie 
portion,  in  case  of  the  death  of  the  party  entitled  to  it,  be- 
comes transferable  to  executors  or  administrators,  as  a  vested 
interest. 

Nor  will  the  objection  (z),  that  the  settlement  does  not  pro- 
vide maintenance  until  the  portion  is  payable,  be  of  any  weight 
to  prevent  the  above  construction,  for  there  is  no  reason  that 
equity  should  supply  that,  any  more  than  that  it  should  supply 
the  want  of  a  portion,  if  none  were  provided.  In  truth,  this 
may  be  industriously  omitted  by  a  settlement,  as  intending  to 
leave  the  child  to  depend  upon  the  mother,  who,  by  the  law  of 
the  land,  and  of  nature,  is  bound  to  provide  for  it. 

But  where  no  particular  time  is  mentioned  for  the  payment 
of  portions,  thougli  the  same  are  secured  by  a  term,  and  di- 
rected to  be  paid  out  of  the  rents,  issues,  and  profits  of  the 
premises  comprised  in  the  term,  courts  of  Equity  (who  use  a 
discretionary  power  in  such  cases,  if  the  children  to  take  be  of 
tender  years,  although  the  events  have  happened  on  which  they 
are  to  vest)  will  not  raise  them  by  sale  or  mortgage,  but  will 
leave  them  to  be  paid  out  of  the  profits  as  they  accrue ;  consi- 
dering these  as  cases  of  portions  to  be  raised  by  perception  of 
profits  without  interest,  and,  therefore,  not  due  until  produced 
thereby:  the  cases  of  Evelyn  v.  Evelyn,  and  of  The  Earl  of 
Biters  v.  The  Earl  of  Derby,  fall  under  this  distinction  (a)  (l). 


(z)  iP.WiM.  454. 


(a)  2  P.  Wms.  660.  671.    t  Vera.  7ftL 


A.hatinffpewer 
to  leau,  {leaeee 
ie  cease  when 
portione  raised) 
demited  to  B. 
for  500  yeare, 
Intrutt,  by  tale 
ormortgnffe,  to 
raise  portions, 
JB.  cannot  mort- 
$age^  and  per- 
turns  raiseable 
by  rents  only. 


and  tliey  died  without  making  any  appointment ;  the  Master  of  the  Rolls 
supplied  the  omission,  on  a  bill  brought  for  that  purpose,  by  limitiiig  a  rea- 
sonable lime. 

(L)  The  cases  of  Evelyn  y,  Evelyn,  and  Rivers  v.  Derbv^  are  material  to 
the  point  under  consideration,  and  are  therefore  worthy  of  further  notice. 

In  Evelyn  v.  Evelyn,  3  P.  Wpis.  661.  14  Vin.  240,  pi.  11,  George  £.  the 
father,  and  John  £.  his  eldest  son,  settled  b^  recovery  certain  entailed  es- 
tates, in  strict  settlement,  with  a  power  for  the  sons  of  George  E.,  the 
father,  when  in  possession,  to  make  leases  sans  waste,  for  the  raising  portions 
for  daughters,  so  as  tlie  portions  did  not  exceed  the  fortunes  in  money, 
goods,  or  chattels  of  the  wives  whom  such  sons,  making  such  lease,  should 
marry ;  and  so  as  such  lease  should  not  take  effect  till  there  should  be  a 
failure  of  issue  male  of  the  body  of  such  sons  so  making  the  lease. — Fee 
simple  lands  were  also  settled  on  the  same  uses,  and  with  the  same  power  of 
portioning,  except  that  a  restriction  was  added  to  such  power,  in  these 
words,  *'  so  as  such  lease  or  leases  be  determinable  on  raising  such  portions, 
and  the  costs  and  charges  thereof." 

Tlic  father  and  clde>t  son  died,  and  George  E.,  tlic  second  son,  being 
seised  of  both  estates,  on  his  man  iagc  with  M.  G.,  in  consideration  of  her 
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lo  the  case  of  Pierpaini  v.  Lord  Cheney  (b),  Lord  Maccles*-      f  ^3^,] 
fidd  inclined  strongly  against  raising  maintenance  by  mortgage  romi^Mam- 

ienaMeebffmori- 

{h)  1  P.  Wms.  489.    £t  vide  RavenkUl  v.Datuey,  2  P.  Wms.  180.  infra,  133.    gage  </  retter- 

Mionary  term. 


loamage  portion  of  8000l«,  and  fo^  making  a  suitable  proviiion  for  the 
daughters  of  that  marriage,  gnknted  and  demised  the  same  estates  to  trus- 
tees for  a  term  of  AOO  years,  8an$  ibotic,  to  commence  and  take  effect  from 
and  after  failure  of  issue  male  of  die  body  of  the  said  George  E.  (but  sub- 
ject  to  tbe  jointure  of  his  intended  wife)  at  tlie  yearly  rent  of  one  pepper 
corn,  if  demanded.  Upon  Tk-ust,  if  there  should  be  failure  of  issue  male  of 
the  body  of  the  said  lastly  mentioned  George  £.,  and  he  should  have  one  or 
more  daughter  or  daughters,  that  then  the  said  trustees,  or  the  survivor,  &c. 
dttttld.  Out  of  the  ^ents  and  pro6t8  of  tbe  premises  limited  to  them  for  the 
flud  500  years,  by  sale,  mortgage,  or  lease  of  the  said  term  or  part  thei-eof, 
or  bv  any  other  means  they  should  think  fit,  as  soon  at  conveniently  might 
he  tfter  the  decease  of  the  said  George  £.,  the  party,  or  in  his  life-time  if 
he  should  think  fit  to  have  the  same  sooner  raiseu,  and  should  so  direct,  raise 
the  sum  of  dOOOi.  for  the  portion  or  portions  of  sucb  daughter  or  daughters, 
e(|aal]y  to  be  divided  between  them ;  after  the  raising  and  paying  of  which 
with  the  costs,  the  term  should  cease. 

The  narriajre  took  effect,  and  in  1724,  George  E.,  the  son,  died  intestate, 
IttTiag  his  wSe,  and  three  daughters  of  very  tender  age,  the  eldest  not  being 
■ore  than  three  years  old,  and  a  large  personal  estate.  Tbe  daoghtei-ft 
hnm^t  their  bill  against  the  ren^nder-man  in  tail,  to  have  their  portions 
rused  immediately,  with  interest  from  the  deatii  of  their  father,  by  sale  of 
the  aid  term  of  500  years.  The  question  made  by  the  court  was,  whether 
the  SUM  of  80001.  was  to  be  raised  by  an  immediate  sale  or  mortgage  of 
the  term  of  500  years,  or  only  by  a  gradual  perception  of  the  profits  as  they 
arose  annuBliy  after  the  term  came  into  possession.  In  considering  this 
ueition.  Sir  Joseph  Jekyll,  M.  R.  said  it  would  be  proper  to  take  notice, 
ptt,  of  sndi  kinds  of  powers  as  that  reserved  by  the  present  settiement ; 
SMnd^,  of  the  manner  of  wording  tills  power,  as  the  same  stood  expressed 
ia  both  deeds ;  thirdhfy  of  the  method  of  raising  the  portions  of  daughters 
or  younger  children,  where  the  deed  or  will  under  which  the  same  were 
chaned,  did  not  direct  any  sale  or  mortgage  expressly,  or  where  the  term  or 
iatCKst,  created  as  a  fund  for  that  put-pose,  was  not  yet  come  into  posses- 
M ;  and  UaUy,  collect  into  one  view  uie  resnit  of  the  whole. 

ftrtf,  as  to  the  nature  of  such  powers,  they  were  to  be  taken  strictiy, 
being  to  charge,  burden,  and  incnmoer  the  estate  of  a  third  person.  Such 
^  the  remainder-man,  the  defendant  in  the  present  case,  and  therefore 
it  was  as  much  tiie  donor's  intiention,  that  the  renwinder-man  should  have 
hit  estate  subject  to  no  greater  incumbrances  than  the  powers  expressly 
wrsnted,  as  that  the  tenant  In  possession  should  have  the  power  to  subject 
it  to  the  mcnmbrances  excepted  by  the  power.  As  to  the  second  point,  it 
vai  necessary  to  distinguish  between  the  power  as  originally  created  by 
George  £.,  the  father,  under  the  old  settiement,  and  the  subsequent  execu- 
tion of  it  by  George  £.  the  younger,  in  his  own  marriage  settiement,  where 
he  had  certainly  done  all  that  man  could  do  to  load  the  remaindar-man ;  for 
thoagfa,  in  directing  the  portions  to  be  raised,  he  made  use  of  the  words 
'*  u  toon  as  convemently  may  be,"  yet  it  was  plain  he  thought  of  nothing  less 
Asa  the  reanainder-man's  convenience^  when  ne  appointed  the  portions  to  be 
niied  by  teaie,  mortgaji^,  or  any  other  ways  and  means ;  and  that,  after  the 
death,  or  in  the  life  of^the  jointress,  as  should  seem  meet  to  the  trustees. 
It  coiild  not  be  pretended,  that  there  were  any  express  words  to  authorise  the 
niifaig  tiM  portions  in  question  either  by  lease  or  mortgage,  or  by  anj  other 
viy than naklng leases  for  years,  without  impeachment  of  waste;  for  the 
word  **  portion"  did  not  ex  vi  termini  import  a  gross  sum  to  be  raised  in  a 
hmp,  nor  nionfry,  it  might  as  well  be  goods  and  cmittels,  and  might  be  pay- 
aMe  at  one  or  different  times. 

TUrdUff  there  were  but  two  ways  of  raising  portions,  the  first  by  sale  or 
mortgage,  the  second  by  perception  of  profits.  Now  where  a  particular  cer- 
tiiattme  wat  llnuted  for  the  payment  of  the  portion,  there  it  carried  interest 
from  that  timey  and  implied  a  power  of  sale ;  (See  the  cases  of  Trafford  ▼. 
Mistif  antea,  84,  and  fry  v.  Gilbert^  91.  97.)  but  in  the  present  instance, 
no  certun  tioie  was  limited  for  payment,  which  very  much  influenced  the 
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of  a  reversionaery  term  expectant  on  the  deiatfi  of  the  wife,  tkU 
though  the  maintenance  as  well  as  the  portion  was  directed  to 
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present  case^  and  distinguished  it  from  others.  The  plaintiffs  indeed  had 
insisted,  tibat  there  was  a  time  fixed  by  the  proviso,  and  that  was  to  be  im- 
mediately on  failure  of  issue  male ;  but  bis  Honour  said,  that  was  not  so 
much  to  denote  the  time  of  payment,  as  to  lay  a  restraint  on  this  power,  by 
adding  very  properly  such  words  as  might  prevent  it  being  carried  into  ex- 
ecution before  the  contingency  should  happen  contrary  to  the  intention  of 
the  parties ;  and  to  infer  from  thence  any  immediate  time  of  payment  was  to 
conclude  by  contraries.  It  was  also  said,  tbat  the  time  prefixed  for  this  pur- 
pose, was  as  soon  as  the  lease  could  conveniently  be  sold,  but  that  wa» 
Degsing  the  question,  for  it  appeared  plainl}^  that  George,  the  elder,  had 
nothing  more  at  heart  than  the  continuance  of  his  name  and  estate  in  the 
male  line  of  his  family,  since  that  was  tlie  only  motive  to  engage  him  to 
fiart  with  the  inheritance- of  his  fee-simple  lands,  and  it  would  be  fVustrating 
all  the  views  he  had  of  this  kind,  to  suppose  he  had  still  left  it  in  the  power 
of  any  tenant  for  life  so  to  clog  and  incumber  the  estate,  by  any  act  of  his, 
as  to  leave  the  inheritance  worth  perhaps  one  pepper  corn  only  to  the  re- 
mainder-man  or  his  posterity ;  yet  this  must  be  the  case,  should  the  con- 
struction which  the  plaintiffs  contended  for  take  place,  as  might  appear  to 
any  one  who  considered  that  the  raising  so  large  a  sum  as  QOOOL  by  the 
disposal  of  thb  term,  would,  by  charges  and  crowing  interest,  sink  the  value 
of  the  estate  to  nothing  before  the  death  of  ue  jointress.  Could  there  then 
be  a  more  reasonable  provision  than  to  direct  the  raising  these  portions, 
rather  than  to  leave  it  in  the  power  of  any  tenant  for  life  to  mangle  and 
defeat  all  the  subsequent  remainders  ?  Besides  tlie  daughters  were  young, 
and  if  the  whole  sum  were  immediately  raised  by  sale  or  mortgage,  both 
principal  and  interest  might  swell  it  up  to  double  the  sum,  berore  they 
attained  their  age  or  were  married,  which  was  incompatible  with  the  oUier 
provisions  of  the  settlement. 

His  Honour  tlien  went  into  an  elaborate  discussion  of  the  cases,  citing 
nearlv  the  whole  that  are  to  be  found  in  the  second  division  of  this  chapter  ; 
and  the  principle  he  said  which  he  conceived  to  be  established  by  the  many 
precedents,  was,  that  wherever  the  estate  was  settled  to  tlie  use  of  the 
father  for  life,  with  remainder  to  the  mother  for  life^  with  remainder  to  the 
sons  of  the  marriage,  and  for  default  of  sucti  Issue,  to  trustees  for  a  term  of 
years,  to  raise  portions  for  daughters,  and  the  father  and  mother  died  without 
^  issue  male,  and  left  issue  female,  whereby  the  remainder  limited  to  tJie 
trustees,  which  before  was  only  contingent,  was  then  become  absolutely 
vested,  in  that  case,  though  during  the  life  of  the  surviving  parent  it  was 
only  an  interesse  tei-minif  ^s  to  this,  see  antea,  105,  note  CY)J  yet  it  onght  to 
be  sold  in  the  life-time  or  ^le  survivor,  if  the  time  fixca  for  payment  were 
come,  unless  there  were  something  i^  the  deed  very  clear  to  shew  the  intent 
of  the  party  that  the  term  should  not  be  disposed  of  till  it  actually  fell  into 
possession,  and  then  it  should  be  postponed  till  the  death  of  botii,  though 
directed  to  be  raised  by  sale  or  mortgage,  and  at  a  time  prefixed.  His 
Honour  also  conceived  it  to  be  settled  by  the  case  of  Bronte  y»  Berkley, 
(antea,  119.)  and  several  other  concurrent  resolutions,  that  wherever  there 
was  a  plain  Indication  of  the  intention  of  the  parties  to  postpone  the  payment 
of  the  portion  till  the  term  came  into  possession,  the  court  would  never  direct 
an  immediate  sale  of  such  term. 

Lastly^  Sir  J.  Jekyll  considered  the  result  of  the  whole  to  be,  that  every, 
power  of  this  kind,  in  genei-al,  ought  to  be  construed  strictly,  but  more 
particularly  where  it  tended  to  affect  a  purchaser  for  a  valuable  consider- 
ation,'as  the  defendant  seemed  to  be  in  the  case  in  question.  In  the  penning 
of  the  power  in  dispute,  there  was  not  one  word  oi  either  sale  or  mortgage, 
nor  one  single  expression  in  any  other  part  of  the  whole  deed  that  carried 
the  least  implication  of  any  such  authority,  but  on  the  contrary*,  it  appeared 
plainly,  that  no  such  power  could  be  intended  from  the  express  restriction 
added  in  the  close  of  tlie  proviso,  that  **  tlie  leases  should  determine  after 
the  sum  was  raised,"  which  could  not  possibly  have  happened,  but  in  the 
supposition  alone  of  their  being  raised  hy  the  perception  of  the  rents  and 
profits ;  besides,  nothing  could  be  a  more  plain  indication  of  this  intcntioiiy 
than  the  remarkable  diiterence  between  this  and  the  other  proviso  in  the 
same  deed  for  charging  the  estate  with  another  portion,  which  was  expressly 
directed  to  be  either  way,  as  well  by  sale  or  mortgage  as  the  other/ and 


of  THfi  MOttTOAGOD.  9S 

be  m8Ml  by  tbe  troMees,  in  th«  j^ftlement  iti  question,  either 
byrentBy  issues,  and  profits;  or  by  sale  or  mortgage,  and  to  be 
pud  quarterly,  the  first  paynfept  at  such  of  die  four  usual  feasts 
as  should  next  happen  after  the  decease  of  the  husband ;  ob- 
ser? ing,  that  he  had  not  been  able  to  find  one  single  precedent 
for  mortgaging  a  reversion  for  maintenance. 

Bat,  in  the  report  of  the  case  of  Pierpoint  v.  Lord  Cheney  (c),  Bid  •thennse 
one  of  the  counsel  cited  a  case  of  Lord  Herbert,  decreed  by  HerSfrri  c»r 
tbe  Master  of  the  Rolls,  wherein  the  late  Lord  Herbert  gave 
Us  real  estate  to  his  nephew,  subject  to  a  term  for  years,  which 
was  declared  to  be  upon  trust  by  sale  or  mortgage,  or  with  the 
profits,  to  raise  3000/.  a  piece  for  his  two  sisters,  and  lOOZ. 
per  annum,  maintenance  money;  and  the  estate  happened  to  be 
80  incttmbered  with  jointures  and  rent  charges,  that  there  was       [133] 
not  enough  to  pay  the  maintenance ;  whereupon  the  court  de- 
creed a  mortgage  of  the  term  to  raise  it. 

And  Lord  Macclesfield  himself,  afterwards,  decreed  ia  z  and  where  cha- 
case  irherem,   otherwise,   the  children  must  have  been  left  ^JJ^^^jJ^J 
unprovided  for  by  the  settlement,  that  maintenance  should  be  for. 
raised  by  the  mortgage  of  a  reversionary  term  ve^ed  in  f n- 
terett. 

In  the  case  lastly  alluded  to  (d),  there  was  a  term  of  500  Same. 
Tears  limited  to  trustees,  to  raise  portions  for  daughters  in  case 

(c)  1  p.  Wms.  490.  [Et  vide  Lydon         (d)  RtnenkiU  v.  Dansey,  t  P. Wms. 
▼.  LfioHy  cited  Uie  latter  end  of  next      180. 


Ilierefore  it  ^raa  almost  impoMible  to  imagine  that  the  parties  to  that  deed 
tboold  have  inserted  it  in  the  one  and  omitted  it  in  the  other,  if  they  had  not 
tWreby  intended  a  difference  between  the  two  powers,  and  therefore  on  the 
vbok,'  he  was  of  opinion,  that  no  sale  or  mortgage  shonld  be  decreed,  bnt 
that  the  plaintiffs  should  wait  till  tiieir  fortunes  could  be  raised  by  a  gradual 
perception  of  the  rents  and  profits  of  the  lands  in  question,  and  it  was  de- 
creed accordingly.  Reg.  Lib.  A.  1731.  From  which  decree,  so  far  as  it 
related  to  the  raising  tiie  daughters  portions,  there  was  an  appeal  to  the 
House  of  Lords ;  but  on  the  ed  May,  1753,  the  parties  on  both  sides  came 
to  an  af^eement,  which  agreement  was  confirmed  by  an  act  of  parliament. 
4  Bro.  Par.  Ca.  109.  See  the  argqments  in  Fitzgibbon,  131 ;  and  the 
jodjpnent  of  Sir  Joseph  Jekyll,  in  Mr.  Chambers  Report  of  this  case,  1819. 

In  tbe  case  of  Rioere  v.  Derby,  2  Vern.  72.  the  proviso  in  the  marriage    JVo  mortgage^  if 
settlement  was,  that  if  upon  failure  of  issue  male  of  the  marriage,  tlie  pre-   no  time  limUed 
arises  should  go  over  to  any  of  the  subsequent  remainder-men ;  and  if  there  /or  payment  of  . 
should  be  a  daughter  of  the  marriage  then  lining,  then  the  trustees  should  ywiwn. 
stand  seised  of  the  premises,  to  the  intent  tliat  such  daughter  should  receive 
the  sum  of  10,OOof.  out  of  tiie  rents,  revenues,  and  profits  thereof:  the 
daughter  died  at  seventeen,  and  disposed  of  her  portion  by  will,  and  the 
coart  declared  that  it  was  an  interest  vested  in  the  danghter,  and  well  dis- 
posed of  by  her  j  and  the  rather,  because  there  was  no  time  limited  for  the 
payment,  therefore  it  was  payable  as  it  could  be  raised  out  of  the  issues  and 
profits  after  the  death  of  the  father.    See  also  Smitli  v.  Smithy  t  Vern.  93. 
Brjun  V.  Bruen,  lb.  439.     Hickman  v.  Ander$<mt  lb.  655,  and  postea,  135. 

BOtC(M).  '  '  '^  . 


06  CAP*  IV.  OF   TH£   MOBTOAOOR. 

r 

of  no  issHcf  male  by  the  mimriage.    The  traatees  <^  the  terai 

were  to  raise  2000/.  a  piece  for  the  daogbters  of  tbe  marriage, 

payable  at  their  ages  of  eighteen,  with  maintenance  money  at 

the  rate  of  40l.per  annum,  to  each  daughter  from  the  dealhs 

^  of  their  father  and  grandfiither  by  the  mother's  side,  until  their 

portions  should  become  payable.    The  father  died  leaving  two 

daughters,  one  eight,  and  the  other  nine  years  old,  and  the 

[  134  ]    '  term  did  not  commence  in  possession  until  the  death  of  a. 

third  person,   which  happened  some  time  afterwards.     Tbe 

trust  of  the  term  was  to  raise  the  portions  by  sale,  mortgage, 

Mttinienante,      or  profits;   but  the   trust  to  raise  the  maintenance  was,   by 

rents  and  profits,  so  that  there  was  a  difference  in  the  deed, 
between  the  manner  of  raising  the  portions  and  that  of  raising 
the  maintenance.  And,  upon  these  facts,  it  was  objected,  that 
the  maintenance  should  not  begin  until  the  500  years  term 
"  commenced  in  possession,  at  which  time  only  the  same  could 
be  raised  by  rents  and  annual  profits,  Et  per  Lord  Macclesfield, 
Chan,  ''it  is  against  my  opinion  to  raise  a  portion  ormain^. 
tenauce  by  selling  a  reversionary  term,  under  colour  of  the 
word  profits ;  but  it  has  been  ruled  before  my  time,  that  pro- 
fits shall  extend  to  any  advantage,  which  shall  be  made  of  tbe 
land  by  sale  or  mortgage,  as  well  as  rents ;  especially  in  cases 
of  necessity,  and  when  the  daughter  has  had  no  other  main- 
tenance, it  has  been  decreed  to  be  raised  by  a  mortgage  of  a 
reversionary  interest  of  a  term  (e).  But  the  present  case  is 
much  stronger ;  for,  here  the  trust  term  for  raising  this  main- 
tenance and  pprtion  is  come  into  possession,  so  that,  at  present, 
the  maintenance  money  must  be  raised  out  of  the  annual  pro- 
fits;  it  is  like  a  rent  granted  out  of  a  reversion,  to  commence 
[  135  ]  presendy,  in  which  case,  though  the  reversion  does  not  b\\ 
into  possession  until  many  years  after,  yet  when  it  does  fidJ,  it 
shall  answer  all  arrears.  So  let  the  arrears  of  the  maintenance 
money,  from  the  time  the  same  became  payable  by  tbe  settle- 
ment, be  raised  out  of  this  term  (m). 

(«)  BwlUr  r,Ihmcomh€,  supra,  115. 


(M)  To  complete  this  epitome  of  the  cases,  there  are  four  others  which 
it  seems  necessary  to  add,  and  which  tbe  anUior  does  not  appear  to  have 
Term  eann^i  he  noticed.  The  first  is  that  of  Conway  v.  Conway^  SBro.  Ch.  Ca.  ter^  in  which 
mortgaged  till  Lord  Thnrlow  is  reported  to  have  said,  where  a  man  i^ves  portions,  charged 
in  poueseUm,  on  a  term  to  arise  upon  the  death  of  a  party,  it  shews  that  they  are  not  to 
Sed  f  M.  be  paid  till  after  the  death  of  that  party,  and  that  though  it  be  upon  attain- 

ing twenty-one  or  marriage,  yet  that  can  only  be  where  the  term  shaU  Come 
into  existence.  This  passage  stands  opposed  to  all  the  preceding  decisions, 
and  Lord  Eldon  said,  in  a  subsequent  case,  ubi  supra,  6  Ves.  $79,  that  he 
was  quite  satisfied  Lord  Thurlow  never  did  cypress  himself  in  that  manner  ; 
and  see  Lord  Colchester's  report  of  Lord  Thurlow't  judgment,  S  Betfs 
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Before  we  drop  this  subject  it  maybe  proper  to  observe,  ModttJpreA 

— ~ ; — ^  iMgque$tioMi 

Edition  of  Bn>.  Qi.  Ca.  270*  note  (2),  which  however  does  not  appear  to  set 
his  lArd«hip's  judgment  in  a  different  light. 

Tl|e  second  case  19  that  of  Stanley  v.  StakUy,  1  Atk.  549,  where  Lord    Reverntmary 
Hardwicke  acknowled|fed  the  general  rule  to  be,  that  if  there  be  a  term  for    term  mortftq^e- 
year^  or  other  estate  limited  to  trustees  for  raising  portions  for  daughters^    able  in  life-time 
payable  at  a  certain  time,  which  is  become  a  vested  interest,  they  shall  not    qf  parents, 
May-  till  the  death  of  the  father  and  mother,  unless  some  intention  appears 
to  postpone  them,  and  if  there  do,  the  court  will  always  take  notice  of  such 
iateotion,  and  postpone  them  accordingly.    But,  said  his  Lordship,  the  later 
cases,  as  Brome  v,  Berkley y  2  P.  Wms.  484,  and  others,  shewed  tliat  the  court 
would  lay  bold  of  very  small  grounds  to  collect  the  intention  of  the  parties 
a^iDst  raising  tlie  portions  in  the  life-time  of  the  father  and  mother. 

The  third  case  is  that  of  Philpot  v.  Powie,  Trmity  Term,  30  &  51  Geo.  f .    Cautifarticiee. 
where  the  proviso  in  marriag^e  articles  was,  that  if  there  should  not  be  any    PartUmnat  |  j 
issae  male  of  the  marriage,  living  at  the  death  of  the  survivor  of  the  bus-    raieeable  tUl  I 
hand  and  wife,  and  they  should  have   one  or  more  daughters,  then  the  father'M  deatki 
trastees  of  the  term  of  500  years  should,  out  of  the  premises,  raise  any 
sum  not  exceeding  2000i.  for  such,  daughter  or  daughters,  as  the  husband  v 
and  wife  should  jointly  appoint ;  and,  in  defiemlt  of  appointment,  then  the 
son  of  20002.  for  such  daughter  or  daughters  equally,  share  and  shaj-e 
alike,  to  be  paid  at  their  i'espective  ages  of  twenty-one  years,  or  davs  of 
uanriage,  which  should  first  happen.    The  marriage  took  effect,  and  the 
wife  died  in  her  husband's  life-time,  leaving,  a  (iaughter,  her  only  child,  who 
married  before  her  father  died.    It  was  conte'ndcS,  for  the  daughter,  that 
Ike  portion  became  due  oh  her  marriage,  though  her  father  were  living, 
oer  mother  being  dead  without  issue  male.    But  Lord  Commissioner  Smith 
^vasof  opinion  that  the  datighter's  portion  did  not  become  due  tQl  the  death 
of  the  surviving  parent,  and  Lord  Commissioner  Willes  or  Wilmbt,  (one  of 
tlieni  being  abMUt)  agreed  with  him ;  but  delivered  his  opinion  at  greater 
length.    Alter  remarking  that  the  old  cases  were  more  favourable  to  the 
>aisiii^  of  daughters'  portions,  he  proceeded  to  observe,  that  this  was  a 
^oestion  of  intention ;  the  intention  vas  the  only  guide  ;  and  the  intention 
Kemed  to  him  to  be,  that  the  daughter's  portion  should  not  be  raised  till  the 
wrvivor  of  her  father  and  mother  was  dead.    It  was  said  to  be  a  hardship    Daughters  ieei 
OD  the  daughter  to  wait  so  long;  but  a  contrary  construction,  his  Lordship  favoured  u^ere, 
nid,  would  ))e  a  greater  hardship  on  the  eldest  son,  tlie  representative  of  pwehaten  com* 
the  ftmily,  who  was  a  purcliaser  under  the  limitation  in  tail  general,  and    eemedn 
neither  a  stranger  nor  a  volunteer ;  if  a  bill  had  been  brought  for  raising 
tbe  portion  in  the  life- time  of  the  father,  it  would  not  have  been  decreed ; 
the  word  '*  then,"  in  the  proviso  related  to  the  default  of  issue  male,  and  to 
the  death  of  the  survivor  too ;  wherefore  the  trustees  could  not  raise  the 
Ppriioo  till  default  of  issue  male,'  and  till  the  survivor  was  dead.    Lastly, 
his  Lordship  observed  this  was  a  case  of  articles  in  which  a  more  liberal 
eoBstruction  wai  used.    In  Stanley  v.  Stanley,  ubi  supra.  Lord  Hardwicke 
'died  much  on  its  bfeing  a  case  of  articles,  where  the  words  are  often  alter- 
ed ',  and  as  this,  be,  said,  was  a  case  of  articles,  and  the  cases  cited  were 
caies  of  settlements,  and  the  court  was  desirotis  of  taking  hold  of  any  • 
wioction  against  the  construction  contended   for  on  the  part  of  the 
<hioghter,  he  thought  that  snfBcient  to  decree  this  portion  not  to  be  due  till 
toe  death  of  the  survivor  o^  the  husband  and  wife. 

.  Fourthly,  In  the  case  of  Lyfm  v.  The  Duke  of  Chandos,  S  Atk.  416,  it  lUtefiioiury 
*ppeared»  tliat  previous  to  the  marriage  of  the  Marquis  of  C.  a  settlement  term  mortgage' 
was  made,  giving  estates  for  life  first  to  the  Duke  of  C.  (tlie  Marquis  of  C.'s  able  in  li^time 
other},  then  to  the  Marquis,  then  to  the  mtended  ifrife  m  Jointure,  with  1/  gramifather 
reaainders  over  to  the  issue  male  of  the  marriage.;  and  a  term  was  created   midjoininei. 
m  default  of  issue  male,  in  trust,  to  raise  out  of  the  rents  and  profits,  or  by 
*fle  or  mortgage,  portions  for  daughters,  to  be  paid  at  twenty-one  or  mar- 
page,  the  Marquis,  their  fatlier,  being  dead.    The  Marquis  died  in  the 
life-time  of  the  bake,  leaving  two  daughters,  but  no  issue  male,  and  Lord 
Hardwicke  was  of  opinion  that  the  portion  was  so  clearly  ordered  to  be 
nised  upon  the  death  of  the  Marquis,  that  there  was  no  room  left  for  im« 
plication,  he  therefore  decreed  that  it  should  be  raised,  with  interest,  from 
his  death,  notwithstanding  the  Duke  was  then  living.     But,  said  Lord 
Alvanlcy,  in  a  subseq|iient  case,  (Clinton  v.  Seymour ,  ubi  infra)  I  confers 
titttia  singular,  as  nuuntenaoce  could  not  be  raised  till  after  the  dtathof 
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that  to  prevent  questions  of  the  foregomg  kind  respecting  por^ 


the  Duke.  Lord  Hardwicke,  however,  thought  the  tmst  ym»  wo  penned 
that  he  conld  not  help  raising  the  portions ;  for  the  Marqnis  had  clearly  the 
power  to  raise  them  by  mortgage  of  the  reversionary  term ;  and  if  he  and 
the  Duke  had  died,  it  was  not  controverted  that  the  portions  might  have 
heen  raised  in  the  life-time  of  the  jointress  ;  and  this  case,  he  said,  differed 
from  Brome  v.  Berkley^  because  there  was  no  power  in  that  case  to  raise  the 
portion,  in  the  life-time  of  the  jointress ;  and  althonsh  it  was  not  usual  with 
conveyancers,  and  they  were  extremely  cautions  ox  raising  portions  in  the 
fathers  life-time,  without  his  consent,  yet,  where  there  were  great  estates, 
it  was  conunon  to  direct,  that  upon  the  death  of  the  father,  portions  should 
be  raised  in  the  life- time  of  the  grand-father,  and  notjto  suspend  them  for  two 
Jives.  To  construe  the  settlement  otherwise,  he  must  insert  words,  and  go 
by  implication  where  there  was  an  express  direction  to  raise  the  portions 
even  m  the  life-time  of  the  lather,  it  he  thought  fit.— From  this  case  we 
collect,  that  the  suspen^on  of  the  portion  beyond  the  life>time  of  the 
parents,  and  the  survivor  of  them  is  not  encouraged. 

Since  the  above  stated  cases,  there  are  not  anv  in  the  books  of  r^ 
ports,  in  which  the  question  has  been  the  principal  object  of  discnasioQ. 
Ctmrtagahui  In  Clinton  w,  Seymour,  4  Yes.  440,  and  in  Codrii^<m  v.FoUv,  0Ve8.*364» 
tmiMuig  portiom  the  rule  was  incidentally  investigated  both  by  Lord  Alvann^  and  Lord 
or  mamUnmu^  Eldon.  The  case  of  CHnton  v.  Seymour  arose  on  a  question  of  maintenance. 
cut  qt  rever*  The  trusts  of  the  term  in  the  marriage  settlement  were  declared  to  be, 
Mumary  term ;  that  in  case  there  should  be  no  issue  male,  the  trustee  should,  afler  the 
tker^orelnUfor  death  of  the  survivor  of  A.  and  B.  (grand-father  and  ftther)  bv  mortgage, 
difference  be-  sale,  or  other  disposition  of  the  term,  or  out  of  the  rents  and  profits,  or 
tween  turn  al-  otherwise  raise,  in  the  event  of  there  being  only  one  daughter  (as  the  event 
lowed  and  $wn  happened)  the  sum  of  15,0001.  for  her  portion,  to  be  paid  at  such  time  as 
ckarfed  for  A.  and  B.  should  appoint,  when  it  should  be  payaMe  with  Interest  at  the 
uudtUemmcef  rate  of  42.  per  cent,  per  ammm  from  the  death  or  such  survivor,  unless  such 
^tamissed,  €tfter  portion  should  be  raised  during  the  joint  lives  of  A.  and  B. ;  with  a  farther 
l€nii  in  posses-  trust  after  the  decease  of  B.  to  raise,  by  all  the  aforesaid  means,  for  main- 
sion,  and  par-  tenance  and  education,  such  yearly  sum,  not  exceeding  the  interest  of  the 
lioM  rmeed.  portion,  as  B.  should  by  deed  or  wilt  appoint;  and  in  default  of  appoint- 

ment, then  such  yearly  sums  as  would  be  eoulvalenC  to  interest  on  the  portion 
at  tlie  rate  aforesaid ;  the  first  payment  to  be  made  on  the  usual  quarter  feast 
da]r  after  the  death  of  B. ;   and,  lastlv,  it  was  declared,  that  after  the 
maintenance  should  be  raised  and  paid,  the  residue  and  overplus  of  the 
rents  and  profits  (if  any)  should,  until  the  said  portion  should  be  raised  or 
payable,  be  received  by  the  person  or  persons  who,  for  the  time  bebg, 
should  be  entitled  to  tlie  reversion  or  remainder  of  the  said  premises,  ex- 
pectant on  the  determination  of  the  said  term,  for  his,  her,  or  their  benefit. 
The  issue  of  the  marriage  was  one  son,  (who  died  an  infknt),  and  one 
^daughter.    B.  died  intestate  in  the  life-time  of  A.    No  joint  appointment 
was  made  of  the  time  when  ihe  portion  should  be  payable,  nor  had  B. 
executed  any  appointment  of  a  yearly  sum  for  maintenance ;  but  A.  after 
B.'s  death,  allowed  Lady  B.  hb  widow,  the  sum  of  4001.  per  aimiMi  for  the 
maintenance  and  education  of  her  daughter.    A.  died  two  years  before  the 
filinp;  of  the'l>ill,  the  object  of  which  was,  as  far  as  respected  the  portion, 
to  allow  the  plaintiff  (the  daughter)  the  difference  between  400/.  allowed  by 
A.  and  600i.  the  interest  of  the  portion  from  the  death  of  B.  to  the  death  of 
A.    Lord  Alvanlcy  said,  the  question  depended  on  the  clause  relating  to 
maintenance ;  whether,  according  to  the  true  construction  of  that  dause, 
and  notwithstanding  the  preceaing  words  and  coupled  with  them,  if  the 
plaintiff  had  brought  a  bill  during  the  life  of  A.  her  grand-father,  on  his 
refusing  to  make  an  allowance  for  her  maintenance,  she  would  have  been 
entitled  to  a  decree  for  the  several  sums  of  money  provided  by  the  settle- 
ment for  maintenance  ?  Upon  the  words  of  this  clause  singly,  he  should  have 
no  hesitation  in  saying  the  plaintiff  would  have  a  right  to  have  the  words 
strictly  followed  ;  but  notwithstanding  the  numerous  cases  on  this  point,  in 
most  of  which  the  party  contending  for  the  portion  or  maintenance,  had 
succeeded,  it  was  now  perfectly  settled,  and  the  more  modem  cues  had 
clearly  established ;  anci  it  appeared  to  have  been  the   opinion  of  Lord 
Macclesfield,  (who  always  found  fault  with  what  his  predecessors  had  done, 
but  always  went  as  far  as  they  did)  that  the  court  would  lay  hold  of  any 
words  from  which  it  could  fairly  be  inferred  that  it  was  not  tlie  inteBtion  to 
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lions,  it  is  usual  iu  modem  settlements  to  insert  a  clause,  ^'  that 

charge  the  reversionary  term  with  raisiug  portions  in  that  manner  which 
must  bring  infinite  inconvenience  oo  the  reversioner ;  And  if  npon  the  con- 
text of  the  settlement,  any  thing  might  be  collected  by  which  it  might 
tppear  that  it  could  not  be  the  intention  of  tiie  parties  to  raise  them  in  that 
viy,  the  court  was  extremely  eager  to  lay  hold  of  that.    That  had  been 
mttfonnly  laid  down  by  Lord  Cowper,  Lord  Macdesfield,  and  all  their  suc- 
cessors.   The  clause  directing  the  surplus  to  be  paid  to  the  person  entitled   Mortgaging  n* 
to  die  reversion,  shewed  that  the  intention  could  not  have  been  that  the   vertiojutrff  term 
maintenance  should  be  raised  by  sale  or  fnortgage,  but  out  of  the  annual   queMtion  of  tn- 
profit*,  when  the  term  came  into  possession.    Lord  Alvanley  was  there-   tewtiaiu 
lore  of  opinion,  that  on  the  true  construction  of  the  settlement  in  question, 
aad  the  consideration  of  the  principles  which  bad  obtidned  in  the  construc- 
tion of  settlemeats,  as  to  raising  portions  out  of  reversionary  terms,  the 
mabtenance  in  the  present  instance  ought  not  to  be  so  raised. 

In  Codrington  v.  I:oUif^  6  Vcs.  364,  A.  devised  estates   to  trustees  for    PorHoH  miictf 
ninety-nine  years,  for  payment  of  debts,  tlien  to  his  son  for  life,  with  mtt^tever* 
remainder  to  other  tnistees^  for  one  thousand  years,  in  trust,  out  of  the   sioaory  term. 
rents,  issaes,  and  profits,  or  by  sale  or  mortgage,  or  by  any  other  ways  or 
means,  to  raise  any  som,   not  exceeding  30,000Z.  for  portions   for    the 
yomger  children  of  his  eldest  son,  (and  there  was  an  only  younger  child,  a 
<iaag&ter,  who  married  the  plaintiff,)  to  be  paid  at  snch  times,  and  vdth  such 
ialercst  and  maintenance  as  his  eldest  son  should,  by  deed  or  will,  appoint; 
and  in  default  of  api>ointment,  to  be  divided  eanaJIy  among  them,  share  and 
skare  alike ;  and  subject  to  the  term,  remainacr  to  the  first  and  other  sons 
of  hh  eldest  son  in  tail,  with  remainder  over.    Lord  Eldon  held  clearly,  that 
M»twithstanding  the  creditors  were  i|Ot  paid  their  demands,  the  daughter 
«>as  entitled  to  have  her  portion  raised,  with  interest,  from  her  jnarruge. 
The  term  for  raising  the  portion  over-rode  the  estate  tail ;  and  therefore  if 
the  bargain  with  the  creditors  had  not  exhausted  the  whole  rents  and  profits, 
the  swplus  onght,  and  they  were  decreed,  to  be  applied  In  discharging  the 
ttosts  of  the  term  for  raising  the  portion.    On  the  general  state  of  Uie  iMeet  gUMrsI 
doctrine,  bis  Lordship  tliought,  that  the  proper  role  was  as  Lord  Talbot  had  nde. 
stated  it  in  the  case  of  HebblethMmte  v.  Cartwrigktf  that  the  raising  or  not 
raising  depended  on  the  particular  penning  of  the  trust,  and  the  intention  of 
tte  instrument.    He  did  not  think  the  court  ought  to  be  eager  to  lay  hold 
of  circnmstances.    The  court  ought  to  hold  an  equal  mind  wUle  construing 
the  instrument,  and  he  could  not  agree  with  what  was  said  in  Stanley  v. 
StnUff,  that  very  small  grounds  were  sufficient.    If  they  were  sufficient  to 
denote  the  intention,  they  were  not  small  grounds;  if  they  were  not  sufficient  to 
denote  the  intention,  the  court  did  not  act  according  to  its  duty  bv  treating 
them  as  sufficient,  thereby  disappointing  the  tnie  intention  of  toe  instru- 
ment   The  rule,  therefore,  his  Lordship  said,  depended  upon  wis,  whether' 
it  was  die  intention  of  the  parties  to  the  instrument,  attending  to  the  whole 
^  it,  that  tiie  portion  sliould  or  should  not  be  raised  in  this  manner?  taking 
hprtmA  facie  to  be  the  intention,  if  there  is  nothing  more  than  a  liiuitation 
to  the  parent  for  life,  with  a  term  to  raise  portions  at  the  age  of  twenty-one 
or  marriage,  in  which  case,  if  the  interests  are  vested,  and  uie  contingencies 
have  happened,  the  interest  is  payable  and  tlie  portions  must  be  raised  in 
the^only  manner  in  which  they  can  be  raised,  tliat  is,  by  mortgage  or  sale 
of  the  reversionary  term. 

The  qnestion  vras  again  alluded  to  in  the  case  of  Lydom  v.  Lydon^  14  Ves,    Interest  on  por- 
&5S.    That  case  turned  on  the  qnestion  of  imuntenance  and  interest,  and    tione-dHring 
Dot,  as  the  counsel  observed,  on  the  difficult  question  of  a  reversionary  ckUdrene  mmo- 
term.   The  trusts  o^  the  term  were,  that  if  A.  should  have  any  younger  rity  inHfe^ 
children  (and  he  had  foor),  that  then  the  trustees  shonld,  after  the  decease  jotalritt. 
of  tte  said  A.,  and  B.  his  intended  wife,  by  lease,  sale,  mortgage,  rents, 
profits,  or  snch  other  ways  and  means  as  tlie  trustees  should  think  fit,  raise 
|rartlons.  Arc.  for  such  their  diildren,  to  be  divided  between  them  when 
they  respectively  attained  their  ages  of  twenty-one  years,  in  case  such  ages 
aboDid  happen  after  the  death  of  A.  and  B.,  otherwise  within  six  months 
after  tbedeath of  the  survivor  of  them.    And  upon  further  trust  to  raise 
iolerest  at  4  jMr  eeni*  on  the  portion  for  maintenance  till  the  portions  became 
dae  and  payable,  with  a  proviso,  tliat  4f  the  rcmiMnder-man  should  pay  off 
the  portions,  or  there  should  not  be  any  younger  children,  the  term,  or  so 
mncli  thereof  as  shovld  remain  unsold  or  undisposed  of,  shonld  attend  the 
iaheritaaee.    And  it  was  pointedly  asked,  by  the  Master  of  the  Rolls— 
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Reveniananf 
term  not  mort' 
gageahUfor 
mahUenanee, 
Stdvide  anteu^ 
132. 


RemUof  tU 
whoU* 


SdppotinR  tbe  rents  are  not  sufficient  to  provide  mainfenancei  ia  wbai 
way  can  mt  term  be  nsed  for  that  purpose  ?  The  connsel  for  the  pUintiflIk 
replied,  by  a  sale  or  mortgage,  tbe  words  being  by  any  ways  or  means  a» 
the  trustees  should  think  fit.  But  the  Master  of  tlie  Kolls  thought  it  dif- 
ficult Xo  raise  maintenance  by  sale  or  mortgage.  The  eldest  son,  he  said, 
bad  contended,  that  because  the  portions  were  not  payable,  interest  was 
not  to  be  paid  during  tlie  life-time  of  the  mother,  who  was  then  living.  But 
that  qualification  was  not  warranted  by  the  words,  and  would  be  contrary  to 
the  iniention.  The  children  are  equally  in  want  of  maintenance  during  the 
life  of  the  mother,  as  after  her  death.  If,  indeed,  the  estate  had  T>een 
limited  to  her  fur  her  jointure,  it  might  be  argued  that  the  limitation  for 
maintenance  could  not  tal^e  efTeCt  till  the  term  should  com^  into  possession. 
Even  in  that  case_  it  would  be  douh^ul  whether  tliese  strong  and  general 
words  would  not  warrant  raising  maintenance  by  sale  or  mortgage  rf  tht  reter» 
aiotif  or  at  least  raising  it  rftenoards  retrospectively;  but  where  the  tnisteetf 
have  the  legal  right  to  the  rents  and  profits,  and  the  interest  is  expressly 
given  for  maintenance  till  the  portion  becomes  due,  it  would  be  equally 
contrary  to  the  words  and  spirit  of  the  settlement  to  hold  that  maintenance 
should  not  take  place  till  after  the  mother's  death.  In  the  case  of  Hall  v. 
Carter,  Lord  Hardwicke  laid  no  stress  on  words  less  qualified  than  these, 
observing  on  that  will  that  the  intention  was,  that  the  daughters  should  have 
maintenance  till  the  portions  became  paj^able,  and  not  afterwards  till  they 
were  raised ;  whence  it  followed  that  if  it  were  collected  fVom  any  part  of 
the  will,  that  maintenance  was  intended  to  be  paid,  mere  general  expfessiona 
in  a  proviso  of  tliis  kind,  ought  not  to  defeat  or  counteract  that  intention. 
Interest,  therefore,  was  decreed  to  be  paid  on  the  portions  during  the 
minority  of  the  children,  and  in  the  life-time  of  the  mother. 

The  result  of  tlie  numerous  class  of  cases  on  this  subject  appears  to  be,  that 
Where  an  estate  is  settled  to  the  use  of  the  father  for  life,  with  remainder  to 
the  mother  for  life,  with  remainder  to  the  sons  of  the  marriage,  in  strict 
settlement,  or  otherwise ;  and  in  default  of  issue  male,  with  remainder  to 
trustees  to  raise  portions ;  and  the  father  or  mother  die  without  issue  male, 
and  leave  issue  female,  in  that  case,  though  during  the  life-time  of  the 
surviving  parent,  the  term  is  vested  in  the  trustees  in  remainder  onW,  yet ' 
such  reversionary  term  may  and  ought  to  be  either  sold  or  mortgaged  K>r  ttte 
purpose  of  raising  the  portions  in  Uie  life-time  of  the  surviving  parent  :— 
Except,  1st.  where  the  contingencies  on  which  tlie  portions 'are  to  become 
vested,  have  not  happened,  id.  Where  there  are  express  words  of  nega- 
tion, that  the  term  snail  not  be  mortgaged  in  the  life-time  of  the  parents. 
2^Atk.  357.  3d.  Where  it  is  obviously  against  the  intention  of  the  parties, 
without  eagerly  catching  at  trifling  circumstances.  6  Ves.  380.  3  Eden,  S6. 
4th.  Where  the  portions  remain  contingent  (although  the  tetm  be  vested). 
S^.  159.  2  Vem.  640.  3  Ch.  Rep.  190.  2  P.  Wms.  93.  «  Bro.  P.  C.  487. 
6th.  Where  the  amount  of  the  portions  depend  on  the  appointment  of  the 
father  or  mother  by  deed  or  will.  6  Ves.  380.  6th.  Where  the  term  is  to 
commence  after  the  deatli  of  the  father  and  mother ;  and  the  portions  are  not 
to  be  raised  till  after  the  commencement  of  the  term.  1  P.  Wms.  448.  2  Vem. 
760.  10  Mod.  433.  1  Eq.  Ab.  339.  7tb.  Where  maintenance  Is  not  to  be 
raised  till  after  tlie  trustees  are  in  possession.  2  P.  Wms.  485.  3  Bro.  P.  C. 
4S7.  3  Atk.  40,  contra  where  the  maintenance  Is  a  present  provision. 
2  Atk.  355.  8fti.  ^Where  the  portions  are  to  be  raised  as  soon  after  eighteen 
or  marriage,  as  conveniently  may  be,  for  it  cannot  be  conveniently  raised  by 
mortgaging  a  reversion  t^hlch  would  incommode  tlie  familv  to  that  degree  as 
to  ruin  the  estate,  i  P.  Wms.  94;  and,  9th.  The  court  having  always  ex- 
pressed a  great  unwillingness  against  raising  portions  out  of  reversionary 
terms.  4  Ves.  440,  where  an  intention  to  raise  the  portion  immediately  can 
be .  collected  by  construction  or  implication  only.  3  Atk.  417.  2  P.  Wms. 
179. 

Maintenance  also,  may,  in  cases  of  necessity,  be  raised  by  mortgaging  the 
reversionary  term,  but  instances  of  this  description  of  mortgage  are  very 
rare ;  indeed  they  have  been  denied  to  exist  (antea,  p.  132.);  this,  however, 
does  not  appear  to  be  the  case ;  see  RavenhiU  v.  Dansey^  la/don  v.  Lydon, 
nbi  supra. 

And  note,  that  where  a  term  for  raising  portions  by  sale  or  mortgage,  is 
placed  after  an  estate  tail,  which  should  nave  been  placed  before  it,  the 
court  will  rectify  die  mistake.    Henage  v.  Htadoke^  2  AtlE.  456. 

And,  lastly,  note,  that  on  a  bill  filed  for  raising  portions  out  of  real  estate^ 
the  infant  heir  ought  to  be  n*adea  defendant,  not  a  plaintiff.  Phmket'v^ 
JoycCy  2  Sch.  Sc  Lef.  159.    Vide  etiam  lb.  212. 
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^  no  sale  or  mortgage  shall  be  made  for  raising  portions^  ufitil 
^  the  estate  shall  vest  in  possession."  (n). 

.  An  executor  or  administrator  are  also  now  generally  con-  Executor  miy 
sidered  as  invested  by  the  law  with  the  power  of  sellings  or  g^cept  where. 
perhaps  mortgagingy  leases  for  years  and  chattel  interests  be* 
longing  to  their  testator  C/j;  for  although  it  appears  to  have 
been  once    decided    in    the  House  of  Lords  otherwise  (g), 
namely,  that  an  executor  could  not  make  a  good  title  to  a  term 
to  a  mortgagee,  and  a  judgment  in  favour  of  the  mortgagee        [136] 
npoo  that  ground,  was  reversed  in  the  House  of  Lords :  yet 
the  case  as  it  stood  in  the  House  of  Lords  has  since  been  con- 
sidered as  a  case  of  fraud,  and  as  such  standing  upon  its  own 
particular  circamstances.     And,  if  it  were  otherwise,  no  one 
would  ventifre  (o  |l|9al  wi4>  an  executor  or  administrator,  and 
it  would  ^follow,  that  an  executor  or  administrator  would  be 
ander  an  incapacity,  and  disabled  to  sell,  though  there  were 
ever  so  much  occasion  for  it  for  payment  of  debts.    And  tliis 
seems  reasonable ;  for  how  can  it  be  expected  that  a  purchaser 
iboold  take  upon  him  to  make  out  the  account  as  to  the  quan- 
tum of  debts  and  assets,  when  he  is  not  entitled  to  have  the 

(/)  Ewer  V.  Cm-betiy  i  P.  Wms.  wg  v.  Sttmard, «  P.  Wms.  150. 
149.    Nvgent  v.  Gt^onf,  1  Atk.  465.  (g)  HutnbU  ▼.  Bill,  2  Vera.  444. 

tttad  V.  Lord  Orrey,  3  Atk.  336.  et  et  vide  616.    Bro.  Pari.  Ca.  71.  et 

▼ide  SS7.    EUioit  v.  Merrymau,  Bar-  vide  GUb.  Rep.  £;q.  113. 
mrd.  Cba.  Rep.  78.  2  Atk.  42.  Biire- 


(N)  Per  Lord  Hardwicke,  in  the  case  of  Hall  v.  Carter ^  t  A^k.  356,  and 
aee  a  modern  form  of  this  species  of  prov»o  in  tlie  Appendix,  No.  XHi* 

Bat  notwithstanding  the  words  in  the  text  nuav  be  added  to  tlie  proviso    Portien  when 
for  portioning  in  the  settlement,  the  portion  will  be  a  vested  interest  in   vested,  and  hem 
sobatance  immediately  on  the  child's  attaining  twenty-one  or  marriage,   madeeewtm' 
thoagh  in  the  life-time  of  the  parents,  bat  it  will  not  be  raiseable  till  gent. 
the  death  of  the  surviving  parent,  supposing' that  to  be  the  period  when  the 
term  is  to  vest  in  possession.    Nor,  as  it  should  seem,  will  interest  be  pay- 
able in  the  mean  time  between  the  vesting  of  the  portion  substantially,  and 
the  time  to  which  its  payment  is  postponed.    The  reasons  for  vesting  the 
portion  are,  that  the  court  considers  it  a  hard  thing  to  impute  to  a  father 
the  intention  of  reducing  the  descendants  of  his  child  to  poverty  merely 
from  the  circumstance  of  his  own  child  happening  to  die  in  his  life-time. 
Not  considering  that  to  be  tlie  probable  meaning  of  a  parent,  the  court  has 
thoaglit  itself  at  liberty  to  manage  the  constrnction  of  tlie  words  in  favour 
of  the  descendants,  in  such  a  manner  as  it  would  not  do  in  the  case  of  a 
stranger  hpon  a  matter  of  contract,  without  any  mixture  of  parental  feel- 
nff.    fVingrave  v.  Palgrave,  1  P.  Wms.  401.     Woodcock  v.  Dorset,  3  Bro.  Ch. 
Ca.569.    Hope  v.  Cli/den,  6  Yes.  507,     WiUis  v.  rft/Jis,  3  Vcs.  51.    Powis 
yi^Bwdett,  9Ves.  428.     King  v.  Hake^   9  Ves.  438.    Schenck  w.  Leigh, 
9  Ves.  300.    Jeferies  v.  Reynons,  cited  9  Ves.  311.    Emperor  v.  Rolf,  t  Ves. 
209.  Bayard  v.  Smith,  14  Vcs.  470.  Howgrate  v.  Cartier^  3  Ves.  &  Bea.  86,  and 
CkasUey  v.  Meyriek,  1  Eden,  77.  465,  2  lb.  7.    The  only  mode  of  making  ai 
provision  for  cnirdren,  which  shall  depend  on  the  condition  of  their  surviv- 
»|  their  parents,  appiears  to  be  to  limit  the  estate  over  in  the  event  of  there 
bemg  no  child  living  at  the  death  of  the  survivor  of  the  parents,  or  in  the 
event  of  all  the  children  dying  before  the  fond  shall  be  payable.    In  either  . 
of  theie  eases  the  gift,  it  seems,  will  be  contingent  Schenck  v.  Leigh,  9  Ves. 

912. 
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CAP.  IV. 


07   THE    MORTGAGOR. 


And  legatee 
cmmotfoUno 
property  iiila 
nands  ijfmofi' 


Except  in  case 
^  fraud. 


vouchers  to  make  out  such  account  l  Therefore,  if  such  estate « 
be  sold  or  mortgaged  in  prejudice  of  a  specific  or  a  residuary  (o) 
legatee,  his  remedy  will  be  against  the  executor  or  administra- 
tor ;  but  he  cannot  follow  the  property  into  the  hands  of  a 
purchaser  or  mor^agee. 

But  a  voluntary  alienation  by  collusion  of  an  executor,  will 
not  be  binding  upon  the  parties  entitled,  but  will  be  set  aside 
in  equity,  which  will  follow  the  property  in  such  cases  (A)  (p). 

(fc)  Nugent  V.  Gt^©rd,  1  Atk.  46S.— [5.  C.  f  Vcs.  f69.— £d.]    Crame  r. 
Drake,  %  Vera.  616. 


Jbeddamy  lega- 
tee cannot  qiu9» 
tum  mortgage 
bff  executor. 


Power  if  exe* 
cuior. 


Mortgage  bad 
byeolhmonf 
greet  negU- 
geuce^9r  noHee, 


(O)  Residuary  or  general  legatees,  and,  as  it  seems,  co-ezecntors,  M*Lead 
V.  Drummandf  14  Ves.  353.  and  5.  C.  t7  Ves.  170.  172.  are  never  permitted 
in  any  case  to  qnestioD  the  disposition  which  the  execnton  have  made  ef 
the  assets ;  but  creditors,  specific  and  pecuniary  legatees,  may  follow  either 
legal  or  equitable  assets  into  the  hands  of  third  persons  to  whom  fraud  is 
imputable.  Why  a  residnaiy  legatee  should  not  m  such  cases  of  firaad  be 
allowed  to  follow  the  assets  is  not  very  obvious. 

(P>  The  leading  case  on  tiiis  subject  since  that  cited  in  the  text,  is  the 
case  of  M*Leod  v*  Dntmmondf  14  Ves.  353.  and  17  Ves.  154.  where  all  the 
cases  are  collected  and  commented  on  to  a  considerable  extent  by  the  late 
Master  of  the  Rolls  and  the  present  Lord  ChanceUor.— -Executors  are  In 
equity  mere  trustees  for  the  performance  of  the  will,  but  in  many  respects,' 
and  for  many  purposes,  third  pcfrsons  are  entitled  to  consider  them  as  com- 
jdete  owners.  HUl  v*  SSmpson,  7  Vet.  166.  and  see  Taylor  t.  Hawkins,  8  Ves. 
f09.  The  absolute  power  they  possess  over  the  property  of  dieir  testator, 
whether  bequeathed  in  trust  or  not,  is  very  great ;  and  it  is  considered  ne- 
cessary, the  better  to  enable  them  to  execute  their  trust,  and  prevent  tlie 
general  inconvenience  of  entangling  third  persons  in  inquiries  as  to  the  ap- 
plication the  executors  propose  to  make  of  the  money  produced  by  the  con- 
version of  the  assets.  Peacock  v.  Monk,  i  Ves.  131.  Paget  v.  Hof  Ictus,  Prec. 
Ch.  431.  Briekley  v.  Dmdngtan,  %  £q.  Ca.  Abr.  S53.  pi.  10.  FrtadOin  v. 
Feme,  Bam.  39.  Executors  therefore  having  an  absolute  power  to  sell  the 
personal  property  of  their  testators,  may  raise  money  on  the  same  by  mort- 
gage, if  m  tneir  discretion  they  thinlc  it  advlseable ;  but  moftgagiiig  ia  not 
the  natural  way  of  paving  debts,  for  which  purpose  only,  dispositioiis  by 
execntors  can  in  general  be  made.  If  they  dispose  of  the  assets  as  a  secu- 
rity for,  or  in  payment  or  satisfaction  or  their  own  d^bts^  the  late  cases 
seem  to  shew  (with  some  little  qualification  which  we  shall  inmnediately  no- 
tice) that  such  sale  or  mortgage  will  be  void  a^  against  the  legatees,  and  per- 
sons beneficially  entitled  under  the  testater's  will. 

If  a  person  dealinff  with  an  executor  is  aware  that  the  executor  is  mis- 
applying the  testators  property,  a  court  of  equity  wiU  (under  strong  ctr- 
camstances,  Middtetou  y.  Dodewell,  13  Ves.  t6&.  Piatt  y.  Sladden,  14  Ves. 
193.)  interfere  on  behalf  of  the  persons  beneficially  entitled.  Crane'V,  Dnke^ 
2  Vem.616.  Ewer  v.  Corbelt,  S  P.  Wms.  148.  Jacomb  v.  Harwood,  s  Ves. 
268.  Dickeneon  v.  Lockyer,  4  Ves.  49,  and  3.  If,  for  instance,  one  concerts 
with  an  exetutor  by  obtaining  the  testator's  effects  at  a  nomiaal  price,  or  at 
a  fraudulent  nodervalue,  or  by  applying  the  real  value  to  the  purchase  of 
other  subjects  for  his  own  behoor,  or  in  extinguishing  or  securing  the  pri- 
vate debt  of  the  executor  (as  in  Scott  ▼.  Tyler,  2  Dick.  795.),  or  in  any 
other  manner  contrary  to  the  duty  of  office  of  executor,  such  concert  will 
involve  the  purchaser  or  mortgagee  in  the  fraudulent  transaction,  and  render 
him  liable  tor  the  full  value.  M^Leody.Drummond,  17  Ves.  167.  But  a 
person  may  advance  money  to  an  executor  on  a  bond  or  otlier  choet  in  actum 
of  the  testator,  without  its  being  from  that  circumstance  inferred  that  a 
fraudulent  collusion  to  misapply  the  assets  exists  between  him  and  the  exe- 
cutor. 14  Ves.  363.  Where,  however,  a  person  doling  with  an  executor 
neglects  all  ordinary  caution  and  inquiry,  and  advances  him  money  on  a 
pledge  of  part  of  the  testator's  assets,  he  must  run  the  risk  of  there'iieing 
fnrther  demands  on  the  mortgaged  property.  Thus,  where  bankers,  confi- 
dently relying  on  the  integrity  of  the  exeeutor,  took  an  assignment  from 
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And  a  personal  estate  (t)  may  be  clothed  with  such  a  parti-       [  137  ] 
edar  trust,  that  it  is  posnble  the  court  in  some  cases  might  ^'"^^^  •••* 
require  the  purchaser  of  the  money  to  see  it  rightly  applied  (A).  ^pHe4. 

(0  Barnard.  Chan.  Kep.  81.  (fe)  Ibid. 


Van  very  toon  after  the  testator's  death  of  part  of  the  testator's  effects  as  a 
fiocority  for  an  antecedent  debt  dae  from  the  execnftor.  to  the  bankersy 
merdy  on  the  representation  that  the  whole  was  left  to  hini  personally,  the 
Master  of  the  Rolls  said,  if  they  chose  to  rely  on  that  representation  with- 
Mt  looking  into  the  will,  they  took  the  assignment  at  the  hazard  that  there 
iBiglit  be  unsatisfied  demands  on  the  funds.  14  Ves.  361.  There  were  cir- 
cmstanees  also  which  shewed  that  the  bankers  knew  the  property  to  b« 
pirt  of  the  effects  of  the  testator,  and  that  they  were  dealing  with  Ae  exe- 
cator  as  executor,  but,  relying  on  his  fepresentation,  they  advanced  him 
wney,  not  as  executor,  but  as  army  agent,  on  the  security  of  property  of 
Us  own  connected  with  property  of  the  testator> ;  and  the  Lord  Chancellor 
aid,  in  confirmation  of  the  decree  made  at  the  Rolls,  that  he  could  not  hold 
it  onnpetent  to  an  executor  to  go  to  a  banker  inunediately  after  the  testa- 
tor^ death,  and  pledge  the  property  of  the  testator  in  consideration  of  a 
kaatohe  then  made,  if  the  circumstances  shewed  that  the  banker  knew 
that  he  was  lending  money  to  that  person  in  a  manner  not  to  be  applied  con* 
Annbly  to  the  duty  of  executor,  but  to  his  own  advantage.  17  Ves.  168. 
The  eonrt,  however,  will  not  relieve  the  legatee  or  person  beneficially  enti-  ' 

tied  against  the  mis^plication  of  the  assets  in  cases  of  long  acquiescence 
and  posseasioo.  Atidrew  ▼.  fVngU^y  4  Bro.  Ch.  Ca.  125.  5  Ibid.  633.  Boimy 
V.  Bidgmdf  1  Cox.  145.  ChtUtmr  ▼.  Bradley,  1  Jacob  Si  Walk.  51.  63* 
HsQce  gross  nejE|ig!ence  merely  in  the  purchaser  or  mortgagee,  without  any 
direct  fraud,  wul^  it  should  seem,  be  sufiicient  to  induce  the  court  to  set  • 
aade  the  mortgage  or  purchase  in  favor  of  the  legatee.  Scoti  v.  T^fUr^ 
2  Dick.  7t5.  S.  C.  S  Bro.  Ch.  Ca.  433.  HiU  v.  SunpaoH^  7  Ves.  159.  So 
if  an  exeoutor  or  admimstrator  grant  a  lease  either  absolutely  or  condition* 
iOy  to  a  person  who  has  notice  &at  a  sale  of  the  premises  vras  required  by 
the  parties  beneficially  Uiterested^  it  will  be  set  aside.  DroJkain  v.  DroAom, 
lBaU&Bea.l85. 

These  propositions  have  been  for  the  most  part  recognized  and  confirmed  Pnetdimg  a^ 
br  the  preset  Vice-Chancellor,  ub  the  late  case  of  JBTMa  v.  Roberi$f  4  Madd.  iervatiem 
Rep.35S. '  The  case  charged  by  tiie  bill  was,  that  certain  executors,  being  Jlrwud^ 
grnitly  indebted  to  their  bankers,  sold  out  the  whole  of  the  testator's  assets^ 
which  consisted  of  money  in  the  funds,  and  instead  of  carrying  the  produce 
to  the  executorship  account,  diey,  in  fect^  carried  it  to  the  liquidation  of 
their  own  private  debts ;  and  that  at  tiie  tuoae  these  transactions  took  phice, 
the  bankers  had  full  notice  of  the  testator's  will,  and  especially  knew  that 
the  first  purpose  of  his  will  was  to  invest  a  sum  of  S5,666l.  in  trust  in  the 
purchase  of  parliamentary  stock  or  public  funds,  or  on  real  or  government 
Mcurities.  His  H&^nr,  the  Vice-Chancdlor  admitted,  that  if  the  case 
to  charged  by  the  b&t  had  been  established  in  proof,  the  claim  by  the  pUin- 
tiffs  acatnstR.  and  L.,  the  bankers,  would  have  been  irresistible ;  for  they 
would  fasve  been  plainly  parties  to  a  gross  breach  of  trust  by  the  executors,. 
But  his  Honour  thought  there  was  not  any  evidence  to  that  effect  Every 
penoo,  he  said,  who  dealt  with  an  executor,  knowing  his  character  of  exe- 
cutor, had  necessarily  implied,  if  not  express,  notice  of  the  will ;  but  all 
dispositions  made  by  a  will  of  personal  property  were  by  law  subject  to  a 
prior  diarge  for  the  payment  of  debts ;  and  as  a  purchaser  of  real  estate 
deviled  in  aid  for  the  payments  of  debts  was  npt  bound  to  inquire  into  the 
iact  whether  the  sale  were  made  necessary  by  the  existence  of  debts,  be- 
caose  heJnd  no  adequate  means  to  prosecute  such  inquiry,  so  he  who  dealt 
with  an  executor  for  personal  assets  was,  for  the  same  reason,  absolved  from 
all  inquiry  with  respect  to  debts ;  lie  had  a  right  to  assume  that  the  executor 
fold  in  the  necessary  course  of  his  administration,  and  it  was  upon  this  prin- 
ciple, altogether  indifierent  what  disposition  maybe  made  in  the  will  with 
respect  to  the  personal  property  for  which  he  dealt ;  for,  whether  it  were 
ipedfically  given,  or  constituted  a  part  of  the  residuary  estate,  it  was  equally 
chttged  by  tow  with  the  payment  of  debts ;  if  it  were  otherwise,  the  powers 
of  an  executor  would  be  wholly  inadequate  to  the  administration  of  the  tes- 
tator's estate.    With  a  view  to  the  cause  in  ^pute  his  Honour  further 
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Iwnimadtf 
decree. 


Mmrtgngefcr 

primii  facie 
iw fraud;  con- 
tra  if  to  eeeure 
exeadora  yirv> 
vmiedibt. 


Jdmrtgage  to 
^o-^teeaUoTy  or 
for  debt  due 
from  testator. 
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Where  a  mortfftge  U  made  under  a  decree^  the  due  inrol- 

observed,  that  he  bad  carefally  examined  eveiy  aotboritv  npoD  the  snb; 
ject ;  and  he  thought  the  resalt  might  be  thus  stated.— Every  person  irfio 
acquires  personal  assets  by  a  breach  of  trust,  or  detoKtapii  in  the  executor, 
is  responsible  to  those  who  are  entitled  under  the  will,  if  |ie  is  a  party  to 
the  breach  of  trust.  Generally  speaking,  be  does  not  become  a  party  ta 
the  breach  of  trust  by  buying  or  receiving  in  pledge  any  part  of  the  per- 
sonal assets  of  the  testator,  vrhether  specihcally  given  by  the  will  or  other* 
wise  for  money  advanced  to  the  executor  at  the  time,  because  this  sale  or 
pledge  is  held  to  be  primA  facie  consistent  with  the  duty  of  an  executor. 
On  the  contrary,  he  does  become  a  party  to  the  breach  of  trust  by  buying  or 
receiving  in  pledge  any  part  of  the  personal  assets,  not  for  money  advanced 
at  tlic  time,  but  in  satisfaction  of  his  own  private  debt  due  from  the 
<execut<>r,  because  this  sale  or  pledee>aprtinll/aet«  inconsistent  with  the  duty 
of  an  executor.  To  these  propositions,  liowever,  (his  Honour  continued) 
tiiere  were  some  exceptions.  Thus  a  sale  or  pledge  for  the  private  debt  of 
the  executor  has  been  supported  under  special  circumstances  in  Lord  Hard- 
wicke's  two  cases  of  Nugent  v.  Giffordy  1  Atk.  469.  S.  C.  2  Ves.  969.  and 
Meod  V.  Orrery t  3  Atk.  SSr.  though  not  entirely  to  the  satisfaction  of  every 
succeeding  judge;  and  Lord  Eldon  seemed  to  consider  the  case  of  Jf' Leod 
V.  Drummondy  nbi  supra,  as  an  exception  to  the  first  proposition.  It  was 
npon  the  principles  of  these  propositions  that  Sir  W.  Grant  proceeded  in  tlie 
case  of  M*Leod  v.  Drtcinmoad ;  he  there  supported  the  pledge  of  the  testator's 
bonds  because  they  were  deposited  In  respect  of  advances  made  at  the  time. 
In  the  same  case  of  M*Leod  v.  Drummandf  Lord  Eldon,  on  an  appeal,  ad- 
mitted these  principles,  but  he  seemed  to  consider  the  circumstances  of  that 
case  as  forming  an  exception  to  the  general  rule.  The  advances,  thoogh 
made  at  the  time,  were  made  to  two  executors  who  were  partners  as  army 
agents,  and  were  made  to  them  in  the  course  of  their  business  of  army 
agents,  and  necessarily  therefore  for  their  private  purposes;  and  Ife  ilielined 
to  think  that  the  bankers  were  for  that  reason  as  much  parties  to  the 'breach 
of  trust  as  if  they  had  applied  the  money  to  pay  the  private  debt  of  the  exe- 
cutors. And,  finahv,  theVice-Chancellor  remarked,  that  he  could  not  but  lean 
strongly  to  Lord  Eldon*s  view  of  the  lastly  cited  case;  for  if  a  party- dealing 
with  an  executor  for  the  personal  assets  pays  his  money  to  the  executor,  so 
that  it  may  be  applied  to  the  purposes  of  the  will,  he  is  not  responsible  for 
the  executors  misapplication  of  it ;  but  if  in  dealing  witli  the  executor  be 
does  in  truth  pay  his  money  for  tlie  private  purposes  of  the  executor,  he  is 
equally  a  party  tp  the  breach  of  trust,  whetlier  he  applies  his  money  to  the 
pnvate  debt  of' the  executor,  or  the  private  trade  of^  the  executor.  But  hi 
the  case  in  question  the  bankers  were  agents  to  the  executors,  and  received 
the  monies  by  their  authority,  remitting  it  to  them  in  the  conrse  of  their 
duty  as  agents,  and  leaving  the  application  of  it  to  the  purposes  of  the  will 
wholly  in  the  power  of  the  executors.  There  being  therefore  no  ground  for 
imputation  on  the  bankers^  the  bill  was  di»miss^  as  against  them  with 
costs.  ' 

•  It  is  farther  observable,  that  where  there  are  several  executors,  each  has 
entire  control  over  the  testator's  personal  estate :  he  may  release,  mortgage^ 
or  transfer  the  same  witliout  the  concurrence  of  his  companions ;  and  there- 
fore one  executor  may  mortgage  to  his  co-executor  the  personal  assets  of  the 
testator  as  a  security  for  a  private  debt  due  from  the  former  to  the  latter,  if 
there  be  no  fraud  or  reasonable  groQnd  of  suspicion  {Jucombv,  Harwood^ 
Belt's  Snpp.  to  Ves.  33B,  and  t  Ves.  886.) ;  for  it  is,  in  cases  of  fraud,  collu- 
sion, or  great  negligence  only,  that  the  court  will  allow  the  assets  to  lie  fol- 
lowed. HiU  V.  S'tmpson,  nbi  supra.  So  also  an  executor  may  mortgage 
assets  of  his  testator  for  the  better  security  of  a  debt  due  from  the  testator 
to  himself.    Jacomb  v.  Harwood,  9  Ves.  265.  -  Toner  v.  Ivie,  lb.  466. 

•  On  a  deposit  by  executors  of  the  testator^  property  with  their  own,  for 
their  own  private  debt  the  latter  most  be  first  applied ;  but  if  that  should  lie 
inadequate,  the  testator's  effects  cannot  be  taken  in  execntionfor  the  exe^ 
enter's  debt.  17  Ves.  154.  and  see  Ray  v.  Rtty,  Coop.  Rep.  264.  Ereeman 
V.  Fatrlie,  3  Meriv.  SO. 

To  enable  executors  to  seU  or  mortgage  real  estate,  they  must  have  a 
power  so  to  do,  either  expressly  given  them  by  the  will,  -or  resulting  to  them 
(though,  not  actually  named)  by  necessary  implication,  from  the  produce 
being  to  pass  throogh  their  hands  in  the  execution  of  their  office,  as  in  pay- 
ment of  debts  and  legacies.  Bentkam  v.  WiUsturef  4  Madd.  Rep.  49.  and 
§€^AnoH.  Dy.  371  b.  pi.  IS*    1  Anders*  145.    Tenant  v.Breim,  1  Ch.  Ca. 
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BUitch  T.  Wilder^  1  Atk.  4S0.  Yaiu  v.  Compton,  %  P.  Wms.  909, 
eiL45.  Co.  Litt.  113  a.  n.  3.  A  testator  directing  or  desiring  his  estate 
>  be  sold,  without  declaring  by  whom  the  sale  is  to  be  made,  the  executors , 
my  either  sell  or  mortgage  the  same  if  the  produce  is  to  be  applied  in  pur- ' 
pOMs  eouiected  with  |bieir  office.  Warwf^rd  y,  f^omptoii,  3  ves.  513.  i^Pitt 
▼.  PettoM,  1  Ch.  Ca.  176.  1  Le^.  304.  contra.)  By  this  power,  or  rather 
;«Bthority  to  sell,  the  executors  can  make  a  good  legal  tide  to  the  estate  in 
e-simpie  without  the  concurrence  of  the  heir  at  Hw  of  the  testator. 
Pres.  Abe.  247. 256.  The  sale  or  mortgage  in  this  case  should  be  made  by 
rgpjn  and  sale;  for  persons  having  an  authority  cannot  be  saifl  to  convey, 
t  merely  to  appoint.  Bnt  the  purchaser  or  mortgagee  will  be  liable  to  see 
moifcy  apphed,  unless  there  be  a  proviso  in  the  will  expressly  exone« 
inr  him  from  that  burden.  If,  liewever,  the  trusts  are  of  long  duration, 
win  not,  it  seems,  be  incumbent  on  the  purciiaser  or  mortgagee  to  see  to 

e  appMcatioD  of  his  money,  further  than  that  it  is  invested  in  the  funds  in 

''■ttoname  of  the  executor,  intrust,  for  the  purposes  of  the  will.    Postea, 
j^  aad  note  there.    See  also  the  note  on  mortgages  by  ttustees,  antea,  81. 
'  the  sake  of  oomiection,  we  may  here  observe  what  perhaps  would  be 
appropriate  to  the  subject  of  the  next  chapter,  that  executors  may 
out  on  private  security  money  belonging  to  tne  testator  which  remains 

S-^eur  hanos  unapplied  for  th^  immediate  purposes  of  the  will.    Indeed  it 
be  his  duty  to  do  so,  or  pay  interest  himself  (at  4  per  cent    Rock$  v. 
fc     '^yti  Vet.  58 ;  and  in  a  special  case,  beyond  mere  negligence,  as  if  he  em* 
•ked  tli^js  money  in  his  trade,  5  per  cent.  Ibid,  and  see  11  Ves,  581*  HaU  y. 
ibft,  1  Gox.  60. 134.  ForbtM  v.  Boss,  9  lb.  1 13.) ;  fqr,  supposing  him  to  have 
am  which  will  not  be  called  for  till  a  distant  period.  It  cannot  be  imagined 
M  it  is  to  lie  idle  all  that  time.    Previously  to  the  institution  of  public 
lands,  it  must  have  been  lent  out  in  all  cases  on  private  security.    It  seems, 
therefore^  that  the  executor  is  allowed  to  exercise  a  fair  and  honest  discre- 
tion in  placing  out  the  money  of  his  testator  at  interest,  and  that  if  he  do 
10  he  will  not  be  guilty  of  a  devtulwiii.    Per  Abbott,  C.  J.  in  Webtter  v. 
S^eneefy  3  Barn.  &  Aid.  364.    But  executors  or  trustees  cannot  lend  out 
mon^  on  personal  security,  though  words  which  may  imply  a  discretion  so 
to  do  quay  have  been  used  by  the  testatoi*.    Thus  where  the  words  were. 
**  oroD  such  other  good  security  as  they  coiild  proctire  and  think  safe  :'*  and 
the  executors  lent  the  legacy  on  bond.    Sir  ^.  Grant  held  clearly,  that  the 
defendants,' the  executors,  were  not  empowered  to  layout  the  money  on 
pcnonal  security ;  for  it  was  like  trustees  to  sell,  who  could  not  lie  justified 
in  seQirfg  for  any  otiier  price  than  the  best  price  that  could  be  obtained  for 
the  property.     Wilkes  v.  Steward^  Coop.  Rep.  6.  Ryder  v.  Biekenton^  7  Bac. 
Abr.  182.  cited  1  Eden.  Rep.  149.     Vigrau  v.  Binfieldy  3  Madd.  62.    And 
even  if  an  executor  or  trustee  have  a  power  to  lend  out  tiie  trust  monies  on 
real  or  personal  security,  it  will  not  enable  them  to  neeommodate  a  trader 
with  a  loan  on  bond.    Lanfston  v.  OlUvant,  Coop.  33.    But  if  an  executor 
lave  lent  money  on  such  security,  and  the  le^tee  or  person  beneficially  en- 
titled have  long  acquiesced  in  the  loan,  it  will  not  be  considered  such  gross 
neglect  as  to  amount  to  a  breach  of  trust.    Harden  v.  Parsonty  1  Eden,  145. 
Nor  can  an  executor  lay  out  money  on  mortgage  after  a  decree  to  account ; 
and  therefore  where  an  executor  having  the  personal  estate  of  the  testator 
in  trust  to  phice  the  same  out  on  good  and  sufficient  security,  for  the  benefit 
of  an  infant  legatee,  to  be  paid  on  his  coming  of  9ge,  lent  part  of  srtcfi  per- 
•onalty  out  on  mortgage  after  a  decree  to  account,  and  notice  not  to  do  so 
tiy  the  infimfs'  uncle  and  next  friend,  he  was  ordered  to  pay  the  san^e  into 
coart    Widdoieson  y.  Duck,  2  Meriy.  494.    £t  vide  11  Ves.  581.    Bwrke  Ex 
ftBU,  1  Ball  &  Bea.  Reps. 

It  is  also  another  principle  in^equity  tliat  if  an  executor  lay  out  the  assets 
of  his  testator  on  private  securities,  all  the  benefit  made  thereby  shall  accrue 
to  the  estate ;  yet  tlie  executor  shall  answer  all  the  deficiency,  and  tlic  par- 
ticular circumstances  of  good  conduct  in  the  executor  cannot  prevail  against 
the  general  rule.    Adye  v.  FeuUUteaUf  l  Cox.  24.    Et  vide  2  Ck>x.  1. 

See  further  on  the  subject  of  executors,  Lowther'y.  LoMKer^  13  Ves.  95. 
402.  Tomimmm  v.  Smiih,  Finch.  378. 457%  Piety  "v.Stacey^  Ves.  620.  Shifh- 
brtok  y.  UuulMtrooky  16  Ves.  477.  Cases  cited  by  Mr.  Eden,  1  Lord  Noth. 
Rep.  150,  tt.  (a).  Graham  v.  Keble,  2  Dow.  P.  C.  24.  4  Dow.  209.  3  Ves. 
101.565.  5  Ves.  839.  9Ver.'86.  11  Ves.  226.  333.  Amb;  25.  Postea, 
301. 576.  and  578.  and  notes  there. 
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OF   THB   MORTGA^EE^  &€. 

J.N  respect  of  the  mortgagee  of  land^  he  must  be  a  person 
capable  of  possessing  *  real  property;  for  a  mortgage  being 
at  bw  a  conditional  sale,  uo  one  who  is  under  a  lq;al  impedi- 
ment to  take  by  a  purchase,  can  have  the  capacity  to  take  by 
a  mortgage.  But  any  one  who  is  capable  of  taking  an  abso- 
lute purchase,  may,  it  seems,  take  by  mortgage ;  consequent* 
ly,  all  natural  and  politic  or  corporate  bodies,  that  are  not 
disabled  by  law,  may  be  mortgagees.  And  it  seems  that 
some  persons,  that  cannot  be  mortgagors,  may  be  mor^gees ; 
for  an  alien  may  be  a  mortgagee ;  but  if  a  mortgage  of  land 
be  made  to  him  in  fee  simple,  or  for  a  term  of  years,  be 
cannot  hold  it^  but  the  king  will  be  entitled  to  have  it  from 
him  (a). 


gagee. 


p9fitt$0 


(A)  The  estate  will  not,  however,  vest  in  the  king  till  office  found,  al* 
tiioogh  he  may  be  entitled  to  it  from  the  time  of  the  making  of  the  mortga^ 
In  the  interim^  it  yriW  vest  in  the  alien  mortgagee.  1  Lev.  47.  4  Lev.  8t. 
$  Co.  52  b.  If  the  alien  die  before  office  foond,  the  law  will  vest  the  freO' 
hold  and  inheritance  in  the  king.  Co.  Litt.  S  b.  And  if  two  be  mortgagees 
jointly,  one  an  alien  and  the  other  not,  if  the  alien  die  the  entirety  will  not 
devolve  to  the  survivor,  but  the  king  wiU  have  his  moiety,  l  Lev.  47.  4  lb. 
93 ;  5ret  till  office  fonnd  the  moiety  survives,  lb.  5  Co.  5.  When  the  king 
takes  the  mortgaged  premises,  the  condition  is  discharged,  and  he  holds  ab- 
solutely :  And  it  siioufd  seem  that  the  estate  is  also  freed  from  the  equity  of 
redemption  of  the  mortgagor  in  the  king's  hands.  But  if  the  lands  are  re- 
conveyed  before  offi^  found,  the  lien  of  the  crown  is  gone ;  and  where  au 
alien  was  mortgagee  of  copyhold  lands,  although  the  frediold  was  in  the  lord, 
yet  it  was  contended  in  argument,  34  Car.  i.  that  the  king  would  have  it ; 
and  see  1  Roll.  194.  L  35.  Danv.  321.  Al.  15.  Hard.  495.  This,  however,  U 
questionable,  since  an  alien  cannot  take  any  interest  in  land,  except  for  tlie 
benelit  of  the  crown ;  and  the  king  cannot  be  a  copyholder,  consequently 
the  alien  cannot  take  that  which  the  king  cannot  have.  Hence,  therefore, 
it  should  seem,  that  an  alien  cannot  be  a  mortgagee  of  copyhold  lands.  If 
he  be,  it  will  escheat  to  the  lord  of  the  manor  instead  of  the  crown.  Dy.  2  b. 
in  margin.  If  an  alien  take  a  mortgage  in  the  name  of  a  trustee,  the  king 
will  not  be  entitled  to  the  estate  mortgaged  by  inquisition,  for  at  law  it  wiU 
be  in  the  trustee,  and  not  in  the  alien.  The  king,  however,  may  sue  in  Chan- 
cery, to  have  the  trust  executed.  lb.  and  1  RolL  194.  L  40.  534.  1.  50. 
Al.  16.    Hard.  495.    Danv.  321, 2. 

There  is  also  another  incapacity  tQ  take  as  mortgagee,  and  that  Is  in  tbe 
case  of  a  papist.  By  tiie  stat  11  &  12  WiU.  3.  c.  4,  it  is  enacted,  that  every 
papist,  who  shall  not  abjure  the  errors  of  his  religion,  by  taking  the  oaths  to 
tbe  Oovernment,  and  making  the  declaration  against  transubstantiatiou, 
within  six  months  after  he  has  attained  the  age  of  eighteen  years,  shall  be 
incapable  of  inheriting,  or  taking  by  descent  as  well  as  by  purchase,  any 
real  estates  whatsoever,  and  his  next  of  kin,  beuiK  a  Protestant,  shall  bold 
them  to  his  own  use,  till  such  time  as  he  shall  comply  with  the  terms  imposed 
by  the  act.    This  clause  of  the  statutei  it  is  remarkable,  extends  only  to  tbe 
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A  person  attainted  of  treason  or  felony,  before  or  after  at-  AUmtUid  per- 
tainder,  maj  be  a  mor^^ee,  but  he  cannot  hold  the  thing  '^  ^^r 
mortgaged;    so  a  person  outlawed  may  be  a  mortgagee    of 
lands ;  but  the  king  will  be  entitled  in  both  cases  to  the  pro* 
perty  in  them,  subject  to  the  condition  in  like  manner  as  the  at* 
tainted  person  or  outlaw  held  them. 

So  a  flme  covert  may  be  a  mor^^agee,  but  cannot  be  a  mort-  Fitne  covtru* 
gpgor,  unless  by  ccmstruction  of  equity  on  an  agreement  that 
the  shall  possess  separate  property,  in  which  case  she  may  pro« 
faably  be  so  considered  (b). 

And  an  in£Emt  may  be  a  mortgagee.  <^»<  inf<mu^ 


&ait  where  the  papist  is  under  eighteen  at  the  time  the  hinds  are  conveyed  to 
Ub  ;  hot  where  the  papbt  is  above  eighteen  when  the  famds  oome  to  faiun,  or 
in  trast  for  him,  such  papist  is  for  ever  incapable  to  talce,  and  the  estate  is 
vtid.  Fmw  v.  FUtdm^  1  P.  Wms.  353.  8.  C.  S  Eq.  Abr.  f31 .  pL  9.  477. 
pi.  1.  The  rigorous  restrictions  of  this  act  have  been  in  a  great  measure 
sQeviated  by  a  suiMeqnent  statute  (18  Geo.  3*  c.  60.),  which  permits  Roman 
Gnholicstotake  real  property,  on  their  takina  the  oatiis  of  allegtanee  to 
Us  Mijesty,  abjuration  of  the  Pretender,  renunciation  of  the  Poj^'s  civil 
power,  and  abhorrence  of  the  doctrines  of  destroying  and  not  keepinc  fiudi 
with  heretics  and  deposiiig  or  murdering  princes,  excommunicoUd  by  an* 
tliority  of  the  See  of  Rome.  See  also  the  toleration  act  of  the  Roman  Ca- 
thoiica,  31  Geo.  3.  c.  32.  and  9  Sch.  &  Lef.  Rep.  Index,  voce  Papist. 

(B)  A  ftme  covert  may  make  an  equitable  mortgage  of  her  separate  pro- 
potf,  without  the  concurrence  of  the  trustees,  unless  their  consent  be  mem 
lesdiered  necessary  by  the  instrument  giving  her  that  property.  Euex  v. 
iifleais,  14  Ves.  54^.  Antea,  59,  of  this  edit.  And  if  she  have  a  power  of 
spfMintment  wMch  may  be  exercised  by  her,  notwithstanding  her  coverture, 
ibe  nay  appoint  a  conditional  estate  (n  exercise  of  the  same.  As  to  the 
din)ensation  of  coverture,  see  Sugd.  on  Pow.  151.  i  Pres.  Abs.  340.  and 
S  Roper,  Baron  and  FUme,  99. 

Trustees  and  executors  being  mortgagees,  see  antea,  pages  60  and  105  of 
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HOW   A   MORTGAGE   IS   CONSIDERED.  IN    EQUITY. 

At  common  law,  whiliB  the  strict  rules  of   the  feudal  sys-  Origin  <fequii^ 
tem  were  permitted  to  remain  checks  upon  the  free  aliena-  J?Jj*J^^f^i. 
tioD  of   real  property,    no  idea  was  entertained  of  making  it  g^:«s. 
subservient  to  the  ordinary  exigencies  of  its  owners,  by  suf- 
fering it  to  become    the   sutyject  of  a  pledge.      The  land- 
holder, therefore,  however  pressing  his  necessities  might  be, 
had  no  means  of  raising  money  on  his  estate  but  by  a  condi- 
Ucmal  sale ;   and  if,  by  any  unforeseen  event,  he  became  in- 
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Now  the  crea- 
ture of  equity^ 
hand  there  conn* 
dered  a  chattel 
i^ugh  in  fee 


Mortgage  in  fee 
perional'e^ate. 
Mortgage  by 
detnise  pre* 
fered* 


capable  of  performing  the  condition  strictly,  or  atleastioef- 
fect|  at  the  time  appointed,  his  property  in  the  land  was  ^ne 
from  him,  and  absolutely  vested  in  the  purchaser,  without  any 
possibility,  at  law,  of  recovering  it.  The  consequence  of  which 
was,  that  an  estate  of  great  value  might  be  forfeited  for  a 
trifling  consideration  (a).  But  when  the  stem  and  rigid  severi- 
ties of  that  tenure  yielded  to  the  importunities  of  a  more  refined 
age,  and  the  benefits  of  commerce  were  found  to  keep  pace 
with  the  extension  of  a  free  alienation,  the  courts  of  Equity 
moulded  contracts  respecting  real  property  into  the  shape  most ' 
convenient  for  the  purposes  of  society.  In  adjusting  the  various 
rules  respecting  it,  many  contests  arose  between  the  courts  of 
law  and  equity ;  the  former  ever  displaying  a  strong  inclination 
to  adhere  to  tlie  old  rigid  maxims  introduced  for  the  purpose  of 
preserving  real  property  unalienable ;  whilst  the  latt^  were  dis- 
posed to  consider  the  essential  nature  of  contracts,  and  to  give 
thei|i  operation  according  to  the  intention  of  the  parties  stipu- 
lating. In  the  end  they  prevailed,  and  an  equitable  jurisdiction 
was  gradually  introduced,  which  by  correcting  without  enfeebl« 
ing  the  severe  rules  of  the  common  law,  laid  the  foundation  of 
a  system  of  jurisprudence,  admirably  adapted  to  the  free  enjoy- . 
ment  of  property  (b). 

The  law  respecting  mortgages  became  almost  a  subject  of 
exclusive  jurisdiction  in  those  courts,  for  although  in  law  die 
mortgagee  (the  mortgage  being  effected  by  ^  couiflitional  a)ien- 


(A)  Lord  Hale  observes,  that  in  14  Rich.  2.  the  parliament  would  not  ad- 
mit of  redeftiption  after  breach  of  tlie  condition.  See  printed  Rolls,  vol.  iii. 
^.  859 ;  and  RMcarrick  v.  §arton^  1  Cb.  Ca.  219. 

(B)  Courts  of  E<^uity  ma&e  many  scruples  about  bt-eaking  in  npon  the  mles 
of  law,  Tr.  £q.  lib.  lU.  c.  1.  s.  2.  but  at  length  established  an  incontrovertible 
right  to  redeem,  though  the  exact  period  when  that  right  way  fint  allowed, 
cannot  now  be  traced  with  precision. 

(C)  No  doctrine  is  now  more  clearly  settled,  than  that  the  estate  of  a 
mortgagee  in  fee,  fnot  in  possession,  and  canity  of  redemption  not  fore- 
closed or  redeemed,)  in  the  mortgaged  lands,  is  considered  in  equity  as 
persons^  estate.  Fisk  r.  Fitk^  Pr.  Ch.  li.  XiciUfy  v.  Audley^  f  Vem.  192. 
tioweli  V.  Price,  1  P.  Wms.  295,  and  Mr.  Cox's  note.  Sparrow  v.  HardcasiU, 
cited  in  note  (b),  p.  145,  and  postea,  338.  The  mortngee  has  indeed  the  whole 
legal  estate,  but  the  mortcagor  is  In  equity  treatecTas  the  owner  of  the  entire 
equitable  fee-simple.  12  Yes.  334.  17  Ves.  133.  The  mortgagee  then  being 
personal  property,  observe  the  advantage  of  a  mor^;age  by  demise  over  a 
mortgage  in  fee.  In  the  case  of  a  indr^^age  b^  demise,  Hie  term  and  the 
right  in  equity  to  receive  the  mortgage  debt,  vnll,  on  the  death  of  the  mort- ' 
gagce,  vest  in  the  same  person;  whereas,  in  the  case  of  ihortgage  in  fee,  the 
legal  estate,  on  the  death  of  the  mortgagee,  wiH  descend  to  bis  heir  at  law 
or  devisee ;  and  the  mooe^  will  be  payable  to  his  executor  or  administrator. 
This  produces  a  separation  of  rights,  which  is  often  attended  with  great  in« 
convenience,  both  to  the  mortgagor  and  the  mortgagee.  On  the  other  hand, 
in  the  case  of  a  mortgage  for  years,  there  is  this  defect ;  that  if  the  equity  of 
redemption  be  foreclosed,  the  mortgagee  will  be  entitled  for  his  tenn  only. 
S^e  tilt;!  subject  more  fully  discussed,  antea,  p.  8.  of  this  edition,  and  notes 
(©)  and  (e),  p.  7,  and  note  (i),  p.  9,  also  of  this  edition. 
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sition  of  the  land  and  an  actual  livery)  was  considered  as  the 

proprietor,  subject  to  be  divested  of  it  only  bj  the  strict  per* 

formance  of  the  condition^  yet^  in  equity  (a)^  the  transaction 

was  deemed  a  mere  personal  contract  for  the  loan  of  money, 

and  the  land  a  security  for  the  due  performance  of  that  contract, 

and  the  mortgagor  was  looked  upon,  notwithstanding  the  so- 

lemniiies  attending  the  conveyance,  as  the  actual  owner  of  the 

land.    The  debt  consequently  was  there  esteemed  the  principal,   Debtftaidf 

sod  the  land  the  incident  (d)  :  and  whenever  the  debt  was  dis-  ^^s^^^  << 

cbargedi  the  interest  pf  tlie  mortgagee  and  all  derivative  and 

incidental  interests  dependant  thereupon,  in  the  land  determinea 

of  course,  tlie  land  being,  in  equity,  bound  with  tlie  power  of 

redemption  in  whatever  hands  it  might  be,  the  legal  possessor 

becanifs  in  equity,  as  to  any  estate  outstanding,  a  trustee  only 

for  the  mortgagor  (6).     But  until  redemption  or  satisfaction, 

the  mortgagee's  interest  was  good,  in  equity  (c),  to  entitle  him 

to  receive  and  enjoy  the  profits^ 

From  viewing  the  sut)ject  in  this  light,  this  conclusion  neces-       [  143  } 
sarily  followed,  that  a  mortgage  was  not  such  an  alienation  of  a  ^^^^^  f^' 

fate  affects 
(o)  Ptec.  Chan.  99,    Barnard.  93.         (6)  2 Vera.  5^5.  pro  tanto  only 

1  Ves.  361.  (c)  Rojter  v.  RaUUffe^  9  Mod.  196i    by  mortgage. 

—        ■     I  I  I        ■  I   I  I  I  III     .  ,1 

(D)  A  fliflular  nih  prevaUs  in  tiie  civil  law.  Tliere  the  debt  intended  to  Mortgagesykow 
be  tecnred  b  considerai  the  principal,  and  the  secnrities  are  considered  as  considered  ts 
adjaocts  depending  for  their  existenee  on  the  existence  of  the  debt.  The  Uiw  and  epuiy* 
emeqaence  is,  that  when  the  debt  is  discharged,  the  secnrities,  and  all  the 
estates,  interests,  liens,  and  cbarges  created  by  them  are  extinguished ;  or, 
la  lise  the  huignage  of  the  civil  law,  are  confounded,-  and  from  that  time 
have  00  legal  existence.-*In  this  light,  generally  speakmg,  when  the  rights 
of  third  persons  do  not  interfere,  the  debt  and '  security  are  viewed  by  our 
coorla  or  Equity.  Butki  courts  of . law,  the  land  alone  is  looked  at;  and 
the  mortgagor  is  treated  as  a  grantor,  and  the  mortgagee  as  a  grantee  of  an 
esttte  on  condition.  Immediately  on  the  execution  of  the  mort<i;age,  the 
hand  vesls  in  the  mortgagee,  subject  to  be  divested  on  payment  of  the  nM>rt« 
gage  money  on  a  certain  day.  If  tlie  money  be  then  paid,  the  condition  b 
Mtd  to  be  performed,  and  the  mortgagor,  as  in  any  other  case  where  thcf 
grantee  of  lands  on  condition  performs  the  condition,  may  enter  on  the  land 
and  bold  it  as  of  his  former  estate.  But  if  the  money  be  not  paid  at  the 
tiaw  appointed  for  payment^  then  at  law,  the  land  will  be  discharged  of  the 
condition,  and  it  will  become  absolutely  vested  in  the  mortgagee;  the  mort- 
Jm^r>  however,  having  a  ri^ht  in  equity,  (called  his  equity  of  redemption,) 
at  any  time  a^r  the  condiuon  broken,  to  redeem  the  estate  by  paymg  to 
the  mortgagee  his  principal,  interest,  and  costs.  But  at  law,  the  mortgagor 
wUl  have  nn  right  to  re-possess  himself  of  tlie  estate  by  payment  of  the 
nwDey.  It  is  also  worthy  of  further  remark,  that  after  the  condition  broken, 
the  estate  will,  for  all  legal  purposes,  remain  in  the  mortgagee ;  and  can  be 
re-vesttd  in  the  mortgagor  in  no  other  way  than  by  a  re-conveyance  from  the 
mortgigee,  his  heir,  or  devisee.  In  the  view,  however,  of  a  court  of  Equity, 
the  hmd,  immedisftely  on  tlie  payment  of  the  mortgage  debt,  will  become 
the  absolute  property  of  the  mortgagor ;  and  a  court  of  Eouity  will  decree 
the  mortgagee  to  re-convey  it  to  him,  and  account  to  him  ror  tlie  interme* 
diate  profits,  for  the  lands  being  originally  only  a  security  for  the  money,  the  k 

payflKttf  of  the  aaoney,  either  l^fore  or  after  the  condition  broken,  will,  in 
coasideration  of  equity,  pnt  the  mortgagor  in  his  first  estate;  and  with  ' 

respect  to  the  sarplns  of  the  estate  over  and  above  the  mortgage  money,  Uie 
mortgagee  will  at  all  times  be  looked  upon  in  equity  as  a  trustee  for  the 
nwrtgagor.    See  Fitzg.  f4U    2  Frecm.  f OS.  et  vide  postea,  338. 
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man's  real  propertj,  as  altered  any  disposition  of  it  previousTy 

mkde;  bat  only  in  so  much  as  it  wair  thereby  necessarily  affected; 

ex.  gra,  having  been  pledged  by  the  owneri  it  could  not  be 

recovered  by  him  or  his  afienees^  but  by  discharging  the  demand 

for  which  it  was  a  security,  that  being  a  lien  thereupon. 

Morigageinfee      Therefore  where  T.,  seised  in  fee(d),  setded  his  lands  by  a 

*««tMf^twim-  voluntary  conveyance  to  the  use  of  himself  for  life,  with  re- 

iary  satkment,   maioder  to  his  daughter  and  heir  apparent  iu  tail,  remainder  to 

his  Aree  brothers  in  tail,  remainder  to  himself  in  fee,  with 
power  of  revocation ;  and  seven  years  after  mortgaged  those 
lands  in  fee  to  one  of  the  three  brothers,  that  were  remainder- 
men ;  and  the  condition  of  redemption  was,  that  if  the  mort- 
gagor or  his  heirs  paid  the  money  at  the  day,  he  should  have 
the  land  in  his  former  estate ;  the  mortgage  became  forfeited, 
and  the  mortgagee  afterwards  purdiased  of  his  elder  brother, 
who  was  the  heir  at  law.  The  third  brother  then  brought  his 
bill  for  the  third  part,  by  virtue  of  the  reminder  in  tail  limited 
[  144  ]  to  him  and  his  two  brodiers ;  and  the  question  was,  whether  the 
mortgage  was  a  total  revotation,  or  only  |7ro  tantof  and  held 
it  was  a  revocation  pro  tanto  only,  the  mortgagor  being  to  have 
the  lands,  on  payment,  as  in  his  former  estate. 
Mortgage  in  So  where  I.  S.,  in  l66S,  by  his  will  in  writing,  devised  lands 

^timi^  sfior  ^^  ^*i  ^^  ^^  male,  remainder  to  the  plaintiff  in  fee,  and  having 
vnU  at  law,  hui  afterwards  occasion  for  money,  mortgaged  those  lands  in  fee, 
taotomiy.        and  in  1683  died (e) :  A.  being  dead  without  issue,  the  plaintiff, 

who  had  the  remainder,  brought  his  bill  to  be  let  into  the 
benefit  of  this  devise.  It  was  objected  by  the  counsel  for 
the  defendant,  who  was  the  heir  at  law,  that  this  being  a  mort- 
gage in  fee,  was  an  absolute  revocation  of  the  devise;  although, 
if  it  had  been  but  a  mor^ge'for  years,  Aen  they  admitted 
the  reversion  would  have  passed,  and  that  would  have  car- 
ried with  it  the  equity  of  redemption  {/),  and  so  the  revoca- 
tion would  have  been  pro  tanto  only.  But  here  being  an  estate 
[  145  1  in  fee  mortgaged,  that  went  to  the  whole,  and  was  a  fiill  and 
absolute  revocation  in  law ;  and  being  so  in  law,  there  was  no 
reason  for  equity  to  aid  the  plaintiff  against  the  heir  at  law. 
But  the  Master  of  the  Rolls  was  of  opinion,  diat  a  mor^ge 
was  a  revocation  pro  tanto  only,  which  decree  was  afterwards 
affirmed  upon  appeal  to  the  Chancellor,  his  Lordship  declar* 

(d)  Tkwme  V.  Tkorney  l  Vern.  141.  rf  Lincoln  ▼.  AoUe,  Show.  Par.  Cfl. 
189.  Fitzg.  217.— [S.  C.  Finch,  38.  166.  Moniague  v.  J^ery*,  1  Roll. 
— -EA]  Abr.  616,  letter  u.  No.  2.  t  P.  Wm$* 

(e)  Hall  V.  Dunchf  1  Vera.  329. 849.      S35. 

lard  Bridgewaier  yr.  Duke  of  Bolton^         (/)  1  Salk.  158.  1  Vern.  97.  SAtk. 
9  La.  Kaym.  968.  9WU1.649.    Earl      748. 


iagig),  thill  though  the  mortgage  in  fee  was  a  revocation  at 
law^  yet,  in  equity,  it  ahotdd  not  be  taken  for  a  total  revoca- 
tion, tmt  the  devisee  should  be  admitted  to  the  redemption ;  for 
the  intent  of  the  mor^^agorj  in  makii^  the  mortgage,  could  be 
DO  olher  than  only  to  serve  his  special  purpose  of  borrowing 
money  to  supply  his  present  occasion  (t). 

[g)  1  Vera.  34«. 


(B)  Tbe  true  irroand  on  which  a  mortga^  in  fee  is  considered  in  eqnity  Thu  gnrnnd  1/ 
is  a  reTOcaCion  of  «  will  pro  tonto  only  is,  not  that  the  conTeyance  was  intend-  rale. 
cd  for  a  partkalar  parpose  merely,  nor  that  thereby  the  intention  would  be 
opposed ;  but  that  the  whole  transaction  amounts  to  nothing  more  than  a 
seewity  for  the  mortgage  money.  The  late  cases  on  this  subject  are  Spamm 
^.BtrdautUf  cited  7  T»  Rep.  41 7,  in  notis.  Htrmotd  ▼.  OgUmAery  6  Ves. 
Sai,  affinned  8  Ves.  106.  CAannaa  v.  Chaman^  14  Ves.  560.  Junes  ¥.  JaOc* 
an*  16  Ves.  S56.  Fsaxtor  t,  J^r^x  ^^'  ^^^'  Ttuker  t.  ThruMtfm^  17  Ves. 
131.  Antecedently  to  these  aoyndications,  abundance  of  cases  are  to  be 
fttad  in  tbe  books  in  which  the  doctrine  of  revocation  of  wills  by  subse* 
asent  conreyances  has  been  extensiYely,  though  rather  confusedly  treated. 
As  a  leading  case,  that  of  hard  LmeMfy  1  £o.  Ca.  Abr.  411.  S  Freem. 
J&L  HtK*  241,  may  be  selected,  wherein  the  aoctrine  of  tlie  court,  as  it 
tiasw  established,  was  produced  and  approved  of  by  the  court,  and  after- 
aaids  affinned  injmrliaaaent.    Show.  P.  C.  154. 

A  mortgage  in  fee  has  been  uniformly  allowed  to  be  a  revocation  of  a  de-   Estate  parted 
fiseatfaiWy  becaoae  thereby  the  testator  conveys  out  of  himself  the  whole  with,  iMfor  a 
lepX  estate  which  must  of  necessity  be  held  to  revoke  a  previous  disposition   momeai,  and 
hf  wia  of  tbe  same  estate;  for,  as  Lord  Hardwicke  observes,  in  Sparrow  v.   same  use  taken 
BarieaetUf  **  the  estate  being  gone  by  the  conveyance,  tiie  wiU  has  lost  the   haek^  entire  re* 
mb^teX  of  its  opetation ;''  and  although  the  testator  may  receive  back  the    vocation  uf 
nmt  estate  in  exactly  the  same  plight  and  condition,  yet,  since  he  will  then  prior  witl  at 
be  seised  of  it  as  a  newly-acquired  purchase  feadmm  notam  nt  oattgaam,  his   law. 
prior  wiU  cannot  consequently  have  any  operation  on  it,  it  being  then  looked 
qiaa,  as  it  regards  the  devise,  In  the  same  licfat  as  any  other  after-purchased 
property.    On  these  principles,  therefore,  if  a  tenant  in  tail,  after  making 
m  wiH,  suflfer  a  recovery,  and  declare  the  uses  to  himself  in  fee,  with  an  , 

cxpvesB  deelaratiott,  that  he  means  it  to  operate  in  corroboration  of  his  wiU, 
yet  such  a  Uautation  of  the  ultimate  use  to  hhnself  in  fee,  wiU  operate  as  a 
Rvocation,  and  not  as  a  confirmation  of  the  will.  Dieter  v.  Dieter,  3  Lev. 
MS.  Marwood  v.  IWnsr,  SP*  Wms.  163.  So,  if  a  testator,  after  having 
aade  his  will,  levy  a  fine  to  soch  uses  as  he  shall  1^  deed  or  will  appoint, 
smI  dies  vrithoat  making  any  new  testamentary  disposition  of  the  estate,  the 
|ievise  made  prior  to  the  fine  wiU  thereby  be  revoked ;  per  Lord  Hardwicke, 
ia  farrow  v.  Hardeattkf  ubi  supra.  See  other  instances  of  this  mle,  Darlea 
t.  Darka,  3  Wils.  6.  1  RoU.  Abr.  615.  Bridges  v.  Chandos,  2  Ves.  4S0,  and 
SMoag  ttie  raodera  cases,  Parker  v.  Brtscoe,  8  J.  B.  Moore,  24. 

Thus  much  for  the  rale  at  law.  In  equifjr  a  similar  doctrine  prevails ;  for  Same  in  iqaity, 
OB  the  maxim  e^aitas  sefuitmr  k/fem,  and  for  the  sake  of  keeping  a  strict 
laiformity  between  the  rules  of  law- and  eqnity  regarding  real  property, 
(wUch  it  is  so  important  to  preserve,  WkUe  v.  Ewer^  2  Vent.  340.)  courts  of 
£i(aity  are  bound  to  follow,  and,  wherever  practicable,  to  adopt  the  antho* 
rities  of  the  common  law  courts  in  decisions  of  this  nature,  and  therefore 
as  by  the  rale  of  law  respecting  the  legal  estate,  if  that  interest  be  parted 
with  but  for  a  moment.  aithou|^  the  same  use  be  taken  back,  yet  the  prior 
devise  will  be  revoked;  so,  in  a  similar  cas^  as  it  regards  the  equitable 
interest,  if  the  whole  beneficial  ownership  be  divested  out  of  tbe  testator 
bat  lor  a  single  instant,  there  will  be  an  entire  revocation  of  the  devise  of 
tlie  equitable  ownership  also ;  for  there  is  not  any  reason  whjr  a  court  of 
Equity  should  proceed  on  a  different  rule  from  a  court  of  law,  in  determin* 
ing  tlie  same  case.  Lord  Lincoln's  case,  ubi  supra,  is  a  strong  authority  to 
wfauter  point.  In  that  ease,  Edward,  Earl  of  Lincoln,  mortgaged  the 
maaor  of  S.  by  a  conveyance  in  fee  to  one  Wynn,  whereby  the  estate  was 
esaveried  into  an  equitable  interest  in  Lord  Lincoln.  His  Lordship  after- 
wards made  his  win,  and  devised  his  estate,  subject  to  the  mortgage,  to 
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Mortgtige  to         Bat,  if  the  mor^ge  be  made  to  the  denseei  8ub»6quent  ta 
^1!^^^^^^      the  devise,  that  will  be  a  total  revocation,  the  two  interests  of 


certain  uses,  with  remainders  over.  Shortly  after  this,  the  Earl  took  a 
fancy  t6  one  Mrs.  CiAveft,  and,  having  some  notion  tliit  Ife  ihonid  marr^ 
her,  proceeded  to  make  a  marriage  settlement,  by  conveying  the  devised 

£  remises  by  lease  and  release,  to  certain  tnistees,  to  the  nse  of  himself  anil 
is  heirs,  till  the  marriage  should  take  effect,  then,  as  to  part  in  trust,  for 
his  intended  wife  in  lien  of  dower,  &c^.  with'  several  other  limitations  and 
remainders  over.  The  marriage  never  took  effect,  and  tlie  Earl  died  soon 
after  the  execution  of  the  settlement;  when  a  question  was  made  whether  the 
lease  and  release  of  the  equitable  ownership  did  not  operate  to  revoke  the 
prior  devise  of  the  same  interest ;  and  Lord  Soniers,  Lord  Keeper,  decided 
that  it  did,  for  that  such  a  lease  and  release  would  have  been  a  revocation  of 
a  devise  of  a  legal  estate,  and  equitable  estates  were  governed  by  the  same 
rules  as  legal  estates  were,  and  there  was  ne  fraud  or  circumvention,  nor 
other  equitable  circumstances  to  make  the  court  vary  from  that  rule  In  the 
present  instance.  The  will  was  in  disinherison  of  the  heir,  who  is  always 
favoured  in  all  courts ;.  and  as  to  the  cases  pot,  where  mor^ages  had  been 
held  to  be  no  revocations  in  equity  ;  the  reason  of  that  was,  because  mmi* 
gage*  were  not  conaidered  as  eonveyancea  t^  ihe  estate,  but  emly  charges  apoM 
.ti.  This  being  the  Lord  Keeper's  opmion,  the  plaintiff's  bill  was  dismissed, 
.  and  the  co-heirs  were  decreed  to  have  the  redemption  of  the  mortgage. 

5*1  case  of  It  being  then  k  rule,  that  a  conveyance  in  fee,  either  by  lease  and  release, 

*"^^<^»  AK  fine,  or  recovery,  wilt  operate  as  an  entire  revocation  of  a  precedhig  devise,- 
excepiioH,  be*  .  as  well  in  courts  of  equity  as  in  courts  of  common  law,  it  next  becomes  in- 
ewse  a  chattel;   cumbent  to  enquire  how  a  mortgage  ui  fee,  executed  by  either  of  those 

species  of  assurance,  vrill  amount  to  a .  revocation  in  equity  pro  tea/o  only ; 
when,  if  the  proviso  had  been  omitted,  it  would  have  deaiiy  operated  as 
an  entire  abrogation  of  the  devise  P  This  apparent  inconsistency  is  recon- 
cileable  on  the  consideration  that  a  mortgage  in  fee,  in  the  view  of  a  court 
of  Equity,  is  looked  upon  as  a  chattel  interest,  descending  to  the  executor, 
for  whom  the  heir  is  merely  a  trustee,  supporting  no  dower,  and  having  no 
one  property  of  a  real  estate ;  the  single  object  of  the  transaction,  in  its 
driguial  construction,  being  to  create  a  security  for  money,  and  that  only, 
for  the  mortcagdr  retains  the  whole' equitable  fee-simple.  Raddle  r.  ffsr-' 
rmgtouy  12  Yes.  354k    A  court  of  Equity,  therefore,  regards  the  property 
as  only  charged  by  tnc  roortgaffe,  and  in  no  vray  poased,  modifUd,  dttoredy  sf 
affected ;  the  mortgagee,  after  foreclosure,  acquiring  a  new  estate  (see  postea, 
338).    Hence  it  follows,  that  the  equitable  estate  will  remain  in  the  testator 
unaffected,  except  to  the  extent  of  the  incumbrance ;  and  the  devise  will  be 
unrevoked ;  fqr  the  subject-matter  on  which  it  vras  intended  to  operate,  wiI^ 
trnJess  nses  he-     not  have  licen,  by  the  mortgage,  drawn  out  of  the  devisor.    If,  however, 
«oad  mortgage    uses,  bevood  the  mere  purpose  of  the  mortgage,  be  declared,  the  estate 
be  declared.        must  undergo  an  alteration  thereby,  and  the  devise  will  consequently  be  re-i 
.  Toked.    If,  therefore,,  a  tenant  in    tail,  in  making  a  mortgage,  suffers  « 
recovery,  and  declares  the  use  in  the  first  place  for  securing  and  corrobo- 
rating ttie  mortgage,  and  then  to  other  uses,  with  the  ulterior  use  to  himself 
in  fee,  the  estate  will  be  altered,  and  the  will  clearly  revoked ;  for  the  mode 
of  affecting  the  intention"  bemg  by  recovery,  with  double  voucher,  which. 
In  equity  as  well  as  at  law,  proceeds  on  a  previous  conveyance  of  the  whole 
estate  from  the  owner  to  the  tenant  to  the  precipe,  to  be  recovered  out  of 
him  by  the  demandant,  or  if  the  whole  estate  be  not  conveyed  to  the  tenant 
to  the  precipe,  but  only  an  estate  of  freehold  (which  will  be  sufilcient  to 
support  the  recovery),  the  judgment  of  the  court  will  vest  the  whole  estate  in 
the  demandant,  from  whom-  a  new  estate  is  taken.    This,  therefore,  will 
be  a  revocation ;  and  that,  although  the  recovery  be  not  in  fact  proceeded  ui 
further  than  the  conveyance  to  the  tenant  to  the  precipe,  if  tibat  cooTeyance 
be  of  the  whole  estate.    But  if  no  use  be  dedared  beyond  the  purpose  of 
the  mortgage,  (and  which  it  is  not  necessary  to  declare,  since  in  equity  the 
estate  is  considered  as  not  passing  out  of  the  mortgagor,  17  Ves.  153.)  no 
repeal  of  the  devise  will  ensue.    This  observation,  however,  is  not  ap- 
plicable to  the  case  of  a  tenant  in  tail,'  who  makes  his  will,  and  then  mort- 
gages his  estate  by  fine  or  recovery,  because  in  every  such  case  there  will  (if 
the  mortgagee  has  an  effectual  security)  be  another  object  fo  effect,  besidea 
the  mere  purpose  of  the  mortgage,  namely,  the  docking  the  entail,  or  the 


CONSIDERED   IN    EQUITY.  lid 

aibort^gee.and  a  devisee  beine  inconsistent  with  each  otheK 
As  where  one  seised  in  fee  of  the  lands  in  question  (A)|  and 

(A)  Horkness  ▼.  BayUy^  Pre.  Cluu  514,  et  iride  Coke  ¥.  BuUock^  Cro.  Jac. 
49.    [8  Vin.  Abr.  156.— £d.] 
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Inrring  the  remainders,  (o  effectnate  which  we  have  seen  the  whole  estate 

Dfist  be  divested  ont  of  the  tenant  in  tail.    As  a  corollary,  therefore,  it    Tenitni  in  tait 

niay  be  said  that  a  mortgage  by  a  tenant  in  tail  will,  in  all  cases,  operate  as    can  never  mort' 

ao  entire  revocation  of  a  previous  disposition  of  the  estate  %  will.    In    gage  wkhmU 

ordinary  cases  if  a  tenant  in  fee  simple  make  his  will,  and  then  by  a  con-   revoking  unlL 

^reyance  in  fee  executes  a  mortgage,  with  a  proviso  to  be  void  on  non-payment 

of  the  mortgage  money,  such  a  transaction  will  not  of  itself  be  a  revocation 

of  hi5  will,  except  to  tlie  Extent  of  the  charse.    And  if,  in  pursuance  of  a 

provbo  for  re-conveyahce,  on  payment  of  the  money,  the  mortgagee  were 

td  re-convey  the  estate  to  the  niortgagor,  after  the  condition  brolcen,  yet  it 

ibonid  seem  that  this  would  not  be  any  revocation  of  the  devise  in  equity, 

imt  onljr  a  re* vestment  of  the  empty  legaly  estate  in  the  mortgagor,  who 

woald  not  thereby  acquire  any  new  equitable  title.    And  this  supposition  is 

confinned  by  the  decision  in  Hamiood  v.  Ogtander,  where  it  was  held  that  a 

drrise  was  not  revoked  in  equity  by  a  convevance  in  fee  for  payment  of 

dfebts  (which  was  a  ^uasi  mortgage)  thotigh  auer  the  debts  were  paid,  the 

deriiof  took  a  re-convevance  to  him  and  his  heirs.  Et  vide  2  Yes.  Sc  B'.  585. 

As  to  the  ftas^s;*  Lord  HardtVicke  6bserved,  in  Sparroto  v.  Htnrdcastky  nbi    kv>^*w^||# 
sapra :— To  efiectuate  a  devise,  the  general  principles  are,  that  at  the  time   nrtiSptoi  •on''* 
of  making  it,  the  testator  most  have  a  disposing  capacity  of  nlind,  and  an   ^f!^^ 
estate  in  the  premises  which  he  takes  upon  him  to  dispose  of,  and  that  "^ 
e^fat^  nhsl  remain  in  him  in  the  same  condition  till  his  death,  for  any  alter. 
vtioD,  an^  new  modelling  6f  the  estate  after  the  will,  will  be  a  revocation  of 
it,  unless  in  certain  cases  presently  noticed.    Such  are  the  general  principles, 
aM  the  cases  supporting  them  are  strong.    If  a  man  makes  a  win,  and  after 
executes  a  feotimeot  to  his  own  use,  it  is  &  Revocation  of  tlie  will,  notwith- 
stioding  it  is  in  point  of  law  th^  old  use  descendible  ex  parte  patema  or 
Mtffnia,  as  before.    So  whferc,  after  making  a  will,  the  testator  executes 
my  legal  conveyance,  it  li  ti  revocation,  because  the  estate  isgone^  and  the  will 
has  iMtthe  snl^ect  of  its  operation.    Thus  far  have  the  cases  |one,  and  the 
ptiaciples  established  by  them  have  been  relied  on  here  Tthat  is,  in  equity),' 
and  are  universally  allowed  to  be  law,  without  referring  to  tbe  particular  cases, 
V  they  stand  in  the  books.    The  principal  ground  on  which  the  case  in  ques- 
tion is  pnt  is,  that  the  grant  beins  only  intended  for  a  particular  purpose, 
and  tnit  purpose  being  answered,  the  estate  is  not  altered  thereby,  bnt 
Kmahis  as  before;   and  this  is   compared  to  a  mortgage.    A  mortgager 
l9t  yeafs  ^it  is  said)  is  at  law  only  a  revocation  pro  tan/o,  and  in  equity  a 
Mortgage  in  fee  is  the  same,  as  being  an  act  intended  for  a  particular  purpose, 
and  any  other  act  intended  for  a  particular  purpose,  mnst  (it  is  contended) 
be  considered  in  the  same  light.    Mortgages,  it  li  true^  have  been  det^r. 
>n1o«id  to  be  only  revocations  pro  tanto,  and  these  determinations  have  beeni 
r^tly  decided ;  for  they  are  cas^  of  Securities  for  money.    The  reasons 
why  mortgages  ar^  taken  ont  of  the  general  rule,  is,  that  they  do  not  depend 
•a  the  general  ground^  insisted  on  at  the  bar^  of  being  conveyances  for  particular 
pnrposeSy  but  on  the  fooi  of  being  tecurities  onZy.    Whether  the  mortgage  be 
for  years,  or  in  fee,  is  all  one  in  equity,  they  are  alike  considered  as  chattel 
interests.    A  mortgage  in  fee  goes  to  the  executors,  (for  whom  the  heir  ii 
only  a  trustee)  s^ports  no  dower,  and  has  no  one  property  of  a  real  estate. 
Intt  being  so,  it  is  not  at  all  inconsutent  to  say,  that  such  an  instrument  is 
no  revocation,  for  the  case  there  is  no  more  than  this,  the  testator,  seised  of 
a  real  estate,  devises  that  real  estate,  and  afterwards  parts  with  nothjtng  but 
«A«f  is  personal. 

The  case  of  Harmood  v.  Ogkmder,  etiam  nbi  supra,  turned  on  a  conveyance 
forpaymeat  of  -debts,  and  a  recovery  was  suffered,  or  intended  to  have  beeri 
iallered,  al^onxfa  It  appears  under  a  mistake.  Lord  Eldon  remarked,  that  tjtfrd  JEtdmCs 
the  principles  dedncible  from  a  series  of  determinations  were,  first,  that  ti^  rukSm 
eqoity  will  never  contronl  the  law,  except  where  the  testator  has,  at  the 
date  of  the  will,  a  different  mterest  in  eqnity  from  that  which  he  has  at  law, 
and  devises  that  beneficial  interest,  and  then  onlv  takes  the  legal  estate  with- 
oat  any  new  modification  or  alteration.    Secondly,  Where  he  has  the  com- 
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CAP.  VU 


SOW  A   MORTGAGE   IS 


hftTing  ooe  sou  and  one  daughter,  made  her  will,  and  thereby 
devised  them  to  her  daughter  and  her  heirs,  and  after^-ards,  for 


Coiweffanei  for 
payment  (if 
debii,  like 
martgoge,  re» 
foociUian  pro 
tiiDto  only. 


Huli  diiopprov' 
ed,    Btmk' 
tupiey  rerooh 
tion  pro  tanto 


U»e  beyond 
tnmigoge  an^ 
nutted  if  con' 
irmrytoappOf* 
rent  intention. 


JUde  no  Uniger 
•pen  to  eon-- 
trooeroy^ 


TetioJtor  equit' 
Me  owner  qfter 
mortgnge. 


Old  and  other 
o^ses  rrferred 
io. 


plefe  legal  and  beneficial  estate  at  the  date  of  the  will,  and  afterwards 
divests  himself  of  the  leeal  estate,  bat  stiU  remains  owner  of  the  eqnitable 
interest,  as  in  case  of  a  mortgage,  or  a  conveyance  for  payment  of 
debts,  if  he  dies  without  taking  a  conveyance  of  the  legal  estate,  his  equit- 
able interest  still  continues ;  and  if  lie  lias  taken  back  the  le^l  estate,  that 
alone  will  not  revoke  the  devise  of  the  equitable  interest.  ^  To  apply  these 
principles  (his  Lordship  continued)  to  the  case  before  the  court,  it  oas  been 
contended,  that  this  deed  was  for  a  partial  purpose,  and  no  revocation }  but 
I  am  of  opinion  the  mode  taken  to  effectuate  the  intention  was  cldirly  a  re- 
vocation at  law,  provided  any  estate  passed,  and  there  was  no  republication. 
If  the  devisor  conveys  for  the  purpose  of  suffering  a  recovery,  and  thereby 
taking  back  to  himself  a  new  estate,  it  is  clearlv  a  revocation  at  law  as  weU 
as  in  equity.  It  is  said,  and  I  think  it  probable,  that  the  only  object  of 
the  intended  recovery  was  to  give  effect  to  the  mprtgage.  That  circumstance 
alone  will  not  do,  if  he  does  it  by  way  of  recovery,  and  taking  back  a  new 
estate.  The  consequence  is,  unless  there  was  a  republication,  the  wiU  is 
revoked.**  And  such  was  the  determination  of  the  court,  which  was  li- 
terwards  affirmed  in  parliament,  as  befiire  noticed. 

In  Carman  v,  Charmany  14'Ves.  580,  it  was  held,  that  a  devise  of  real 
estate  would  not  be  revoked  by  the  bankruptcy  of  the  devisor,  tiiat  is,  for  so 
much  of  the  real  estate  as  remains  unappropriated  to  the  purposes  of  the 
bankruptcy.  The  Master  of  the  Rolls  said,  he  should  be  very  unwilling  to 
hold  any  act  to  be  a  revocation  that  was  not  done  for  the  purpose  of  revoking 
the  will.  In  certain  cases,  however,  the  court  was  obUged  1^  authority  to 
consider  an  act  to  be  a  revocation,  not  only  without  an  intention  to  revoke, 
but  even  against  an  express  purpose  to  confirm  the  will ;  but  in  the  absence 
of  authority,  he  should  very  reluctantly  consider  the  bankruptcy  as  having 
an  operation  beyond  the  purpose  intended  by  it. 

The  case  of  innes  v,  Jackton^  16  Vcs.  356>  which  we  shall  liave  occasion 
to  consider  more  at  large  in  a  subsequent  note,  (Ch.  xvi.  drciter,  707, 
postea)  is  a  strong  case,  and  shews  that  the  operation  of  a  fine  or  recoTery 
levied  or  suffered  for  the  security  of  a  mortgagee  would  be  confined  to  the 
confirmation  of  the  mortgage  only,  in  the  absence  of  an  express  or  implied 
intention  to  carry  it  further ;  and  although  the  uses  after  the  mortgage  may 
be  limited  differently  from  what  they  originally  stood,  yet  the  court  will 
take  the  intention  of  the  instrument  for  its  only  guide,  and  annul  alt  tint 
appears  not  to  have  been  contemplated  or  intended  by  Uie  parties.  Hence, 
therefore,  the  general  principle  is,  that  the  devise  shall  not  be  revoked  with- 
out a  recital,  or  some  other  declaration  of  an  intention  to  vary  the  use  or 
ownership  of  the  equity  of  redemption* 

As  to  Vawser  v.  J^jfry*  16  Ves.  619,  that  vras  tlie  case  of  a  jointure  se- 
cured by  a  term  created  after  the  devise,  but  the  use  beyond  the  term  was 
limited  to  tlie  testator  in  fee.  The  Master  of  tlie  Rolls  said,  he  was  at  a  lost 
to  find  a  distinction  between  this  case  and  that  of  Care  v.  Ho{ford,  (3  Ves. 
654)  except  in  circumstances  unfavourable  to  the  devisees.  In  that  case 
Lord  Chief  Justice  Eyre's  argument  was  very  able  and  ingenious,  upon  the 
ground  that  there  was  only  a  particular  and  partial  purpose,  and  the  con- 
veyance was  to  operate  only  pro  tanto  to  the  extent  of  the  limited  purpose ;  but 
the  opinion  of  the  court  of  Common  Pleas  was  for  a  revocation  of  the  v^U, 
and  the  court  of  King's  Bench  was  unanimous  in  affirming  that  jndgment ; 
afterwards  the  cause  coming  on  for  further  directions,  it  was  contended,  that 
though  not  at  law,  in  equity  at  least,  there  was  not  any  revocation,  yet  it 
was  held  as  niuch  a  revocation  in  equity  as  at  law,  and  that  decree  waa 
affirmed  on  appeal  (4  Ves.  860).  Hence,  therefore,  (said  his  Honour)  tlie 
question  is  no  longer  open  to  controversy. 

In  Tucker  v.  Thuretan,  17  Ves.  133,  the  doctrine  under  consideration  waa 
again  alluded  to.  The  Chancellor,  m  observing  that  when  courts  of  law 
take  notice  of  equitable  interests,  the  equitable  interests  ought  to  be  such  aa  a 
court  of  equity  regards  as  substantially  equal  to  the  ownership  in  fee  or 
in  tail,  remarked,  that  in  the  case  of  a  mortgage  io  fee,  after  a  devise,  the 
devisor  still  continued  the  equitable  owner,  and  the  devise  was  revoked  jsmo 
tanto  only. 

These  are  the  whole  of  the  modem  cases  on  this  subject.  It  may,  how- 
ever, be  proper  in  the  conclusion  of  this  note  to  advert  to  |he  earlier  decU 
sions,  in  order  to  bring  all  the  authorities  on  the  point  in  discussion  nnder'the 
eye  of  the  learned  reader  at  ooe  view.   The  most  conspicuous,  besides  those 
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securing  4000/.  which  she  was  indebted  to  her  daughter^  she  [  146  ] 
and  her  son  joined  in  a  mortgage  of  them  to  hef  for  500 
jears,  to  be  void  on  payment  of  lOOZ.  per  annum  to  the 
daughter  during  her  mother^s  life,  and  the  4000/.  with  interest, 
within  three  months  after  her  mother's  death.  The  question 
was,  whether  this  mortgage  to  the  daughter,  being  made  sub- 
sequent to  the  devise,  were  a  revocation  of  the  devise  in  fee  to 
her  by  the  mother's  will,  or  only  pro  tanto  f  And  it  was  urged^ 
that  the  mother's  intention,  in  making  this  ^mortgage,  was  only 
with  a  design  to  secure  the  4000/.  she  stood  indebted  to  her> 
not  to  revoke  the  devise  in  fee :  but  it  was  decreed  to  be  a  re* 
▼ocation  in  toto,  for  it  was  made  to  the  same  person  as  was 
devisee,  and  therefore  inconsistent  with  the  devise  (&)• 

ilfcftdy  noticed,  are  Rider  ▼.  Wtigir,  3  P.  Wma.  334.    Panons  v.  Freenumf 
Amb.  116.   S.C.   iWils.  308.   S.  C.    3Atk.741,   citing  1  Roll's  Abr.  616. 
(Aoogh  no  point  of  rcTocation  appears  there).  Lamb  v.  Parker ^  9  Ycrn.  495. 
Fiffers  v.  VUkrs,  3  Atk.  7f .    Stvne  v.  JEvom,  lb.  87.     York  ▼.  Stone^  1  Salk. 
158.    Perkins  v.  tVclker,  1  Vera.  97.    HaU  ▼.  Dwuh^Jb.  329.  342.     CaS" 
ioinif  ▼.  Scarfey  1  Atk.  606.    Carte  v.  Carte^  3  lb.  179.    Jackson  v.  Parker, 
Amb.  687.  contra.  Thomas  v.  North,  1  Ch.  Rep.  153.  Vertum  r.  James^  %  Vern« 
241.  &C.  Pr.Ch.  32.  S.  C.  2Freem.l7.   Hicks  y,  Morse,  Amb.  215.   Hat'^ 
i9f  y.Wmmore,  1  P.  Wms.  681.   Bamarduton  ▼.  Carter,  8  Vin.  Abr«  147  (b). 
pi.  25.    Saunders  v.  Havokins,  lb.  1S6}  pi.  2.     WilHams  v.  Owen,  2  Ves.  jnn. 
595.    Cave  v.  HeUfard,  3  lb.  654.    4  lb.  850.     GoodtitU  ▼.  Ottoay,  1  Bos.  & 
PaL  576.     Baxter  v.  Dyer,  5  Ves.  656*     Carrington  v.  Pyne,  5  Ves.  404. 
fharttoat  ▼.  Cunningham,  2  W.  Black.  1046.    Cotter  v.  Layer,  2  P.  Wms.  6f9, 
K^ottys  y.Akock,  5  Ves.  648.    Anon.  6  Ann.  8  Vin.  Abr.  tit  Devise  (P)    Mortgage  by 
pi.  10,  p.  136,  where  it  was  held,  by  Lord  Chancellor  Cowper,  tliat  if  a  JEm  come  ceo 
auni  de?ise  lands,  and  afterwards  mortf^ge  the  same  for  years,  and  then  levy   and  tor  con- 
a  fine  siir  cotaiiance  de  droit  come  ceo,  and  not  a  fine  stir  concessit,  this  will   cessit  distin* 
operate  as  a  total  revocation,  but  that  if  a  fine  sitr  concessit  had  been  levied,   gmdad* 
it  would  have  been  a  revocation  pro  tanto  only.    On  this,  it  is  observable, 
tbat  the  principles  alluded  to  in  the  preceding  part  of  tliis  note,  as  the  pre* 
seat  received  aoctrine  of  the  conrt,  seem  to  reject  such  a  distinction* 

Lutly.  it  is  merely  necessary  to  notice,  that  a  conditional  surrender  of  CopyhioldM4  i 
eopyholds,  for  tiie  ))nrpose  of  secoring  tlie  repayment  of  money  to  a  mortgagee, 
will  not,  as  it  sbonld  seem,  operate  as  a  revocation  of  a  previous  will,  unless 
there  be  some  object  intended  beyond  the  mortgage ;  and  then  even  a  cove- 
ittnt  to  sorrender  the  copyholds  to  the  intended  uses  vrill  be  a  revocation,  for 
the  court  would  direct  a  specific  performance  of  the  covenant,  tiz,  a  sur- 
reoder  to  the  use  of  the  mortgagee,  and  then  to  the  uses  of  the  settlement, 
which  would  effectually  revoke  the  devise ;  consequently  a  will  may  be  re* 
Yoked  by  a  covenant  to  surrender,  as  well  as  by  an  actual  surrender.  Per 
Master  of  the  Rolls,  in  Vatvser  v.  Jeffry,  ubi  supra* 

Whether  a  disseisin  would  be  a  revocation,  see  Chamum  y.  CAanmni,    j)is$eiHau 
14  Ves.  580. 

(G)  This  case  is  entirely  mis-reported,  and  every  principle  is  agamst  it.    Harkness  9» 
It  appears  by  the  decree,  that  after  the  oate  of  the  will  the  mother  and  son   Bayley  oMr« 
conveyed  the  estate  for  a  term  of  five  hundred  years  to  the  daughter,  with   ruled* 
n  proviao,  that  if  the  rootlier  or  son  should  pay  during  the  life  of  the  mother 
lOOL  a  vear  to  the  daughter,  and  the  son,  after  the  mother's  death,  should 
pay  to  bis  sister  4000^  tlien  the  term  should  cease ;  and  the  decree  further 
stated,  that  this  conveyance  was  clearly  inconsistent  with  the  devise,  and 
that  the  mother  intended  tiie  estate  to  descend  to  the  son,  and  the  will  to 
be  revoked.    It  is  also  more  than  probable  from  the  answers  of  three  of  the  « 

defendants,  that  the  estate  was  really  the  estate  of  the  son,  and  not  the 

estate  of  the  mother ;  for  the  mother  appears  to  have  purchased  the  estate  ^  j 

and  to  ha\e  taken  the  conveyance  in  the  name  of  her  son.    The  fee  being  J 

then  io  lUe  son,  they  joined  as  owners  of  the  estate  in  making  the  security 
to  the  daoghter.    Bat  however  this  might  have  been,  the  principle  deduced 
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Whaitpecincf 
€mdraet  u  c^- 
Hdered  a  mort' 


[147] 


To  €9tfy  n0rt* 
gng€  it  tHMepa- 
ratlfineideni 
tm  equity  of 
mIciiipfiMi. 


Motigagi  to 
diviteg  wy  rev^ 
cation. 


Once  a  mort' 
gagt  and  «/• 


Eveiy  contract  for  the  securiftg  of  money,  by  the  convey^*' 
ante  of  a  real  estate  to  the  lender,  not  made  in  contemplation 
of  an  eventual  arrangement  of  property,  is,  in  equity,  deemed 
a  mortgage  (t);  and  all  provisoes  and  stipulations  between  the 
parties,  tending  to  alter,  in  any  subsequent  event,  the  original 
nature  of  the  mortgaged  interest,  or  prevent  the  redemption 
of  the  estate  pledged  upon  payment  of  the  money  borrowed, 
with  interest,  are  void.  For  were  any  »uch  agreements  suf- 
fered to  prevail,  they  would  put  it  in  the  power  of  every  mort- 
gagee to  take  advantage  of  the  necessities  of  the  mortgagor, 
by  inserting  restrictive  clauses  to  prevent  a  redemption  of  the 
estate  pledged,  unless  upon  terms  injurious  to  the  latter.  In 
equity,  therefore,  the  right  of  redemption  is  considered  as  in- 
separably incident  to  every  contract  founded  on  a  mortgage, 
and  can  no  more  be  restrained,  than  the  power  of  tenant  in  fee- 
simple,  to  alien  generally,  or  of  tenant  in  tail  to  suffer  a  reco-: 
very ;  it  being  a  maxim  in  equity,  that  the  same  estate  or  in- 
terest cannot  be  a  mortgage  at  one  time,  and  at  another  time 
cease  to  beso(H). 

(t)  MettorV.  Lees,  2  Atk.  495,  infra,      ditor,  1  Ball  Sc  B.  1D9,  postea,  418: 
162. 169.  Finch,  226.— £d.] 

(n)  [^ease  from  debtor   to  ere- 

from  it  by  the  leamad  author,  has  been  expressly  over-nded  by  the  present 
Lord  Chancellor  in  the  case  of  Baxter  ▼.  Dy«r,  5  Ves.  661.  where  it  was 
held,  that  a  devise  wilt  not  be  revoked  by  a  mortgage  in  fee  to  the  decieee.  His 
Lordship  referred  to  a  case  of  Peach  v.  PhiUipe^  I3th  Dec.  1777,  of  which 
he  said  he  could  find  no  trace,  nor  any  printed  report ;  bnt  be  took  it  for 

f ranted  that  it  was  a  case  before   Lord  Bathurst,  in  which  floribuas  r. 
iayley  was  cited. 

Since  Lord  Eldon's  decision  in  5  Ves.  661.  the  reports  of  Mr.  Dickens 
have  been  published,  and  the  aboire  mentioned  case  of  Peach  v^PkilUpe  is 
therein  noticed*  2  Dick.  538.  It  fally  supports  the  decision  of  his  Lord* 
ship.  It  was  to  the  following  effect :— K.  C.  made  his  will,  and  after  order- 
ing his  debts  to  be  paid  by  his  executor,  devised  all  his  houses,  messuages, 
lands,  tenements,  and  hereditaments  to  one  Phillips  (the  defendant),  and 
appointed  him  execntor.  After  the  will  the  testator  mortgaeed  his  real 
estate  to  the  said  Phillips,  to  secure  tlie  re-payment  of  a  sum  of  15001.  and 
died.  Two  questions  arose,  first,  whether  Phillips  took  an  estate  in  fee  or 
for  life  under  the  will;  and,  second,  whether  the  mortgage  after  the  will 
was  not  a  revocation  of  the  devise  in  toto*  The  cases  CmHe  v.  Bullock^  Cro. 
Jac.  49.  Perkins  v.  H'mlker,  1  Vern.  97.  and  Uarknets  v.  Bayley^  ubi  supra, 
were  cited;  and  the  Lord  Chancellor  (Bathurst),  in  delivering  ms  judgment, 
remarked,— The  intention  of  the  testator  is  evident  to  have  his  debts  paid  by 
his  execntor.  To  pay  them  he  roust  be  famished  with  the  means ;  he  gives 
him  all  his  estates,  and  after  payment  makes  him  the  residuary  devisee  and 
legatee.  A  f  ter  making  this  will,  he  mort  gages  part  of  the  estate .  To  whom  ? 
To  the  defendant,  the  executor,  by  whom  he  had  directed  his  debts  to  be 
paid  ;  but  this  mortgage  is  said  to  be  a  revocation  of  the  will.  It  may  be 
quoad  the  mortgage.  But  in  whom  is  the  estate  ?  The  legal  estate  is  in  the 
defendant,  the  mortgagee,  under  his  mortgage— the  equity  of  redemptioo 
is  in  him  by  the  will.  It  cannot  be  said  the  eouity  of  redemption  did  not 
pass  by  the  will— the  will  has  not  been  disputea — the  equity  of  redemption 
did  not  pass  to  the  heir — therefore  dismiss  the  bill ;  which  was  broQght  by 
the  lieir  to  have  the  mortgage  discharged  out  of  the  personal  estate  of  the 
testator. 

(H)  Postea,  162.    The  maxim  is  once  a  nwrtgage  and  ailwaye  a  mortgage* 
ffeureonib  v.  BonhMn,  1  Vern.  8.    In  that  case  the  mortgage  was  made  ra* 
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Thus,  where  Sir  Robert  Jason,  father  of  the  defendant,  be-  Proviso  to  r«- 

ing  seised  of  an  estate  chargeable  with  a  mortgage  for  4500/.  i^f  ^^f. 

and  iaterest,  to  one  Fisher,  entered  into  a  treaty  of  marriage  gagormHy^wnd^ 

with  the  plaintiff",  and,  by  articles,  it  was  agreed,  that  2100/.  pemiHed  to  r«. 

ihould  be  paid  towards  that  debt,  with  i500/.  the  portion  of  ^^^'  ^^^ 
the  plaintiff,  and  600/.  advanced  by  Sir  Robert,  which  reduced 
it  to  1900/.  for  securing  payment  whereof,  by  instalments  at 
certain  times,  a  lease  of  the  premises  for  five  hundred  years 

was  made  to  Travers  and  Finch  (X:),  defendants,  with  a  pro;-  [  148  ] 

Qc)  Jason  v.  Eyru^  St  Ch.  Ca.  S3.    Trio.  52  Car.  S. 


deenuible  during  the  life  of  the  mortgagor  only,  but  in  regard  that  the  estate   ways  ^  morU 
w  ejq^rfuniy  redeemable  in  the  mortgagor's  life-time,  it  was  held,  that  it  gv  ' 

laost  continue  so  afterwards,  and  per  L«rd  Chancellor,  the  deeds  of  lease 
and  release  being  But  a  security,  the  same  cannot  be  extinguished  by  any 
^i;en^  or  agreement  at  the  time  of  making  the  mortgage.    Keg.  lib.  1680. 

B.  5se. 

The  consideration  which  induced  courts  of  equity  to  adopt  this  maxim    Reasons  for  this 
and  to  reject  provisoes  and  agreements,  converting  that  into  a  sale  which  was   axiom. 
originally  a  mortgage  on  a  given  event,  or  on  payment  of  a  fnrther  sum, 
was,  that  if  such  provisoes  and  agreements  were  allowed,  there  would  have 
been  a  door  open  for  the  imposition  of  every  kind  of  restraint  on  the  equity 
of  redemption,  and  thereby  the  borrower,  through  necessity,  would  nave 
been  driven  to  embrace  any  terqns  however  unequal  or  cruel,  which  would 
have  tended  gteatly  to  the  furtherance  of  usury,,  and  the  conversion  of  the 
equitable  jurisdiction  of  the  court  Into  an  engine  of  fraud  and  oppression. 
See  Jennings  w,  Wari^  t  Vern.  5S0^    So,  in  Spurgeon  v.  CoUier,  1  Eden  Rep. 
59,  Lord  Chancellor  Northington  remarks-^The  policy  of  this  court  is  not 
amre  complete  io  any  part  of  it  than  in  its  protection  of  mortgages,  and  as 
a  general  rule  for  that  purpose,  a  mortgage  once  redeemable  continues  so 
till  some  act  is  done  afresh  by  the  mortgagor  to  extinenish  the  redemption, 
and  a  man  will  not  be  suffered  in  cosscieuce  to  fetter  himself  with  a  limita- 
tioo  or  restriction  of  his  time  of  redemption.    It  would  ruin  the  distressed 
and  unwary,  and  give  unconscionable  advantage  to  ^eedy  ancl  designing 
persons ;  and,  again  in  Femon  v.  Bt^heU^  t  Eden,  113.  hia  Lordship  observes, 
this  court,  as  a  court  of  conscience,  is  very  jealous  of  persons  taking  secu- 
rities for  a  loan,  and  converting  such  securitieis  into  purchases ;  and  there- 
fore it  is  an  established  rule  that  a  mortgagee  pan  never  provide,  at  the  time 
of  making  the  loan,  for  any  event  or  condition  on  which  the  equity  of  re- 
demption shall  be  discharffed  and  the  conveyance  become  absolute.    And 
there  is  great  reason  and  justice  in  this  rule ;  for  necessitous  men  are  not, 
traly  spiking,  free  men,  but,  to  answer  a  present  exigency,  will  submit  to 
aiiy  terms  that  tlie  crafty  may  impose  upon  them. 

At  law  tlie  axiom  once  a  mortgage  and  always  a  mortgage  is  not  Received.    JUdempium 
Bat  in  ef|[uity  it  stands  on  high  ground ;  for  if  the  transaction,  in  its  spirit   ecamot  be  pre- 
and  meanmg,  can  be  proved  to  have  been  priginally  intended  as  a  mere  loan   venied  hy  spc- 
for  money  secured  by  a  pledge  of  the  estate  (to  demonstrate  which  the  court,    eiod  agreement. 
as  we  shall  hereafter  see,  will  give  every  facility,  pdstca,  157^  in  fioHs), 
equity  will  rightly  consider  it  a  mortgagj^,  and  decree  a  redemption  In  the 
mce  ef  an  express  agreement  of  the  parties,  that  the  estatci  shall  not  be 
redeemable.    Gregsonv.  RiddeU,  12th  June,  1784,  MSS.  cited  7Ve8.  973. 
4  Vcs.  350.  Sug.  V.  6c  P.  344,  5th  edit.    Seton  v.  ^ade^  7  Ves.  273.    Butl. 
Co.  Litt.  205  a.  n.  1.  s.  S.  This  principle  of  the  court  is  admirably  well  stated 
by  the  learned  author  of  the  ^  Treatise  of  Equity,"  lib.  iii.  c.  1 .  s.  4.    Equity, 
he  observes,  is  part  of  the  law  of  England,  and  therefore  it  cannot  in  any 
nanoer  of  way  be  provided  by  agreement,  in  case  of  a  mortgage,  that  the 
Court  of  Chancery  should  not  give  relief.    For  such  an  agreement  would  be 
contrary  to  natural  justice  in  the  creation  of  it,  aiid  prove  a  f;eneral  mis- 
chief, because  every  lender  would  by  this  method  make  himself  chancellor 
in  his  own  <^e>  and  prevent  the  judgment  of  the  court*    £t  vide  1  Ch.  f^ju 
141.     S  Ves«  jau.  129. 
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jtMtraintomrf  viso,  that  afterwards  tbey  skould  join  with  Sir  Robert  to  con- 
imption  vM.    ^^^  ^^  premises  to  trustees  and  their  heirs,  to  the  use  of  Sir 

Robert  for  life,  remainder  to  the  plamtiff  for  her  jointure  and 
in  full  of  dower,  remainder  to  the  trustees  and  their  heirs  in 
trust,  that  if  Sir  Robert  should  pay  the  1900/.  with  interest, 
amounting  to  2700/.  within  the  said  time,  i£  he  should  so  long 
live,  or  otherwise  within  three  years  after  the  date  of  the  last* 
mentioned  conveyance,  and  procure  the  lease  to  be  surrendered, 
to  the  intent  that  if  the  defendant.  Dame  Anne,  survived  him, 
she,  so  long  as  she  lived,  might  hold  the  premises  discharged 
of  the  same,  then  the  said  trustees  should  be  seised  of  tlie 
premises  to  the  use  of  Sir  Robert  and  his  heirs ;  but  in  case 
either  of  failure  of  payment,  or  Sir  Robert's  deatli  before  pay- 
ment and  surrender  of  the  lease,  then  that  the  trustees,  aiid 
the  heirs  of  the  survivor  of  them,  should  stand  seised  of 
the  reversion,  to  them  limited,  in  trust  for  the  plainuff  and  heif 
heirs,  not  only  to  enable  her  to  pay  the  debt,  and  free  her 
-  Jointure  thereof,  but  to  the  end  she  might  enjoy  the  inherit^ 
ance  for  increase  of  her  fortune,  according  to  an  agreement 
[  149  ]  between  her  and  Sir  Robert;  and  should  convey  the  same 
as  she,  during  coverture,  or  sole,  or  her  heirs,  should  dt* 
rect.  Sir  Robert  Jason  died,  leaving  the  defendant  his  heir. 
Dame  Anne  married  Eyres,  one  of  the  plaintiffs,  who^  there 
being  a  former  incumbrance  not  taken  notice  of,  paid  it  with 
damages. 

On  this  case,  cross  bills  were  filed  by  Eyres  and  his  wife 
to  have  the  inheritance,  and  by  the  heir  of  Sir  Robert  to  have 
the  inheritance  on  paying  the  debt. 

On  the  hearing  it  was  argued  for  Eyres,  that  it  was  an  ex- 
press agreement  that  the  wife  should  have  the  inheritance,  if, 
the  debt  were  not  paid,  or  the  lease  surrendered ;  that  it  could 
not  be  a  mortgage  as  to  the  wife,  though  the  lease  was  a  mort- 
gage to  Fisher ;  that  if  it  had  been  meant  to  have  been  a  tnori^ 
gage,  the  power  of  redemption  would  have  been  limited  to  the 
heir  as  well  as  to  Sir  Robert ;  hut  it  was  only  limited  to  him, 
and  not  to  his  heir ;  that  there  was  reason  for  so  doing,  because 
her  whole  portion  had  been  expended  in  reducing  the  debt,  and 
so,  until  payment  thereof,  she  would  otherwise  have  been 
without  any  profits  of  her  jointure ;  that  in  contemplation  of 
[  150  ]  this,  it  was  expressly  agreed,  the  reversion  settled  in  the  trus- 
tees should  go  to  the  complainant  and  her  heirs,  not  only  to 
enable  her  to  pay  the  debt,  and  free  her  jointure,  but  to  the 
end  that  she  might  enjoy  the  inheritance  for  the  increase  there- 
ofi    IMit  the  CQurt  decreed  it  a  mortgage,  saying,  that  if  the 
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iatfaer,  Sir  Robert,  had  lived  after  three  years,  it  could  not  have 
been  denied  but  be  might  have  redeemed  it ;  and  that  no  mort- 
gi^  could  be  altered  by  any  artificial  words,  unless  by  subse- 
quent agreements. 

So  where  A.  having  settled  a  jointure  on  die  plaintiff  before  Cwmni  u 
marriage,  which  proved  defective,  and  not  of  value  according  J^'^'j^JjJ/^ 
to  the  marriage  s^reement,  afterwards  made  her  an  additional  gagw^andknn 
jointure  of  other  lands,  and  then,  in  1673,  made  a  mortgage  to ,  ^jk«^^ 
ihe  defendant  B.  for  securing  1000/.  with  interest,  in  which,  •^n«  prole* 
among  others,  part  of  the  jointured  lands  were  comprised  (/);  Mftetdtort- 
in  the  mortgage-deed  there  was  a  special  clause  of  redemption,  <lMiiiaM«(I> 
that  if  A.  or  the  hein  nude  of  hi$  body,  should,^n  June  1686^ 
pay  Ihe  principal  sum  and  interest  in  the  mean  time,  then  he, 
or  ike  heirs  male  of  hie  bodjff  should  be  admitted  to  redeem ; 
and  there  was  likewise  a  covenant  to  pay  the  1000/.  on  the 
«— ^  day  of   ■  ■     ,  1686,  and  interest  in  the  mean  time,  by       r  151  1 
half-yearly  payments.    A.  died  without  issue,  and  his  wife  be- 
ing a  jomtress  of  part  of  the  mortgaged  premises,  and  so  en- 
tided  to  redeem  the  whole,  exhibited  her  bill  iu  1677  for  that 
purpose.    The  cause  was  heard  before  Lord  Chancellor  Not- 
tingham, and  afterwards  re-heard  before  Lord  Keeper  North ; 
and  both  decreed,  that  the  mortgage  should  be  redeemed  not* 
wiihstanding  the  mortgagor's  death  without  issue;  the  rather, 
because  the  defendant  had  a  covenant  for  re-payment  of  his 
mortgage  money  (k). 

So,  where  the  condition  of  a  iportgage  was  to  redeem  during  JUdemitium 
ihe  life  of  the  mortgagor,  it  was  decreed,  that  the  heir  might  Mtriettd. 
redeem  notwithstanding  (m).  .' 

(Q  Howard  ▼.  iform ,  l  Vern.  53.  (m)  KUcington  ¥.  Gardiner,  iVero. 
190.  8.  C.  SCa.  Ch.  147.  S.  C,  192.  cited  in  the  laat  case.^[Ja«o»v. 
t  Vent  364.  Eyre$,  antea,  147.— fd.] 


(I)  Tbat  is,  although  the  proviso  be  as  in  the  text,  that  the  mortgagor 
•ml  the  heirs  of  his  biody  only  sliall  redeem,  yet  so  much  is  redemption  fa- 
vored in  eqaity,  that  an  assignee  will  in  such  a  case  be  permitted  to  redeem. 

(K)  But  the  absence  of  a  covenant  to  pay  the  money  will  not  make  it  less    CoveneaU/or 
a  mortgage ;  for  the  Welch  and  most  copyhold  mortgages  have  not  this  co-   papnent  o/ 
venant.    ijowley  v.  Hooper,  3  Atk.  280.    £t  vide  HoweU  v.  Priee,  Pr.  Ch.    money. 
424.    Eeklin  v.  Taslmrgh,  postea,  173.    So,  in  MeUor  v.  Lees,  9  Atk.  495.  it 
was  said,  tbat  in  common  mortgages  the  want  of  a  covenant  for  repayment 
of  the  mortgage  money  would  be  no  bar  to  redemption ;  and  Mr.  Sanders 
eitts  King'Y.  King,  3  P.  Wms.  360.  The  covenant  inserted  in  modem  mort- 
gages to  repay  the  money  borrowed  with  intercut  is  introduced  merely  for 
the  purpose  of  creating  a  personal  contract  between  the  mortgagor  and 
nortgtfee  for  the  payment  of  the  money.    See  antea,  pages  16  and  61.  of 
tfatt  eduioo,  in  nieiis*    The  absence  of  the  covenant,  however,  is  sometimes 
mttCerial  to  explain  the  nature  of  the  transaction,  as  in  the  cases  cited, 
postea,  172  and  182 ;  and  if  the  covenant  for  redemption  be  omitted,  the 
■nortgagor  will  be  permitted  to  read  evidence  to  shew  the  omission.    Joynes 
V.  StolAoWy  S  Atk.  388.    Postea  etiam,  200. 
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Smvu  lam  where 
proviso  ii  in 

MflCf(L). 


[  15«  } 


It  makes  no  diflPerence  whether  the  proviso  for  redemptioa 
be  in  the  same  deed,  or  the  conveyance  be  absolute,  and  the 
power  of  redemption  given  by  a  distinct  instrument.  Thus, 
where  A.,  having  a  church  lease  for  three  lives,  conveyed  and 
assigned  it  to  the  defendant,  B/s  father,  in  consideration  of 
550/.,  and  the  conveyance  was  absolute  (n);  yet  B.  the  pur- 
chaser,  by  deed  under  his  hand  and  seal,  agreed  that  if  A.^  at 
the  end  of  oneyear,  then  next  ensuing,  paid  him  600/.,  he 
would  re-convey.  The  600/.  was  not  paid,  two  of  the  lives 
died,  the  lease  was  twice  renewed  by  the  defendant  and  his 
father,  and  twenty  years  had  passed  smce  the  first  conveyance, 
when  A.  being  a  prisoner  in  the  Fleet,  and  indebted  to  the 
warden  for  chamber-rent,  assigned  to  him  all  his  right,  title, 
interest,  equity,  and  power  of  redemption  in  the  lease ;  where- 
upon he  brought  his  bill  to  redeem,  and  it  was  so  decreed  on 
payment  of  the  principal,  and  also  the  fines  paid  upon  the 
renewal  of  the  leases,  with  interest  (m). 

(n)  Manlooe   v.  Btdl  et   Bruion^      Coni.  6(^.r»[^i>^  l^^-    ^^  ^^^^ 
9  Vem.  84.    Et  vide  Croft  v.  PoireU,      antea,  19,  n.  (K).— Ed.] 


pUed  on  ptwol 
evidence. 


Abeoktie  OUT' 
render  of  fopy- 
hfAdi,  wUh 
judgment  and 
note^  de» 
/eaeanee. 


AMhtte  eofh 
.veyance  de^ 
feaaanced  on 
pdytnent  of 
money  during 
jdint  lives  of 
mortgagee  and 
wortgqgor,  bad. 


(L)  And  if,  after  the  mortgagor  has  executed  an  absohite  conveyance,  the 
mortgagee  refuses  to  execute  the  deed  of  defeasance,  the  court  will  inter* 
fere  and  relieve  the  mortgagor  against  the  fraud.  Maxwell  v.  MoniaaUef 
Pr.  Ch.  5U.  f^ouR^  V.  Peachy,  t  Atk;  %St.  WaUcer  v.  Walker,  3  Atlc.  99. 
And  parol  evidence  will  he  admitted  to  prove  that  an  absolute  conveyance 
was  made  with  a  condition  of  defeasance,  postea,  190.  200 ;  and  for  further 
on  defeasance,  see  antea,  pages  b  and  8  of  tliis  edition,  notes  (C)  and  (G). 

(M)  1^0,  where  there  was  a  surrender  of  a  copyhold  estate  to  the  use  of 
A.  B.  without  any  condition  expressed  therein,  but  a  judgment  was  given  at 
the  same  time,  as  a  further  security,  with  a  note  in  writing  under  the  hands 
of  the  mortgagor  and  A.  B.  whereby  it  was  agreed,  that  if  the  mortga^ror 
should,  within  a  twelvemonth,  pay  unto  the  said  A.  B.  the  consideration 
monev  of  the  surrender,  and  all  such  money  as  he  should  disburse  in  fines 
for  admittance  or  otherwise,  then  the  said  A.  B.  should  surrender  back  the 
said  copyhold  premises  to  the  mortgagor  and  iiis  heirs,  and  then  also  ac- 
knowledge satisfaction  on  tlie  said  judgment.  The  court  considered  the  sur- 
render and  judgment  as  securities  only  for  the  repayment  of  the  money,  and 
decreed  a  redemption  sixteen  years  after  the  twelve  months  had  expired. 
Clench  v.  fVitherly,  Ca.  Temp.  Finch,  376. 

If  the  condition  for  redemption  in  the  deed  of  defeasance  be  limited  to  a 
de^nite  time,  as  to  be  exercised  during  the  Joint  lives  of  the  mortgagor  and 
nor^gfigee,  it  will  be  set  aside  in  the  same  manner  as  if  it  had  been  con- 
tained in  the. principal  deed.  Thus,  where  A.  l>eing  seised  of  an  estate  in 
the  county  of  Norfolk,  which  he  had  mortnged  for  lOOOl.  and  which  mort- 
gage the  defendant  C.  had  offered  to  pay  off,  as  also  to  advance  SOOi.  more, 
conveyed  the  said  estate  to  C.  and  bis  heirs,  absolutely,  witli  the  n«uil  co- 
venants iTor  the  title,  including  a  covenant  for  further  assurance,  and  C.  en* 
tered  into  a  covenant,  in  a  separate  deed,  to  re-convey  the  premises  to  A.  on 
payment  of  the  said  two  sums  of  10002.  and  SCO/,  in  their  joint  lives ;  aud  it 
was  agreed,  that  A.  should  be  tenant  of  the  preniises,  at  the  rent  of  70i.  ftr 
annu(in.  A.  was  afterwards  arrested,  at  the  suit  of  C.  for  arrears  of  rent, 
and  carried  to  prison,  and  Uience  removed  bv  the  means  of  C.  to  the  hoase 
of  one  Carr,  where  C.  endeavoured  to  prevail  on  him  to  deliver  up  the  deed 
of  defeasance.  He,  however,  refused,  and  made  out  a  bill  of  sale  of  all  hii 
estates  and  effects  to  his  eon,  and  soon  afterwards  died.  The  son  was  soou 
pievailed  on  to  deliver  up  the  deed  of  dufcasance,  ai)^  thei)  C.  set  l)P  a  titl^ 
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Nor  will  an  agreement  to  make  the  conveyance  absolute  upon  Agreenmt  t9 
payment  of  a  farther  sum,  if  the  money  lent  be  not  paid  at  2i«Srte««?wt 
the  day  appointed,   alter   the  case;   such  stipuLations  being  tMiU  of  further 
deemed  unconscionable,  because  a  man  ought  not  to  have  in-r  ^'p^  ut  ike 
terest  for  his  money  and  a  collateral  advantage  besides;  nor  daif^vM; 
may  he  clog  the  redemption  by  any  bye  agreement(o).    There-       [  15S  1 
fore,  where  the  plaintiff  was  the  youngest  «on  of  his  father, 
and  the  father  being  seised,  according  to  the  custom  of  the  ma<p 
nor  of  W,,  of  a  copyhold  tenement  of  the  nature  of  Borough 
JEngHsh,  of  the  value  of  \5L  per  annum,  borrowed  £00/.  of 
the  defendant's  father  in  April,  1671,  and,  for  securing  the 
^me,  made  a  conditional  surrender  into  the  hands  of  two  cus- 
tomary tenants  .of  the  manor,  to  be  void  on  payment  of  the 
^tOOL  twith  interest  in  April,  l67i2 ;  and  at  the  fiame  time  the 
plaintiff's  father  entered  into  a  bond,  conditioned  that  if  the 
200/.  and  interest  should  not  be  paid  at  the  day,  then,  if  the 
defendant's  father  should,  within  ten  days  afterwards,  pay  him^ 
his  executors,  administrators,  or  assigns,  the  farther  sum  of  78/. 
^u  full  for  the  purchase  of  the  premises,  the  bond  should  be 
void,  or  otherwise  should  stand  in  full  force.    The  plaiutiff 'a 
/ather  died  in  1671^  before  the  niortgage  was  forfeited,  leaving 

(•)  fvautt  ▼.  WinneU,  1  Vera.  488.    [S.  C.  £q.  Ca.  Abr.  313,  pL  14.    £( 
vide  antes,  13,  n.  (I). — Ed,^ 


to  the  abeolute  ownenbip  of  the  estate.  Bat  Lord  Nortbington,  C. 
decreed  a  redemption,  observing,  that  if  in  any  case  the  redemption  could 
have  been  confined  to  a  period,  the  conduct  of  the  defendant  would,  in  a 
court  of  Equity,  have  rendered  the  right  of  redemption  absolute.  He  had 
)>rev«Dted  his  exercising  the  limited  right  stinnlatea  for,  by  fraud,  oppres- 
sion, and  imposition,  corrupting  the  son  to  rob  the  father  of  the  deed  of  de- 
feasance, having  first  imprtsoned  the  father  in  a  gaol,  and  next,  illegally,  in 
Carr's  house,  to  prevent  his  looking  intp  hif  affairs.  i$i^r^^  y.  CoUier^ 
1  Eden  Rep.  55. 

In  Emghmd  v.  Codringtonf  lb.  169,  the  conveyances  were  held,  upon  the    {Umoepmu  ad 
drcurostances  and  answer  of  the  defendant,  to  be  mortgages,  and  not  ab-   decreed  abeth 
sohite  conveyances,  and  the  defendant  having  insisted  on  the  same  alk  abso-   hUe^  drfendani 
lute  conveyances,  contrary  to  the  real  truth  of  the  transaction,  and  there-  nmei  pttjf  eoeU* 
by  occasioned  the  suit,  he  was  decreed  to  pay  the  plaintiffs  their  costs. 

The  case  of  ^emoa  v.  BetheU^  t  Eden,  ;L10,  is  also  in  point     In  that  case,    Whai  fir«t(M- 
A.  iiaving  granted  a  mortgage  of  anticipation  to  B.  of  a  West  India  estate,   eiancee'^  make 
and  being  fonnd,  npon  account  taken,  to  be  greatly  indebted  to  him,  released   a/mhite  am' 
the  eqnity  of  redemption  to  B.  and  his  heirs.     It  not  appearing,  however,   veifamee  ef 
at  the  time  to  have  been  intended  as  an  absolute  sale,  and  B.  having,  both   «fvUy  of  re* 
by  letter  and  in  conversation,  stated  himself  as  being  only  mortgagee  in    iemptwn  eem* 
posK8sion,a  redemption  vras  decreed  thirty-three  years  after  the  assignment    iiiimeL 
of  the  equity  of  redemption,  the  right  to  redeem  having  been  acknowledged 
within  the  last  twenty  years.    In  this  case,  there  were  three  other  circum- 
stances which  alone  would  have  been  sufficient  to  have  entitled  the  plaintiff 
to  a  decree.    1st,  The  consideration  of  the  conveyance  was  only  nVe  gui- 
neas ;  Sd.  At  the  time  of  the  grant  of  the  eqnity  of  redemption,  there  was 
not  any  release  of  the  covenant  for  payment  of  the  money;  and  3dly,  An 
account  tiad  been  kept  by  B.  as  mortgagee  io  possession.    Aud  sec  postea^ 
page  ld7|  note.  ^ 
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dif  plaintiff  aa  infant  of  two  years  old.  The  SOOif.  with  in? 
ter est^  not  being  paid  at  the  day,  the  defendant  paid  the  78/, 
the  next  day,  when,  according  to  the  condition  of  the  bond, 
the  mortgage  was  forfeited  to  the  adoiinbtrator  of  the  plaintiff'si 
father.  The  plaintiff's  bill  was  to  redeem  on  re-payment  of 
the  200/.  with  interest,  discounting  the  profits.  The  defendant, 
by  his  answer,  insisted  it  was  an  absolute  purchase,  but  the 
conrt  decreed  a  redemption,  not  doubting  but  it  continued  « 
mortgage ;  and  as  to  the  78/.  declared  that  to  be  well  paid  to 
die  administrator,  and  ordered  the  whole  to  be  repaid  with 
coits,  discounting  the  mesne  profits. 

So  where  A.  the  defendant,  lent  money  to  B,  to  carry  on 
biuldings,  taking  a  mor^;age  from  him  to  secure  16,000/.  with 
legal  interest  (p);  and,  in  another  deed,  executed  at  the  same 
time,  took  a  covenant  from  B.  that  he  should  convey  to  the 
defendant,  if  he  tfiought  fit,  ground  rents,  to  the  value  of 
16,000/.,  at  the  rate  of  twenty  years  purchase ;  on  a  bill  to 
redeem,  the  defendant  insisted  upon  the  agreement,  but  a  re- 
demption was  decreed  on  payment  of  interest,  principal,  and 
costs,  without  regard  thereto. 

Again,  where  the  plaintiff  being  seised  in  fee  of  the  lands  in 
question  worth  200/.  per  annum,  mortgaged  the  same  in  1637 
to  the  defendant's  father  for  250/.,  and  agreed  and  also  sealed 
a  deed  for  the  absolute  sale  thereof,  if  the  money  were  not  paid 
at  the  end  of  seven  years  (^) ;  a  redemption  was  decreed  not- 
withstanding ;  for  the  defendant's  father,  having  exhibited  a  bill 
against  the  plaintiff  for  the  land  or  the  money,  made  it  evident 
that  it  was  only  a  mortgage  originally,  and  being  so  at  first,  the 
subsequent  agreement  could  not  alter  it  (n). 

(j)  Jenmnge  ▼.  Ward,  2  Vera.  520.         (q)  Bowem  w.  Edwarde,  1  Rep^  Clk 

222.    as  Car.  2. 


Metigagee  may 
purchase  esiaie 
4ff  mortgagor. 


(N)  But  allliongh  a  mortgagee  cannot  by  any  stipulation  contained  in  tbe 
mortgage  deed,  or  In  a  separate  deed  made  at  the  same  time  as  tbe  original 
mortgage,  and  being,  in  met,  part  of  the  same  assurance,  retain  to  himself 
the  collateral  advantage  of  becoming  the  purchaser  of  tbe  estate  at  a, given 
definite  price,  then  fixed  on  to  be  paid  to  the  mortgagor  in  case  he  shsUl  not 
redeem  within  a  limited  toqe,  vet  the  mortgagee  may  become  the  purchaser 
of  the  equity  of  redemption  if  he  does  not  make  use  of  his  incumbrance  to 
influence  the  mortgagor  to  part  with  Uie  estate  for  less  than  its  real  value. 
Jt  seems  admitted  that  the  mort^gee  may  insert  a  clause  in  the  mortgage 
deed,  entitling  him  to  pre-emption  in  case  the  mortgagor  should  be  desirous 
of  parting  with  the  estate;  (postea,  167.)  and  a  purchase,  without  such  a 
previous  right  reserved,  would,  it  should  seem,  be  considered  as  much  the  same 
thing.  In  both  instances,  the  mortgagor  is  perfectly  free,  and  at  liberty  to 
make  the  best  bargain  with  the  mortgagee  he  can.  And  therefore  if  he  sells 
the  estate  to  the  mortgagee  for  even  less  than  its  value,  it  is  appreiiended,  a 
conrt  of  Equity  would  not  afterwards  relieve  him  if  there  were  not  any  cir- 
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And  alibough  a  mortgagee  have  a  power  to  mprtgage  or  to  sell  Mwtgtgee^ 
ibe  lands  mortgaged  absolutely  (r),  in  case  of  fiiilurc  of  pay-  ^^  ^^mTtr- 

eepiingmori" 
(r)  Vide  the  case  of  Crofi  v.  PowMj  supra,  14.  gage,  thU  eon* 

casstinces  of  fraud  or  iodirect  influence  apparent  on  the  transaction.  In 
one  case  Lord  Redesdale  said,  if  there  be  two  persons  ready  to  purchase; 
tlie  mortgagee  and  another,  the  mortgagor  stands  equally  between  tnem,  and 
af  the  mortgagee  should  refuse  to  con? ey  to  another  purchaser,  the  mort* 
gagor  can  compel  him  by  applying  the  purchase  money  to- pay  off  the  mort- 
gage.  It  can  tlierefore.  only  be  for  want  of  a  better  purcliaser,  that  the 
mortgagor  can  be  compelled  to  sell  to  the  mortgagee ;  but  courts  view  trans- 
actions,  even  of  that  sort,  between  mortgagor  and  mortgagee  with  consider- 
able jealousy,  and  will  set  aside  sales  of  the  equity  of  redemption,  where, 
by  the  influence  of  his  incumbrance,  the  mortgagee  has  purchased  for  les9 
tUfi  •then  asoiOd  kwe  gwen,  fVebb  ▼.  Rmrkey  12  Sch.  &  Let.  673.  Gubbins  v. 
Crted^  lb.  218 ;  and  see  I  Ball  &  Bea.  164.  t  Eden  Rap.  110.  Perhapi 
the  observation,  that  **  courts  view  transactions,  even  of  that  sort,  between 
mortgagor  and  mortgagee  with  considerable  jealousy,''  puts  the  doctrine 
higher  than  one  could  wish  to  see  it  stand.  A  sale  by  a  mortgagor  to  a  mort* 
gagee,  stands  on  the  same  principle  as  a  sale  between  parties  having  no 
conaexion  vnth  each  other,  and  can  only  be  impeached  on  the  ground  of 
fraod.  The  mere  circumstance,  that  the  mortgagee  purchased  for  less  than 
another  wjould  have  given,  could  not,  it  is  apprehended,  of  itself  be  a  suifi- 
cient  ground  to  impeach  a  sale ;  and  Lord  Redesdale,  in  stating  the  case 
above  alluded  to,  said,  that  it  contained  *'  circumstances  of  misconduct  in 
obtaining  tlie  purchase."  The  case  of  GMiat  v.  Creeds  was  a  case  of  clear 
ijrand  and  contrivance.  The  mortgagor  was  out  of  poissession,  and  at  the 
time  the  transaction  took  place,  the  mortgagee  was  accompanied  by  a  man 
who  had  a  writ  against  the  mortgagor  for  4001.,  at  the  suit  of  an  uncle  of 
the  mortgagee's.  The  mortgagor  was  arrested,  but  the  debt  was  never  after- 
wards demanded.  It  was  therefore  a  plain  case  of  duress.  2  Sch.  &  Lef, 
923.    Et  vide  1  Anstr.  138,  et  postea,  224,  first  note  there. 

By  a  subsequent  case  in  the  House  of  Lords,  this  point  is  now  set  at  rest,   Mortgtiree  mau 
and  the  principle,  that  a  mortgagee  may  purchase  the  equity  of  redemption   nmrekMemUire 
of  the  mortgagor,  is  clearly  established.    The  case  alluded  to  is  that  of  equity  ^  r»- 
HiekM  y.  Cooke f  4  Dow's  Par.  Ca.  16.    In  that  case,  the  contract  between   demptumof 
flie  mortgagor  and  mortgagee,  was  for  a  partial  interest  in  tlic  premises,  and   inartgagor  Imt 
not  for  the  entire  equity  of  redemption.    It  was  for  a  fee  farm  rent  of  802.  a   fi^^  ^  partial 
year;  and  the  interest  on  the  mortgage  was  40^  per  aammt;  so  that  after  jnt^resl  witk* 
retaining  the  interest,  the  rent  was  40l.     A  transaction  of  thb  sort,  said   out  it$  being 
Lord  Eldon,  ought  certainly  to  be  looked  at  with  a  great  deal  of  jealoosy^  nMeet  to  re* 
and  conrts  of  Equity  do  regard  such  transactions  with  a  great  deal  of  suspi*  ^j^, 
cion ;  though,  if  they  should  appear  to  be  perfectly  fair,  they  cannot  be  set 
aside  merely  because  they  are  foolish.  And,  per  Lord  Redesdale,  in  the  seme 
ease,  a  transaction  of  this  kind,  if  recently  impeached,  should  be  set  aside,  fbr 
it  not  oal^  has  the  effect  of  procuring  the  mortgagee  an  advantage  beyond 
the  legal  interest  of  the  mortgage  money,  but  it  also  incumbers  the  equity 
of  redemption,  for  the  mortgagor  will  have  notiiing  to  sell  to  redeem  the 
mortgage  but  the  fee  farm  rent.    A  bill  of  foreclosure  may  be  filed  against 
kim,  tl^  expences  of  which  he  will  have  to  pay,  and  unless  he  can  sell  the 
rent  to  as  much  advantage  as  he  could  tbelaniis  without  that  burden,  he  will 
anfier  a  loss  by  the  transaction*    The  onl^  proper  principle  is  this,  that 
oUkoMgM  a  mortgagee  may,  withonU  tmp«ta<ioa,  contract  for  tke  jmrckase  at 
reUmte  ^  the  equity  qf  redemjftionf  no  agreement  between  tlie  mortgagor  and  tke 
mortgagee^  /or  a  beneficial  interest  out  qf  the  mortgaged  vremiaes  (euch  ae  a 
loam)  while  the  mortgage  i$  eoniinuingf  ought  to  ttmd  if  impeached  within  a 

reaeonable  ttmCf  from  the  great  advantage  which  the  mortgagee  hae  over  the  other  1 

party.     If  he  purchase  the  equity  of  redemption,  there  cannot  be  any  j 

objection  to  that  sort  of  contract.  But  the  mortgagor  holding  it  still,  and 
the  proper tv  being  reduced  in  value  to  a  fee  farm  rent,  so  that  by  the  incum- 
brance on  toe  reversion,  the  mortgaeor  is  disabled  from  redeemntg  so  well 
as  if  that  had  not  been  dr«ne,  and  he  being  liable  to  have  a  bill  of  foreclosure 

filed  against  him,  and  to  an  action  for  the  mortgage  money,  such  a  transac-  A 

tion  ought  not  to  stand.    And  his  Lordship  addea,  that  nothing  in  the  case  m 

in  app^y  but  the  length  of  time  Mie  mortgagee  had  been  in  possession,  and  J 
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xnent  at  a  given  time,  a  court  of  Equity  will,  tievertlieless,  con^ 
sider  any  conveyance  by  him  to  be  subject  to  redemption,  if  it 
be  evident  from  the  res  gata,  that  the  vendee  did  not  depend 
upon  the  power  ;^  as  if  the  equity  of  redemption  be  excepted  in 
the  conveyance  (o). 

Nor  will  any  subsequent  agreement,  entered  into  between  the 
a3sigi^e8  of  the  mortgagee  and  other  persons,  though  creditors 
of  the  mortgagor,  to  restrict  the  period  of  redemption,  alter 
the  nature  of  a  contract,  originally  founded  on  a  mortgage. 
Thus,  where  one  creditor  (lands  mortgaged,  or  the  equity  of 
redemption  of  them  being  subject  to  debts,  and  the  mortgagee 
having  exhibited  a  bill  to  redeem,  or  be  foreclosed,)  undertook 
to  redeem,  entering  into  an  agreement  with  the  other  creditors^ 
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the  acqnieseence  of  the  father  and  8on  in  that  possessUm  for  nearly  fifty 
years,  woold  have  induced  him  to  vote  for  the  affirmation  of  the  decree  and 
the  validity  of  the  grant  of  the  fee  iarm  rent  from  the  mortgagor  to  the 
mortgagee. 

The  principle  tending  to  disqualify  the  mortgagee  from  purchasing  the 
equity  of  redemption  arose  from  the  consideration  of  the  relation  vrhicU 
snosisted  between  liim  and  tiie  mortgagor,  and  oi  the  possibility  that  one 
who  had  the  power  wonld  too  readily  be  seized  with  the  mdination  to  serve 
his  own  interest  at  the  expense  of  a  distressed  add  unwary  debtor.  And  tlie 
spirit  of  this  principle  is,  it  seems,  still  applied  to  the  case  of  an  attorney 
taking  a  mortgage  from  his  client  for  past  and  future  costs  in  a  snit.  Dalby 
Y.  £e%,  4  Dew.  Par.  Ca.  417.  In  such  a  case  it  behoves  the  attorney  to 
shew  (other  than  by  the  securities)  the  real  nature  of  the  transaction,  and 
what  sums  were  actually  advanced.  Morgan  v.  Lewis,  lb.  53,  et  vide  Meade 
y.  Banden,  2  Dow.  Par.  Ca.  289. 

Where  a  mortgagee  sells  nnder  the  general  order  In  bankruptcy,  it  is  usnal 
to  apply  for  leave  for  him  to  bid  at  Uie  sale,  if  he  intends  to  do  so ;  for,  in 
such  a  case,  he  may  fairly  be  considered  as  the  seller,  and  he  cannot,  with- 
out the  leave  of  the  court,  sustain  the  two  characters  of  seller  and  buyer. 
Marsh  Ex  parte  in  re  CarriUy  a  bankrupt,  1  Madd.  Rep.  148  :  tlie  reporter 
referring  to  a  short  note  of  a  case  in  Hilary  Term  1806,  wherein  it  was  de- 
cided, tiiat  under  an  order  in  bankniptcy  for  the  sale  of  a  mortgaged  estate, 
the  mortgagee  may  become  the  purchaser,  and  come  in  under  the  commis- 
sion for  so  much  of  the  mortgage  money  as  should  not  be  raised  by  ^e  sale. 
But  where  the  mortgagee  was  sole  assignee,  and  there  was  but  one  other 
creditor  to  a  small  amount,  the  court  woold  not  permit  the  mortgagee  to 
hid  for  the  estate,  except  on  condition  that,  if  he  were  the  purchaser,  he 
would  undertake  to  pay  the  deficiency  between  tfie  sum  offered  and  the  price 
fixed  on  by  the  master,  if  the  master  should  think  the  sum  offered  by  the 
mortgagee  below  the  valu^  of  the  estate.  Ex  parte  Bunn,  in  re  SaliAury. 
1  Buck.  B.  C.  245. 

(O)  Another  case  on  this  subject  is  that  of  Jackson  v.  Kemoii,  1  H.  Bl. 
114.  There  A.  the  owner  of  a  ship,  executed  an  absolute  bill  of  sale  of  i£ 
to  B.,  and  by  another  deed  of  the  same  date  assigned  other  property  to  B., 
which  latter  deed  of  assignment  (after  reeiting  that  the  bill  or  sale  of  the 
ship  was  for  the  better  securing  a  sum  of  money  lent  by  B.  to  A.,  and  also 
reciting  a  bond  and  virarrant  of  attorney  given  by  A.  to  B.  to  secure  the 
same  sum)  declared  that  these  severaJ  deeds  and  instruments  were  made  to 
enable  B.  by  sale  of  all  the  things  comprised  in  them  to  raise  the  sum  lentl 
witliont  the  concurrence  of  A.,  at  any  time  before  the  money  should  be  paid 
off;  but  in  the  same  deed  there  was  a  covenant  that,  npon  payment  of  th& 
money,  B.  should  rcconvey  to  A.,  nevertheless  so  at  not  to  prevent  B.  from 
selling,  &c.  Under  these  conveyances  B.  was  hsld  to  be  mortgagee,  and 
'  not  absolute  owner  of  the  ship.  See  also  snpni;  p.  10.  and  n.  (R;,  p.  12.  pf 
this  edition. 
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tiiat|  if  they  paid  bim  the  money  at  a  day  appointed,  they  should 
redeem,  otherwise  the  lands  should  be  his  absolutely  («).  Though 
the  creditors  failed  to  pay  the  money  at  the  time  agreed  upoD, 
yet,  upon  a  bill  exhibited  by  them  afterwards,  a*  redemption 
was  decreed.  i 

And  it  seems  questionable  whether  a  power  o£  reden>ption  Mailer  iuhu^ 
can  be  set  up  upon  a  subsequent  parol  agreement,  made  after  2M5fc«<*Iua^ 
an  absolute  conveyance  executed;  for  if  it  be  a  mortage,  it  mortgage  which 
must  be  so  ab  initio  on  tlie  original  agreement.    And,  there-  ^^1%M: 
fore,  where  one  having  the  reversion  expectant  upon  the  de- 
teraiination  of  a  lease  for  life,  in  an  estate  worth  1000/.  per 
annwaif  conveyed  it  in  fee  to  W.  R.,  in  consideration  of  IQOOL 
and  no  more,  and  the  tenant  for  life  died,  a  pretence  was  set 
up  diat  this  conveyance  was  no  more  than  a  mortgage,  because 
W.  R.  had  declared  that  he  did  not  know  how  long  he  should       [  ^^7  } 
enjoy  the  estate,  and  that  he  would  take  his  money  again  with 
interest  (/);  nd  dubitatur  per  curiam;  and  one  reason  was,  be- 
cause matter  subsequent  will  not  make  it  a  mortgage,  if  it  was 
not  so  upon  the  original  agreement  (p)« 

But  although  courts  of  Equity  will  not  suffer  the  mortgagee  But  right  ef 
to  dog  the  redemption  with  any  stipulation  for  a  purchase,  at  a  JI^jL^^^^ 
specific  price  agreed  upon  at  the  time  of  the  loan,  because  the  <<»  nwrtgagee.^ 
admission  of  such  a  practice  wpuld  furnish  an  inlet  to  great 
fiaud  and  imposition  upon  the  mortgagor;  yet^  I  apprehend^ 
a  mere  agreement,  that  in  case  of  sale,  an  opportunity  of  pre- 

ft)  Exton  V.  Greace$,  1  Vem.  158.         (t)  Vide    CeipUttoM  ▼•   BoxwUtf 
Ma.  iCh.  Ca.f.    &Salk.S41« 


(P)  Bot  it  teeiiM  admissible  to  shew,  that  the  mortgagee  held  as  mortga* 
fee,  see  on  this  subject,  WhUwig  ▼.  Wkite^  Coop.  Rep.  6«  Barnm  v.  Mar^ 
im,  lb.  I9f .    £t  infra,  193.  199.  4SS.  435. 

In  determining  whetiief  a  conveyance,  which  on  the  face  of  it  appear^  to    What  cwrtrnm* 
be  an  absolate  conveyance,  sbaU  be  considered  as  an  unconditional  sale   ttaneti  wiU 
or  as  a  secarity  for  money,  courts  of  Equity  loole  to  the  circumstances   convert  aboo* 
with  which  it  is  attended.'  If  the  money  paia  by  the  grantee  be  not  a  fiur    tute  eomoeymte^ 
price  for  the  absolate  purchase  of  the  estate  conveyed  to  biro,— 4f  he  be  not    m<o  m^frtgage. 
let  into  possession  of  the  estate  immediately  after  the  pretended  purchase,— 
if,  instead  of  receiving  the  rents  for  his  own  benefit,  he  accounts  for  them 
to  the  grantiHT,  and  only  retains  the  amount  of  the  interest,— if  a  collateral 
security,  as  a  bond,  judgment,  orVarrant  of  attorney  be  given  at  the  same 
tiaie  for  further  secnnng  the  supposed  purchase  money,  (2  Sch.  Sc  Lef. 
393.)— or  if  the  expence  of  preparing  the  deed  be  borne  by  the  grantor,— 
each  of  these  cirenmstances  will,  in  the  considetation  of  a  court  of  Equity, 
tend  greatly  to  prove  that  the  conveyance  was  intended  as  a  security  for 
nieoey  only,  and  not  as  an  absolute  sale.    Et  vide  Priee  v.  Perry,  t  Freem. 
S58.    Vermn  v.  Bethel^  S  Eden,  110.    Antea,  152.  and  Postea,  183.  t»  notio. 
A  mortgage,  however,  will  not  easily  be  presumed  against  an  absolute  con- 
veyance, if  the  possession  has  gone  along  with  it ;  but  parol  evidence  will 
be  Admitted  to  shew  or  explain  the  real  intention  and  purpose  of  the  par- 
ties.   MetxweU  v.  Montacute,  Pr.  Ch.  536.     fVaUcer  v.  Walker,  2  Atk.  98.  j 
Joifue  V.  S^olAom,  3  Atk,  388.    Postea,  200*.                                                                                       £ 
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emption should  be  given  to  the  mortgagee^  would  be  decreea^ 
but  it  must  be  claimed  at  a  reasonable  time  (u) ;  for,  where  A., 
the  plaintiff's  brother,  died,  having  previously  mortgaged  lands 
to  B«  by  deed,  containing  covenants  to  re-convey  iip^n  sit 
months  notice  of  payment  of  the  principal  and  interest,  and 
that  in  case  the  estate  should  be  sold,  B.  should  have  the  pre- 
emption; B.  got  the  counterpart  into  his  hands  after  A.'s 
death ;  then  the  plaintiff  gave  him  six  months  notice  that  be 
would  pay  off  the  mortgage,  which  he  refused  to  accept ;  upon 
which  the  plaintiff  exhibited  his  bill  for  a  re-conveyance  of  the 
estate,  having  entered  into  articles  for  the  sale  of  it.  B.,  in  bis 
answer,  insisted  on  the  covenant  for  pre*emption ;  but  it  ap- 
pearing that  neitlier  the  plaintiff  nor  the  purchaser  knew  any 
thing  of  this  covenant,  the  counterpart  of  the  deed  having  been 
in  B/s  custody ;  that  the  plaintiff,  on  application  for  it,  had  been 
detiied  it,  the  mortgagee  insisting  only  on  payment,  alledging 
the  security  was  too  narrow  for  the  money  lent,  and  threatening 
to  foreclose,  never  having  mentioned  his  claim  to  pre-emption 
until  after  the  estate  was  sold ;  it  was  said,  he  ought  not  to  set 
it  up  to  the  prejudice  of  the  purchaser,  having  had  time  to 
claim  it,  if  he  had  pleased,  before  the  estate  was  sold ;  and  it 
was  decreed  accordingly. 

A  distinction  hath  been  made  by  the  Court  of  Chancery  (x), 
between  contracts  originally  fouuded  upon  lending  and  borrow-* 
ing  money,  with  an  agreement  for  a  purchase  in  a  certain  event, 
and  cases  where,  after  a  mortgage,  a  new  agreement  hath  been 
entered  into  and  executed  by  the  parties  for  an  absolute  par* 
chase,  although  there  be  a  subsequent  declaration  that  the 
mortgagor  may  have  his  estate  upon  payment  of  interest,  prin- 
cipal,  and  costs ;  or,  where  a  release  of  the  equity  of  redemp* 
tion  is  given  with  a  collateral  agreement  to  re-convey,  upon  re- 
payment of  the  purchase  money;  and,  in  the  latter  cases,  it 
hatli  been  determined  that  no  re-purchase  shall  be  had,  unless 
upon  strict  performance  of  the  conditions  stipulated. 

Thus,  where  i\.,  a  joint-tenant  with  B.,  her  sister,  made  an 
absolute  conveyance  to  C.  in  fee,  for  104/.,  which  was  admitted 
to  be  intended  only  as  a  mortgage  (^);  some  time  after,  in  1708, 
those  deeds  were  cancelled,  and  then  A.,  in  consideration  of 
184/.  (including  the  104/.  paid  by  C.)  conveyed  the  estate  ut 
supra,  but  with  a  farther  covenant  not  to  agree  to  any  partition 


(i»)  Orhy  V.  Trtggy  2  Eq.  Ca.  Abn 
599.  S4.  S.  C.  9  Mod.  Ca.  in  taw 
and  Eq.  2. 

(jr)  Marrell  v.  Sabine,  1  Vera.  268. 


(y)  Cotterel  v.  Pvrehase^  Ca.Tcmp. 
Talb.  61.— [1  Eden  Rep.  55.  169. 
Antea,  i52.  l57.  in  notw.— £d.l 


CONSIDERED   tN    EQUlTT.  tti 

%ilfiiDUtC/s  <^n8ent    B.was  in  possession  till  1710^  wheh  C,  vemntihaiA. 
ejecting  her  out  of  the  moiety,  enjoyed  it  quietly  till  17«6,  at  J^ai^oTp?!''* 
which  time  A.  brought  a  bill  for  redemption,   to  which  C.  mentqfjnin^ 
pleaded  himself  an  absolute  purchaser.    The  receipts  given  for  iJJ^T* 
the  ro<Hiey,  mentioned  it  to  be  purchase  money.      In  1710, 
there  was  an  agreement  that  A.  might  have  the  estate  again,  if 
desired,  on  payment  of  principal,  interest,  and  charges.    It 
was  first  heard  before  the  Master  of  the  Rolls,  who  dismissed       [1^3 
die  bill.    Afterwards  it  came  dn  before  Lord  Chancellor  Talbot, 
who  observed  the  case  was  very  dark ;  the  first  deed  was  admit- 
ted to  be  a  mortgage,  the  second  was  made  in  the  same  manner,* 
excepting  the  covenant  respecting  the  partition,  which  was  thd 
darkest  part  of  the  case ;  for  to  suppose  that  it  was  an  absolute 
conveyance,  and  to  take  a  covenant  from  one  who  had  nothing 
to  do  with  the  estate,  made  both  the  covenant  and  parties  vague 
and  ridiculous ;  but  that  it  would  be  equally  so,  if  the  deed  was 
supposed  not  to  be  an  actual  conveyance,  so  that  it  was  of  no 
great  weight,  and  ought  to  be  laid  out  of  the  question  ;  that  he 
was  indined,  upon  the  whole,  to  think  the  conveyance  in  1706, 
was  at  first  an  absolute  conveyance.    Tlie,  agreement,  in  1710, 
for  the  re-purchase,  shewed  it  was  not  redeemable  at  first ;  the 
acquiescence  of  sixteen  years  under  C.'s  possession,  was  a  strong 
evidence  of  it;  and  his  Lordship,  upon  the  circumstances  of 
the  case^  affirmed  bis  Honor's  decree. 

So,  where  lands  in  Wales  were  mortgaged  for  400/.  and  ReUau  ^ 
upwards,  neither  principal  nor  interest  being  paid  at  the  time  S5I»i«2i.  w«* 
limited,  the  mortgagee  brought  an  ejectment  (s),  got  possession  a  mte^  f Aot  011 
of  the  premises,  and  then  obtained  a  release  of  the  equity  of  JSsrrieoa^ 
redemption  from  the  mortgagor,  upon  payment  of  350/.  more ;  <A<^  f<»oii- 
a  note  was  given  at  the  time  of  executing  the  release,  that  the  ytm^  redemp" 
releasee,  on  payment  of  the  750/.  and  all  chaiges  of  repairs  '*i"  '^SSS"^ 
within  9  year  by  the  releasor,  should  sell  and  convey  to  him  yean. 
the  premises.  Payment  having  been  neglected  for  sixteen  years,       L  ^^^  J 
redemption  was  not  allowed,  the  note  being  considered  as  an 
original  agreement  between  the  parties  to  sell  and  convey  the 
premises  upon  the  terms  therein  mentioned,  but  not  that  the  re^ 
lessor  should  be  at  liberty  to  redeem  the  same. 

We  must  remark  here  also,  that  if  the  transaction  passes  be-  AgrtemeiU  re* 
twecn  persons  of  the  same  family,  and  there  appears  upon  the  JSiwKSiJpitjBs 
face  of  the  contract,  or  in  proof,  an  intention,  in  a  certain  artaim^  gM, 
event,  to  benefit  the  lender  of  the  money,  the  contract  will  be  J^^f^ 

{z)  Emitwmik  yt,GHmih  -i^Wn.      [5 Toral. ed.  184.     Ventm^.Beihdl^  J 

Abr.  468,  pi.  18.    t  £q.  Ca.  Abr.      i  Ed.  Rep.  110,  antes,  15S,  in  iwiig. 
695,  pi.  6.      1  Bro.  Par.  Ca.  149.      £<!.] 
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considered  as  wearing  a  kind  of  double  aspect^  and  (he  cotdrl 
iivill  support  the  intention  of  the  parties  to  turn  a  mortgage  iota 
a  purchase  in  a  certain  event,  though  contrary  to  the  general 
rule;  for,  in  such  case,  there  is  no  danger  of  any  fiHud  or 
practice  against  the  mortgagor,  which  is  the  mischief  intended 
to  be  prevented  by  a  strict  observance  of  the  maxim  in  equity,- 
that  an  estate  cannot  be  a  mortgage  at  .one  time,  and  an  alh- 
solute  purchase  at  another.  Thus,  where  one,  seised  in  fee/ 
in  consideration  of  1000/.  paid  to  him  by  a  person  that  married 
hislcinswoman,  conveyed  to  him  and  his  heirs,  and  took  a  re- 
demise for  ninety-nine  years,  if  he  should  live  so  long,  with  » 
covenant  therein,  that  if  he  should  pay  1000/.  with  the  inte-^ 
rest  that  should  be  due  for  the  same  at  any  time  during  his  /t/f,- 
the  mortgagee  should  re-convey  to  him  and  his  heirs ;  and,  if 
the  mortgagor  did  not  pay  the  money,  then  his  heirs,  S^c, 
should  have  no  power  to  redeem;  the  mortgagor  died,  the 
money  not.  being  paid.  His  heir  preferred  a  bill  to  redeem^ 
and,  at  first,  it  was  so  decreed  by  Lord  Nottingham  {a).  Af- 
terwards the  cause  came  on  i^ain,  upon  a  demurrer  to  a  bill  of 
review,  to  reverse  that  decree.  It  was  argued  for  the  demurrer,- 
that  an  estate  could  not  be  a  mortage,  at  one  time,  and  after- 
wards become  an  absolute  purchase  by  one  and  the  same  deed  ;- 
that  the  mortgagee,  in  this  case,  hsd  a  proper  remedy,  and 
might  have  made  his  estate  absolute  in  a  legal  coiire,  by  exhi-* 
biting  a  bill  to  foreclose ;  but  the  court*  inclined  to  reverse  .Uie 
decree. 

And  thi9  cause  coming  on  de  integre,  die  Lord  Keeper 
[North]  adhered  to  his  former  opinion,  that  there  ought  to  be 
no  redemption  (i);  principally,  because  it  was  proved  in  the 
cause,  that  the  desigu  of  the  mortgagor  was  to  make  a  settlement 
by  this  mortgage,  and  that  he  intended  a  kindness  and  benefit 
to  the  mortgagee,  in  case  he  should  not  think  fit  tp  redeem  in 
his  life-time.  And  as  there  was  an  express  covenant  that  the 
mortgagor  might  redeem  at  any  time  during  his  life,  his  Lord- 
ship thought  he  could  not  in  equity  have  been  debarred  of  that 
privilege,  for,  by  a  bill  to  foreclose^  a  man,  you  could  only  bar 
him  of  his  equitable  title  when  his  estate,  in  law,  was  become 
forfeited;  but  when  he  had  a  continuing  title  at  law>  as  in  this 
case,  by  an  express  proviso  that  he  might  redeem  at  any  time 
during  life,  he  tliought  equity  ^ould  not  have  debarred  him  of 
that  privilege.    And,  therefore,  seeing  the  mortgagee,  in  the 


{a)  Bonkam  yi  Netbcamb,   f  Vent.      58.159-    [Et  vide  Finch,  S«6.~£tf.l 
3«4.  1  Vera.  7.  214.  X3«.  2  Ca.  Cb.         (6)  i  Vera.  fS«. 
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jWeseot  ctfse,  could  not  have  compelled  the  mbrtgilgor  to  I'e- 

deem,  and  that  the  mortgagor  might  have  lived  s6  long  as  to       [  l64  ] 

bave  made  it  an  ill-bargain,  then,  when  by  contingency  it  hap* 

peaed  to  be  a  good  bargain,  there  was  no  reason  to  raise  an  \ 

equity  to   take    the    estate    from    the  mortgagee,   especially 

where  there  was  a  kindness  and  benefit  intended   him  by  the 

mortgagor.     And   Lord  Nottingham's    decree  was    reversed, 

and  the  reversal  afterwards  affirmed  in  parliament  held  1  &  2 

W.'&M. 

So,  if  a  man  borrows  money  of  his  brother,  and  agrees  to  Amd  inteiUioH 
make  hiinA  mortgage,  and,  that  if  he  has  no  i^sue  male,  he  bejnvSdl^^ 
shall  have  the  land ;   such  ah  agreement;   ^ade  out  hy  proofs  porol 
might  be  decreed  in  equity  (c)« 

Another  exception   hatli  been  made  to   this  general  rule;  RedemptUm 
Mmely,  where  a  conditional  conveyance  is  made,  to  be  void  ^j^aUud  Jmong ' 
apoa  payment  of  a  siim  certain,  within  a  stipulated  time,  in  Grangers; 
contemplation  of  a  settlement,  or  family  provision  (J).     Ai  gage  be  part  qf 
where  A.^seised  of  a  copyhold  in  fee,  surrendered  it,  upon  his  f^y**rrange* 
dmrriage,  to  the  use  of  himself  and  his  wife  in  special  tail,  re* 
maiikler  to  her  in  fee,  upon  condition  that,  if  he  paid  50L  at  a 
dij  certain,  to  the  daughter  that  the  wife  had,  then  the  whole   '    [  l65  ] 
airrender  should  be  void.    The  day  elapsed^  the  50/.  not  paid, 
aod  the  husband  died  without  issue.    On  a  bill  to  redeem^ 
fatoiight  by  his  heir  against  a  purchaser  from  the  wife,  the  de- 
fendant pleaded  that  he  was  a  purchaser  for  a  valuable  consi* 
deration  without  notice ;  and  it  was  resolved,  that  this  was  not 
originally  designed  for  a  mortgage,   but    that    the*  party^  by 
settling  it  thus,  had  left  it  in  his  election;  either  to  perform 
the  condition  by  paying  the  money,   or  to  let  the  settlement 
stand ;  he  had  chosen  tlie  latter,  and  the  plea  was  allowed. 

So,  where  one^  (e)  upon  hb  marriage,  covenanted  that  his  Testator  di- 
wife  should  be  paid  lOOOZ.  within  two  years  after  his  death,  ^^^^^ 
aod  for  performance  thereof)  entered  into  a  statute ;  but  prior  hU  wife^  who 
to  the  covenant  and  statute,  had  mortgaged  part  of  the  lands  ^taoka^^!^ 
for  500/.  for  certain  years.    Afterwards  he  devised  these  lands  ^^^^^  ^ 
to  his  wife  and  her  heirs,  if  the  1000/.  were  not  paid  to  her^. 
according  to  the  marriage  covenant,  she  paying  off  the  said  500/. 
He  died,  leaving  his  wife  executrix,  to  whose  hands  assets 
came;  the  1000/.  not  being  paid  to  the  wife,  she  paid  off  th& 
500/.  and  had  the  mortgage  lands  assigned  to  her«    She  then      C  l^^  ] 
conveyed  over  the  mortgage  lands  in  fee  by  fine  and  deed^ 

(0  1  Vem.  193.  (0  Sir  Niehcku  fVobt^n  v.  Aiton, 

{d)  King  ▼.  Bnmliy,   t  £q.  Ca.      Hardr.  511. 
Abr.  595.  c  8. 
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The  question  was,  whether  the  heir  of  the  coveBantor  cooM 
redeem,  paying  the  1000/.  and  die  500/.  widi  interest  upon  dis- 
count of  the  profits  i    And  the  Lord  Chief  Baron  was  of  ofH- 
nion  be  could  not ;  for  the  devise  to  the  wife  was  absolute,  if 
the  1000/.  were  not  paid  at  the  time  appointed. 
D'uHnetionbe^       A  distinction  bath  been  likewise  taken,  between  mortgi^s 
mtiBoiewWk^  >uad   defeasable  purchases,    subject  to  re-purchases    within  a 
gwBj-  <o  r«-|mr.  ^^^  Hmted,  where  the  interest  is  taken  by  way  of  rent-charge ; 

for,  in  the  latter  cases,  the  stipulations  made  between  the  par- 
ties must  be  strictly  adhered  to,  or  the  estate  of  the  grantee 
will  become  absolute.  If  it  were  otherwise,  it  would  make 
property  very  precarious :  for  if,  after  the  term  agreed  upon, 
the  estate  were  to  be  considered  as  a  redeemable  interest, 
then  it  would  be  only  a  personal  estate  ;  but,  if  considered 
as  absolute,  it  would  be  a  freehold,  and  must  be  conveyed  as 
such.  This  would  create  great  confusion,  and  render  it  werj 
difficult  for  persons  either  to  dispose  of  such  property,  or  to 
settle  what  kind  of  conveyance  was  proper. 
[  167  ]  Thus,  where  I.  S.  (/)  granted  a  rent-charge  in  fee  of  48/. 

imSiM^f  ill*  a  year  to  B.  upon  condition,  that  if  I,  S.  should,  at  any  time, 
a  yMT, /or  800L  give  notice  to  pay  in  the  consideration-money  (being  800/.)  by 
be  vM  if  instalments,  viz.  100/.  at  the  end  of  every  six  months ;    and 

^^'S^A^?'    should,  pursuant  to  such  notice,  pay  the  same  and  interest,  ai 
iime^  give  «o-     any  time  during  his  life-time,  then  the  grant  to  be  void«  There 
^JI^Sm^^^S    ^^  "^  covenant  for  I.  S.  to  pay  the  money,  and  the  rent-chaige 
Sy  heir  to  re-      was  much  less  than  what  the  interest  came  to  (interest  then  be- 
'  ing  Sper  cent,).    B.  had  conveyed  it  over  after  I.  S.'s  death  to 
a  purchaser  with  collateral  security  for  quiet  enjoyment,  and 
the  purchaser  had  afterwards  made  a  marriage  settlement  upon 
it.    The  question  was,  whether  it  was  redeem&ble  after  sixty 
years  ?    And  it  was  decreed  by  Lord  Cowper,  that  it  was  not. 
His  Lordship  observed,  it  was  material  that  at  the  time  of  mak- 
ing the  mortgage,  interest  was  at  8  per  cent, ;   the  rent-charge 
therefore,  was  much  less  than  the  interest  of  the  money ;  con* 
sequently  the  payment  of  the  rent-charge  could  not  be  taken 
as  the  payment  of  the  interest;  that  several  circumstances  oc- 
curred in  this  case,  which,  though  each  of  them  singly  might 
[  16^  ]       "ot  ^  of  f<^^<^c  ^o  ^^  ^^  redemption,  yet,  joined  together, 
were  strong  enough  to  prevail  over  it;    that  the   mortgagee' 
seemed  to  have   allowed  a  consideration  for  purdiasing  the 

(  /}  Flayer  v.  Ltnington,  1  P.  Wms.  268. 


(Q)  See  the  modem  cases  on  this  subject  collected  in  note  to  p.  183,  pottea. 
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^uitj  of  redemption  after  the  death  of  the  mortgagor ;  first, 
by  taking  the  rent  of  48/.  per  annum ;  secondly,  by  agreeing 
to  have  his  money  by  instalments ;  thirdly,  by  leaving  it  only 
at  the  election  of  the  mortgagor,  whether  he  would  redeem  or 
not ;  that  there  could  be  no  reason  given  why  such  a  contingent 
right  of  redemption  might  not,  upon  fair  and  equitable  terms,  - 
be  purchased ;  that  length  of  time,  where  so  great  as  in  the 
present  case,  was  a  good  bar  of  redemption  of  a  rent-charge, 
as  well  as  of  land  ^  and  that  the  mortgagor  was  not  bound  to 
pay  the  money  by  any  covenant. 

The  reporter  observes  upon  the  last  case,  that  it  was  thought 
length  of  time  was  the  principal  objection  to  the  redemption ; 
bat  in  the  case  of  Mellor  v.  Xees.(g),  which  came  ott  before 
Lord  Chancellor  Hardwicke,  upon  an  appeal  from  the  Rolls, 
the  doctrine  that  such  limited  agreements  for  redemption,  or 
rather  re-purchase,  were  legale  was  confirmed  (r). 

In  this  case  a  mortgage  was  made  of  an  estate  by  the  plain-       [  l69  ] 
tiff's  grandfather,  Thomas  Mellor,  in  1689,  to  John  and  James  ^-^^^ 
Whitehead ;  the  Whiteheads  afterwards,  on  the  5th  of  June,   2001!  B,  Uaaed 
1689,  mortgaged  the  same  estate  to  Cartwright  and  Haywood,  *yjrt^^^^ 
and  their  heirs,  for  securing  200/.,  to  which  Thomas  and  his  of  10/.  on  cow- 
sod,  John  Mellor,  were  parties ;  and  Cartwright  and  Haywood,  «^%|V  »wf- 
ia  order  to  secure  themselves  the  interest,  made  a  lease  to  the  ^^^po,^  «>» 
plaintiff's  father  and  to  bis  assigns,  dated  the  12th  of  June,  Fwiy^^' 
1689,  for  five  thousand  years,  at  the  rate  of  12/.  a  year,  for  Jgfa*^!'^^ 
the  three  first  years,  and  10/^  a  year  for  the  remainder  of  the  hint  to  redeem 
term ;  and  if,  in  the  space  of  three  yecarSf  the  200/.  was  paid  ^J^^J  a» 
with  interest,  then  the  premises  were  to  be  re-*conveyed.    Re-  QhsoWtefur^ 
ceipts  had  been  given  sometimes  for  interest,  and  sometimes  for  to  a^^ofor 
a  rent-charge;  the  last  receipt  was  in  1730.    The  200/-  lent  re^cluuein 
was  money  left  under  one  Sutton's  will  in  1687,  and  directed 
to  be  laid  out  in  the  purchase  of  landi  in  fee,  in  Lancashire  or 
Cheshire ;  the  rents  to  be  applied  towards  clothing  twenty-four 
aged  and  needy  house-keepers.    The  estate,  at  the  time  of  the 
mortgage,  was  worth  500/.  only,  but  was  now  valued  at  900/. 
The  phuntiff,  on  the  20th  of  January,  1738,  had  given  notice 
that  he  would  pay  in  the  money ;  but  the  defendant,  a  new       [  170  ] 

ig)  2  Atk.  494. 


(R)  The  case  of  Mdlor  v.  Idea  also  turned  greatly  on  length  of  time.    It   Bi-jwckne, 
is^  howeYer,  now  clearly  settled,  that  a  han&fide  purchaser  of  an  estate  will 
not  be  considered  as  a  mortgagee  on  account  of  a  right  to  re-purchase  being 
reacTTed  to  the  vendor,  though  at;  an  advanced  price.  Botl.  Co*  Litt  205  a. 
B*  1.  s.  X.   Poftea,  189,  note  (T). 
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FettiTi  an  re* 
demptUm  no 
uvail. 

.[  17.1  ] 


[  172] 

Ahsence  of  co* 
tenant  to  pay 
money,    A'o  tn- 
conrenience  of 
Recounting  in 
iBOMe  of  rent' 
charge. 


trustee  of  the  charity,  had  refused  to  take  it,  insisting  that  it 
was  an  absolute  purchase.  And  it  was  so  decreed  by  Fortes^ 
cue.  Master  of  the  Rolls,  from  which  decree  there  was  now 
an  appeal  made  to  the  Chancellor.  His  Lordship  said  there 
were  two  general  questions  in  the  case.  First,  as  to  the  con- 
tract, whether  the  transaction  was,  in  its  nature,  a  mortgage, 
or  a  defeazable  purchase,  and  subject  to  a  re-purchase  ?  Se- 
condly, whether,  if  originally  intended  as  a  mortgage,  length 
of  time  would  not  be  a  bar  to  redeeming  f  As  to  the  first, 
there  was  a  difference  between  such  an  agreement  as  this,  which 
related  to  a  rent*charge  issuing  out  of  iand^  and  an  agreement 
which  related  to  the  laud  itself.  So  also  the  case  of  creating 
a  rent-charge,  and  mortgaging  a  rent-charge,  were  different 
considerations ;  when  a  man  took  a  mortgage,  the  produce  of 
the  estate  was  not  only  barely  adequate  to  die  interest,  or  even 
to  a  perpetual  payment  of  the  interest,  but,  generally,  was 
double  the  value  of  the  interest  of  the  money  lent.  If  any 
fetters  had  been  laid  upon  redeeming  the  mortgaged  estate,  bj 
an  original  agreement  either  in  the  mortgage-deed,  or  in  a  se- 
parate deed,  it  would  not  have  availed,  where  it  was  done  with 
a  design  to  wrest  the  estate  fraudulentltf  oeU  of  the  hands  (f 
the  mortgagor:  but  what  fraud  or  inconvenience  was  there  in 
this  case  ?  The  land  itself  was  not  parted  with,  but  it  was 
merely  selling  a  rent-charge  strictly  adequate  to  the  coneideiatioa 
given ;  and,  instead  of  having  a  chance  for  the  whole  estate, 
the  lender  was  contented  to  buy  the  interest  for  ever  by  way  of 
rent-charge.  As  to  the  particular  agreement,  bis  Lordship  said, 
that  from  that,  and  from  the  articles  made  in  1689>  it  appeared 
plainly  to  be  the  intention  of  the  parties,  that,  after  the  end  of 
three  years,  the  interest  should  be  changed  into  a  rent-charge, 
and  be  irredeemable.  His  Lordship  farther  said,  it  waa  mate- 
rial that  the  money  left  to  the  charity  and  lent  was  not  to  be 
laid  out  at  interest,  but  to  be  invested  in  land  in  fee  simple;  so 
that  the  trustees,  being  under  an  inability  of  treating  in  the 
common  way,  put  it  in  this  method;  and  the  will  itself  laid 
the  foundation  of  the  transaction,  and  cleared  the  defendants 
from  the  suggestion  of  oppression  and  impositiou. 

Likewise  an  essential  circumstance  in  this  case  was,  that 
there  was  no  covenant  in  the  deed  for  re-payment  of  the  mort- 
gage-money (A) ;  for  though,  in  general,  this  was  no  rule  against 
redemptions,  here  it  was  explanatory  of  the  whole  scheme  and 
intention  of  tiie  parties.     He  did  not  found  his  opinion  singly 

{h)  1  Will.  271.    [Et  vide  S,V.  182,  postca,— JErf.] 
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upon  the  nature  of  the  contract*  but  also  upon  the  great  length 
of  lioiieelap^edy  being  forty -eight  years.  Not  that  the  general 
rule  of  the  court  (not  to  suffer  a  common  and  plain  mortgage 
to  be  redeemed  after  the  mortgagee  had  been  in  reception  of 
the  rents  and  profits  a  considerable  time,  because  it  would  be 
making  him  bailiff  to  the  mortgagor,  and  subject  to  an  account) 
applied  forcibly  in  this  case  of  a  rent-charge ;  there  would  be 
no  such  inconvenience,  for  the  person  might  easily  account ; 
but  the  value  of  property  was  greatly  altered  since  1689;  there- 
fore more  might  have  been  said,  if  the  redemption  had  been 
proposed  sooner.  His  Lordship  concluded  by  saying,  the  bill 
was  properly  dismissed  at  the  Rolls,  not  so  much  upon  general 
Riles,  as  upon  the  particular  circumstances  of  the  case,  and  of 
the  similitude  between  it  and  that  of  Floyer  v.  Lavingfon  (t). 

It  is  to  be  observed,  upon  the  reason mg  in  this  case,  that       [  173  1 
althongh  Lord  Hardwicke  stated  the  length  of  lime,  as  an  ad-   Observutwns  on 
ditional  reason  in  support  of  this  decree,  yet  (le  only  ui^ed  it  gage  of  rent- 
as  to  its  operation  in  alterinfr  the  value  of  the  property,  and  not  f***5^/»  «»^ 
a3  a  presumption  of  the  grantor  s  having  abandoned  his  right  guished. 
of  redemption,  if  he  had  ever  beien  entitled  to  it.    And  his 
Lmlship  principally  determined  upon  the  special  circqni9tances 
of  the  contract ;  for,  as  he  justly  observed,  length  of  time  was 
allowed  to  be  a  good  objection  to  redemption,  because  of  the 
difficulty  it  laid  upon  the  mortgagee  of  accounting,  which,  in 
tbe  case  of  a  rerft-charge,  did  not  exist.     A  distinction  which 
bad  been  taken  before  in  the  case  of  Lord  Hiddrington  v.  Je/i- 
ningSf  in  Lord  Harcourt*s  time(&),  cited  by  Sir  Joseph  Jekyl 
in  Floyer  v.  Lavhgtov,  where  the  court  took  a  difference  be- 
tureen  a  mortgage  of  a  rentncharge  and  of  land  ^  aod  allowed  a 
redemption  in  tbe  former  case  after  eighty  years. 

And  it  seems,  from  the  determination  in  the  case  of  Tas^  Conveymee  m 
burgh  and  M'Namara  v.  Sir  Robert  Echlin  et  ai:(l)  that  such  ^le^^Z/"^ 
a  contract  respecting  lands,  limiting  the  payment  of  the  money  jvy^*'^^  nf 
advanced  and  interest  thereupon  to  a  particular  period,  would   ^Jj  ,•   ^.  -' 
be  considered  in  the  nature  of  a  conditional  purchase,  and  no   years,  if  not 
redemption  allowed  thereof,  after  tlie  time  stipulatedi  ^inTefetaiiU' 

This  case  came  before  the  HoM$e  of  Lords  upon  an  appeal  right  dfredemp- 
from  a  decree  made  by  the  Lord  Chancellor  of  Irelatid,  in  the  non-payment^ 
year  1732,  on  the  following  circumstances,  u/z.  reieated^  no 

,  '  ,       °  covenant  to  pay 

Kmg  James  I.  by  his  letters  patent  unpler  the  great  seal,  numey^  five 
dated  the  17th  of  June,   1608,  granted  divers  lands  to  John  f^^'u^^' 

prayed  and 
(t)  Supra,  page  167.  (0  Tashurgh  v.  Echlin  et  al.'  4  Hro.    granted ;  decree 

(k)  Widdrington  V.Jennings,  t\ii!f\      Par.Ca.  14^.     [2  Toinl.   ed.  265.—    acquiesced  in 
1  P.  WiM.  Kcp.  a70.  iiW.] 
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ikkiy-fciiir  Kiog  and  John  Bingleyy  and  their  assigns,  for  116  years,  to 
JSryawdowi  commence  from  the  18th  of  May  then  last  past,  at  a  certaiq 
granted;  tip-  yearly  rent.  The  residue  of  which  term,  by  deed  dated  the 
md  reoSwd^  ^^^  of  May,  l677,  became  vested  in  John  Tasburgh,  father 
for  thatprotiio  ^f  Henry  Tasburgh,  the  appellant  in  the  cause. 
ufasbSding,  King  Charles  I.  by  his  letters  patent,  dated  the  25th  of 

March,  1647,  granted,  the  same  premises  to  Sir  Maurice  £us« 
tace  and  his  heirs  at  a  like  rent,  but  without  reciting  or  taking 
any  notice  of  the  term  of  1 16  years.  Sir  Maurice,  by  his  will 
dated  the  £Oth  of  June,  1665,  devised  the  premises,  ^inter  alia, 
[  175  ]  to  his  nephew  Sir  John  Eustace  in  fee;  who  by  virtue  thereof, 
or  as  heir  at  law  of  the  testator,  became  entitled  to  the  rever- 
sion and  inheritance  of  the  premises,  expectant  on  the  deter-* 
mination  of  the  term  of  1 16  years. 

The  premises  being  only  of  the  clear  yearly  value  of  2001, 
Sir  John,  in  consideration  of  200/.  paid  him  by  the  said  John 
Tasburgh,  did  by  lease  and  release,  dated  the  dOth  and  Slst  of 
May,  1681,  grant  and  convey  the  same  to  Charles  Tasburgh 
and  his  heirs,  in  trust  for  John  Tasburgh ;  m  which  indenture 
of  release  there  was  a  proviso  to  the  following  effect,  viz.  That 
if  Sir  John  Eustace,  his  heirs,  executors,  or  administrators, 
should  pay  to  Charles  Tasburgh,  his  executors,  administrators, 
or  assigns,  at  the  end  of  five  years,  to  be  accounted  from  th^ 
date  of  the  release,  the  sum  of  200/.  with  full  interest  for  the 
same,  at  the  rate  of  10/.  per  cent  per  annum',  according  to  the 
custom  of  the  kingdom  of  Ireland;  that  then  it  should  be 
lawful  for  him  and  his  heirs,  into  the  premises  to  re-enjter,  and 
the.sape  to  re-possess  and  ei\joy  as  in  his  and  their  former  right 
But  if  Sir  John,  his  heirs,  executors,  or  administrators,  should 
fail  in  payment  of  the  money  with  interest  at  the  time  limited, 
{  ^76  ]  that  then  ^e  estate  of  the  said  Charles  Tasburgh  should  be 
absolute  and  indefeazable,  as  well  in  equity  as  in  law ;  and  that 
Sir  John,  his  heirs  and  assigns,  should,  on  failure  of  payment 
as  aforesaid,  be  for  ever  debarred  from  all  right  and  relief  in 
equity,  against  the  tenor  of  the  said  release.  And  Sir  John  did 
thereby,  for  himself  and  his  heirs,  release  unto  C  «*Ies  Tas- 
burgh,  his  heirs  and  assigns  for  ever,  all  his  right  r.  equity  to 
redeem  the  premises,  in  case  of  failure  of  payment  as  aforesaid: 
and  there  was  no  covenant  in  the  deed,  on  the  part  of  the 
grantor,  to  repay  the  200/.,  or  the  interest  thereof,  as  is  usual 
in  mortgages. 

The  five  years  mentioned  in  the  proviso  being  elapsed,  and 
no  part  of  the  200/.  or  the  interest  thereof  having  been  paid, 
John  Tasburgh  (having  no  remedy  at  law  to  compel  the  pay^ 
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meoti  tfae  estate  being  only  a  reTenio#  expectant  upon  the 
determioation  of  a  term  of  which  tliere  were  then  forty- 
^Ihree  years  unexpired)  exhibited  a  bill,  in  April  1687,  in  the 
name  of  Charles  Tasbuigh,  against  Sir  John  Eustace,  setting 
forth  the  nature  of  the  conveyance,  and  praying  payment  at  a 
certain  day,  or  that  the  conditional  estate  of  Charles.  Tasburgh 
in  the  premises  (in  case  it  should  be  adjudged  to  be  a  defeaz* 
able  or  redeemable  estate)  should  be  made  absolute  to  him  and 
bis  heirs ;  and  that  in  that  case  Sir  John  Eustace  might  be  fore- 
dosed  of  aU  right  or  equity  of  redemption  of  the  premises,  and 
m^t  make  farther  absc4ute  conveyances  and  assurances  to  the 
said  Charles  Tasburgh,  according  to  the  tenor  and  true  meaning 
qt  die  indentures  of  lease  and  release. 

Sir  John  being  served  with  a  subpana  to  answer  this  bill, 
stood  out  all  process  of  contempt  to  a  sequestration,  and  in 
May  1688,  appeared  by  hb  Six  Clerk,  and  prayed  a  commission 
for  taking  his  answer  in  England,  which  was  granted  by  consent. 
But  it  was  ordered,  that  unless  the  saime  was  returned  by  the 
9iiA  of  June  following,  the  cause  should  be  set  down  to  be 
heard,  and  the  bill  tak/sn  pro  confesso.  Sir  John  having  neg- 
lected to  answer  at  the  time  limited,  farther  time  was  given 
him ;  but  he  still  neglecting  to  answer,  a  decree  was  made  the 
nth  December,  1688,  that  he  should  be  foreclosed,  unless  the 
principal,  interest,  and  costs,  were  paid  before  the  1 1th  Decem- 
ber, 1689. 

Afterwards  Bijr  John  Eustace  returned  to  Ireland,  apd  lived 
until  the  year  1706,  when  he  died  without  issue ;  but  he  never 
took  any  one  step  to  impeach  these  proceedings  or  decree;  or 
did  he  ever  attempt  to  seek  a  redemption  of  the  premises, 
bat  acquiesced  under  the  decree  for  eighteen  years*  Henry 
Tasbuigh,  the  appellant,  succeeded  to  this  estate  on  the  death 
of  his  father,  in  1691,  and  entered  thereupon.  And  not  iml^ 
gining  that,  after  an  acquiescence  of  thirty-four  years  und^r  the 
decree,  any  person  would  set  up  a  claim  thereto  under  Sir  John 
Eustace,  he  by  indenture,  dated  the  24th  of  April,  17^2,  in 
considefT^ion  of  a  fine  of  300/.,  demised  the  same  to  the  ap- 
pellant jiiOTge  M'Namara,  for  the  term  of  thirty-one  years,  at 
the  clear  yearly  rent  of  250/.  But  the  value  of  lands  in  Ireland 
risiif  considerably,  a  bill  was  exhibited  in  tlie  Court  of  Chancery 
there,  in  September  1723,  by  several  persons  in  right  of  their 
wives  (nieces  and  co-heiresses  of  Sir  John  Eustace)  alledging, 
that  the  bill  of  foreclosure  was  obtained  by  surprise,  fraud,  and 
imposition ;  and  praying  it  might  be  reviewed  and  reversecl.  * 
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Afterwards,  in  ApA  17^99  ^^  appellant  Henry  put  in  a  plea 
and  answer  to  this  bill  (which  having  abated,  they  claimed  a 
right  to  revive)  insisting  on  the  title  as  before  set  forth; 
and  farther  pleading  the  lease  and  release  executed,  in  1681, 
by  Sir  John  Eustace,  the  declaration  of  trust  executed,  by 
Charles  Tasburgh,  the  decree  of  foreclosure,  and  the  pro- 
ceedings had  in  that  cause,  and  the  great  length  of  time  and 
acquiescence  under  that  decree.  And  George  M'Namara  de- 
nied notice  of  the  respondents*  title,  and  insisted,  that  he  was  a 
purchaser  for  a  valuable  consideration,  of  his  said  term  with- 
out any  notice.  But  it  was  decreed,  tliat  upon  the  re- 
spondents* paying  the  appell&nt  Henry  the  principal,  interest, 
and  costs  due  to  him,  he  should  reconvey  the  same ;  and 
as  to  M'Namara,  an  issue  was  directed  to  ^be  tried,  whe- 
ther he,^  at  any  time,  and  when,  had  notice  that  the  co- 
heiresses of  Sir  John  Eustace  had  or  claimed  any  and  what 
right  to  the  lands  in  question,  after  the  lease  to  King  and  Biiig- 
ley  should  expire. 

From  this  decree  the  appeal  was  brought;  it  being  insisted, 
on  the  part  of  the  appellants,  that,  as  the  case  was  circum- 
stanced, there  ought  to  be  no  redemption,  upon  any  terms 
whatever ;  it  having  been  expressly  agreed  by  the  release,  in 
1681,  that,  if  the  money  was  not  paid  within  five  years,  the 
estate  should  be  irredeemable ;  it  ought  therefore  to  be  consi- 
dered as  a  conditional  purchase,  and  the  rather,  because  there 
was  no  covenant  to  repay  the  money.  That,  as  the  appellant 
Tasburgh,  or  those  under  whom  he  claimed,  could  not  compel 
payment,  it  ought  not  to  have  been  decreed  a  mortgage :  for, 
in  cases  of  mortgages,  the  remedy  should  be  reciprocal  (s) ; 
consequently,  no  equity  of  redemption  could  arise  or  spring 
from  the  condition  contained  in  the  release ;  for  the  supposed 
pledge  was  only  a  reversion  expectant  on  a  long  term  of  years, 
whereof  no  less  than  forty- three  were  then  to  come,  during 
which  time  it  could  yield  no  manner  of  fruit  or  profit. 
I'hat  the  200/.  was  a  sufficient  consideration  for  the  absolute 
purchase,  according  to  the  then  value  of  lands  in  Ireland.  That 
the  decree  of  the  11th  December,  1688,  ought  to  be  binding 


IJen  in  mort* 
gage  not  recU 
procaU 
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(S)  It  has  been  frequently  said,  that  the  lien  in  n  mortgage  ought  to  be 
equal,  and  that  where  one  side  cannot  foreclose,  the  of  her  ought  not  to  be 
allowed  to  redeem.  But  a  mortgage  is  not  in  all  cases  completely  mntiialy  as 
in  Talbei  v.  Brudtlil,  1  V^rn.  S94,  where  the  proviso  was,  that  on  payment 
of  the  principal  money  in  the  year  1688,  the  estate  shonld  be  redeemed  or 
conveyed,  a  redemption  was  allowed  before  the  arrival  of  the  timestipoUtetl 
in  the  proviso,  but  a  ibreclo&ure  would  not  have  been  decreed  before  tliat 
feriod.  '     '  S 
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HpoD  Sir  John  Eustace,  and  upon  the  respondents,  as  claiming 
under  him.  And  even  supposing  this  to  be  the  case  of  a  mort* 
gage  clearly  and  undoubtedly  redeemable,  yet,  considering 
the  length  of  time  that  the  mortgagor,  and  those  claiming  un- 
der him,  had  acquiesced,  without  demanding  such  redemp- 
tion, and  regard  being  had  to  the  other  circumstances  of  the 
case,  no  redemption  ought  to  be  decreed. 

To  this  it  was  answered  by  the  respondents.  That  upon  tlie 
hee  of  the  deeds  the  transaction  appeared  to  be  a  mortgage ; 
that  John  Tasburgh  understood  it  so  to  be,  or  he  would  not  have 
brought  his  bill  of  foreclosure.  That  such  clauses  to  restrain 
the  redemption  were  always  considered  in  equity  as  terms  ex-r 
torted  from  the  necessities  of  the  borrower,  and  tending  to  usury 
and  oppression ;  that  the  decree  in  I688  was  not  binding  or 
conclusive,  being  obtained  in  the  absence  of  Sir  John  Eustace, 
without  any  defence,  and  in  time  of  war  and  general  confusion ; 
it  was  never  completed,  or  the  account  directed  taken,  or  the 
order  for  foreclosure  made  absolute.  As  to  the  length  of  time, 
it  yas  j»id,  that  the  firstJease  granted  did  not  empire  until  1724> 
which  was  {ffter  the  first  bill  for  redempUon  was  brought ;  con- 
sequently Tasburgh  could  not  be  considered  as  a  mortgagee  in 
possession,  till  after  the  expiration  of  that  term  j  for,  during 
its  continuance,  he  was  in  possession  as  a  tenant,  and  not  as  a 
mortgagfse.  Besides,  3ir  John  Eustace  being  in  England  from 
the  time  of  making  the  mortgage  till  near  tiis  death,  and 
in  extreme  poverty,  and  his  heirs  at  law  having  been  under  co- 
verture or  infancy  from  that  time  to  the  time  of  filing  their  bill 
in  1723,  which  was  before  the  reversionary  estate  came  into 
possession,  no  laches  or  delay  could  reasonably  be  imputed  to 
them.  As  to  M'Namara,  it  was  said  to  be  proved  by  the 
respondents,  that  the  premises  were  of  the  yearly  value  of 
900/.  and  that  the  only  consideration  for  his  lease  was  a 
fioe  of  300/.  and  an  annual  rent  of  250/.  and  that  it  ap- 
peared in  the  cause,  that  he  had  notice  of  the  respondents* 
title,  previous  to  his  taking  the  lease ;  and  that  covenants  were 
mserted  therein  for  bearing  the  loss,  in  case  of  an  eviction ; 
for  which  reasons  it  was  hoped  the  appeal  would  be  dismissed 
with  costs. 

But  It  was  ordered  and  adjudged,  that  the  proceedings,  or- 
ders, and  decrees,  (herein  complained  of,  should  be  reversed^ 
9nd  the  respondents'  bill  dismissed. 

I  thought  it  necessary  to  state  the  reasons  ofiered  by  the  par- 
ties to  this  appeal  rather  at  large,  because  a  satisfactory  answer 
being  given  to  the  arguments  of  the  appellants,  founded  upon 
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die  length  of  time  thai  had  elapsed  since  the  decree  for  £mv 
closure,  lipcpo  the  decree  itself,  and  upon  the  purchase  d 
M'Nainara,  the  case  appears  tp  me  to  turn  abstractedly  upon 
the  question  of  the  legality  or  illegality  of  the  proviso  for  a  re-» 
purchase.  And,  indeedj^  if  the  order  for  foreclosure  had  eveu 
been  made  absolute,  I  apprehend  it  would  have  made  no  differ* 
ence  in  the  case,  had  the  transaction  been  adjudged  a  mort- 
gage, and  the  proviso  been,  considered  by  die  Lords  as  in- 
serted with  a  view  to  restrain  thfe  equity  of  redemption; 
because,  in  such  case,  the  ori^nai.i^eement  would  have 
been  considered  as  fraudulent,  and  the  arti^e  of  adding  the 
sanction  of  the  court  to  the  transaction,  would  only  have 
made  the  conduct  of  the  parties  appear  in  a  more  criminal 
view. 

But  in  all  these  cases  where  the  equity  of  redemption  is  re- 
butted by  agreements  of  diis  kind,  and  the  transaction  is  consi- 
dered as  a  conditional  purchase,  the  intention  of  the  parties 
at  the  time  of  contracting  must,  I  apprehend,  be  clearly 
proved,  or  necessarily  implied,  from  the  circumstances  attend- 
ing it,  otherwise  the  general  rule  will  not  be  departed 
from  (t). 


ProcUo/or  re» 
purchate  aU 


(T)  It  seems  clearly  dedncible  from  the  obsemtionfl  of  Lord  Redesdale, 
invemer  v.  WinstaiUeyf  9  Sch.  &  lief.  S93y  that  a  proviso  for  re-purchase 
will  not)  of  itself,  be  svdfficient  to  tnm  a  bcmA  fide  purchase  into  a  mortgage, 
tboagfa  it  be  limited  to  be  exercised  within  a  certain  time,  and  at  an  ad- 
vanced price ;  and  such  appears  to  be  the  present  received  opinion  of  the 
Eroftssion.  Bad.  Co.  litt.  t05  a.  p.  1.  s.  2.  Sng;.  V.  &  P.  StS,  5th  ed.  If, 
owever,  the  parclu)ser,  instead  of  takinc  the  risk  of  the  contract  on  bim« 
self,  takes  a  security  for  the  repayment  of  the  principal  money^  or  if  Iroia 
a  view  of  the  whole  circumstances,  the  transaction  in  the  first  instance  ap- 
pears to  have  been  intended  as  a  mortgage  with  a  proviso  for  a  reconvey- 
ance merely  within  a  certain  time,  such  circumstances  will  vitiate  the  sale, 
and  tnm  the  absolute  conveyance  into  a  mortgage,  and  the  proviso  will  be 
rejected  as  repugnant,  on  tiie  rule  of  equity,  that  the  right  of  redemption 
cannot  be  limited  or  restrained,  antes,  157,  in  notis,  et  vide  ie»6.  In  Vermtr 
and  Boston  v.  Win$t<a^f  ubi  supra,  the  plaintiJST  B.  havinc  become  embar- 
rassed, applied  to  the  defendant  to  lend  him  S00<.,  and  to  take  an  asrignment 
of  a  rent*charge  of  50<.  a  year,  of  which  B.  was  possessed,  for  the  same. 
The  defendant  consented  to  tlie  application,  and  the  assignment  vnis  exe- 
cuted in  December,  1786,  with  a  covenant,  providing  that  B.  should  be  at 
liberty  at  any  time  to  re-purchase  and  re-assume  the  rent-charge,  on  giving 
three  months  notice  of  his  intention,  and  paying  the  sum  of  350Z.  and  all  ar- 
rears. The  plaintiffs  also  executed  their  jomt  and  several  bond  to  the  de- 
fendant, in  the  sum  of  7001.  conditioned  for  the  payment  of  the  said  sum  of 
350A  on  the  lOth  of  August  then  next ;  and  conditioned  also  for  the  regular 
and  punctual  payment  of  the  rent-charge.  The  Lord  ChanceUor  consider- 
ed the  deed  ot  assignment  as  a  security  given  upon  a  loan.  He  did  not 
think  that  the  dauae  <if  redemption  rf  UeOf  would  have  had  the  effect  ef  twrmmgr 
the  transaction  into  a  loony  nor  did  he  lay  any  great  stress  on  the  additional 
sum  of  50/.  to  be  paid  on  a  re-purchase  (although  a  similar  circumstance,  hu 
Lordship  said,  appeared  from  the  printed  report  of  LaufUy  y.  Hooper, 
3  Atk.  ^78,  to  have  been  one  of  the  grounds  of  Lord  Hardwicke's  decree). 
What  vitiated  the  transaction  was^  the  defendant  not  taking  on  himself  the 
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(m)  2  Yes.  44. 


whole  risk  of  the  onniilif,  bat  securing  liimself  hy  tbe  bond  for  7001.— See, 
on  the  same  snbject,  Qiford  v.  Hort^  1  Sch.  &  Lef.  407. 

In  the  case  of  Ijonguei  v.  Seawen,  1  Yes.  sen.  406.  it  was  said  to  be  a  well    Court  a/^ntf 
known  rule  that  the  conrt  leant  extremely  against  contracts  with  liberty  to   jtrotteoeofor  ffr 
re-porchase,  where  the  proviso  for  re-purcbase  was  introduced  in  the  original   furchoM* 
grant  as  part  of  the  same  transaction ;  the  court  going  very  unwillingly  into 
that  distinction,  and  endeavonring,  if  possible,  to  bring  them  to  he  cases 
of  redemption.    This  latter  part  of  the  rule  implies,  that  it  is  possible  to 
reserve  an  express  power  of  re-pnrchase,  if  it  be  not  vitiated  by  fraud,  nor 
contaminated  with  circumstances  involving  the  conclusion,  that  the  grantor 
anderstood  he  was  entering  into  a  contract,  not  for  an  absolute  sale,  but  for 
a  sale  retrievable  on  payment  of  the  money  advanced  by  the  grantee.    The 
rule  vras  certainly  attended  to  in  the  decision  of  the  earlier  cases,  but  at 
the  present  day  (it  is  presumed)  it  would  have  little  or  no  weight  with  the 
court 

The  covenant  for  payment  of  the  money  at  the  stipulated  time  has  been 
nnch  relied  on  as  evidence  of  a  loan,  which  therefore,  in  all  transactions  of 
thu  nature,  should  be  omitted.  The  words  **  redemption"  and  *'  re-purchase," 
may  be  used  promiscuously.  Lord  Hardwicke  said,  there  was  little  differ- 
ence between  the  meaning  of  'them.  3  Atk.  278.  But  for  the  sake  of  keep<* 
ing  things  distinct  in  terms  which  are  distinct  id  substance,  they  may  be 
appropriately  used  to  distinguisb  between  sales  which  are  pignorititioua 
and  sales  which  are  conditional,  without  being  subject  to  an  equity  of  ror 
demption.  And  see  1  Yes.  sen.  406.  Forms  of  conveyances,  with  provisoes 
for  re-pnrchase,  will  be  found  in  the  Appendix,  No.  XIY. 

The  proviso  for  re-pnrchase  hqs  obtamed  more  in  annuity  deeds  than  in    Found  for  moti 
ray  other  species  of  assurance.    It  is  there  a  common  provision,  though  it  partimammiif 
yr9s  formerly  conceived  that  it  vitiated  the  annuity  by  converting  the  sum  deeds, 
advanced  into  a  loan  at  usurious  interest.    See  Lawley  v.  Hooper^  3  Atk. 
278.    Since,  however,  the  proviso  is  solely  for  the  advantage  of  the  grantor, 
by  allowing  him  to  extinguish  tibe  annuity  at  pleasure,  without  enabling  the 
grantee  to  compel  the  redemption  of  it,  it  is  now  fully  established  that  such 
a  proviso  will  be  strietly  legal.     See  Aharruy  v.  Harduigf  2  BU  Rep.  859* 
A  C.  5  Wife.  395.   Imham  v.  CAOd,  1  Bro.  Ch.  Ca.  92.    2  lb.  219.    Kt  vide 
6  Yes.  f74.    8  Yes.  137.    Apab.  243.    1  Yes.  sen.  204.    The  distinction  be- 
tween a  loan  and  an  annuity  we  shall  have  occasion  to  consider  more  at 
large  in  a  sulMeqnent  essay  on  the  latter  subject 

But  although  any  fetters  laid  on  redeeming  a  mortgaged  estate  by  some  Coadtfionol 
original  agreement  either  in  the  iport^age  deed,  or  in  a  separate  deed,  will  mUe, 
not  avail  where  it  is  done  with  a  design  to  wrest  the  estate  fraudulently  out 
of  the  hands  of  tbe  mortgagor ;  yet  if  on  money  advanced  an  estate  be 
leased  for  five  hnodred  years,  at  a  certain  rent  for  tbe  three  first  years  of 
the  tern,  mud  at  another  rent  for  the  remainder  of  the  term,  with  a  proviso,  / 
that  if  at  three  years  end  the  money  advanced  and  interest  be  paid,  then 
tbe  premises  shall  be  re-conveyed ;  this  will  be  a  good  conveyance ;  and  if 
the  money  be  not  paid  according  to  the  proviso,  the  premises  granted  will, 
it  has  been  held,  be  irredeemably  vested  in  the  party.  MeUor  v.  Leee,  2  Atk. 
404.  Etiam  antea,  169.  8o  if  the  grantee  of  lands,  subject  to  a  limited 
power  of  redemption,  have  not  all  the  remedies  of  a  mortgagee,  the  con- 
veyance will  not  be  considered  as  a  mortgage,  but  as  a  conditional  sale,  as 
where  lands  were  conveyed  in  lieu  and  satisfaction  of  a  portion  charged  on 
them,  with  a  clause  or  redemption,  if  the  portion  were  paid  in  ten  yean, 
there  being  no  covenant  for  payment  of  the  portion  nor  any  collateral  seen* 
rity,  a  redemption  was  refused  after  ten  years ;  for  if  the  produce  of  the 
sale  of  the  lands  were  uisufficient  to  discharge  the  portion,  the  grantee  could 
not  have  any  remedy  against  the  grantor  to  recover  tbe  deficiency*  Good* 
mm  T.  GfMraim,  2  Ball  Se  Bea.  274.  See  other  instances  of  conditional 
sales,  C<fry  v.  Pt^ord^  Pr.  Ch.  95.    Howeil  v.  Prtci,  lb.  424. 

(U)  By  the  third  section  of  this  act  (9  Geo.  2.  c.  S6.)  it  is  enacted,  that   MoHmamad* 
all  gilby  grants,  conveyances,  appointments,  assurances,  transfers,  and  set* 


/^ 
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9uctdiKMi«e-  That  was  an  information  to  have  a  charity  established,  and  car- 
iteta^e  qfnmt-  ^^^  ^"^^  execution.  The  facts  were,  that  one  being  in  pos- 
Mota,  oNdrouf.  gession,  under  a  judgment  and  M-rit  of  habere  facias  posses- 
^87.  sionem,  of  lands  mortgage^  to  him  in  fee,  made  his  will,  and 

reciting  therein  that  he  was  possessed  of  certain  sums  of  money 
due  by  mortgage  and  other  specialties,  gave  the  money  in  any 
wise  due  by  mortgage,  notes,  or  otherwise,  on  the  estate  of  the 
mortgagor,  whereof  he  was  possessed,  by  habere,  &c.  i    and 
all  his  pergonal  estate,  in  trust  to  pay  his  debts,  legacies,  &c. ; 
and  afterwards,  that  the  trustees  should  settle  a  {dace  for  the 
schooling  and  teaching  so  many  poor  boys,  clothing  them,  &c. 
and  to  pay  the  master  for  such  teaching,  as  the  interest  of  the 
money  he  was  possessed  of,  by  securities  on  the  estate,  late  of 
the  mortgagor,  would  support  and  maintain ;  and  he  devised 
them  all  the  money  due  on  that  estate,  to  be  laid  out  at  inte- 
rest on   good  securities,  to  apply  the  interest  thereof  to  the 
maintenance  of  the  said  school  for  ever.     On  the  part  of  the 
[  )8<5  ]      charity  it  was  urg^d,  that  the  mor^ged  premises  were  not  de- 
vised, but  only  the  money  due  by  mortgage,  and  that  the  heir 
at  law  of  the  testator  ought  to  be  a  trustee  for  the  charity :  tliat 
it  was  only  a  devise  of  the  beneficial,  not  of  the  legal  interest 
which  descended  to   the  heir :    that  the  lands  were  alienablej^ 
and  this  was  given  as  money,  not  as  land.     Sed  per  Master  of 
the  Rolls  :  The  distinction  made  on  the  part  of  the  relator, 
between  a  devise  of  mortgaged  premises,  and  of  the  money  due 
on  mortgage,  did  not  seem  well  founded.  .  By  a  gift  of  all  one's 
mortgages  to  A.  the  whole  beneficial  right  passed  to  hinx;  and 
W^re  th(B  legal  interest  either  in  the  heir  or  executor,  as  it  was 
a  mortgage  in  fee  or  term  for  years,  each  would  be  considered 
as  trustee  for  A.  who  would  be  permitted  by  the  court  to  use 
their  names  to  get  the  money,  or  make  the  pledged  estate  his 
own  by  foreclosure.     If  it  would  be  so  in  that  case,  then  it 
would  be  equally  so^  though  the  phrase  used  was  money  due  on 
fnortgage;   in  which   case,  unless  the  court  construed  it  to 


tlementfl  whatsoeTer,  of  any  lands,  tenements,  or  other  hereditameDts,  or 
of  any  estate  or  interest  therein,  or  of  any  charge  or  incumbrance  afflicting 
or  to  affect  any  lands,  tenements,  or  hereditaments,  or  of  any  stock,  money, 
goods,  chattels,  or  other  personal  estate  or  securities  for  money  to  be  laid 
out  or  disposed  of,  in  the  purchase  of  any  lands,  tenements,  or  heredita- 
ments, or  of  any  estate  or  interest  therein,  or  of  any  charge  or  ineumbranee 
affecting,  or  to  affect  the  same,  to  or  in  trust  for  any  charitable  uses  what- 
soever, which  shall  at  any  time,  from  and  after  the  S4th  day  of  June,  1736, 
be  made  in  any  other  manner  of  form  than  by  this  act  is  directed  and  ap- 
poiited,  shall  be  absolutely,  and  to  all  intents  and  purposes,  null  and  void. 
Bee  next  note  for  the  exposition  of  this  clause  of  the  act,  as  it  relates  to 
mortgages. 


I 
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(ta^M  the  nvhole  interest  of  the  mortgagee^  it  would  make  it  in  MtHmm  md. 
effect  a  void  devise,  or,  at  least  put  it  in  the  power  of  a  third 
person,  whether  the  devisee  should  take  thereby,  or  not.  The 
question  then  was,  Whether  this  was  within  the  mischief  in-  [  186  ] 
tended  to  be  prevented  by  the  statute  ?  He  was  of  opinioA 
that  this  devise  came  within  the  express  words  and  plain  intent 
thereof.  The  design  of  the  act  was  to  lay  a  restraint  on  every 
method  whereby  land  might  possibly  come  into  such  hands,  un-^ 
less  by  the  mauner  therein  prescribed:  the  parliament  had 
therefore,  by  express  words,  taken  this  case  of  a  mortage  in 
the  third  clause,  the  words  of  which,  if  they  did  not  extend  to 
mortgages,  he  was  at  a  loss  to  know  for  what  purpose  they  were 
put  in :  the  meaning  was,  that  you  should  not  give  to  a  cha- 
ritable use,  that  which  was,  or  might  be,  charged  on  land, 
though  not  so  at  the  time  of  the  gift.  Though  by  the  first 
clause  securities  for  money  were  allowed  to  be  given  under  the 
Requisites  of  the  act,  yet  the  subsequent  words  of  that  clause 
afforded  an  argument,  that  mortgages  affecting  lands  actually 
at  the  time  of  the  gift,  would  not  come  within  the  meaning, 
as  there  might  be  other  securities  for  money  not  immediate 
liens  on  lands,  as  debts,  bonds,  &c.  He  should  think,  on 
the  first  clause,  mortgages  were  prohibited:  but  if  doubt- 
ful on  the  first  clause,  the  words  of  the  third  clause  took 
them  in  expressly.  The  information,  therefore,  must  be  dis- 
missed (v). 


<V)  AH  dispotttions  (with  some  exceptions  mentioned  in  the  act)  of  real   What  dhmai' 
csute  to  charity,  and  or  personal  estate  connected  with  land,  as  leaseholds,  tUiu  wUkm 
mortgages,  and  money  to  be  laid  out  in  land,  are  rendered  Toid  by  the  sta-  morinuam  ti€t* 
tate  of  Mortmain,  wheUier  the  charity  be  in  England,  Scotland,  or  eUe- 
where.    Per  Cw.  Cwrtia  y.  Hntton,  14  Yes.  537.     WhUe  v.  Evans,  4  Ves.  SI. 
Bat  money  may  be  bequeathed  to  be  laid  out  in  land  abroad  for  the  main- 
tniMice  of  a  foreign  eharity,  or  for  a  charity  in  Scotland.  14  Ves.  540.    OU- 
rkmii  ▼.  UtwArkj    1  Bro.  C.  C.  571.    Mackintoah  v.  Townsend,  16  Ves.  330. 
AtUrwey  General  ^,ljefine,  19  Ves.  307.     Nor  does  the  act  extend  to  the 
C«^t«t,  it  being  held,  that  land  there  may  legally  be  deyised  to  a  charitable 
use,  the  Mortmain  act  being  one  of  local  policy,  and  applicable  to  England 
only.     Aiiormeff  General  v.  Stewart,  t  Meriv.  156 ;    et  vide  Amb.  20,   and 
iBro.  C.C.  S71. 

And  the  beonest  of  a  mortgage  or  of  money  due  on  mortgage  to  a  charity,  Bequest  qf  r«- 
will  be  void,  although  the  mortgage  be  inclnded  in  the  general  residne.    In  ji^tie  (conits^- 
a  case  in  1776,  {Attorney  General  v.  Martin^   cited  Duke's  Ch.  Uses,  424,)  tag  in  part  o/ 
where  there  was  a  beqnest  of  a  general  residue  of  personal  estate  to  a  cbari-  monef  on  mort* 
ty,  snch  as  the  ejrecutors  should  appoint,  and  a  great  part  of  the  personal  gnge)  bad,  and 
estate  consisted  of  mortgages.    Lord  Bathunst  held,  that  the  beqnest  was  oBsete  not  mar- 
void  as  to  those  mortgages,  and  that  the  next  of  kin  should  have  them  as  ghMed  to  nmke 
undisposed  of;  but  tluit  the  debts,  &c.  should  be  paid  thereout,  as  beinir  targtrjnnifor 
nodispOAed  of ;  which  tast  part  was  agreeable  to  a  determination  of  Lord  charity, 
Hardwicke  in  Attorney  General  y,  T\nnkinjff  Amb.  216.      So  in  the  case  of 
the  Attorney  General  v.  Caldwell,  Amb.  635.— WiUiam  Moore,  by  his  will, 
beqneatlied  the  residue  of  his  efiects,  annuities,  mortgages,  &c.  to  a  charity.  ^ 

The  mortgages  were  for  years,  and  two  questions  were  made.    1st  Whether 
the  beepuMtf  so  far  as  related  to  the  mortgage,  was  void  by  the  statute  of 
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<tdM  (CONffift- 

ing  in  part  qf 
tMUiy  on  mart- 
gage)  to  cha' 
rity^goodL 
But  §ee  note 
{yr),  next  page. 


Befiutt  to  ehom 
ritu  of  numefff 
to  be  produced 
by  mortgage f 
if  money  topay 
off  mortgage, 
or  4^  money  on 
fnortgageqf 
rateif  tolltt  or 
canal  ekaree^ 
void. 


Hut  Lord  Hardwicke  took  a  distinctioA^    in  th^  case  of 
l^aughan  v.  Farrer  (n),  betweeo  that  case^  where  a  devbe  was 

(n)  2  Ves.  182. 


liMH* 


Mortmain.  And  fd.  Whether  the  oonrt  would  not  marshal  tlie  assets  and 
apply  the  mortgages  in  the  first  place  to  the  payment  of  debts,  in  order  to 
leave  the  larger  fnnd  for  the  charity.  The  Master  of  the  Rolls  was  clear, 
npon  the  first  question,  that  the  bequest,  as  to  the  mortgages,  was  void  by 
the  statute  of  Mortmain.  The  mortgages,  npon  which  the  court  had  given 
judgments  were  mortgages  in  fee,  (Attominf  General  t.  Gratee,  ADb.158,)  and 
tliis  was  only  a  mortgage  for  years;  but  tliat  made  no  difference,  it  was  an  in- 
terest in  land.  The  case  of  The  Attomey^General  v.  Groves  was  an  authority 
that  a  term  in  gross  was  withun  the  description  of  the  statute.  Upon  the  second 
qnestion  his  Honour  dbtinguished  between  the  case  where  a  mortgajre  was 
giyen  as  a  specific  bequest,  and  where  it  passed  b^  the  residuary  bequest 
enumerated  and  described  amongst  the  different  species  of  estates  of  wnich 
the  residue  consisted.  In  the  former  case,  it  could  not  be  first  applied  to 
pay  debts,  but  in  the  latter  it  mi^ht ;  and  lib  Honour  gave  directions  ac* 
Cordinsly  that  the  mortgages  should  be  first  applied.  The  reporter  adds  a 
note,  that  this  is  not  properly  marshalling  assets,  but  arranging  the  different 
species  of  personal  estate.  This  nilc,  however,  as  to  marshalling  or  arrang- 
ing the  assets  does  not  now  prevail.  It  was  expressly  over-ruled  in  Attomeif' 
General  v.  IVinchelseay  S  Bro.  C.  C.  373.  Belt's  edit,  where  it  was  held,  that 
assets  should  not  be  marshalled  in  favour  of  a  charity,  so  as  to  throw  the 
burden  of  debts  from  personal  property  on  chattels  real.  In  another  case 
{Pickering  v.  Stanford,  2  Ves.  Jnn.  272.    S,  C.  4  Bro.  C.  C.  214.)  a  testator 

Sve  the  residne  of  his  personal  estate  to  his  executors  for  their  own  nse  and 
nefit,  and  afterwards,  by  a  codicil,  directed  them  to  dispose  of  it  in  cha- 
rities, and  part  was  accordingly  applied  in  founding  a  school.  Thirty-five 
veara  after  the  testator's  death,  all  Uie  next  of  kin  and  the  acting  trustee 
being  dead,  a  bill  was  filed  by  the  representative  of  one  of  the  next  of  Iliu, 
on  the  ground,  that  part  of  the  personal  estate  was  secured  by  mortgage, 
(therefore  as  to  tltat  the  charitable  bequest  was  void,)  and  that  the  rij^t  of 
the  next  of  kin  was  but  lately  discovered ;  the  bill  therefore  prayed  an  ac^ 
count  of  the  personal  estate,  and  that  the  charitable  beqnest  of  what  was 
out  on  mortgage,  should  be  declared  void,  and  that  it  should  result  to  the 
next  of  kin.  The  Master  of  the  Rolls  held,  that  by  the  codidl  Uie  exe- 
cutors were  trustees  of  the  whole,  and  could  not  claim  for  themselves  ;  that 
at  all  events  the  next  of  kin  could  not  recall  what  had  been  laid  out ;  that 
the  length  of  time  alone  was  not  sufficient  to  raise  a  presumption  that  they 
knew  their  right  and  released  it  or  acquiesced  in  it ;  tliererore  an  account 
was  decreed,  but  witli  special  inquirv  into  all  the  circumstances,  and  whe- 
ther tlie  next  of  kin  released,  assignea,  or  in  any  manner  gave  up  their  right. 
The  cause  afterwards  came  on  npon  the  Master's  report,  under  the  inqniry 
that  was  directed.  2  Ves.  58t2.  The  report  stated  that  there  were  not  any 
special  circumstances  affording  a  presumption  that  tlie  next  of  kin  Iwd  re> 
leased  their  right,  whereupon  his  Honour  decreed  in  favonr  of  the  next  of 
kin,  but  in  exclusion  of  the  widow.  The  cause  was  again  bronght  before 
the  court,  on  a  petition  of  re-hearing,  S  Ves.  332,  wlien  his  Honour  reversed 
so  much  of  his  last  decree  as  excluded  the  widow,  and  decreed  that  such 
parts  of  the  residne  devised  to  the  charity  as  were  invested  on  real  seen- 
ritiet,  should  go  according  to  the  Statute  of  Distributions  as  undisposed  of, 
vis.  one  half  to  the  widow,  and  the  other  to  the  next  of  kin.  See  a  similar 
point  and  decision  in  Howes  v.  CkapmaUf  4  Ves.  542. 

The  statute  does  not  contain  any  express  words  prohibiting  a  beqnest  of 
money  to  be  produced  by  a  mortgage  or  sale  of  land  for  charitable  pniposes, 
but  it  is  settled  by  construction  tliat  such  a  bequest  would  come  within  the 
spirit  and  meaning  of  the  act.  See  Mtomey-General  v.  Lord  fVeymamih, 
Amb.  20.  and  Curtis  v.  Button,  14  Ves.  537. 541.  So  the  bequest  of  a  legacy 
to  the  trustees  of  a  chapel  to  be  applied  by  them  towards  the  discharge  of 
a  mortgage  on  the  chapel,  will  be  void  nnder  the  statute.  Corhyn  v.  Fremdt, 
4  Ves.  418.  In  that  case  the  mortgage  had  been  paid  off  by  other  funds  in  the 
testator's  life-time ;  but  the  court  would  not  say  the  legaey  might  not  have 
been  applied  in  sustaining  and  repairing  the  chapel,  bat  was  of  opinion  it 
conld  uot  be  applied  to  any  other  charitable  porpcMt    On  the  sane  piu»- 
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ftf  the  feddMe  of  a  real  and  personal  estate  to  a  'charity,  and  [  187  ] 
the  preceding  case,  in  nvhicb  there  was  a  ipedfic  legacy  of  the 
whole  personal  estate,  and  of  the  mortgage  particularly  by  . 
name,  which  the  trustees  par^»cti/arfy  claimed ;  and  Was  of 
opinion,  that  such  a  devise  of  the  residue  to  a  charity  would 
be  good,  although  the  devisor  was  possessed  of  mortgages ; 
bat  it  did  not  then  appear  to  the  court,  that  there  were  mort- 
gages (w)- 

In  the  case  of  Jason  v.  Eyres(nn),  it  is  said,  divers  proofs  Mortgage  nu 
touching  parol  declarations  were  offered  and  read  on  both  sides,  st^oMt  rf 
which  the  court  would  take  no  notice  of;  but  this  point  is  now  ^"^^^^  F^ 

.  .  evidence  adute* 

settled  otherwise  (o),  mortgages  not  being  considered  as  con-  sibktopraveit, 
veyances  of  land  within  the  Statute  of  Frauds.     Thus,  in  the  ^^^^^^ 

fm)  [Antes,  p.  148.— £il.]  •  p.  31. 162.  et  Tide  2  Bar.  978.  [And 

(•)  Bemkam   v.  Neweowibf  sopn,     postea,  455. 458.—- Ed.] 

ctple  the  bequest  of  money  tecnred  on  mortgage  of  poor  rates  and  county 
iites  to  a  charity,  wUl  fall  withm  the  punrlew  of  the  statote,  and  be  void. 
Fieek  y.  S^re^  10  Ves.  41.  So  also  of  the  bequest  of  money  secured  on 
BiTiption  sham,  Hweee  ▼.  Chafmnny  4  Ves.  542,  or  tnmpUce  tolls,  Knof]^ 
V.  WUtinma^  4  Ves.  490,  n.  (a) ;  for  rates,  canal  shares,  and  tolls,  are  con- 
aidered  as  equivalent  to  real  estate.  Where  a  devise  or  bequest  to  a  cha- 
rity is  made  void  by  the  statute,  the  property,  according  to  its  nature,  will 
ga  to  the  heir  at  law,  or  feM  mto  the  general  residue  for  the  bene^t  w  the 
aeit  of  kin.  De  Costa  v.  De  PetSf  Amb.  228.  and  see  Corbyn  v.  Frenehf  ubi 
fapra,  and  Page  v.  LeitpiHgweUy  18  Ves.  463. 

The  Mortnaain  act  has  been  termed  ^'  a  barbarous  act ;"  but  it  is  quite  JlforlsMin  oH 
otherwise.  It  does  not  prohibit  charitable  foundations,  it  only  restrains  the  vmiieaied, 
creation  of  them  by  *f  languishing  and  dying  persons  to  the  disinherison  of 
ban."  AUomeff-Creneral  v.  Lard  Wejmumth^  Amb.  2S.  Attemey-General  v« 
1%,  1  Ves.  223.  and  see  Attormey-Creneral  v.  Bocdes,  3  Atk.  806.  It  does 
aot  prevent  charity,  but  the  abuse  of  it.  Smart  v.  Pn^ean,  6  Ves.  567. 
If  a  man  is  charitable,  and  bv  deed  conveys  to  a  charity,  he  may,(£iim4^«nl 
V.  Tkakerdly  2  Ves.  jun.  241.)  provided  the  deed  be  executed  a  year  before 
Ihe  death  of  the  grantor,  ana  inroUed  within  six  months  after  its  execution. 
Amb.  ftS,  Personal  property-  may  be  disposed  of  as  before  the  statute. 
Bee  1  Ves.  223.  The  particular  views  of  tne  legislature  were  two^lst.  to 
ffereat  the  locking  up  of  land  and  real  property  from  being  alienated, 
wlitch  is  made  the  title  of  the  act ;  and,  2d.  to  prevent  persons  in  their  last 
Moments  from  being  imposed  on  to  give  away  their  real  estates  from  their 
frmilies ;  for,  in  times  of  popery,  the  clergy  acquired  by  death-bed  dispo- 
•itions  nearly  half  the  real  proper^  of  the  kingdom ;  and,  indeed,  says 
Lord  Hardwteke,  ^'  I  wonder  they  did  not  get  the  rest,  as  people  thought 
they  thereby  purchased  heaven.**    1  Ves.  223. 

The  subject  of  charitable  uses  and  bequests  is  fully  and  lucidly  comment- 
ed on  by  Mr.  Highmore,  in  his  succinct  view  of  the  History  of  Mortmain, 
3d  edit.  p.  91  to  97 ;  and  the  general  result  of  that  comment  is  collected  by 
tfr.  Fonblanoue^  in  his  Treatise  on  Equity,  2d  vol.  214. 5th  edition. 

(W)  This  disttnction  does  not  accord  widi  the  cases  in  the  preceding  note.  jVci  0Mf> 
The  authorities  there  cited  sufficiently  established,  that  a  bequest  of  a  general  ruied. 
residue  to  a  charity  will  be  void  as  to  such  part  or  the  residue  as  consists  of 
mortgages  or  money  secured  on  mortgage;  and  see  Duke's  Ch.  Uses,  424. 
The  principal  point  in  the  case  of  Vaugkm  v.  Farrer^  namely,  that  the  word 
^  erect"  oid  not  of  necessity  Imply  *'  to  build,"  but  only  imported  the 
foandation  of  a  charitable  institution  metaphori^y,  appears  also  to  have 
been  over.ruled.  Amb.  616.  751.  1  Bro.  C.  C.  444.  6Ves.404.  8 Ves. 
186. 191.  '  9Ve8. 535. 


144  CAP.  iri.  itow  A  i^oKTOAOB  is 

^aae  of  Riehar.ds  ▼.  Sim8(p\  vthtre  the  question  was^  whether 
parol  evidence  could  be  given  of  the  mortgagee's  having  dift-' 
charged  the  mortgagor  from  the  debt ;  the  fact,  as  sworn,  was; 
that  when  tlie  mortgagor  went  to  the  house  of  the  mortgagee 

[  188  3  with  the  box  of  writings^  wherein  the  mortgage  and  the  bond 
were,  and  offered  them  to  the  mortgagee,  the  mortgagee  pat 
the  deeds  back,  and  said,  take  back  your  writings,  I  freely  for^ 
give  you  the  debt ;  and  then,  speaking  to  the  mortgagor's  roo^ 
ther,  who  was  present,  said,  I  always  told  you  I  would  be 
kind  to  your  son ;  now  you  see  /  am  as  good  as  my  word* 
The  Lord  Chancellor  as  to  this  evidence,  observed,  the  rule 
upon  diis  head  was  the  same  in  law  and  in  equity ;  and  Va 
opinion  was,  that  it  might  be  admitted.  The  statute  indeed 
laid  down  a  very  strict  but  proper  rule,  relating  to  real  estates; 
viz.  that  '^  no  interest y  any  longer  than  for  three  years,  should 
pass  in  (hem  without  writing,  nor  any  trust  in  them  for  a  longer 
time,  unless  the  trust  arose  by  operation  of  law.''  The  same 
rule  by  that  statute  related  to  the  devising  of  real  estates;  but, 
in  all  ^ese  cases^  there  was  a  difference  both  in  law  and  equity, 
between  absolute  estates  in  fee  and  for  a  term  of  years,  and 
conditional  estates  for  securing  the  payment  of  a  sum  or  sums 
of  money.  In  the  case  of  absolute  estatesf,  it  could  not  be 
admitted,  that  parol  evidence  of  the  gift  of  deeds  should  convey 
the  landd  themsekes ;  but,  where  a  mortgage  was  made  of  aa 

[  189  ]  estate,  that  was  only  considered  as  a  security  for  money  due, 
the  land  there  was  die  accident  attending  upon  the  money,  and 
when  the  debt  was  discharged,  the  interest  in  the  land  followed 
of  course.  In  law,  the  interest  in  the  land  was  thereby  de^ 
feated ;  in  equity,  a  trust  arose  for  the  benefit  of  the  mort- 
gagor (x).     In  an  ejectment  where  a  title  was  made  under  tf 

*  mortgage,  if  evidence  was  given  that  the  debt  was  satisfied,  this 

was  considered  as  defeating  the  estate  which  the  ^mortgagee  had 
in  the  land ;  and  in  such  cases,  especially  where  the  mortgage 
was  ancient,  the  <;ourt  would  presume  that  the  money  was  paid 

•  (p)  Barnard,  90. 


Debt  may  be  (^)  ^^  confirmation  of  this  doctrine.  Lord  Mansfield,  in  deUvering  the 

/•rgiteu  by         jndgmeot  of  the  court  in  the  case  of  Martin  v.  MowUn,  %  Bnnr.  969,  said,  a 
parol,  mortgage  is  a  charge  upon  the  land ;  and  whatever  will  give  the  money,  will 

carry  (he  estate  in  the  land  along  with  it  to  every  purpose.  The  estate  in  the 
land  is  the  same  thing  as  the  money  due  upon  it.  It  will  be  liable  to  debts. 
It  will  go  to  executors.  It  will  pass  By  a  will  not  made  and  executed  with 
the  solemnities  required  by  the  statute  of  l^Yauds.  The  assignment  of  the 
debt  or  forgiving  it,  will  draw  the  land  after  it  as  a  consequence :  Nay,  U 
would  do  it  though  the  debts  were  forgiven  only  by  parole  /or  tki  right  to  tkf 
land  would  follow  notwithstanding  the  statute  tf  Fruudt^ 


CONSIDERED    IN    EgUlTY.  145 

at  the  day^  and  would  direct  the  jury  to  give  their  verdict  ac- 
cordioglyy  unless  it  clearly  appeared  that  the  money  could  not 
be  paid  at  the  day ;   no  writing  was  in   these  cases  necessary, 
which  shewed^  that,  even  at  law,  the  debt  was  considered  as  Debt  the  jmn- 
the  prbcipal,  and  the   land  only  the  incident.     Equity  went  il^c^^ent  antea 
farther^  and  in  all  cases  said  that^  when   the  debt  appeared  to  i^^- 
be  saiisfied,  there  arose  a  trust  by  operation  of  law  for  the  be* 
nefit  of  the  mortgagor.    This  case  was  within  the  exception  in 
the  Statute  of  Frauds,  which  had  been  mentioned,  as  to  trusts 
arising  by  operation  of  law ;    and   in  these  sort  of   cases  the 
court  received  any  kind  of  evidence  of  payment :   therefore,  if 
a  mortgage  was  made  by  one  partner  to  another,  and  the  mort- 
gagor agreed  with  the  mortgagee,  that  he  should  take  a  certain       [  190  ] 
part  of  the  profits  of  the  partnership  in  discharge  of  the  mort- 
gage, that  of  itself  would  discharge  it.     Here  was  a  mortgage 
made,  and  a  bond  at   the  same  time  entered  into  for  per- 
formance of  covenants.     Suppose  an  obligee  delivered  up  a 
bond  with  intent  to  discharge  a  debt,  the  debt  would  certainly 
be  thereby  discharged ;    and  if  the  bond  was  discharged  in 
the  present  case,  the  mortgage  would  be  discharged  with  it ; 
his  Lordship  directed   an   issue   to  try  whether  these  expres- 
sions were  used  or  not,    the  evidence  as  to  this  point  being 
doubtful. 

So  where  H.  (9),  in  consideration  of  80/.   paid  by  the  de-   AbtchUe  con- 
fendant  S.  conveyed  a  house,  and  surrendered  a  copyhold  estate  I^^'^^ 
to  him  and  his  heirs  ;  the  bill  was  for  a  reconveyance  on  pay-  ^f^f^.  money 
ment  of  the  remainder  due  of  the  80/.  and  interest.     The  de-  heid*inuni$tf9r 
fendant,  by  answer,  insisted,  that  the  conveyance  was  absolute  "'fj*^^*^'*., 
to  mm  and  his  heirs,  without  any  proviso,  clause,  or  agree-  dren ;  tkU 
ment  that  the  plaintiff  might  redeem ;    but  confessed  it  was  in  |a^^',^^hii  ' 
tnisit  that,  after  the  80/.  with  interest  was  paid,  the  defendant  writing, 
should  stand  seised  for  the  benefit  of  the  plaintiff 's  wife  and      L  '"^  J 
children,  although  no  such  trust  was  declared  in  writing.    For 
the  plaintiff  it  was  insisted,  that  he,  having  replied  to  the  de- 
fendant's answer,  who  had  not  made  any  proof  of  such  pre- 
tended trust,  was  bound  by  his  confession,  that  he  was  not  to 
have  the  estate  absolutely  to  himself,  and  that  no  regard  ought 
to  he  had  to  the  matter  set  forth  in  avoidance  of  the  plaintiff's 
« demand,  because  the  defendant  had  not  proved  it.     But  the 
court   decreed  the  trust  for  the  benefit  of  the  wife  and  chiU 
dren  (y). 

(f )  Hampton  ▼.  Spencer,  et  ^  cont.  f  Vern.  288. 

■  _   ,  , ...  .  ._.     ^ 

(Y)  The  aotbority  of  tl»is  case  has  been  qnestioned,  bnt  perhaps  withodt   ^Vus*  eotifeued 
IbiuKfaUion.    The  saniQ  point  was  so  decided  by  Lord  Uardwicke  in  the  case   ^  answer, 

i^  binmng. 
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Piirol  evidence  But  in  the  case  of  Robinson  v.  Gee  (r),  Lord  Hard wicke  wa» 
between  eo-  ^f  opinion,  parol  evidence  could  not  be  admitted  as  to  an 
STlS"*^^'  '^f  agreement  between  co-mortgagors^  to  charge  the  lands  otherwise 
•/  onedeceaeed',  than  they  would  have   been   affected  by  the  operation  of  law 

upon  the  contract.  That  case,  as  to  the  point  in  question,  was 
tiius :  ji,f  tenant  in  tail,  remainder  to  his  brother  in  tail  with 
other  remainders,  wanting  to  raise  money  to  discharge  debts  on 
the  estate, .  proposed  to  B.  to  join  in  a  mortgage,  which  was 
[  192  ]  agreed  to  and  done ;  both  joined  in  the  bond,  but  A.  being  first 
named,  received  the  money.  The  remainder  being  vested  in 
possession  in  B.,  on  the  death  of  A.,  the  creditors  of  A.  brought 
a  bill  to  turn  the  mortgage  and  interest  on  the  estate  of  B.,  and 
to  exonerate  the  personal  estate  of  A.  Parol  evidence  was 
offered  of  a  particular  agreement  between  the  brothers  that  this 
debt  should  rest  entirely  upon  the  estate  of  B. :  this  was  objected 
to,  as  not  being  proper  evidence  within  the  Statute  of  Frauds, 
because  on  parol ;  whereas,  this  being  a  real  right  annexed  to  a 
real  estate,  such  an  agreement  could  not  be  proved  without 
writing.  Lord  Hardwicke  observed,  as  to  this  part  of  the 
case,  that  (s),  as  to  the  parol  evidence,  it  was  not  necessary  .to 
give  an  absolute  opinion,  but  he  doubted  whether  it  would  be 
good.  This  was  certainly  a  kind  of  real  right,  bebg  to  affect 
a  real  estate  in  all  events  contrary  to  the  writing,  and  to  rebut 
the  equity.  Before  the  case  of  Brown  v.  Seltffin  (t),  it  was  held 
in  several  cases,  that  parol  evidence  might  be  given  to  rebut  an 
equity,  although  relating  to  a  real  right;  but,  in  that  which  was 
[  19s  ]  the  case  of  a  will,  the  Lords  held  otherwise:  from  which  de- 
termination, going  farther  than  any  had  ever  gone  before,  his 

nortoehewthat  Lordship  did  indeed  differ  in  opinion;  his  Lordship  said  the 
by  namktg  exe-  .      . ,  /   v     *i_  -^  ^  1    •  •  1 

cutor^  testator  equity  there  was  (u),  that  two  persons  bemg  made  executors  and 
Tufebt  *^^^^    residuary  legatees,  and  one  of  them  being  indebted  to  the  tes- 

(r)  iVcs.  25U   [Et  vide  postea,  4BrQ.  Par.  Ca.l79.  fEq.Ca.Abr. 

196.— Ed.]         -^  464. 

(t)  1  Ves.  «53.  («)  Vide  TayUn-  v.  Taylor,  lAtk. 

(t)  Ca.  temp.  Talb.  340.     S.  C.  386. 


ofCottingham  v.  Fletcher,  3  Atk.  i55.  There  the  plaintiff,  ifvhilst  a  papist, 
aB6if;ned  an  advowson  to  tlie  defendant  for  ninety-nine  years,  and  having 
conformed  to  the  protcstant  religion,  brought  lii«  bill  for  a  re-assignmeol 
of  the  term,  suggesting  lie  had  only  assigned  it  in  trust  for  himself,  and 
to  a^oid  the  penahies  of  the  statute  pf  S  Jac.  1,  and  iW.St  M^  but  not 
any  trust  appeared  in  writing.  The  defendant  pleaded  the  Statute  of  Fronds 
and  Perjuries  in  bar  to  tlie  discovery;  but  by  bis  answer  admitted,  that  tbe 
advowson  was  assigned  to  him  for  the  purposes  charged  by  the  bill.  Upon 
this  his  Lordship  was  of  opinion  that  the  plea  ought  to  be  over-ruled  ;  tbB 
defendant  having  by  his  answer  admitted  and  coiifessed  the  trust,  and  the 
plea  was  over-ruled  accordingly;  et'vidc  S.  P.  201,  postea. 
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tator  to  the  amount  of  SOOOL,  the  latter  insisted  his  debt  was 
thereby  extinguished ;  the  former  affirmed  the  contrary,  and 
claimed  a  moiety  of  the  3000/.  as  one  of  the  residuary  legatees. 
The  foirmer  offered  parol  proof  of  his  being  made  an  executor 
by  the  testator,  with  intent  to  extinguish  that  debt,  btit  the 
I^rds  would  not  suffer  it  to  be  read  (uu) ;  and  his  Lordship 
said  this  was  a  stronger  case  than  that  then  under  consideration ; 
hot,  even  supposing  this  evidence  might  be  read,  his  Lordship 
thought  it  was  not  sufficient  to  prove  that  for  which  it  was 
brought  (z). 

We  must  here  observe  the  evident  distinction  between  the  Ftntr  preeedinf 
case  of  Robinson  v.  Gee,  and  those  of  Richards  v.  Sims,  and  ^|Sl«rf.  **" 

(«»)  [4Bro.  Par.  Ca.  180.— £dO 


(Z)  Lord  Hardwirke,  in  2  Atk.  374,  expressed  himself  to  be  of  opinion,  RuUm  in  equity 
th»t  in  the  case  of  Brown  v.  Sdwyn,  the  parol  eviden<'.e  oaght  to  have  been  its  to  parol  isvi* 
received ;  and  that  Lord  Talbot  rejected  it  with  no  smalh  degree  of  re-  dence. 
loctanre,  though  the  House  of  Lords  affirmed  his  decree,  deeming  the 
admission  of  the  evidence  to  be  of  the  most  mischievous  consequence.''  But 
bis  Lordship  afterwards  (in  Ulrich  v.  Litchfield^  2  Atk.  573,)  laid  down  the 
rale  of  courts  both  of  law  and  equity,  in  the  admission  of  parol  evidence  in 
the  case  of  wilU  to  be  only,  first,  to  ascertain  the  person,  where  there  are 
two  of  the  same  name,  or  where  there  has  been  a  mistake  in  the  christian  or 
simame,  and  this,  apon  absolute  necessity,  to  prevent  the  will  from  being 
rendered  void,  as  in  Cheyney^s  caee,  b  Co.  68.  And  second,  to  rebut  a  pre* 
samption  raised  in  favour  of  the  next  of  kin,  against  the  legal  title  of  the  exe- 
cator,  to  the  residue  of  his  testator's  effects;  though  for  this  latter  purpose,  bin 
Lordship  aAerwards,  in  Blinkmore  v.  Feast,  2  Vcs.  28,  expressed  some  doubt 
of  the  propriety  of  admitting  such  evidence.  However,  the  above  case  of 
Brown  V*  SdwyH  seems  to  have  established  the  rule,  that  parol  evidence  will 
not  be  admitted  to  supply  or  contradict  the  words  of  a  will,  or  to  explain  the 
htentioD  of  the  testator  where  the  words  nsed  are  unambiguous  and  intelli- 
gible. So  in  Strattom  v.  Pyne,  3  Bro.  P.  C.  257.  Erritigton  v.  Brovghton^ 
7  Bro.  P.  C.  12.  Chamherlayne  v.  Chamberlayne^  2  Freem.  52.  Cole  v.  JRnto- 
HmM,  1  Salk.  234.  Maybank  v.  Brooks^  1  Bro.  Ch.  Rep.  84.  Elliot  v.  Da- 
tenportf  1  P.  Wms.  83.  But  if  it  be  doubtful  out  of  what  fund  a  legacy 
given  by  a  testator  is  to  arise,  or  if  there  be  an  ambiguity  with  respect  to 
the  subject  to  which  the  words  of  the  will  (thongh. clear  in  themselves)  ar^ 
to  be  applied,  it  should  seem  parol  evidence  will  be  allowed,  to  explain  and 
remove  the  doubt.  Jeacock  v.  FaUcener,  1  Bro.  C.  C.  296.  Fonnereau  v. 
PoyntZj  lb.  474,  as  commented  on  in  6  Ves.  401.  Selwood  v.  MUdmay,  3  Ves. 
306,  citing  Dchson  v.  Waterman^  308.  n.  (a).  So  if  the  intentiou  of  the 
testator  may  be  inferred  and  prestuned  from  expression^  used  in  the  will, 
parol  evidence  may  be  adduced  to  prove  or  explain  that  intentiou.  Petit  v. 
Stdthj  1  P.  Wms.  9.  lb.  116.  mngfield  v.  Atkinson^  2  Vem.  673.  lb.  252. 
ItMthmd  V* IlMtlt^,  2  P.  Wins.  212.  WaUon  v.  WnUon^  14 Ves.  322;  et  vide 
2  Vet.  juB.  649. 471.  Ijtmgham  v.Sanford,  2  Meriv.  17.  But  if  no  expres- 
aaoB  appears  on  the  face  of  the  will,  indicative  of  an  intention  in  the  testator 
to  do  a  certahd  act,  or  forgive  a  certain  debt,  parol  evidence  will  not  be 
allowed  to  prove  it.  Oebom  v.  ViUierSf  2  Bac.  Abr.  426.  3  Wood,  Lect  495. 
Where  parol  evidence  is  let  in  to  explain  si  will,  the  first  evidence  to  be 
received,  is  that  of  declarations  made  at  the  time  of  executing  it.  The 
Evidence  of  declarations,  made  either  before  or  after,  are  entitled  to  little 
attention  in  comparison  with  this.  2  Meriv.  28.  8e^  further  on  parol 
evidence  the  next  note,  and  postea,  425.  759.  1  Jno.  WUs. '!^4.  4  Maulc  6t 
Selw.  550.  ^Meriv.  343.  2  Ball  &  Bea.  35.  Bwglmry  v.  ElUngton^  Brownh 
191.  2Tho.Co.Lttt.  9.(E).  Roper  dn  Leg.  433.  2  Madd.  Ch.  105.  2d  edit. 
Sng^  Yen.  &  Porch.  115.  5th  edit.  Roberts  on  Fraudalent  Devises,  and  at 
1  PhiUipt  on  Evid.  566. 
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HampiM  v.  Spencer;  and  also  between  tbese  cases  and  that  of 
Browu  V.  Selwin,  referred  to  by  Lord  Hardwicke ;  which  last, 
I  apprehend,  turned  upon  a  different  point,  and  was  not  go- 
[  194  ]      vemed  by  the  Statute  of  Frauds ;  for,  in  the  cases  of  Richards 
V.  Sim$f  and  Hannpton  v.  Spencer^  the  question,  as  to  admission 
of  parol  evidence,  arose  between  the  mor^agors  and  mortga- 
gees, or  dieir  repres^itatives;  but,  in  the  case  of  Robinson  v. 
Get,  the  question  was  between  the  creditors  of  a  joint-mortga- 
gor and  his  co-mortgagor,  the  latter  of  whom,  in  law,  inde- 
pendant  of  any  parol  agreement,   was  considered  only  as  a 
collateral  security ;  but,  if  the  parol  agreement  had  been  ad- 
mitted in  evidence,  it  would  have  charged  the  estate  of  the 
latter,  which  would  not  otherwise  have  been  affected,  if  the 
deceased  mortgagor  had  left  assets.    Consequently,  the  ground 
of  admitting  parol  evidence  in  the  former  cases  does  not  exist 
in  the  latter ;  for  the  court,  in  the  former  case,  considered  the 
essence  of  the  contract  as  a  negociation  for  a  loan,  the  land  as 
pledged  collaterally  to  secure  the^ payment  of  it;  that,  therefore, 
any  evidence  which  explained,    impeached,   or  discharged  the 
personal  contract  for  a  loan,  affected  the  land,  not  dir^dy,  but 
consequentially  ovAy\  ex.  gra.  if  the  money  borrowed  was  paid, 
or  the  debt  discharged,  the  lien  upon  the  land,  which  was  only 
to  secure  that,  determined ;  in  equity,  therefore,  it  was  from 
[  19^  ]      thenceforth  held  in  trust  for  the  mortgagor.    But  in  the  case  of 
Robitison  v.  Gee,  the  evidence  offered  went  direcdy  to  affect  the 
lands  in  the  hands  of  the  surviving  mortgagor  with  a  parol 
agreement,   contrary  to  the  Statute  of  Frauds,  made  in  con- 
templation of  the  mortgage  it  is  true,  but  totally  irrelative  to 
the  contract  for  the  loan  between  the  mortgagor  and  mortgagee, 
to  which,  in  the  former  case,  the  evidence  offered  was  considered 
to  apply  directly,  and  by  affecting  that,  to  affect  the  land  in- 
directly and  consequentially:  and,  in  the  case  of  Brown  v.  Sel" 
win,  the  object  was  to  procure  the  admission  of  parol  evidence 
to  shew  that  the  testator  intended  words  in  his  will  to  operate 
otherwise  than  they  would  do,  if  taken  according  to  their  or- 
No  parol  m-      dinary  import  (x),  contrary  to  a  settled  rule  of  law  ;  that  where 
wrUuH^vutrZ  ^^^'  ^^  instrument  explains  itself,  no  evidence  out  pf  it  shall 
fMM<*  be  admitted;  but  the  intention  shall  be  collected  from  the 

written  words ;  for,  even  in  the  case  of  an  ambiguity  oh  the 
face  of  a  deed  or  will,  it  is  clear  law,  that  it  can  never  be 
helped  by  averment;  because  the  law  will  not  couple  and  mingle 

{x)  sMafl.  11.    lb.  159.  Cheyney'M  aue,  5  Co.  67.   2Vero.S37.  lb.  615. 
[£t  vide  postea,  199.  758.^£(2.J 
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imitter  of  sp^ciatty,  which  is  of  higher  nature,  with  matter  of 
ayerment,  which  is  of  inferior  account;  for  that  would  be  to       [  196] 
make  all  deeds  doubtful  and  subject  to  ayermentS;  and  so,  in 
effect,  things  to  pass  without  deed,  which  the  law  appoints  shall 
not  pass  but  by  deed.    And,  therefore,  if  a  man  give  land  in 
tail  (diough  it  be  by  will)  the  remainder  in  tail,  and  add  a 
proviso  to  restrain  alienation  and  create  a  perpetuity;. it  cannot 
be  averred  and  proved,  upon  the  ambiguity  of  the  reference  in 
this  clause,  that  the  intent  of  the  devisor  was,  that  the  restraint 
should  go  only  to  him  in  remainder  and  the  heirs  of  his  body, 
and  that  the  tenant  in  tail  in  possession  was  meant  to  be  at 
large ;  it  being  a  fixed  maxim,  diat  all  ambiguity  of  words  aris- 
ing from  matter  within  a  deed  or  instrument,  may  be  holpeo  by 
comtructian,  or  in  some  cases  by  ekciion,  but  never  by  aver- 
mint. 

Indeed,  there  are  cases  in  which  parol  evidence  is  admitted  Part*  mlrMt 
to  shew  the  intention  of  a  testator  or  devisor ;  but  those  cases  pi^  mnMgfp*i 
ve  not  where  the  ambiguity  appears  upon  the  deed  or  instru-  dthortiwttCA), 
ment,  but  where  there  is  some  collateral  matter  out  of  the  deed 
which  gives  rise  to  it.    As,  where  a  man  bequeaths  a  legacy,  or 
defises  an  estate  to  J.  S.,  the  son  of  N. ;  and  N.  has  two  sons 
of  that  name;  it  is  clear,  upon  the  face  of  the  will,  that  the       [  197  ] 
donor  meant  a  benefit  to  J.  S.,  the  son  of  N. ;  yet  an  ambi* 
guitj  arises  out  of  the  deed,  from  N/s  having  two  sons  of  that 
name,  that  renders  it  doubtful  which  of  them  was  intended  to       "" 
be  benefited ;  to  remove  which  doubt,  parol  evidence  may  be 


(A)  Parol  CTidence  is  admissible  upon  a  latent  bot  not  npon  a  patent  am*   Latent  mtd  pa* 
bignitv,  to  rebut  an  eqnity  proanded  on  presumption  (and  perhaps  to  sup-   tent   omfttgvi- 
port  toe  presumption),  to  oast  an  implication,  and  to  explain  what  is  parcel    Hee^HeHngmak* 
of  the  premises  granted  or  con?eyed.    Per  Lord  Eldon,  C.  in  Drtue  y.  De*   ed  n$  to  poral 
aiMK,  6  Vet.  997.    A  latent  ambiguity  arises  wiiere  the  deed  or  instrumeot   evidence. 
h  sufficiently  certain  and  free  from  ambiguity ;  but  the  ambiguity  is  pro* 
dnced  by  evidence  of  something  extrinsic,  or  some  collateral  matter  out  of 
the  instraroeat.    A  patent  ambiguity  is  such  as  appears  on  the  face  of  the 
instmment  itself.    If  a  person  ffrants  his  manor  of  S.  to  one  and  his  heirs, 
so  far  there  ^ippears  to  be  no  amoiguity  ;  but  if  it  should  be  proved  that  the 

Citor  has  me  manors  both  of  South  S.  and  North  S.,  this  is  a  latent  am- 
ity, and  parol  evidence  may  be  admitted  to  shew  which  of  the  two  ma- 
nors the  party  intended  to  convey.  On  the  other  hand,  if  a  clause  in  a  deed 
or  will,  or  any  other  instrument,  is  so  ambignousl^  or  defectively  expressed 
that  a  court  of  law,  which  has  to  put  a  construction  on  the  instrument,  is 
unable  to  collect  the  intention  of  the  party,  evidence  of  tlie  declaration  of 
the  party  cannot  be  admitted  to  explain  his  intention,  but  the  clause  will 
be  void  on  account  of  its  uncertainty.  In  many  cases  an  apparent  uncer- 
tainty may  be  removed  by  collecting  the  general  intention  from  other  paa^ 
sages  in  the  writing,  so  as  to  make  the  whole  consistent,  or  by  a  reference 
to  some  event  or  some  other  writing,  or  some  medium  of  explanation  ad- 
verted to  in  the  instrument.  But  when  after  comparing  the  several  parts 
of  a  written  instrument,  and  collecting  all  the  lights  which  the  writing  itseUT 
^  topplies,  the  intention  of  the  parties  still  appears  to  be  uncertain,  parol 
evidence  of  their  intention  is  not  admiisible.  See  Bae.  £lem.  Rale  29.  and 
Vooka  referred  to  in  last  iiote* 
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admitted.  So^  where  a  man  gave  his  wife  (y)  a  legacy  of  lOOO/., 
and,  as  to  the  residue  of  his  real  estate,  (except  one  close,  in 
his  will  bequeathed  to  a  charity)  devised  it  to  her  and  her  heirs, 
in  trust  to  sell  the  same,  or  so  much  thereof  as  should  be  need- 
ful for  payment  of  his  debts  and  legacies ;  and  also  gave  all  his 
personal  estate  to  her  towards  payment  of  his  debts  and  lega- 
cies, and  made  her  executrix ;  the  question  was,  whether  here 
was  an  implied  or  resulting  trust  in  the  executrix,  as  to  the 
residue  af(er  his  debts  and  legacies  paid,  for  the  benefit  of  the 
heir ;  and  parol  evidence  was  admitted  to  shew  that  it  was  the 
testator's  intention,  that  this  should  be  a  beneficial  devise  to  the 
wife  and  executrix. 
AmbiguiiymMsi       Ij  is  ojbservable  in  this,  as  in  the  preceding  case,  that  the 
eumnmeeifand  ambiguity  arises  from  a  circumstance  out  of  the  will,  and  not 
i^<m  face  of  upon  the  face  of  it,  viz.  the  wife's  being  capable  of  taking  the 
r  198  1       bequest  given  by  the  testator  in  two  capacities,  as  legatee  to  her 
own  use,  and  as  executrix  in  trust  for  the  next  of  kin ;  and  it 
being  doubtful  which  way  she  was  intended  to  take  by  the  tes- 
tator, because  it  was,  primd  facie,  reasonable  to  presume  he 
would  not  have  given  her  part  as  a  legatee,  if  he  had  meant  to 
give  tier  the  whole  residue  beneficially  as  executrix,    for  the 
latter  bequest  would  have  involved  in  it  the  former ;  therefore,  as 
there  was  no  doubt  but  that  she  took  the  whole  by  the  will,  the 
only  question  was,  in  what  capacity  she  took  it  ?  And  it  b  like  a 
bequest  of  50/.  to  J.  S.,  and  100/.  to  J.  S.,  sons  of  A.  B.;  in 
which  case,  there  can  be  no  doubt  but  parol  evidence  would  be 
admitted  to  prove  which  son  was  meant  to  have  the  greater  and 
which  the  lesser  legacy ;  the  only  difference  being,  that,  in  the 
latter  case,  the  bequest  would  be  to  two  persons  in  their  natural 
capacities ;  whereas,  in  the  former,  it  is  to  one  person  capable 
of  taking  in  two  distinct  capacities,  the  one  natural,  the  other 
artificial.' 
Brown  «.  Sel-    '    But  in  the  case  of  Brown  v.  Selmn,  there  was  a  plain  and 
jniif^tf/rom     c^P^css  devise  of  a  moiety  of  every  part  of  the  testator  s  per- 
fTueding  eaiti.  sonal  estate,   not  before  disposed  of,  to  the  co-executor,  of 
L  '^  J      tchicli  the  debt  to  the  testator  was  indisputably  part.     Therefore 
ho  doubt  arose,  as  to  the  bequest,  by  matter  out  of  the  will; 
but  the  intent  was  to  destroy  the  force  of  the  written  will,  and 
overturn  the  plain  words  of  it  by  parol  evidence  only ;  and  not 
to  obviate  or  take  off  an  implication,  which  might  or  might  not 
lake  place,  and  yet  the  words  of  the  will  have  their  force  and 

(y)  Docksey  v.  Dockiey,  Wid.  and  Lady  GranriUey  et  al/   l  Bro.  Par. 

Kxcciitrix,    1  Bro.   Par.    Ca.  324.  Ca.  S05.  S.  C.  P.  Wmf.  114.      S.C, 

ff  £q.  Ca.  A  br.  415.    Ca.  4.  430.  c.  8.  2  Vera.  648. 
»V>7.  c.  1.     Duchesi  (ff  Beat{fort  v. 
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Operation;  nor  was  it  to  answer  any  rule  or  construction  of 
equity  arising  upon,  or  consistent  with  the  words  of  the  will, 
but  to  control  and  take  away  a  plsun  devise  and.  express  gift  to 
the  co-executor. 

Nor  do  I  apprehend  that  either  of  these  cases  (r)  clashes  with  Proviso  for  re* 
the  resohttions  that  have  been  madei  as   to  admitting  parol  pSTdlwoarar 
evidence  on  agreements  respecting  lands ;  those  cases  depending 
upon  another  principle,  riz.  that  of  the  jurisdiction  of  equity 
where  there  is  fraud.     As  where  an  agreement  for  a  mortgage 
was  drawn  by  the  mortgagee,  the  mortgagor  being  able  to  write 
his  mark  only,  and  the  mortgagee  omitted  to  insert  a  covenant 
for  redemption ;  in  which  case  (a),  on  a  bill  of  foreclosure,  the       [  200  ] 
court  permitted  the  mortgagor  to  read  evidence  to  shew  the 
omission. 

So  (6),  where  a  mortgage  was  drawn  in  two  .deeds,  one  an  iMetaiim  u 
absolute  conveyance,  the  other  a  defeasance,  and  the  mortgagee  ^^If^^ 
omitted  to  execute  the  defeasance,  the  mortgagor  was  permitted  byforol, 
to  shew  the  mistake  (b). 

Again  (c),  M'here  an  absolute  conveyance  was  made  for  a  sum  Demand  qf  in- 
of  money,   and  the  person  to  whom  it  was  made,  instead  of  ^^**^p^ 
entering  and   receiving  the  profits,  demanded  interest  for  his  once  hm/mi  it « 
money  aud  had  it  paid  him ;  this  was  admitted  as  evidence  to  ""^  ^^^' 
explain  the  nature  of  the  conveyance.     For,  in  such  cases,  the 
proof  offered  is  not  considered  as  a  variation  of  the  agreement, 
but  explanatory  only  of  what  it  was  meant  to  have  been ;  and 
the  allowing  any  other  construction  upon  the  Statute  of  Frauds 
and  Pegurie^,  would  be  to  make  it  a  guard  and  protection  to 
fraud,  instead  of  a  security  against  it,  as  was  the  intention  of  it. 

Another  exception  (<^)    likewise    deserves   our  attention  in       [  201  ] 
speakins  of  this  statute,  and  that  is,  in  cases  of  secret  trusts  ^^^'^*  '**"*** 

^  wot  on  face  <jf 

of  estates  that  do  not  appear  upon  the  face  of  the  deeds  where-r  deed,  bui  ad- 
by  they  are  conveyed,   but  are  admitted  by  the  trustee;    for  Uwf^wMwfte"' 

proved  bjf  paroi, 

(t)  «  Vera.  506.    2  Frecm.  «84.  tague^  Pre.  Cha.  526.    [Antea,  158, 

SWil.  620.      2  £q.  Ca.  Abr.  482.  doU  (M).    And   see  i  Vera.  108. 

1  Ves.  251.  2  Freem.  180.— Ec/.] 
(a)  Joyneajr.  Siatham,  3  Atk.  389.  (c)  lb.    [£t  vide  aotea,  157,  note 

Pre.  Cha.  104.    [Et  vide  Bntl.  Co.  (P).— £d.] 

Liu.  222  b.  n.  2.— £d.]  (d)  Hampton  v.  Spencer,  supra  [190 

(6)  3  Atk.  389.    MaxweU  v.  Mon^  and  191,  note  (Y).— £d.] 


(B)  .So  parol  evidence  will  be  admitted  to  explain  that  a  deposit  of  deeds  EfpkitahU  miorU 
was  by  way  of  mortgage ;  but  it  will  be  always  prcfei-able  to  bave  a  me-  fO^e. 
morandum  in  writing,  shewing  the  contract  between  the  parties,  rather  than 
•nffertng  tiie  transaction  to  depend  on  loose  averments.  The  subject  of 
eoQitable  mortgages  will  be  more  fnlly  treated  of  in  a  snbseqitent  note ;  for 
Mhich  see  the  Index,  noc.  Equitable  Mortgage.  Parol  evidence  will  also  be 
admitted  to  shew  that  a  morti^age  is  subsisting  although  the  mortgagee  may 
tnvc  been  in  possession  upwards  of  twenty  years«    £>ee  postea,  425. 
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[   202  ] 


Mortgager  need 
not  join  in 
tranter  of 
fnortg0g$[C)', 


such  cases,  being  out  of  the  mischief,  are  consideredj  in  equity, 
as  not  having  been  in  contemplation  of  the  legislature  on  pass- 
ing that  statute. 

Thus,  where  one  bad  made  a  mortgage  in  fee  to  A.  (e),  and 
it  was  expressed  to  be  in  consideration  of  700/.  paid  by  A. 
and  C.  pretended  the  money  was  advanced  by  D.  his  wife's  first 
husband,  and  belonged  to  her  as  his  executrix.  On  a  bill  of 
interpleader,  filed  to  determine  to  whom  the  money  should  be 
paid,  the  question  was,  whether  C.  should  be  admitted  to  read 
the  examination  of  his  witnesses,  to  prove  his  wife's  interest  in 
the  mortgage-money,  upon  the  ground  that  this  was  a  trust 
which  arose  by  implication  of  law,  and  was  excepted  out  of 
the  statute  ?  But  it  was  contended,  on  the  other  side,  that  thb 
imported  to  be  a  mortgage  for  money  paid  by  A.  and  that 
though  a  trust,  which  resulted  by  implication  of  law,  was  out 
of  the  statute,  yet  that  trust  must  arise  upon  the  face  of  the 
deed  itself,  and  that  if  inquiry' was  made,  upon  parol  proofs 
whose  money  it  was,  this  was  in  the  teeth  of  the  statute ;  and 
the  case  of  Kirk  v.  JVebb  was  cited,  wherein  it  was  decreed, 
that  an  estate  cannot  be  made  a  trust,  by  proving  the  money 
laid  out  upon  it,  to  be  such  an  one's  or  such  an  one's.  Sedper 
Justice  Powell,  I  will  not  hinder  you  from  reading,  for  though, 
at  law,  it  is  not  to  be  allowed,  where  a  jury  may  be  inveigled 
by  that  which  is  not  proper  evidence,  yet  here  is  no.  such  dan* 
ger.  And  the  proofs  were  read,  but  the  Justice  would  not 
decree  the  trust. 

There  is  no  necessity  for  the  mortgagor,  or  his  representa* 
tives,  to  concur  with  the  mortgagee  in  the  assignment  of  his 
security  to  a  new  mortgagee.    An  equally  valid  transfer  of  the 

■ 

(e)  Newton  v.  Preston,   Pre.  Cha.  103. 


DenrahU  thai 
mortgager 
aheuldjoin  in 
trantfer. 


(C)  In  the  transfer  of  a  mortgage  the  debt  is  the  principal  object;  for, 
per  Lord  Loughborough,  in  the  case  of  Matthews  v.  fVabcyny  4  Ves.  128, 
*'  The  real  transaction  is  an  assignment  of  a  debt  from  A.  to  B. ;  but  that 
debt  is  collaterally  secured  upon  a  real  estate.  The  debt  therefore  is  the 
principal  thing."  It  is  not  in  any  case  absolutely  necessary  in  the  simple 
transfer  of  a  mortgage  that  the  mortpasor  should  be  made  a  party  (9  Ves. 
f69.),  it  will,  however,  be  always  desirable  to  obtain  his  concurrence  when 
it  can  be  done,  as  furnishing  an  admission  on  his  part  that  tl)e  sum  still  re-> 
mains  nnpaid ;  for,  as  an  assignee  is  entitled  only  to  the  sum  actually  re- 
maining due  npon  the  mortgage,  and  not  to  what  may  appear  to  be  due  upon 
the  face  of  the  deed,  he  will  otherwise  be  liable  to  be  defrauded  by  the  mort- 
gagee by  paying  a  greater  sum  than  remains  due.  To  nse  the  words  of 
Lord  Loughborough  in  the  above  cited  case,  *'  It  was  supposed  that  in  prac- 
tice there  is  no  occasion  to  make  the  mortgagor  a  party,  and  in  some  cases 
it  may  not  be  possible  to  make  him  a  party  to  the  assignment,  and  to  bold 
that  the  assignee  of  a  mortgage  is  bound  to  settle  the  accounts  of  the  person, 
from  whom  he  takes  the  assignment,  would  tend  to  emlMirrass  transfers  of 
mortgages,    I  have  got  all  the  information  I  could,  aad  I  think  I  have  got 
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debt  aud  •ecnrityy  maybe  made  by  the  mortgagee  alone,  by  bis 
assignii^  in-  tbe  same  deed  the  mortgage  debt,  and  the  bene^ 
fit  of  all  coYenants  and  remedies  for  securing  and  recover- 
ing the  same,  and  then  assigning  or  transferring  tbe  mort- 
gaged lands  to  the  new  mortgagee,  subject  to  such  equity 
of  redemption,  upon  non-payment  of  the  mortgage  money 
and  interest  by  the  mortgagor,  his  heirs,  executors,  admini-  [  203  ] 
strators,  or  assigns,  as  the  estate  was  liable  to,  under  and  by 
virtue  of  the  proviso  for  redemption  in  the  original  mort- 
gage ;  and  this  is  tbe  usual  practice  where  the  mortgagor  or 
his  representatives  are  out  of  the  way,  or  incapable  of  con- 
earring. 

Bot  if  the  mortgagee  be  in  possession,  the  consent  of  the  uklest  mort' 
mortgagor  is  requisite  to  secure  the  mortgagee  against  accouut-  J2Swi 'iwd*** 
ing  for  the  rents,  subsequent  to  the  assignment;   but  if  the  fhentoexemi^ 
mortgagee  is  not  in   possession,   the  only  difference  to  him,  accenting  fw 
between  an  assignment,  with  the  concurrence  of  the  mortgagor  '•^•'**"* 
or  his  representative,  and  one  without,  will  be  his  being  a  party 
to  any  future  bill  for  redemption  in  the  latter,  and  not  in  the 
former,  case,  which  seems  of  little  moment,  where  he  has  no 
rents  or  profits  to  account  for ;  and  the  assignment  is  for  the 
nvhole  principal  money  then  remaining  due ;  and  the  difference 


tbe  best.  The  result  is,  that  persons  most  conversant  in  conveyancing  hold 
it  extremely  unfit  and  very  rash,  and  a  very  indifferent  security  to  take  an 
a>!signment  of  a  mortgage  without  the  privity  of  the  mortgagor  as  to  the 
Mim  really  doe."  And  again,  in  the  same  page,  ''  No  conveyancer  of  esta- 
blished practice  would  recommend  it  as  a  good  title  to  take  an  assignment 
of  a  mortgage  without  making  the  mortgagor  a  party,  and  being  satisfied 
that  the  money  was  really  due."* — A  variety  of  forms  of  transfers  or  assign- 
ments of  mortgage  will  be  added  in  the  Appendix,  No.  XV.  et  vide  note 
there,  and  next  note. 

Where  the  morU^agor  is  a  party,  he  is  sometimes  required  to  enter  into    When  new  eo* 
afresh  covenant  for  payment  of  the  money  to  the  assignee;  but  as  he  has   venant/or  pay* 
aheady  covenanted  in  tbe  mortgage  deed  to  pay  the  money  to  the  mortga-   ment  of  tmmf 
gee,  his  executors,  administrators,  and  assigns,  and  as  by  his  being  a  party  figcessary* 
to  the  deed  he  expressly  acknowledges  the  assignee  to  be  the  assignee  of  the 
mortgagee,  this  covenant  may  be  dispensed  with.    Where,  however,  the 
mortgagor  is  dead,  and  his  heir  consents  to  join  in  the  transfer,  snch  a  cove- 
nant would  be  an  additional  security  to  the  assignee,  and  may  therefore, 
with  great  propriety,  be  inserted.    But,  it  is  to  be  observed,  that  this  cove- 
vant  by  the  heir  will  not  make  his  personal  estate  first  liable,  it  being  con- 
sidered only  as  an  additional  and  collateral  security.    See  Bagot  v.  Oughtofh 
1  P.  Wms.  347.    Evelyn  ▼.  Evelyn^  2  lb.  659.    Antea,  p.  92,  of  this  edit, 
B.  (L).    Sha/to  v.  Shirfto,  cited  i  P.  Wms.  664. 

If  neither  the  mortgagor  nor  his  heir  join  in  the  transfer,  notice  of  the   Notice  qf  froat- 
mortgagc  shonld  be  given  to  them  by  the  assignee,  as  otiberwise  payment  by  fer  to  VMrt* 
the  mortgagor  or  his  heir  to  the  mortgagee,  whether  of  principal  or  interest,  gagor* 
will  be  good,  notwithstanding  the  assignment.     Matthews  v,  fValwyn,  4  Yes. 
118.    And  although  the  premises  be  situated  in  a  register  county,  and  the 
assignment  be  duly  registered,  yet  actual  notice  of  the  transfer  should  be 
given  to  tbe  mortgagor;  for  registration  will  not   be  a  sufficient  notice. 
H^iiUamf  v.  Sorrett,  4  Ves.  389.    Such  notice,  however,  will  not  be  neces- 
sary to  tbe  validity  of  the  assignment.    Jones  v.  Gibbons^  9  Yes.  411. 


} 
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Mftrtgagor  not 
joiningj  arrears 
cannot  be  prin* 
€ipaL 


[204] 
Mortgagor  not 
concluded  by  ac- 
count between 
mortgagee  and 
§L$ngnee  (s). 


to  the  assignee  seems  to  be,  that  any  arrear  of  interest  paid  by 
him,  on  the  transfer  of  the  security,  without  the  concurrence 
of  the  mortgagor,  will  not  be  considered  as  principal  money, 
carrying  interest  (d);  but  he  will  only  be  entitled  to  it  as  mere 
interest,  not  carrying  any  interest  at  all,  and  will,  therefore,  lose 
interest  upon  so  much  as  he  shall  so  advance  in  discharge  of 
any  arrear  of  interest  at  the  time  of  the  transfer,  and  that  tlie 
account,  as  taken  between  him  and  tlie  old  mortgagee,  as  to  the 
money  remaining  due  on  the  mortgage,  at  the  time  of  the  as- 
signment, will  not  be  conclusive  on  the  mortgagor  or  bis  repre- 
sentatives, but  it  will  be  a  matter  to  be  proved  in  a  bill  for 
redemption  (J'). 

(/)  Vide  Eq.  Ca.  Abr.  328.  c.  3.      ct  Matthews  v.  Walwyn^  infr»i  [966. 
S  Eq.  Ca.  Abr.  594.  c.  3.  3  Atk.  271.       t034.— £d.] 


Of  turning  or' 
rears  of  inte» 
rest  into  prin* 
eipal^ 


Second  wurt* 
gagee  should 
Join  in  tranter 
qf  first  mart' 
gugCy  when. 

Agreement  in 
mortgage  deed 
to  make  arrears 
principal  at  end 
tif  year,  bad. 

Mortgagor  f  how 
effected  by  ac' 
count  between 
mortgagee  and 
assignee. 


(D)  Altliough  it  be  a  raljc  with  respect  to  mortgages  that  arrears  of  inte- 
rest sliall  not  be  considered  as  principal  at  tlie  pleasure  of  the  mortgagee, 
yet  if  the  mortgagor  be  a  party  to  the  transfer,  such  arrears  will  become 
principal,  as  being  in  the  nature  of  a  further  sura  advanced  by  the  asaignee 
on  behalf  of  the  mortga<ror,  and  the  salne  was  formerly  considered  to  have 
been  the  case,  although  he  were  not  a  party,  if  the  arrears  dne  were  actn- 
afly  and  bontfide  paid  by  the  assif^ee.  See  Smith  v.  Pemberton,  1  Ch.  Ca. 
67.  Anon,  ft  lb.  358.  Macclesfield  v.-Fittuny  1  Vem.  168.  (contra  semb. 
Askenhnrst  v.JameSf  3  Atk.  $71.)  Gladman  v.  HenchmaUf  2  lb.  135.  Bat 
by  Lord  Longhborongh  in  Matthews  v.  Walwyn,  4  Ves.  118.  128.  it  is  now 
perfectly  settled,  that  as  between  the  mortgagee  and  persons  claiming  under 
him,  without  the  privity  of  the  mortgagor,  they  cannot  add  to  what  is  due, 
settle  the  account,  or  turn  interest  into  principal. 

And  it  seems  necessary  in  a  case  of  this  kind,  when  there  is  a  second 
mortgage,  and  the  first  mortgagee  is  about  to  transfer  his  security  to  a  third 
person,  tliat  the  second  mortgagee  should  join  in  the  transfer  of  the  first 
mortgage ;  for  if  there  be  any  interest  in  arrear  on  the  first  charge,  that 
cannot  be  converted  into  principal  as  against  the  second  mortgagee  without 
)ii8  concurrence.    Digby  v.  CraggSy  2  Eden  Rep.  200. 

It  is  further  observable,  that  although  there  may  not  be  any  thing  unfair, 
nor  perhaps  illegal,  in  taking  a  covenant  originally,  that  if  interest  be  not 
paid  at  the  end  of  the  year,  it  shall  be  converted  inlo^priocipal,  yet  courts 
of  Equity  will  not  permit  it,  1st.  because  a  mortgagee  cannot  originally  sti- 
pulate for  a  collateral  advantage;  and,  2d.  because  it  has  a  tendency  to 
usury,  although  it  be  not  usury  in  itself.    Chambers  v.  Goldwin,  9  Ves.  271. 

(£)  Confirmed  bv  the  present  Chancellor  in  the  case  of  Chambers  v.  GoU- 
triff,  9  Ves.  264.  it  being  there  held,  that  an  assignment  of  a  mortgage,  with- 
out the  intervention  of  the  mortgagor,  will  be  subject  to  tlie  account  be- 
tween the  mortgajE^or  and  mortgagee.  So  in  Carew  v.  Johnstone^  2  Sch.  6c 
Lef.  296.  it  was  held,  that  a  statement  in  an  assignment  of  a  mortgage  that 
so  much  is  due  for  principal  and  so  much  for  interest,  will  conclude  a  mort- 
gagee, though  not  the  mortgagor,  nnless  he  be  a  party  to  the  assignroent. 
In  another  report  of  the  case  of  Goldwin  v.  Chambers^  1  Smith,  252.  it  was 
stated  that  in  general  the  assignee  most  take  upon  his  own  risk  the  correct- 
ness of  the  sum  computed  to  be  due  from  the  mortgagor  to  the  mortgagee ;  but 
that  if  the  mortgagor  make  no  objection  to  the  demand  for  a  length  of  time, 
and  deals  with  the  assignee  of  the  mortgagee  without  objecting  to  the  ac- 
count of  the  original  mortgagee,  he  cannot  have  a  decree  to  surcharge  and 
falsify  against  the  assignee,  but  must  resort  for  redress  to  the  original  mort- 
pigee.  And  it  was  there  also  stated  that  accounts  settled  and  signed  cannot 
be  falsified  except  for  error  j  but  if  error  be  manifest  tlie  court  will  cor- 
rect it,  notwithstanding  any  stipulation  between  the  parties.  The  error, 
however,  must  be  beneficially  charged  'in  the  bill,  and  proved,  otherwise 
the  court  will  not  optn  Uic  accouut. 
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CAP.  VII.  [  205  ] 

4DF   THE   INTEREST    OF    A    MORTGAGOR    IN    THE 
PREMISES    MORTGAGED    BY    HIM. 

As  soon  as  the  estate  of  the  mortgagee  is  created,  which  is   Of  martgag&fi 
now  done  either  by  lease  and  release,  bargain  and  sale,  or  fre-  J^SSf  ^*^ 
f uentlj  by  creation  of  a  term  for  years  in  the  premises,  he  may 
immediately  enter  upon  the  lands,  but  subject  to  be  dispossessed 
upon  performance  of  the  condition,  by  payment  of  the  mort- 
gage money,  at  the  day  limited  (a).    The  usual  way,  therefore, 
as  balh  been  said,  is  to  agree  that  the  mortgagor  shall  hold  the 
land  till  the  day  assigned  for  payment,  and  that  the  mortgagee 
shall  not  intermeddle  with  the  possession  until  default  therein* 
And,  in  case  of  failure,  whereby  the  estate  becomes  absolute,       r  ^06  1 
the  mortgagee  may  enter  upon  it,  and  take  possession  without 
any  possibility,  at  law^  of  being  afterwards  evicted  by  the  mort* 
gagor. 

Some  doubts  have  arisen,  what  estate  thd  mortgagor  has  in  sa$ne. 
the  land  from  the  time  of  making  the  mortgage,  under  such  an 
agreement  that  the  mortgagee  shall  not  intermeddle  with  the 
pofltsession  until  default  of  payment ;  whether  he  be  lessee  for 
90  many  years,  or  only  in  as  tenant  at  will,  or  by  sufferance. 
And,  in  the  case  of  Powseley  v.  Blackman  (6),  where  a  mort- 
gage was  made  by  bargain  and  sale,  with  a  proviso  and  agree- 
ment between  the  parties  that  the  mortgagee,  his  heirs  or  as- 
ngns,  should  not  intermeddle  with  the  actual  possession  of  the 
premises,  or  perception  of  the  rents  thereof,  until  default  of 
payment,  which  was  to  be  made  at  the  distance  of  some  years. 
It  was  held  by  the  court^  that  he  was  tenant  at  will ;  a  distinction 
being  taken  between  this  agreement  and  an  agreement  with 
the  mortgagee,  that  he  should  enjoy  it  during  those  years  (c);  for  [  207  ] 
the  latter  would  have  amounted  to  a  lease  for  years. 

But  although,  prim&  Jade,  there  is  a  resemblance  between   Mmigagw  end 
the  estate  of  a  mortgagor  left  in  possession  of  the  premises   *^^*  "^ked- 
under  such  an  agreement,  or  otherwise,  and  a  tenancy  at  will ;  ^ 

yet,  upon  a  minute  and  accurate  inspection,  a  clear  distinction 
will  be  found  between  these  interests ;  and  also  between  the 

4 

case  of  a  mortgagor  in  actual  possession,  and  one  who  under«- 

W  «  Bla.  Com.  15B.  Rep.  12— Ed] 

(*)  t  Cro.  669.     IS.  C.  Bridgiii.  (c)  5  Hen.  7. 1.    21  Hen.  7.  36. 


4 
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CAP.  YXI.        INTEREST   OF   A   MORTGAGOR   IN 


lets  to  tenants ;  for,  by  the  ^igreement  nnderstood  betweeA  the 
mortgagors  and  mortgagees,  the  latter  stipulate  to  receive  in- 
terest, the  former  to  keep  possession ;  but  no  rent  is  reserved 
ffffnar  not  m-  from  the  mor^agor,  nor  is  he  entitled  to  notice  to  quit;  he  bath 

not  even  a  right  to  the  emblements,  each  of  which  are  proper- 
ties appertaining  to  a  tenancy  at  wilf  in  the  strict  sense  of  the 
word ;  and  the  reason  is,  because,  in  this  case,  the  crop,  as  well 
as  the  land,  is  a  security  for  the  debt  But,  in  both  cases,  even 
the  similitude  ceases,  if  there  be  an  under-tenant ;  for  there  can 
be  no  such  thing  as  an  under-tenant  to  a  tenant  at  will ;  such 
demise  being,  in  itself,  a  desertion,  which,  in  law,  amounts  to 
a  determination  of  the  will  (a). 


titUd  io  embU" 
mrntf.  Eivide 
210.  SIS. 
Doug.  S83 ; 


[  206  ] 


Jf  ieiumey   at 
wiU  now  esiiti. 


Mortgttgur  u 
quasi  tewaU  a< 
wiU. 


Mortgagor  u 
weitfur  tenant 
at  iciU  nor  by 
oufferancey  nor 
recdveTf  nor 
agent  f  but 
mortgagor^  a 
character  dU- 
tmctfrom  aU, 
having  a  unity 
^  poMsemom 
ana  title  with 
mortgagee^ 


(A)  Many  respectable  opinions  aflirm,  that  at  tUs  day  there  cannot  be 
such  an  estate  as  a  tenancy  at  will.  It  seems  certain  that  such  an  estate 
cannot  arise  withont  an  express  gT2Lat  or  contract.  But  all  that  the  decided 
cases  have  determined  is,  that  what  was  formerly  considered  to  be  a  tenancy 
at  will,  is  now  a  tenancy  from  year  to  year.  Vide  Watk.  £lm.  of  Conv. 
p.  6.    Clayton  v.  Blakey,  8  T.  R.  3- 

A  mort^E^or,  though  accounted  for  many  purposes  a  tenant  at  will,  is  so 
by  implication  only,  and  in  a  secondary  sense,  for  the  mortgagor  may  assifli 
or  convey  his  estate  subject  to  the  mortgage ;  but  an  actual  tenant  at  wilt 
has  not  any  assignable  interest.  It  has  been  said,  that  there  is  an  implied 
agreement  between  the  mortgagor  and  the  mortgagee,  that  tlie  mortgagor 
shall  hold  as  tenant  at  will  to  the  mortgagee,  paying  tlie  interest  from  time 
to  time,  and  principal  when  called  for.  If  the  mortgagor  be  tenant  at  will,  be 
will  be  entitled  to  the  rents  and  profits  till  that  will  be  determined ;  and  when- 
ever the  will  may  be  determined,  it  cannot  have  relation  back  to  a  former  time, 
because  that  would  be  by  a  subsequent  act  to  make  an  estate  tortious,  which 
was  rightful  at  the  time  it  existed.  That  a  mortgagor  has  frequently  been 
called  a  tenant  at  will  to  the  mortgagee  both  in  courts  of  Uw,  and  in  courts 
of  equity,  is  undoubtedly  true ;  but  it  is  an  inaccurate  expression,  and  it 
was  used  when  it  was  not  material  to  settle  what  his  powers  or  interests 
were,  nor  to  ascertain  with  any  great  precision  in  what  respects  he  did,  and 
in  what  respects  he  did  not,  resemble  a  tenant  at  will.  In  the  old  cases  be 
is  sometimes  called  a  tenant  at  will,  and  at  others  a  tenant  by  snfferance. 
In  Keech  v.  HaU,  Doug.  22.  the  counsel  for  the  defendant  called  him  the 
agent  of  the  mortgagee ;  and  Lord  Mansfield  stated  him  to  be  tenant  at 
will  to  some  purposes,  but  not  to  others ;  and  in  a  subsequent  case  (itfoss  ▼. 
GaUimore,  Dong.  382.  Postea,  2S0.)  bis  Lordship  said,  a  mortgagor  was 
not  in  reality  a  tenant  at  will  to  the  mortgagee ;  for  he  did  not  pay  him 
rent,  he  was  so  only  quodam  modo.  Nothing  was  more  apt  to  confound  than 
a  simile.  When  the  court  or  counsel  called  a  mortgagor  a  tenant  at  wiU,  it 
was  barely  a  comparison.  He  was  like  a  tenant  at  will.  The  mortgagor 
received  the  rent  by  a  tacit  agreement  with  the  mortgagee ;  but  the  mort- 
gagee might  put  an  end  to  tliis  agreement  when  he  pleued  See  the  learned 
anther's  quaere  on  this  passage  in  his  note  (d),  p.  230,  postea,  and  the  Edi- 
tor's notes  there. 

Mr.  Justice  BnUer's  observations  on  this  subject  are  veij  sensible  and 
ingenious,  and  ought  not  to  be  omitted  in  tlie  explanation  of  a  subject  oa 
which  there  appears  to  have  been  so  much  contrariety  of  opinion  and  per- 
plexity of  expression.  Whenever,  he  observes,  it  is  necessary  to  decide 
the  question  between  the  mortgagor  and  mortgagee,  it  seems  quite  sufficient 
to  call  them  so,  without  having  recourse  to  any  other  description  of  men,  or 
to  what  they  are  most  like.  But  if  a  likeness  must  be  found,  a  mortgagor 
is  as  much,  if  not  more  like,  a  receiver  than  a  tenant  at  will.  In  truth  he  is 
not  cither.  He  is  not  a  tenant  at  will,  because  he  Is  not  entitled  to  the 
growing  crops  after  the  will  is  determined.  He  is  not  considered  as  tenant 
at  will  in  those  proceedings  which  are  in  daily  use  between  a  mortgagor  and 
mortgagee^  namely,  in  ejectments  brought  for  the  recovery  of  the  mortgaged 
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In'socb  case,  it  seems,  the  mortgagee  may  consider  the  mort-  Metigtigwr  dh^ 

gagor  as  a  disseisor  (b),  and  his  lessee  as  a  wrong-doer  or  not,  ^^  ^^  ^* 
at  his  election  (d)« 


(rf) 


2  Cro.  660.    3  lb.  305,  304,  305. 


lands.  If  he  were  tenant  at  will,  the  demise  conld  not  l>e  laid  on  a  day  an- 
tecedent to  tlie  determination  of  tlie  will  (Tide  Goodtitle  v.  Herbert^  4T.  R. 
6S0.).  Bnt  it  is  every  dayls  practice  to  lay  the  demise  on  a  day  long  before 
tliere  has  l>een  any  actual  determination  of  the  will,  sometimes  back  to  the 
time  when  the  mortgage  became  forfeited,  and  no  objection  has  ever  been 
nade  on  that  accoant.  He  is  not  a  receiver;  for,  if  he  were,  he  wonld  be 
obliged  to  pay  all  the  rents  and  profits  to  the  mortgagee,  which  Is  not  the 
case.  Two  diings  which  differ  from  each  other  in  any  respect  cannot  be 
the  same ;  thererore  he  is  neither  a  tenant  at  will  nor  a  receiver.  Nor  is 
it  necessary  that  he  should  be  so ;  for  a  mortgagor  and  mortgagee  are  charac- 
Un  at  %peU  kiuwn,  and  their  rights,  powers,  and  interests,  as  weU  settled  as 
amfim  the  taw.  The  possession  of  the  mortgagor  is  the  possession  of  the 
nertgagee,  and  as  to  the  inheritance  they  have  bnt  one  title  between  them. 
Breh  V.  might,  1 T.  R.  383. 

Hence  therefore  it  appears  to  be  altogether  unnecessary  to  hnnt  through  Preseni  view  of 
a  veeabokiry  of  technical  terms,  to  affix  on  the  mortgagor  a  more  ap-  mortgagor's  tn- 
propriate  name  than  the  one  he  at  present  bears,  being  in  itself  a  deno-  terest  till  de^ 
niMtian  indicative  of  his  character,  and  well  understood.  Upon  the  fault. 
eaecution  of  the  conYcyance  by  which  ike  mortgage  is  created,  the  legal 
fraehold  and  inheritance,  or  the  legal  estate  for  tiie  term  of  years  created 
by  the  mortgage,  becomes  immediately  vested  in  the  mortgagee,  subject  to 
the  condition  or  proviso  for  redemption.  2  Eden,  280.  But  the  actual 
aeeapatlon  and  possession  of  the  lands  is  now  never  (except  in  the  case  of 
Welch  mortgages)  given  to  the  mortgagee.  On  the  contrarv,  a  clause  is 
isaaUy  inserted  at  ue  end  of  the  mortgage  deed,  tlmt  until  default  is  made 
ia  payoMnc  of  the  mortgage  money,  or  of  the  interest,  the  mortgagor  shall 
laliiB  Che  possession  and  receive  the  rents.  This  clause  is  merely  the  ck- 
pftssioB  or  what  formerly  was  tacitly  implied.  Bnt  ^ere  is  another  tacit 
■nderstaadlBgbetvreen  tlie  mortgagor  and  mortgagee,  namely,  that  although 
the  Bwrtgagor  is  permitted  to  collect  the  rents  in  the  nature  of  a  receiver, 
yet  10  Vmg  as  be  pays  .the  interest  he  is  not  to  be  accountable  for  the  rents 
to  the  mortgagee.  It  is  true  the  mortgagee  may  put  an  end  to  this  arrange- 
ment and  leeeiTe  the  rents  himself,  if  the  interest  be  not  regularly  paid,  bnt 
not  otherwise  (it  is  presumed^ ;  for  the  mortgage  is  given  to  secure  the  pay- 
ment of  interest,  and  not  to  insure  the  receipt  of  rents ;  and  fn  no  case  will 
a  court  of  Equity  make  the  mortgagor  account  to  the  mortgagee  for  rents 
whidihe  has  received  in  time  past.     Wilson  Ex  parte,  2  Ves.  Sc  Bea.  253. 

The  old  doctrine  of  the  courts  placed  the  mortgagor  in  a  very  disadvan-    Mortgagor's  in- 
tsgeons  light.    It  considered  him,  later  forfeiture  of  the  condition,  as  having   terest  at  law 
Ht  a  mere  right  to  reduce  the  estate  back  to  his  ovni  possession  by  payment   and  egai/y. 
sf  the  money.    Bnt  it  is  now  established,  that  the  mortgagor  hath  an  actual 
cttMe  in  equity,  both  the  equitable  freehold,  l  Atk.  603,  and  tlie  equitable 
iaheritanee,  12  Ves.  334 ;  which  latter  may  be  devised,  granted,  and  en- 
tailed (postea,  338.) :  that  tlie  entails,  of  it  may  be  barred  by  fine  and  re- 
covery, and  that  there  may  be  a  possessiofratris,  and  a  tenancy  by  the  cur* 
tcsy,  bat  no  tenancy  in  dower  of  such  an  estate.    1  Atk.  603.    At  law, 
however,  the  mortgagor  holds  the  possession  of  the  land  and  receives  the 
itnts  by  the  permission  of  the  mortgagee,  in  whom  the  legal  estate  of  free- 
hold is  vested  to  prerent  an  abeyance,  and  who  may  by  ejectment,  without 
giriag  any  notice,  recover  against  the  mortgagor  or  his  tenant.    Butl.  Co. 
Iitt205a.  n.  1.  s.  3.    Postea,  210.  230  or  231,  in  notis;  and  see  tiie  ob- 
•ervaiions  of  Lords  Mansfield  and  Kenyon,  in  note  (P),  221,  postea. 

(B)  To  consider  a  mortgagor  a  disseisor  in  any  light  there  snonld  at  least   Mortgagor  not 
he  some  marks  of  resemblance  between  him  and  that  species  of  tenant,  in    a  disseisor  at 
(he  same  manner  as  when  a  mortgagor  is  compared  to  a  tenant  at  will,  there   election,  but 
are  certain  features  of  fragility  of  tenure  common  to  both  tenancies.    But   his  tenant  a 
It  is  difficult  to  discoyer  any  similarity  of  character  between  a  disseisor  and   trespatser. 
s  mortgagor  \  and  it  seems  equally  difficult  to  contmd  that  a  mortgagor. 
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nature  of  re* 
ceiver  (dd). 


CAP.  Yil. 
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If  the  mortgagee  permits  the  lessee  to  enjoy  his  lease,  the 
mortgagor  may,  from  thenceforth,  be  considered  as  a  receiver 
of  the  rent,  or,  in  some  sort,  a  trustee  for  the  mortgagee,  who 
may,  at  any  time,  countermand  the  implied  authority,  by  giving 

(tfd)  [He  was  called  tl^e  servoMt  of  the  mortgagee  in  1  H.  Bl.  117.— £tf.] 


Mcfigagor  cun- 
fiot  disseise 
mortgagee. 


after  condition  broken,  holds  by  a  tortioos  title,  when,  if  he  regularly  pays 
interest,  he  retains  the  possession  in  virtue  of  an  express  agreemeut 
between  him  and  the  mortgagee.  In  the  character  of  either  agent,  re- 
ceiver, tenant  at  will,  or  even  tenant  by  sufferance,  he  is  totally  unlike  a 
disseisor,  and  he  is  still  more  unlike  that  tenant  in  the  character  of  mort- 
gagor. In  page  63,  antea,  Lord  Coke  is  stated  to  have  said,  that  **  if  a 
man  do  mortgage  his  land,  and  yet  still  continues  in  possession,  no  disseim 
is  wrought  by  this  f  because  probably  of  the  tacit  agreement,  which  wu 
formerly  understood  to  exist  between  the  mortgaftor  and  mortgagee,  that 
tlie  mortgagor  should  hold  as  tenant  to  the  morigapre,  paying  tiie  interest 
from  time  to  time,  and  the  pHncipal  when  dcnianded.  Ho  in  the  case  of 
Smart  v.  JViUiams^  Comb.  249.  Postea,  217.  Lord  Holt,  C.  J.  observed, 
when  the  mortgagor  continues  in  possession,  and  the  mortgagee  assigns,  the 
tenancy  at  will  is  determined,  but  he  remains  tenant  at  soffcrance,  he  is 
no  disseisor;  for  there  teas  no  tortious  entry.  The  case  quoted  in  sopport  of 
the  text  is  Powseley  v.  Blackmcn ;  but  it  was  tliere  expressly  held,  that  if 
the  mortgagor  make  a  lease  for  years,  he  will  not  be  any  disseisor  qf  the 
mortgagee^  or  as  the  case  theie  was  of  the  bargainee,  because  no  wrongful 
intention  ;  if  the  lessee  enter^  he  will  be  the  only  disseisor ;.  but  when  the 
lea&e  expires,  the  mortgagor  will  be  tenant  at  will  again.  Bridgm.  Rep.  12. 
Gilb.  Uses,  238.  The  reason  of  this  is,  that  evenr  person  who  enters 
wrongfully,  will  necessarily  be  a  trespasser,  and  tlie  freeholder  may,  at  his 
election,  treat  the  trespasser  as  a  disseisor.  BUmdm  ▼.  BoMgh^  Cro.  Car. 
SOS.  The  mortgagor  being  in  the  nature  of  a  tenant  at  will,  has  no  power 
to  create  an  estate  for  years,  consequently  his  lessee  will,  in  taking  posses* 
sion  of  the  premises,  enter  under  a  wrongful  or  tortious  title,  and  the  mort- 
gagee who  has  the  legal  estate  of  freehold  may  correctly  consider  Aim,  bat 
not  the  mortgagor,  a  wrong-doer  and  disseisor  at  election ;  and  such,  it  is 
conceived,  is  the  distinction  borne  out  by  the  cases.    See  postea,  174. 

This  reasoning  is,  it  is  conceived,  in  a  great  measure  confirmed  by  the 
judgment  of  the  Master  of  the  Rolls,  in  the  late  ca.se  of  Cholmondeley  ▼• 
Clinton,  t  Meriv.  560.  where  his  Honour  pointedly  remarked,  '*  But  a  mart' 
gagor  never  can  disseise  his  nunrtgagee.  Why  7  Because  his  possession  is  not 
^operly  his  own,  but  that  of  the  mot  tgagee**  The  reason  why  a  mortgagor 
IS  called  a  tenant  at  will  to  the  mortgagee  is,  because  his  tenure  is  of  that 
precarious  and  permissive  nature,  that  whenever  the  mortgagee  pleases,  he 
may  assume  the  possession,  and  equity  will  not  interfere  to  prevent  him  ;^ 
and  the  only  point  of  similitude  discoverable  between  a  mortgagor  and  dis- 
seisor may  perhaps  be,  that  the  mortgagee  may  assume  this  possession  pe- 
remptorily by  ejectment,  without  giving  the  mortgagor  any  notice  to  quit? 
and  it  may  be  said,  that  becaose  an  ejectment  proceeds  on  an  ouster  or  dis- 
possession, it  pre-supposes  a  disseisin  by  the  mortgagor.  This,  however, 
is  in  fact  a  mere  formality,  adopted  for  the  bake  of  avoiding  the  circnitqfi* 
proceedings  on  a  real  action,  and  is  the  admission  of  an  act  which  never 
took  place.  Salk.  246.  Hence,  tlierefore,  it  does  appear  to  be  the  more 
correct  expression  to  say  that  a  mortgagee  is  entitled  to  his  action  of  eject* 
ment  as  one  of  the  powers  belonging  to  him  in  the  character  of  mortgagee, 
and  not  because  the  mortgagor  is  a  disseisor  and  therefore  soeable  as  a 
trespasser  or  wrong-doer.  The  doubt  which  appears  to  have  given  rise  to 
the  discussion  of  this  question  is  noticed  in  page  217,  postea, 

As  to  the  distinction  between  actual  disseisins  and  disseisins  at  the  elec- 
tion of  the  party,  see  Butl.  Co.  Litt.  3S0  b.  n.  1.  2  Sand.  U.  &  T.  18. 19. 
and  21.  3d  edit.  (p.  21,  2d  edit.)  See  also  BlundeU  ▼.  Bought  obi  supra; 
and  W.  Jones,  Sl5.  316.  where  the  Judges  held,  that  if  a  tenant  at  will  make 
a  lease  for  years  rendering  rent,  and  his  lessee  enter  and  pay  rent,  that  epn 
be  no  disseisin,  unless  at  the  election  of  the  first  lessor ;  and  see  aUo  on  dis* 
Misins  in  general,  1  Burr.  111.  113.  companng  3  Pri.  575.  with  3  Pres.  Abs* 
Pref.  vi. 
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notice  to  the  tenant  not  to  pay  the  rent  to  the  mortgagor  anj 
longer  (e). 

But,  if  the  mortgagor  elects  the  other  alternative,  the  lessee  Luaee  i^  morU 
oiaj  be  turned  out  by  an  ejectment,  he  being  in  under  a  person  f^^^  ^^eJ.. 
who  had  no  power  to  under-let,  but  subject  to  eviction  by  the  «««*  <i^  ^]i 
mortgagee.     And  so  it  was  held  by  the  Court  of  King's  Bench,  oui  notice  qf 
ill  the  case  of-Keeck,  lessee  of  Wame  v.  Hall  and  another  (/)  ;  ^/^^'^'^.JS . 
nhere  an  ejectment  was  brought  for  a  warehouse  in  London,  by       [  209  ] 
a  mortgagee, '  against  a  lessee  under  a  lease  in  writing  for  seven 
years,  made  after  the  date  of  the  mortgage  by  the  mortgagor, 
who  had  continued  in  possession ;  the  lease  was  at  a  rack  rent. 
The  mortgagee  had  not  notice  of  the  lease,  nor  the  lessee  no- 
tice of  the  mortgage.     The  defendant  offered  to  attorn  to  the 
mortgagee  before  the  ejectment  was  brought ;  the  plaintiiF  was 
willing  to  suffer  the  defendant  to  redeem.     There  was  no  notice 
to  quit,  so  that,  although  the  written  lease  was  bad,  yet  if  the 
lessee  was  to  be  considered  as  tenant  at  will  from  year  to  year 
b;  construction,  the  plaintiff's  action  must  fail.    The  question 
was,  whether  by  the  agreement  understood  between  the  mort- 
gagors and  mortgagees,  which  was,  that  tlie  latter  should  re- 
ceive interests,  and  the  former  keep  possession,  the  mortgagee 
had  given  an  implied  autliority  to  the  mortgagor  to  let  from  year 
to  yeskT  ^t  a  rack  rent,  or,  whether  he  might  not  treat  the  de* 
fendant  as  a  trespasser,  and  wrong-doer  (d)  i    And  Lord  Mans- 
field said,  in  delivering  the  >  opinion  of  the  court,  that  on  full 
consideration,  they  were  all  clearly  of  opinion,  that  there  was 
DO  inference  of  fraud  or  consent  against  the  mortgiagee,  to  pre- 
vent him  from  considering  the  lessee  as  a  wrong-doer.     It  was 
rightly  admitted,  that  if  the  mortgagee  had  encouraged  the  te-       [  210  ] 
mint  to  lay  out    money,  he  could  not  maintain  this  action  (e);  except  where 

«  mortgagee  m- 

(e)  Htpknu  v.  Hopkins,  1  Atk.  606.  (/)  Doug.  Rep.  21 .  courages  lessee 

to  improve  pre* 
-  mises. 

(C)  Or  his  assij^nee,  althongh  the  lease  be  made  before  the  assignment  of  Assignee  </ 
the  mortgage.     Thunder  ▼.  Belcher,  S  East,  449.  mortgage. 

(D)  The  words  of  his  Lordship  were,  **  or  whether  he  may  not  treat  the  J>isseirin. 
defendant  as  a  trespasser,  disseisor,  or  wrong-doer.    No  case  has  been  cited  Notice  to  quii% 
sokere  tius  question  has  been  agitated  much  less  decided.    The  only  case  at  all 

like  the  present  is  one  that  was  tried  before  me  on  tlie  Home  Circnit  (Belckier 
V.  Collins) ;  but  there  the  mortgagee  was  privy  to  the  lease,  and  afterwards 
by  a  knavish  trick  wanted  to  turn  the  tenant  ont."  But  it  should  setm  that 
Bierc  knowledge  of  the  lessee's  occnpation  will  not  be  sufficient  to  entitle 
him  to  a  notice  to  quit  from  the  mortgagee  or  his  assignee.  TtuMder  v. 
Belcher,  S  East,  449. 

(E)  In  fVheatley  ▼.  BuckneU,  Cowp.  473.  it  was  expressly  decided,  that   Case  (!or\flr.ning 
an  nnatamped  agreement  to  grant  a  lease,  on  the  faith  of  which  the  tenant   text,  over- 
had  boUt  a  house,  was  a  good  defence  to  an  ejectment.    This  doctrine,  ruled. 
however,  is  now  over-ruled,  vide  Doe  v.  Clare,  t  T.  R.  739.  where  Lord 

Kenyoo  said,  that  it  was  the  opinion  of  all  the  Judges  that  the  rule  in  tVheat- 
ky  V.  Bsuknell,  at  all  events,  could  not  extend  to  the  case  of  a  pnrchaser. 
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but  here  the  question  turned  upon  the  agreement  between  the 
mor^gor  and  mortgagee.  When  the  mortgagor  was  left  ia 
possession,  the  true  inference  to  be  drawn  was  an  agreement 
that  he  should  possess  the  premises  at  will  in  the  strictest 
sense;  and  therefore  no  notice  was  given  him  to  quit (f);  and 
he  was  not  entitled  to  reap  the  crop,  as  other  tenants  at  will 
were,  because  all  was  liable  to' the  debt,  on  payment  of  which, 
the  mortgagee's  title  ceased.  The  mortgagor  had  no  power, 
express  or  implied,  to  let  leases  not  subject  to  every  circum- 
stance of  the  mortgage.  If,  by  implication,  the  mortgagor  had 
such  a  power,  it  must  go  to  a  great  extent,  to  leases  where  a 
fine  was  taken  on  a  renewal  for  lives.  The  tenant  stood  -  ex- 
actly in  the  situation  of  the  mortgagor.  The  possession  of  the 
mortgagor  could  not  be  considered  as  holding  out  a  false  ap- 
pearance. It  did  not  induce  a  belief  that  there  was  no  mort- 
gage, for  it  was  the  nature  of  the  transaction,  that  the  mort- 
LmeetoheMe"  gagor  should  continue  in  possession.     Whoever  wanted  to  be 

:;:;{;<' wf  '^^^^  ^^^^  >>e  took  a  le^e,  .hould  inqains  after  and  «x.mine 

the  title-deeds.  In  practice,  indeed,  especially  in  the  case  of 
great  estates,  that  was  not  often  done>  because  the  tenant  relied 
on  the  honour  of  his  landlord ;  but  whenever  one  of  two  in- 
nocent persons  must  be  a  loser,  the  rule  was  qui  prior  est  tern" 
pore,  potior  est  jure,  if  one  must  suffer,  it  must  be  he  who 
had  not  used  due  diligence  in  looking  into  the  title.  It  was 
said  at  the  bar,  that  if  the  plaintiff,  in  a  case  like  this,  could 
recover,  he  would  also  be  entitled  to  the  mesne  profits  from 
the  tenant  in  an  action  of  trespass ;  which  would  be  a  manifest 
hardship  and  injustice,  as  the  tenant  would  then  pay  the  rent 
twice.  His  Lordship  gave  no  opinion  on  that  point,  but  there 
might  be  a  distinction ;  for  the  mortgagor  might  be  considered 
as  receiving  the  rents  in  order  to  pay  the  interest,  by  au  implied 
authority  from  the  mortgagee  till  he  determined  his  will.  As 
to  the  lessee's  right  to  reap  the  corn,  which  he  might  have  sown 
previous  to  the  determination  of  the  will,  that  point  did  not 
arise  in  this  case,  the  ejectment  being  for  a  warehouse ;  but 
however  that  might  be  no  bar  to  the  mortgagee's  recovering  in 
ejectment  it  would  only  give  the  lessee  right  of  ingress  and 
egress  to  take  the  crop;  as  to  which,  with  regard  to  tenants  at 
will^  the  text  of  Littleton  was  clear. 


title. 

[211] 


Notiet  to  f  «if . 


(F)  But  if  there  be  a  tenant  from  year  to  year,  and  the  landlord  mort- 
gages pending  the  year,  the  tenant  will  be  entitled  to  six  months  notice  to 
quit  from  th«  mortgagee.    Birch  v.  fVright,  1  T.  R.  578. 
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But  there  seems  to  be  no  occasion,  in  this  case,  for  any  ioi*      [  212  ] 
t>|jcation  of  an  authority  from  the  mortgagee  to  the  mortgagor  Mortgagw  a 
t»  deceive  the  rents  and  profits.     For  although  the  possession  hi9  teamit  a 
of  the  lessee  of  the  mortgagor,  under  a  lease  from  him,  will  ^SJ^^i?^' 
nuke  turn  a  wrong-doer  as  to  the  mortgagee,  his  lessor  bemg,  seitory  and  Ha 
as  to  the  mor^gee,  a  disseisor,  and  consequently  incapable  of  '^^ft^jj''*'*"* 
conveying  a  good  title  as  against  the  mortgagee :  yet,  I  appre- 
hend, the  lessee  will  not  be  in  a  worse  case  than  a  tenant  under 
a  disseisor,  which,  by  granting  the  under-lease,  the  mortgagor 
hath  made  himself  at  the  election  of  the  mortgagee.     And  a 
distinction  has  been  '  taken   between  the  case  of  the  disseisor, 
and  that  of  him  who  comes  in  under  the  disseisor  by  title  (g); 
for  if  a  man  be  disseised,  and  the  dbseisor^  during  the  dis- 
seisin,  cuts  down   the  trees,   or  grass,  or  the  corn,  growing 
upon  the  land,  and  afterwards  the  disseisee  re-enters,  the  dis- 
seisee shall  have  an  action  of  trespass  against  him  vi  et  artnis 
for  the  trees,  grass,  corn,.&c.  for,  after  his  regress,  the  law, 
as  to  the  disseisor  and  his  servants,  supposes  the  freehold  al- 
ways continued  in  the  disseisee.      But,  if  the  disseisor  makes 
a  feoffment  in  fee,  gift  in  tail,  lease  for  life,  or  years,  and  af^      [  213  3 
terwards  the  disseisee  re-enters,  he  shall  not  have  trespass  vi  et 
armis^  against  those  who  come  in  by  title ;  for  this  fiction  of 
the  law,  that  the  freehold  continued  always  in  the  disseisee, 
shall  not  have  relation  to  make  him,  who  comes  in  by  a  title,  a 
wrong-doer  vi  et  armis,  because,  in  fictione  juris  iemper  aqtd^ 
ias  existit.     But,  in  such  case,  the  disseisee  shall  recover  all 
the  mesne  profits  against  the  disseisor,  in  the  same  manner  as  ' 
die  disseisee  should  recover  in  an  assize  at  the  common  law  be-* 
fore  the  Statute  of  Gloucester,  cap.  1.  damages  only  against 
the   disseisor:    besides,  it  is   to    be  presumed,    that  he  who 
comes  in  by  tide  has  given  some  recompence  to  the  disseisor, 
and  that  the  lessee  has  paid  rent  to  him,  or  other  considera- 
tion, and  therefore,  in  reason,  the  disseisor  is  to  be  charged 
with  the  whole. 

But,  as  to  the  right  to  the  emblements,  a  distinction  is  Tenmtofmorh 
taken  between  tenants  who  have  particular  estates  that  are  un-  ^j^  tTemUe* 

mentM  (h); 
(g)  Lifcrd^i  cojK,  11  Co,  bU 


(G)  As  to  this  point,  see  note  (A),  page  208,  antea. 

(H)  It  is  truly  said  by  Lord  Chief  Baron  Comyns,  in  his  Digest,  tit.  Morigagar  mid 
Biens,  G,  d.  that  if  a  man  enter  by  title  paramount,  he  sfaaU  have  the  em-  j^^  ieiuatt  dts* 
Mements,  as  if  a  disseisor  sow  and  the  disseisee  enter  either  before  or  after   ftjuruisAed   as 
■erennce.  Co.Litt.55b.  Mo.f4.  Bro.£mb.l0.12.l7.20.  Dyer, 31b.  Dal. 30.   toembUmeHU. 
To  apply  this  to  the  case  of  a  mortgagor  and  his  tenant,  it  is  observable  that^ 
respect  to  the  mortgagor,  the  reason  why  he  will  not  be  entitied  to 

L 


1«2 


CAr.  VII.        INTBBEST  OF  ▲  MOBTCAOOB  IN 


[214] 


iMT  to  gratif 
and  tree$  «fr<r- 
ed  from  free' 
Md,  (wkkk, 

majfhe/oOow' 


[215] 


Wffnorithttn 
any  other  ie* 
want  under  a 
tortious  title* 


certaia;  definable  by  dw  act  of  the  pwdes  to  the  origioal  con- 
tracty  or  by  the  act  of  God :  and  those  who  hane  particniar 
estates  uncertain,  defeazable  by  a  right  paramoimi ;  for,  in  die 
latter  case,  he  that  hath  die  rig^t  paramoont  shall  have  die 
emblements ;  as  althoogb,  quoad  actionem^  the  law  will  not 
by  a  fiction  make  the  lessee,  iK'ho  comes  in  by  title,  liable  to 
punishment  as  a  trespasser  (A);  yet,  quoad  prcprietaiem,  the 
regress  of  the  disseisee  revests  the  property  in  him,  as  well' 
for  the  emblements  as  for  the  freehold  itself,  and  equally  against 
the  feofiee  or  lessee  of  the  disseisor,  as  agunst  the  disseisor 
himself.  For  the  rule  and  reason  of  the  law  is,  that  after  the 
regress  of  the  disseisee,  the  law  ac^udges  that  the  freehold  has 
continued  in  him,  which  rule  and  reason  extends  as  wdl  to  the 
emblements,  as  to  the  freehold;  and  aldiough  the  act  of  the 
disseisor  may  alter  »  man's  action,  yet  his  act  cannot  takeawty 
his  action,  property,  or  right* 

And  the  law  is  the  same^  if  the  feoffee  or  lessee  sows  the 
land,  or  cuts  down  trees  or  grass,  and  severs  and  carries 
away,  or  sells  them  to  another.  Yet  after  the  regress  of  the 
disseisee,  he  may  take  the  com,  as  well  as  the  trees  and  grass, 
from  whatsoever  place  they  are  carried  to ;  for  the  regress  of 
the  disseisee  has  relation,  as  to  the  property,  to  continue  the 
freehold  against  them  all  in  the  disseisee  ab  initio,  nor  can  the 
cariying  them  off  the  land  alter  the  property ;  and  if  die  dis- 
seisee takes  them,  they  shall  be  recovered  in  damages  against 
the  disseisor. 

Nor  do  I  see  any  groaud  upon  which  the  case  of  a  teoant 
under  a  mortgagor  can  be  distinguished,  as  to  the  right  of 
emblements,  from  any  other  tenant  under  a  tortious  tide;  for^ 
if  be  be  considered  as  a  wroug-doer  as  to  his  occupation  of  the 
premises,  he  cannot  be  considered  in  a  different  character  as  to 
the  emblements :  nor  is  there  any  room  to  imply  a  consent  to 
cultivate  the  property,  when  no  implication  is  admitted  of  a 
consent  to  occupy  it.  As  if  an  authority  can  be.  implied  in  the 
mortgagor  from  the  mortgagee  to  permit  the  cultivation,  the 
same  prineiple,  by  anatogy,  will  justify  such  an  implication  that 

{h)  19  Hen.  6. 17.    SS  Hen.  &  S7.    S9  Hea.  6. 18.    Gilb.  Dev.  135. 


emblemeotB,  is  not  becanse  be  is  a  disseisor,  but  bscaase  the  crop,  as  wtsXi 
as  the  land,  is  a  security  for  tbe  debf,  aatea,  907 ;  and  with  respect  to  his 
lessee  for  years,  tlie  reason  why  he  will  not  be  entitled  to  emblements.,  is 
because  be  is  in  tbe  nature  of 'a  disseisor,  his  eatiy  hwag  tortioosy  and  km 
title  wrongful.  There  is,  bowcTer,  not  any  decision  as  to  tUs  latter  poiaty 
and  it  eogenden  a  hardabipy  wbicb  it  is  possible  the  court  woidd  not  tole* 
rate. 
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be' had  an  authority  to  demise^  which,  in  the  principal  case^was 
not  admitted. 

Bcit  such  lease  will  be  good  against  the  mortgagor  and  all  Mortgagor 
stnu^ers,  and  will  entitle  the  lessee  to  the  equity  of  redemp-  ^  J^ ." 
tion  (t)  (i). 

But  the  mor^agee  would,  it  is  apprehended,  be  bound  by  tmdmortgaga 
the  lease,  if  he  did  any  act  amounting  either  to  an  express  or  jbunX/g^e  iT 
implied  assent  to  it  (k).  [  216  ] 

If  a  mortgage  of  lands  be  made  under  a  power  to  pay  por-  Trustees  to 
tions  out  of  the  profits,  the  profits  received  by  the  mortgagor,  ^^i^^Hlr^, 
under  a  clause,  that  it  shall  be  lawful  for  the  mortgagor  to  take  ^^^'^ 
the  profits  without  account,  until  default  of  payment,  shall  be  ei^oy  till  de- 
taken  as  received  by  the  mortgagee,  and  shall  be  considered  as  "^^J^!^  ^ 
the  same  thing  as  if  the  mortgagee  had  let  it  to  any  other  received  by  him 
person  (ft);  and  therefore  the  profits  so  received  by  the  mort-  |.|^^       ^' 
gagor,  shall  be  accounted  for  as  having  gone  towards  payment 
of  the  portion,  and  the  land  shall  only  be  subject  to  what  re- 
mains due.     And  the  mortgagee  must  recover  his  money  so  far 
as  it  has  been  received  out  of  the  profits  against  the  mortgagor 
for  the  time  being,  and  his  personal  representatives^  and  will 
have  no  remedy  against  the  trust. 

If  die  mortgagee  assigns  a  term  conveyed  to  him  by  way  of  Mertgngor  <<• 
mor^ge,  with  a  clause,  that  the  mortgagee  shall  retain  the  /enmeetoas- 
possession,  without  the  mortgagor  joining  m,  and  being  a  party,  •HPMeofnmi^ 
tile  assignment  determines  the  similarity  of  his  estate  to  an  es- 
tHe  at  will,  and  makes  the  mortgagor  m  the  nature  of  a  tenant       [  217  ] 
at  sufferance  (/)• 

But  in  the  case  of  Smarth  v.  Williams  {m),  a  question  arose.  Covenant  for 
wfaedier  an  assignment  by  the  mortgagee  alone  did  not  operate,  S^^^tSTd*^ 
soastomake  die  mortgagor *8  continuing  in  possession  under  /foUty  rune  with 
wch  a  clause,  a  disseisin  or  devesting  of  the  term^  and  turn  it  ^^^!^ 
to  a  right ;  for  if  it  did,  the  assignee  could  not  assign  it  over, 
widiout  he  either  made  an  entry,  or  the  mortgagor  joined. 
And  it  was  held  by  Holt,  C.  J.  that  the  mortgagor's  continuing 

(i)  Rnd  ▼.  CaHwrigktj  1  Cha.  Ca.  (I)  Skin.  423.     [See  antea,    208, 

59,  et  Tide  S  Cro.  304.    [As  to  the  note  (A).— £d.] 

latter  point,  see  postea,  343.— £tf.]  (»j  Salk.  245.    3  Lev.  38r.    Rep« 

(fc)  Vide  2P.W.  30.   Atk.  351,  2.  T.  Holt,  478.  Comb.  347.   Cro.  Car. 

[&  C.  aatea,  96.— £d.]  302.  307. 


(I)  As  to  a  lease  made  after  the  mortgage,  or  in  ^rhich  the  mortgagee 
jouis,  or  which  is  made  by  the  mortgagee  alone,  see  the  next  chapter, 
pages  337.  343.  246,  and  Index,  voce  Lease. 

(K)  Acceptance  of  rent  would  (it  is  presumed^  be  a  clear  assent  to  the 
Icatte,  but  mere  acquaintance  with  the  lessee  and  knoifledge  of  his  occupa- 
tMn,  would  not,  antea,  309,  note  (D). 

L2 
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ill  possession  would  never  make  a  disseisin  nor  devesting  of  the 
term,  or  turn  it  to  a  right ;  for  a  tenant  at  sufferance  has  but  a 
bare  possession,  and  no  freehold  (l);  and  E^re,  Justice,  said, 
that  the  covenant  to  suffer  the  mortgagor  to  continue  in  posses- 
sion, governs  all  the  subsequent  assignments;  because  it  is 
agreed  by  the  mortgagee,  his  executors,  administrators,  and 
assigns,  that  the  mortgagor  shall  hold  till  default  of  pay- 
ment ;  which  creates  a  tenancy  at  will  upon  all  the  mesne  as- 
signments (m). 
^4fter  amgn^  It  was  also  contended,  in  the  case  last  mentioned,   that  if 

gagor  tenant  at  ^^^  mortgagor's  continuing  in  possession  was  not  an  absolute 
tufferanee,  bvi  disseisin  Or  devesting  of  the  term,  it  was  at  least  a  devesting 

termnot  turned  ,  •         i      •  -    .  111 

to  a  right  by  of  the  term  at  the  election  of  the  mortgagee,  and  then  the  as- 
^r^R*7*  signee  had  made  his  election  by  bringing  an  ejectment  against 
''  ^  the  mortgagor,  which  admitted  his  being  out  of  possession ; 
but  Holt,  C.  J.  said,  that  the  ejectment  could  not  admit  an 
actual  devesting,  so  as  to  turn  the  term  to  a  right,  for  the  eject- 
ment was  not  brought  to  recover  the  mortgage  term^  but  the 
actual  possession  only,  for  the  recovery  of  which  the  assignee 
of  the  first  mortgagee  had  no  other  way  but  this,  or  to  make 
a  forcible  entry,  which  the  law. forbids:  and  his  Lordship  said, 
that  the  court  would  take  notice  that  an  ejectment  was  only  8 
fictitious  proceeding  for  recovering  the  possession,  which  could 
not  well  otherwise  be  obtained ;  and  the  entry  laid  in  the  de- 
claration, or  confessed  by  the  defendant,  was  not  an  entry 
that  was  real ;  for  it  would  neither  avoid  a  fine,  nor  be  sufii- 
cient  evidence  to  support  trespass  for  the  mean  profits* 
Effect  qf  mart'       gyj  jf   ^[jg  mortgagee  in  the   last  mentioned  case  (»)  had 

gageers  admiU'  .  . 

sioHf  that  he    done  any  act,  by  which  he  had  admitted  himself  to  be  out  of 

U«^M.     ^^''    possession,  the  consequence  would  have  been  as  contended  for 

[  219  j      on  the  part  of  the  mortgagor;   for  Lord  Coke  says,  if  a  man 

make  a  lease  at  will,  and  die,  now  is  the  will  determined;  and 

,if  the  lessee  continue  in  possession,  he  is  tenant  at  sufferance, 

and  yet  the  heir,  by  admission,  may  have  an  issue  of  mort 

d'aucestor  against  him ;  and  so  it  is  said  in  Dyer,  that  if  tenant 

(n)  Dyer,  62.    Co.  Lit.  57  b. 

■  I    I  I       II       ■  11  I      ■       I  ■        I    I  I  ■      ■  I       ■■ 

■  « 

Entry  of  mort'  (L)  But  it  was  said  in  the  same  case  that  it  would  be  otherwise  if  the 
gagor's  heir  a  morrgagor  were  to  die  and  his  lieir  to  enter,  and  then  the  mortgagee  to 
disseisin.  Sed  make  an  assignment  without  entry  or  the  heir  nf  the  mortgagor  joinnig, 
ott,  for  the  entry  of  such  heir  would  be  tortions,  and  consequently  the  mort* 

gai^ee  would  be  out  of  possession,  and  his  assignment  yoidj—quare  tamen. 
(M)  This  dictum  of  Mr.  Justice  Eyre    does  not  appear  in  any  of  the 

books  of  reports,  as  far  as  the  Editor  can  discover.    Mr.  Cmise  has  the 

isnmc  paragraph  in  his  Digest,  vol.  ii.  107,  2d  edition;  bat  it  appears  to  be 

a  mere  transcript  of  the  text  without  any  reference. 
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for  years  surrenders^  and  still  continues  in  possession,  he  is  te- 
nant at  sufferance,  or  disseisor,  at  election. 

If  a  mortgagor  commit  waste  (o),  whether  it  be  a  mortgage    ^^^i^  ^y  Effort" 
in  fee,  or  for  a  term  of  years,  the  court,  on  a  bill  by  the  mort-  ^^^  reBtrmn- 
gagee  to  stay  waste,  will  grant  an  injunction  ;  for  they  will  not 
suffer  a  mor^gor  to  prejudice  the  incumbrance. 

It  is  a  settled  doctrine,  that  a  mortgagor  in  possession  can-   MoHgagw  can- 
not bar  a  mortgagee  by  a  fine  and  non-claim  (p);  for,  although  ^-at^^y*^' 
the  mortgagee  be  in  reality  out  of  possession,  yet,  where  that  aMlwm<laim. 
18  done  by  the  consent  of  both  parties,  and  the  nature  of  the 
contract  requires  that  it  should  be  so  while  the  interest  is  paid, 
it  would  be  against  the  original  design  of  the  contract,  that  any        [  220  ] 
act  of  the  mortgagor,  except  the   payment  of  the  money  and 
interest,  should  deprive  the  mortgagee  of  his  security.    And 
therefore  it  seems  that  no  actual  entry  is  requisite  by  the  mort- 
gagee, to  avoid  such  fine. 

A  recovery  suffered  by  a  mortgagor  tenant  in  tail,  lets  in  all  Recovery  byte- 
precedent  incumbrances  (9).     Thus,  where  tenant  in  tail  de-  "on/lmspKor 
mised  lands  for    ninety-nine  years,    by  way  of  mortgage  (r),  mortgage, 
aud  then  married,  and   suffered  a  recovery  to  enable  him   to 
make  a  jointure;    one  question   was,    whether  the  recovery 
should  enure  to  make  good  the  mortgage,  it  being  designed  for        * 
the  marriage  settlement  only  ?     And  it  was  determined  that  it 
riiould ;  for,  if  no  recovery  had  been,  there  could  have  been  no 
jointure,  and  the  jointress  could  not  have  avoided  the  mort- 
gage ;   she  was  in  by  the   act  of  her  husband,  and  no  subse- 
quent act  of    his    could  avoid  his  own  act  precedent :    and 
though  the  recovery  was  suffered  to  a  collateral  purpose,  yet 
it  would  enure  to  make  good  all  precedent  acts  and  incum- 
brances (n). 

(a)  Farrani    v.  Tjovel,  3  Atk.  723.  Fermor's  case,  3  Co.  77.    Cruise  on 

[Bat   mortgagee    permitting   mort-  Fines,  233.    Sid.  460.     Carth.  lOl. 

eagor  to  commit  waste,  cannot  be  re-  [Reverse  as  to  mortgagee,  postea, 

fieved  if  bis  secnrity  be  deficient.  S82. — Ed."] 

Pincb,  225 ;  and  see  3  Atk.  209. 254.  (7)  Porter  v.  Emery ,  1  Cha.  Rep. 

319.    4  Dowr.  29,  and  postca,  248.—  97. 

JEd.]  (r)  Goddard  v.  Complin,  1  Cha.  Ca. 

(p)  1  Vent.  82.  lLev.272.  2Ves.  119. 
48^.     Hard.  402.     Noy's  Rep.   23. 

(N)  A  similar  point  was  determined  in  the  case  of  Goodright  v.  Mead,  ^  Recovery  does 
3  Burr.   1703;  and  ui  Hart  v,  MiddUhMret,  3  Atk.  376,  Lord  Hardwicke    ,11,^   confirm 
jaid,  the  reason  of  it  was,  because  the  tenant  in  tail  is  considered  as  owner    equitable cluirtt 
of  Uie  estate.    His  Lordship  also  observed,  in  the  same  case,  that  wbetlier    against  legal 
the  iDcombrance  were  legal  or  equitable,  it  would  not  make  any  difference,    mortgageewiih' 
Jn  either  case  it  would  be  confirmed.    This,  however,  must  be  understood    ^^  wttice  ' 
^th  some  qualification,  as  if  the  incumbrance  be  a  mere  equitable  one,  and 
the  recovery  be  declar^  to  the  use  of  a  purchaser  for  a  valuable  conside- 
ration without  notice  of  the  incumbrance,  there,  it  should  seem,  the  reco- 
very would  certainly  not  confirm  the  precedent  charge.    So,  if  a  tenant 
ia  tail  make  an  equitable  mortgage,  or  create  au  equitable  lieu,  as  by  arti- 
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r  221  1    *      ^  mortgagor  is  never  permitted  to  dispute  the  title  of  his 
Mortgag&t  00%'  mortgagee  (s) ;  because  no  man  is  permitted  to  dispute  bis  owa 

uoi  dimmte  tUU       .  j     j  /    v 

4if  mortgagee,      solemn  deed  (o). 

MmtgQjger  in     '  A  mor^;agor  t>  possession  gains  a  settlement,  (0  because 

P^2l^t£^  the    mortgagee,  notwithstanding  the  form,  has  but  a  chattel, 

ment.  ihe  mortgage  being  only  a  pledge  to  him  for  security  of  his 

money ;  and  the  original  ownership  of  the  land  stall  residing 

in  the  mortgagor,  subject  only  to  the  legal  title  of  the  mort* 

gagee,  so  far  as  such  title  is  requisite  to  the  end  of  his  se* 

curity  (p). 

(<)  GoodtUU  ▼.  Bailey,  Cowp.  601.  (<)  Doug.  Rep.  610. 


cles  for  a  settlement  or  otlierwise,  and  then  suffer  a  recovery,  and  conTey 

the  legal  estate  in  the  premises  to  a  purchaser  or  second  mortca^ee  for  a 

Taluable  consideration,  and  without  notice  of  the  prior  equitable  charges 

and  estates,  this  recovery  would  not  operate  to  confirm  the  first  mortgage, 

nor  the  equitable  lien,  nor  the  articles.    See  Mr.  Atherle/s  noee(g)  to  jjhep. 

Touch*  49,  50.    Atum,  Trea.  on  Rec.  1820,  p.  190 ;  and  for  the  principal 

case,  see  Benton  v.  Hod$on,  1  Mod.  108.    Postea,  252.  282. 

fir  even  wik        it  is  also,  in  this  place,  worthy  of  further  observation,  that  a  recovery 

notice^  if  prior    ^ni  not  operate  to  confirm  a  prior  charge  or  estate  in  favour  of  a  volunteer, 

etiaie  be  in  fa»    even  with  notice,  as  against  a  subsequent  purchaser  or  mortgagee  for  a  vm- 

vow  qf  vohia-     Inable  consideration.    Thus  where  a  tenant  in  tall,  without  suffering  a  reco- 

teers.  very,  executed  a  settlement  on  his  marriage,  by  which  he  limited  an  estate 

for  life  to  himself,  with  remainder  to  his  first  and  other  sons  of  the  marriage 
in  tail  male,  with  remainder  to  his  brother  for  life,  with  remainder  to  kis 
sons  in  tail,  with  remainders  over,  and  afterwards  suffered  a  recovery  on 
his  making  a  mortgage  of  the  settled  estate  to  one  R.  P.  who  bad  notice  of 
the  settlement,  and  shortly  after  died  without  issue  male ;  and  thereupon 
R.  P.  brought  a  bill  of  foreclosure,  which  was  decreed  below.    It  was  hekt 
by  the  Lords,  that  there  was  not  any  disthiction  betwe^  a  tenant  io  fee 
and  a  tenant  Va  tail,  who  had  it  in  his  power  at  any  time  to  acquire  the  fee ; 
that  the  brother  of  the  tenant  in  tail  and  his  son  took  new  estates  undar  the 
settlement,  which  were  voluntary,  and  void  as  ftgsin*t  the  subsequent  mort- 
gagee for  valuable  consideration.    Cormick  v.  Trepaud^  6  Dow.  GO.    Vide 
etiam  S.  P.  postea,  281 ;  and  see  as  to  who  shall  be  volunteeia.  Roe  t.  Ham* 
fnertonf  2  Serjt.  Wils.  356.    Doe  v.  Jlfaimt^g,  9  East,  59.    Antea,  97,  of 
this  edition,  and  postea,  S43. 
Mortgagor  can-       (O)  And  tlie  court  Fill  not  suffer  a  mortgagor  to  set  up  the  title  of  a  third 
not  eet  up  prior    person  (as,  for  instance,  the  possession  of  the  tenant  under  a  lease  prior  to 
lease  against       the  mortgaj^e)  against  the  mortgagee,  for  he  made  the  mortgase ;  and  it  does 
ejectment,  nor     not  lie  in  his  mouth  to  say  otherwise,  altlioueh  such  lessee  might  have  a  right 
coji  lessee  dis^      to  enjoy  the  possession  of  the  premises  for  the  term  of  his  lease.    Nor  can  a 
pute  title  tff       tenant  who  has  paid  rent,  and  acted  as  such,  set  up  the  title  of  the  mor*4i;a- 
mortgagor.  see  against  the  mortgagor  in  bar  to  an  ejectment  brought  against  him  by  the 

latter ;  because  he  holds  under  the  mortgagor,  and  has  admitted  his  tenancy  ; 

and  the  court  will  never  permit  a  tenant  to  set  up  a  title  against  his  landlord. 

2  Ves.  jun.  696.    Doe  v.  Pegge,  1 T.  R.  760,  in  notis.    £t  vide  postea,  229. 

note  (B). 

Mortgagor  real       (P)  The  words  of  Lord  Mansfield  in  this  case  {King  v.  St.  BUduuTe,  Balk, 

owner.      Mort-   2  Doug.  630.    5.  C.  Cald.  110.)  are  remarkable :— If,  says  his  Lordship,  the 

gagee  may  gain   estate  on  which  a  pauper  resides  is  substantially  his  property,  that  is  snfii* 

settlement.  cient,  whatever  forms  of  conveyance  there  may  be ;  and  therefore  a  mor^ 

gagor  in  possession  gains  a  settlement,  because  the  mortgagee,  notwilhstand- 
i(tg  the  form,  has  but  a  chattel,  and  the  mortgage  is  only  a  security.  It  is 
an  affiront  to  common  sense  to  say,  the  mortgagor  is  not  tke  real  onmer.  A 
mortgagor  has  a  right  to  the  possession  till  the  mortgagee  brings  an  eject* 
meat.  After  the  mortgagee  has  got  into  possession,  he  may  gain  a  settle* 
ment.  And  Per  Buller,  J.  3  T.  K.  772.  ^  In  Rex  v.  St.  MichnePs,  Bath,  it 
was  said,  that  either  a  mortgagor  or  mortgagee  might  gain  a  setileneiit 


THE    PBBHIS«8   UOETOAGED   BY   HIM.  107^ 

Bot  if  the  mortgagee  evict  the  mortgagor,  and  take  pos*   Not  rfttr  mc- 
aeamon^  die  mortgogor,  diough  afterwards  occupying  permia-  ^^J^^p^* 
nvely  for  a  particolar  purpose^  will  not  thereby  gain  a  settle-  nnsntely,  tu  <• 

A.        A  ^'^t    t^  '^       r        1         .'  r      j^  .        repair  or  other- 

inent.    A  pauper  entitwdto  an  equity  of  redemption  of  a  tree-  wise,  possesnon 

then  not  being 
^  OM  mortgagor, 

* 

according  to  cireumotanees.    One  of  those  circiimBtaoces  is  poMession,  and 
upon  possession  all  the  qnestions  have  turned." 

Twenty  yean  poivenion,  by  any  means,  gives  a  title ;  and  therefore  Mortgagor** 
where  a  parw  had  been  in  the  occapation  of  «  cottage  and  premises  nineteen  titU  pooaeioory^ 
yean  and  a  udf  by  intrusion  on  the  waste,  and  then  his  mortsagee  bronght  hi  and  mort^ 
an  ejectment  a|ainst  him,  and  turned  him  ont  of  possession,  out  contiimed  gagee  mnU 
in  m  occupation  himself  upwards  of  half-a-year,  yheo  he  and  the  mort-  have  twenty 
gager  told  the  property,  this  was  held  to  confer  a  settlement  on  the  mort-  yeart  po$$e^ 
gupr.    Rex  v.  Britton^  l  Burr.  631.    2  Bott.  P.  L.  482.  pi.  501.  sum  between 

In  the  case  of  King  v.  Edringtonf  1  East.  288,  a  leasehold  cottage,  which    them. 
the  paaper'f  wife  had  purchased  before  marriage,  was  assigned  by  her  and 
her  nnt  husband  to  a  trustee  in  trust,  that  he  shoald,  by  sale  or  mortgage,    Aaoignment  to 
raise  101.  for  the  benefit  of  the  parish,  by  whom  the  family  had  been  before   poy  de6f «  eqm^ 
relieved  to  that  amount,  and  u^er  payment  of  the  same,  in  trust,  to  re-    valent  to  mori' 
assign  the  premises  to  the  former  ownere.    The  parties  always  continued  in   ^S^f  '"<'  P^** 
pssssssion,  and  it  did  not  appear  that  the  money  was  ever  patd,  or  what  was   ooooUm  of  E,  of 
the  value  of  the  cottage.    And  the  question  was,  whether,  on  the  death  of  ^*  /"^y  d<>9* 
the  Ant  husband,  the  pauper  who  married  the  widow,  gained  a  ^settlement  jurensoris, 
b^  Msidiog  forty  days  in  the  cottage  of  which  she  had  retained  the  possess   Sr't"*  Ml^ie- 
siod.    Lord  Kenyon,  C.  J.,   in  delivering  tbe  judgment  of  the  court,  ob-    ta«xf. 
served,  thst  the  premises  were  assigned  to  the  trustee  for  the  purpose  of 
secnriBg  the  re^ynieat  of  a  sum  of  mon^y  expended  by  the  parish  for  the 
Qse  of  fte  man*s  ramilv,  and  this  was  eauivalent  to  a  mortgage,  and  no  more. 
After  tbe  espintioQ  or  the  usual  time  given  Ibr  the  payment  of  the  mortgage 
money,  the  estate  became  absolute  in  ue  mortgagee  at  law,  hat  neither  eouri$ 
of  law  nor  eqaity  loot  sight  ^  what  the  parties  intended.    In  mortgage  deeds, 
tf»re  was  somenmes  introdneed  a  dauae,  that  the  mortgagee  might  repay 
himself  by  sale  of  the  mortgaged  premises,  without  tbe  concurrence  of  the 
mortjipgor,  but  a  court  of  equity  would  (Ins  Lordship  Aought)  controul  the 
exercise  of  that  power,  [contra,  antea,  19.]     He  was  swre  they  woaid  con- 
troful  iij  inan  instance  Wse  the  present,  upon  payment  qf  what  was  due.    The 
tnutee,  in  such  a  case,  would  be  bound  to  execute  a  re-conveyance,  and  in 
the  ease  in  question,  there  was  an  express  clause  to  that  purpose.    Virtually. 
therefore,  there  was  no  more  than  a  mortgage,  and  it  ought  to  be  governed 
by  the  same  rules.    With  repect  to  the  cmc  of  Re*  v.  St,  Michaefs,  Batk,  it 
was  very  plain,  that  the  greatest  stress  was  laid  on  tbe  circumstance  of  the 
panper's  possession  having  been  obtained  by  fraud.    After  touching  upon 
^be  interest  wUch  he  had  in  the  premises  conveyed.  Lord  Mansfield  said,  at 
the  end  of  tbe  cSse,  there  was  still  another  and  a  stronger  ground  in  this 
\/9t,  Michael  Bath's"]  case,  for  the  possession  was  obtain^  bv  fraud.    Now, 
if  tlie  other  point  had  been  clear,  he  [Lord  Mansfield]  would  not  have  used 
%uch  an  expression.     In  the  case  before  the  court,  (Lord  Kenyon  con- 
tinned)  the  posBession  was  not  fraudulent,  and  therefore  he  was  of  opinion 
that  the  second  husband,  the  pauper,  gained  a  settlement  by  his  residence 
on  the  estate,  which  came  to  him  bv  operation  of  law,  on  his  marriage. 

The  court  again  referred  to  the  doctrine  of  Lord  Mansfield,  as  stated  in    Expression  ^f 
the  text  in  the  case  of  Rex  v.  Tarrant  Launcestony  3  East.  226,  where  Lord    ^.^  ^^  |^  p^. 
EDenborongh,  C.  J.,  expressed  a  wish  to  confine  the  acquisition  of  settle-    ^i^f^  settle^ 
by  the  possession  of  estates,  to  the  strict  letter  of  the  statute  9  Geo.  1.    fnents. 


c.  7.  s.  5,  namely,  for  so  long  only  as  there  was  an  union  qf  interest  and  occupa- 
Heot  tn  lAe  fJUag;  and  his  Lordship  said,  in  cases  of  this  kind,  he  should  be 
nHMBh  inclined  to  ask  with  Lord  Mansfield,  what  interest  had  the  pauper  in 
the  estate?— But  the  true  question  appean  to  be,  whether  the  premises  are 
subsnuitlally  the  pauper's  property  ;  and  then,  whether  the  conveyance  h% 
in  tbe  form  of  an  absolnte  disposition  in  trust,  or  of  a  mortgage,  it  will  not 
make  any  difference,  if  the  possession  be  not  fraudulent  or  merely  permis* 
aive.  See  also  Rex  v.  FritweUy  7  T.  R.  197,  and  Rex  v.  Houghion  Lt  Spring, 
1  East.  247.  But  tliese,  and  the  preceding  cases,  have  no  reference  to  the 
qnestioo  of  value  under  the  sfatnte  9  Geo.  t.  c.  7.  How  for  a  mortgage 
way  be  a  purchaser  within  that  statute,  see  2  Nolao,  P«  L^  95,  3d  ediUoik^- 
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hold  estate  (u\  which  had  been  mortgaged  by  his  father,  hav- 
ing been  evicted  by  the  assignee  of  the  mortgagee,  afterwards 
gained  permission  of  the  steward  of  the  assignee  to  inhabit  a 
house,  part  of  the  mortgaged  estate,  and  which  was  then  un* 
[  222  ]  tenanted,  for  the  purpose  of  overlooking  some  repairs,  which 
he  proposed  to  do  upon  the  estate,  with  an  intention  to  sell  the 
s^me,  and  pay  the  mortgage  money.  In  consequence  of  such 
permission,  he  went  into  the  house,  and  inhabited  the  same  for 
upwards  of  three  months,  when  he  was  removed  by  an  order  of 
Justices.  The  pauper  did  not,  during  such  residence,  do  any 
thing  towards  the  repairs  of  any  of  the  houses,  or  towards  a 
isale  of  the  estate.  No  agreement  was  made  between  the 
pauper  and  the  steward,  with  respect  to  any  rent  to  be  paid 
by  the  pauper  for  such  house.  The  question  was,  whether 
the  pauper  gained  a  settlement  by  this  residence  i  And  it  was 
held  that  he  did  not.  For  though  it  is  clear  that  an  equitable 
title  is  sufficient  to  give  a  settlement,  that  only  applies  where 
the  inorCgagor  is  in  possession.  But  in  this  case  he  had  neither 
jus  in  re,  nor  ad  rem.^ 
Mortgagee  shaU      If  one   borrows  money  for  another  on  a  mortiraffeCr),  he 

Au  indebitatus  ^^y  ul<B  ^  bill  against  him  to  pay  off  the  mortgage  money,  and 
aMtunput.         g|j3||  nQj  1,^  py^  ^Q  IjJj  indebitatus  assumpsit, 

[  223  ]  The  methods  of  redemption  and  foreclosing  being  found  di- 

bmrndto^e-oM^  latory,  expensive,  and  inconvenient,  not  only  to  the  mortgagee 
sign  on  tender  but  also  to  the  mortgagor,  the  legislature  deemed  it  necessary 
Cmaimaypro*'  to  interfere,  and  in  some  degree  remedied  it  by  the  7  Geo.  2. 
^'^haui^^'  ^'  ^'  ^y  ^^^^^  statute  it  was  provided,  that  after  payment  or 
on  d^endant*8  tender  by  the  mortgagor  of  principal,  interest,  and  costs,  the 
piaSuipe  mortgagee  shall  maintain  no  ejectment,  but  may  be  compelled 
^iff^t;  to  re-assign  his  securities,  and  deliver  all  deeds,  evidences,  and 

writings  in  his  custody,  respecting  the  mortgaged  premises  to 
die  mortgagor  (g).     And  that,  where  a  bill  is  filed  to  redeem 

(?e)  The  King  v.  Inhabitants  qf  Ca»  Selw.  N.  P.  Ind.  roc.  Mortgage.— 

therington^  3  T.  R.  771.  [Vide  etiam  £d.] 

Rex  V.  FrUufell,  7  T.  K.  197.  Rex  v.  (ar)  Motely,  318. 
Houghton  Le  Spring ,  1  East  257.  and 


Cate  on  first  (Q)  This  if  the  first  section  of  the  act,  and  hereon  it  has  been  decided, 

uetion  of  stat,  that  where  a  mortgagee  recovered  possession  of  the  mortgaged  premises, 
7  Geo,  f .  c,  20.  under  a  jntk^nieiit  of  the  Court  of  Common  Pleas,  in  an  undefended  eject- 
ment, in  which  the  mortgagor  did  not  appear,  the  court  had  not  any  juris- 
diction to  restore  the  possession  of  the  premises  to  the  mortgagor  on  hia 
paying  the  debt  with  interest  and  costs ;  bnt  that  if  the  recovery  had  been 
against  a  tenant  of  the  mortgagor,  the  court  would  have  set  aside  the  jadg- 
ment,  and  ict  in  the»raortgagor  to  defend  as  landlord,  that  he  might  have 
been  in  a  condition  to  apply  to  the  court  to  stay  proceedingft  on  the  terms  oC 
the  sUtute.    Doe^  dem.  TM  v.  Boe,  4  Taunt.  887«     ' 
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or  be  foreclosed^  the  court  rnvty,  upon  application  by  the  de- 
feodbnty  and  upon  his  admitting  the  right  and  title  6f  the  plain- 
tiflf  in  the  sui^-  before  such  suit  be  brought  to  hearings  make 
such  order  or  decree  therein,  as  would  have  been  made  in  case 
such  suit  had  then  been  regularly  brought  to  hearing  before 
such  court  (r). 

But  It  is  provided,  that  this  act  shall  not  extend  to  any  case  except  where 
where  the  person  against  whom  the  redemption  is  prayed,  shall  ^t^ned^^u' 
(by  writing  under  his  hand,  or  the  hand  of  his  attorney,  agent,  •y"***?^^ 
or  solicitor,  to  be  delivered  before  the  money  shall  be  brought  wmmbnaicen, 
ioto  such  court  of  law,  to  the  attorney  or  solicitor  for  the  other 
side)  insist,  either  that  the  party  praying  a  redemption  has  not       [  224  ] 
aright  to  redeem,  or  that  the  premises  are  chargeable  with 
other^  or  different  principal  sums  than  what  appear  on  the  face 
of  the  mor^ge,  or  shall  be  admitted  on  the  other  side ;  nor 
to  any  case  where  the  right  of  redemption  to  the  mortgaged 
bods  and  premises  in  question,  in  any  cause  or  suit,  shall  be 
controverted  or  questioned  by  or  between  different  defendants 
in  the  same  cause  or  suit  (s) ;  nor  shall  be  any  prejudice  to 
any  subsequent  mortgagee  or  incumbrancer* 


(R)  This  is  the  sobstance  of  the  3d  section  of  the  statate,  and  for  the 
cases  hereon  see  note  (T),  next  pare. 

(S>  In  the  case  of  GootUUU^  on  the  demise  of  Taysum  v.  Pope,  7  T,  R.  185,    J^eetmeni  not 
the  mortgagor,  in  bar  to  an  action  of  ejectment  in  the  Court  of  King's  Beech   et^ffed  if  BMri- , 
by  the  mortgagee,  set  up  a  right  to  redeem,  on  the  argum^t  of  a  rule  nisi,  gfig^  Aos 
ivhich  had  l^en  obtained,  caUing  on  the  mortgagee  to  shew  cause  why  the   *tgreed  to  con- 
ejectment  should  not  be  stayed  on  payment  of  principal,  inter^t,  and  costs,    ^ey  Emof  R,  U 
The  plaintiif  (the  mortgagee)  produced  an  affidavit,  in  which  it  was  st^te4,   nwrtg^gu* 
that  in  the  year  1792,  [a  time  after  the  date  of  the  mortgage  (it  is  pr^- 
somed),  bat  that  fact  does  not  appear,  on  the  report  J  the  £fendant  (the 
mortgagor)  had,  by  an  agreement  under  seal,  in  consideration  of  a  certain 
sum,  agreed  to  convey  tlie  premises  to  th^  mortgagee  absolutely;  and  that  a 
van  of  money  due  from  the  mortgagor  to  the  mortgagee,  should  be  deducted 
oat  of  the  purchase  money  so  to  be  paid^  and  that  several  applications  had 
been  since  made  to  the  mortgagor,  to  complete  the  purchase,  which  he  had 
Rfused.    The  counsel  for  the  mortgagor  admitted  tne  agreement,  but  con- 
traded,  tfai^t  such  an  agreement  to  convev  was  not  witliin  the  proviso  of  the 
act.    Lord  Kenyon,  C.  Jt,  however,  held,  that  the  mortgagor  had  not  any 
right  to  redeem,  for  that  a  court  of  Equity  would  decree  him  to  complete 
his  contract  made  in  179^.    The  application,  his  Lordship  said,  was  against 
the  justice  of  the  case,  and  if  he  were  to  listen  to  it  and  strip  the  mort- 
gagee of  his  legal  title,  it  might  let  in  a  posterior  equitable  right,  to  the 
prejudice  of  the  mortgagee,  though  he  (the  mortgagee)  should  thereafter 
obtain  a  decree  for  the  performance  of  tlie  agreement.    The  court  would 
Jiot  therefore  stay  the  proceedings  in  the  ejectment,  and  the  rule  was  dis- 

There  is  also  a  short  note  of  a  case  to  tlie  same  effect  in  Mr.  Serjeant   Contra  y  iw 
Wilson's  Reports,  1st  vol.  80,  {Skumer  v.  Stacey).    The  defendant,  being  a   cwceyanee 
prisoner,  moved,  that  upon  paying  principal,  interest,  and  costs,  to  be   tendered. 
computed  and  taxed  by  tire  Master,  all  proceedings  in  an  ejectment  on  a 
'^'oi'tgage  deed  might  be  stayed  upon  the  statute  4  i>c  5  Ann.  [a  statute  not  to 
be  found],  and  that  he  (the  diifendant)  might  be  discharged  out  of  custody. 
The  counsel  for  the  plaintiff'  objected  that  tlie  defendant  had  agreed  to 
4»ovey  to  the  plaintiff  the  ec^nity  of  redemption^  but,  it  appearing  upon  an 
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Therrfvre  P. 
mnihmiuithe 

fertMce. 


Mortgagor  in 
jMcseMum  iRMf 
vote  for  kmghts 
uf  JurOf  end 
oo  may  mart" 
gageeffinpo*' 


A  reference  to  a  Master  in  Chanceiy  to  take  an  acconnC, 
under  this  statute,  mnst  proceed  upon  admission  of  the  prin- 
cipal and  interest  due  upon  the  mortgage  (y);  and  the  Master 
cannot  admit  eyidence  (t).   , 

By  the  7  W.  &  M.  c.  25.  It  is  enacted,  **  that  no  person 
shall  be  allowed  to  have  any  vote  in  election  of  members  to 
serve  in  parliament,  for  or  by  reason  of  any  trust,  estate,  or 
mor^^e,  unless  such  trustee  or  mor^^agee  be  in  actual  pos- 
session or  receipt  of  the  rents  and  profits  of  the  same  estate  i 
but  that  the  mortgagor,  or  qutui  que  trust  in  possession,  shall 
and  may  vote  for  the  same,  notwithstanding  such  mortgage  or 
trust.''  (u) 

(y)  Vi^  Hufon  v.  HeMmm,  4  Ves,  Job.  105. 


Recent  easisin 


affidavit  read,  that  the  plaintiff  had  not  tendered  to  the  defendaot  a  deed  of 
conveyance  to  be  executed,  and  that  no  bill  in  equity  was  brought,  the  court 
granted  the  motion,  alter  taking  time  to  consider. 

(T)  To  dispute  that  admission,  or  examine  into  the  fntaUum  of  what  is 
eauity  on  etat,  ^^^*  ^  ^^'  ^^>  ^^  ^^  ^  ^^^'^^  where  the  bill  was  not  confined  merely  to 
TGm.S* c. so.    ^■'edofnrey  hot  claimed  a  dbthict  demand  beyond  the  mortgage,  it  was 

decided,  that  no  order  or  reference  could  be  made  under  this  statute.  Bos- 
ford  V.  Clarke y  7  Yes.  489.  So  in  a  case  where  the  mortgagee  was,  by  pro- 
ceeding at  law,  entitled  to  execution,  no  relief  was  allowcKl  nnder  the  sta- 
tute.   Amb  V.  JUavdf  9  Yes.  ^  Bea.  15. 

Though  the  defendant  may  be  entitled  by  the  statute  to  come  in  npon 
motioii,  and  have  an  immediate  reference,  yet  if  he  be  in  contempt  for  want 
of  an  answer,  he  wiU  not  be  permitted  to  move  for  a  reference.  HewU  v. 
JTCfltnsy,  15  Yes.  560.  The  jurisdiction,  nnder  the  statute,  giving  the 
eflect  of  a  decree  fyt  a  foreclosure  by  a  short  order.  Is  the  same  as  if  tb^ 
cause  were  brought  to  a  hearing.  The  time  for  payment  therefore  of  the 
mortgage  mon^  may  be  enlargra  on  the  usual  terms.  fVakereU  v.  Ddigkty 
9  Yes.  S6.  S.  u.  Coop.  27.  In  another  case,  on  a  motion  for  a  reference, 
nnder  this  act,  the  court  refhsed  to  direct  the  Master  to  take  into  the  ae- 
count  costs  incurred  at  law,  no  mention  of  proceedings  at  law  being  made 
in  the  bill ;  but  the  court  gave  leave  to  amend  the  bill  in  that  respect,  and 
directed  the  motion  to  stand  orer  until  the  bill  was  amended.  MUknd  v. 
f  MagoTy  9  Madd.  4SS.  But  a  decree  under  this  statute,  though  made  oo 
motion,  cannot  be  discharged  on  motion.  Caide  v.  Fow^  t  Bro.  Ch.  Ca. 
514. 

(U)  But  the  mortgagor  in  possession  will  not  be  permitted  vote  if  the  in- 
terest of  tiie  mortgage  money  reduces  the  Talue  of  the  premises  below  for^ 
shillinn.  Hey  ward  on  Conn.  Elec.  94.  And  to  entitle  a  morteagee  to  sit 
in  parliament,  he  must  have  been  in  possession  of  the  premises  tor  a  period 
of  seven  years  by  the  statute  9  Ann.  c.  5.  s.  4.  postea,  284. 

With  respect  to  electors  for  boroughs  and  to^jrns,  it  is  observable  that  im 
one  case  where  a  mortgage  was  paid  off  by  a  loan  from  a  third  person  to  the 
mortgagor,  without  interest,  three  months  preTlonsly  to  an  election,  the  mort- 
gagee being  then  in  possession,  and  it  appeared  uiat  the  mortg^^por  after 
the  election  had  made  a  new  mortgage  to  the  lender  for  the  money  advanced 
and  interest,  tibe  vote  of  the  mortgagor  vras  held  bad,  though  he  was  In 
possession  at  the  tune  of  the  election.    See  Male  on  Elec.  296. 


County  eUe^ 
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CAP.  VUI.  [  225  ] 

OF   THE    ESTATE    OF  THE    MORTGAGEE|   8CC. 

lO  form  an  accurate  idea  of  the  nature  of  the  interest  of  a    Views  to  be 
Mortgagee  in  the  estate  pledged  as  a  security^  he  must  be  viewed   1^1^^^^ 
at  four  periods  of  time :    Firsts  At  the  instant  of  executing  the 
mortage,    and  before  forfeiture,  while  possession  is  (as  is 
usually  the  case)  iu  die  mortgagor.    Secoodlyi  After  the  mort- 
gage is  forfeited  by  non-payment  of  the  money^at  the  day,  and 
before  the  mortgagee  enters  into  possession.    Thirdly,  After 
the  mortgagee  enters  into  possession  on  the  eviction  of  the 
mortgagor.    And  fourthly,  On  foreclosure,  of  whi^  we  ahali      [  296  ] 
ipeak  at  large  hereafter  (a). 

The  estate  of  the  mortgagee  (a),  until  forfeiture,  still  con-  Mwigage^ee^ 
booes  as  it  was  at  common  law,  before  the  interference  of  ^^^^^^^^ 
courts  of  equity :  he  is  entitled  to  an  estate  as  tenant  in  mort- 
g^;e  in  fee,  or  for  term  of  years,  subject  to  any  agreement 
made  between  him  and  the  mortgagor  relative  to  the  posses* 
liOB,  and  defeazable  at  law  by  performance  of  the  condition* 
As  soon  as  the  estate  is  created,  he  may  enter  into  possession ; 
but  as  the  payment  of  the  interest  is  the  principal  object  of 
Ihe  mortgagee,  he  seldom  avails  himself  of  that  right,  unless 
ob%ed  so  to  do,  to  secure  payment  of  the  interest,  or  with  a 
view  to  compel  die  repaymeat  of  the  money. 

It  follows  from  hence,  that  all  leases  or  other  interests  in  the  Leaaeei^mmim 
hod,  made  or  conveyed  by  thejiortgagor  subsequent  to  the  ^^^SLet  mart" 
*Dortgage,  though  before  forfeiture,  are  void  against  the  moriP  SH^^* 
p^d^.    As  to  him  the  tenants  under  such  leases,  or  persons 
daiming  sudi  interests,  may  be  considered  as  tre^pyqaerSf .  dis* 
•eisors,  and  wypng^doera. 


(c)  Vide  lAtk.  170.  Tide  antes,  215.  et  postea,  554.^ 

(6)  Keeck  t.  HqU^  snpra.  [208.  et     JEU.] 


(A)  To  these  foar  general  heads,  the  reader  will  expect  to  find  the  par- 
ticalart  of  this  chapter  reduced,  bat  the  author,  it  is  to  be  lamented,  has 
act  foUowed  this  nor  any  other  particular  division  in  the  ensuing  consider- 
ation of  the  estate  and  interest  of  the  mortgagee.  Indeed,  it  is  sincerely 
to  be  wished,  that  he  had  adopted  a  more  succinct  arrangement  of  his  work, 
or  at  least,  that  he  had  introduced  some  kind  of  subdivision  into  chapters, 
which  embsace  such  an  e^tensiTe  variety  of  oiatter. 
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[  227  ]  On   the  same  principle^'  the  mortgagee  (since  the   statute 

Mortgagee,  on    4  Ann.  c.  I6.  to  dispense  with  the  necessity  of  attornment  of 

notue,  enitiled  .  "^  i.    1 

to  rod  on  lease  tenants)  on  notice  becomes  entitled  to  the  rent  of  the  premises 
^M^gmgTand  ^OTtg9ged  (if  let)  from  the  time  of  execiitii^  the  conveyance; 
to  aU  arrears  for  the  rents  and  profits  are  liable  to  the  debt  as  well  as  the 
tiee^  for  Jldch  pj''emises  themselves*  Tliis  was  determined  in  the  case  of  Mots 
^rSf ^^S"*  ^*  Gallimore  and  another  (c),  upon  a  special  case  reserved  in  an 
mau.  action  of  trespass  at  the  assizes  for  Staffordshire.     The  case 

was  as  follows :  One  Harrison^  being  seised  in  fee,  on  the  first 
of  January,  1772^  demised  certain  premises  to  the  plain tifi; 
Moss,  for  twenty  years^  at  the  rent  of  40/.  payable  yearly  on 
the  12th  of  May;  and  in  May  1772,  he  mortgaged  the  same 
|>renuses,  in  fee^  to  the  defendant,  Mrs.  Gallimore.  Moss  con- 
tinued in  possession  from  the  date  of  the  lease,  and  paid  fab 
rent  regularly  to  the  mortgagor,  all  but  28/.  which  was  due  be- 
fore the  month  of  November,  1778,  when  the  mortgagor  be- 
came a  bankrupt,  bdng  at  die  time  indebted  to  the  mortgagee 
[  288  ]  in  more  than  that  sum  for  interest  on  the  mortgage.  On  the 
3d  of  January,  1779;  one  Harwar  went  to  the  plaintiff*,  on  be- 
half of  Gallimore,  shewed  him  tlie  mortgage-deed,  and  de- 
manded from  him  the  rent  then  remaining  unpaid*  This  was 
the  first  demand  that  Grallimore  made  of  the  rent.  The  plain- 
tiff told  Harwar  that  the  assignees  of  Harrison  had  demanded 
it  before,  viz.  on  the  31st  of  December;  but  when  Harwar 
said  that  Gallimore  would  distrain  for  it,  if  it  was  not  paid, 
he  said  he  had  some  cattle  to  sell,  and  hoped  she  would  not 
distrain  till  they  were  sold,  when  he  would  pay  it.  The  plain- 
tiff not  having  paid  according  to  this  undertaking,  the  other  de- 
fendant, by  order  of  Gallimore,  entered  and  distrained  for  the 
rent,  and  thereupon  gave  a  written  notice  of  such  distress  to 
the  plaintiff  in  the  following  words :  ^*  Take  notice,  that  I 
*'  have  this  day  seized  and  distrained,  &c.  by  virtue  of  an  an- 
''  thority,  8cc*  for  the  sum  of  28/.  being  rent,  and  arrears  of 
'^  rent,  due  to  Esther  Gallimore,  at  Michaelmas  last  past,  for, 
'^  &c. ;  and  unless  you  pay  the  said '  rent,  &c.*'  He  accord- 
ingly sold  cattle  and  goods  to  the  amount  of  22/.  2^.  The 
question  stated  for  the  opinion  of  the  court,  was,  whether,  un- 
der all  the  circumstances,  the  distress  could  be  justified  i  And 
[  229  ]  the  court  determined  that  it  might,  saying  this  case  was,  in  its 
consequences,  very  material.  It  was  the  case  of  lands  let  fo( 
years,  and  afterwards  mortgaged ;  and  considerable  doubts  in 
such  cases  had  arisen  in  respect  to  the  mortgagee,  when  the  te- 

(c)  Doug.  Rep.  M^.  [?79.  4th  ed.  and  see  postea,  331,  in  nofff.— E<f.] 
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oant  colluded  with  the  mortgagor;   for,  the  lease  protecting  Martgiigee may 
the  possession  of  such  a  teoant,  be  could  not  be  turned  out  by  |i|^*l!J^2*** 
the  mortgagee.    ,Of  late  years  the  courts  had  gone  so  far  as  to  lusee  prior  to 
permit  the  mortgagee  to  proceed  by  ejectment,  if  he  had  given  hemd^akes 
notice  to  the  tenant  that  he  did  not  intend  to  disturb  his  pos*  ^^  '^.  dittwrb 
session,  but  only  required  the  rent  to  be  paid  to  him,  and  not  Hon  (b). 
to  the  mortgagor.     This,  however,  was  entangled  with  diffi* 
culties.      The  question  here  was,  vihether  the  mortgagee  was 
or  was  not,  entitled  to  the  rent  in  arrear  ?    Before  the  statute 
of  Queen  Anne,  attornment   was    necessary,  on  the  principle 
of  notice  to  the  tenant  (c);  but  when  that  took  place,  it  cer- 

(B)  In  the  course  of  the  argwnents  at  the  bar,  in  the  case  ofKiechr,*  Doetraii  in 
Hall,  antea,  fOS,    Dong.  S3,  (n.  7.)  Lord  Mansfield  said,  he  entirely  ap-  text  wer^nde^' 
proved  of  what  had  been  done  by  Nares,  Justice,  on  the  Oxford  Circuit,  Mmigugor  emi^-' 
and  afterwards  confirmed  by  that  conrt,  in  the  case  of  fVhiiU^  lessee  of  not.  recovery  if 
H'hatley  ▼.  Hawkiiu^  viz.  not  to  suffer  a  lessee,  under  a  lease  prior  to  the  t^^ue  he  prior 
nortgage,  to  avail  himself  of  such  lease  on  an  ejectment  by  the  mortgagee,  ^^  mortgage* 

if  he  has  had  notice  before  the  action,  that  the  mortgagee  does  not  intend  to 
torn  him  out  of  possession.  And  his  Lordship  again  recognised  the  'rule  in 
Dee  T.  Pegge^  1  T.  R.  760,  tm  notie,  as  well  as  in  the  case  in  the  text«  1% 
bas,  however,  been  considerably  shaken,  if  not  entirely  over-ruled,  in  a 
safaseqnent  case  before  Lord  Renyon,  {Doe  v.  Staple^  t  T.  R.  684.)  wherein 
it  was  held,  (against  the  mortgagee,)  that  in  ejectment,  the  phuntiff  must 
recover  on  a  legol  titUy  even  though  he  may  claim  only  sutyect  to  the  charge* 
(BalJer,  J.  lOoeenHente,  adhering  to  the  doctrine  of  Liord  Mansfield.)  And 
u  Uie  case  of  Doe  v.  Wharton,  8  T.  R.  2,  the  court  were  nnanimonsly  of 
opinion,  that  a  plaintiff,  who  claimed  under  an  elegit,  executed  subsequently 
Id  a  lease  granted  to  the  tenant  in  possession,  could  not  recover  in  eject- 
isent,  although  he  had  given  the  tenant  notice,  that  he  did  not  mean  to 
Astorb  his  possession,  his  object  being  merely  to  get  into  the  receipt  of  the 
rents  and  profits  of  the  estate. 

See  also  Doe  v.  Wrootj  5  East.  ISS*  Roe  v.  Lowe,  1 H.  Bl.  446 ;  and  Good- 
fttfev.Jraes,  7T.  R.  43,  where  it  was  held,  that  a  satisfied  term,  if  not 
foaod  by  .the  jury,  npon  a  special  verdict,  to  have  been  surrendered,  will 
bar  a  recovery  in  ejectment.  This  latter  subject  will  be  treated  of  more 
folly  in  a  subsequent  note.  ^^ 

(C)  The  reason  for  attornment,  says  Lord  C.  B.  Gilbert,  in  his  Treatise    Q^  oHommni* 
00  Tenures,  p.  41.  was  threefold,  1st.  That  tlie  tenant  in  possession  might 

Mt  be  sntijeeted  to  a  stranger,  or  a  new  lord,  without  his  own  approbation  ; 
2d.  That  he  might  know  to  whom  he  was  to  render  his  services,  and  distin- 
goish  the  lawful  distress  from  the  tortious  taking  of  his  cattle ;  and,  3d. 
That  by  such  attornment  the  grantee  of  the  reversion  or  seignory  might  be 
pot  into  possession  of  it,  and  that  others  might  be  apprized  of  the  transfer, 
ne  necessity  of  attornment  is,  however,  now  almost  entirely  taken  away 
by  the  statutes  4  &  5  Ann.  c.  16,  and  11  Geo.  f.  c.  19.  s.  11.  By  the  former 
Matnte  it  was  enacted,  that  all  grants  and  conveyances  of  any  manors,  &c. 
should  be  good  without  attornment  of  the  tenants;  but  it  was  provided  that  no 
tenant  should  be  prejudiced  by  payment  of  rent  to  any  grantor  before  notice 

g'ven  to  him  of  the  conveyance  to  the  grantee  (1  T.  R.  385.)  And  by  the 
tter  statute,  after  reciting  that  the  possession  of  estates  was  rendered  preca- 
^osbv  the  frequent  and  fraudulent  practice  of  tenants  attorning  to  strang- 
ers under  pretended  titles,  it  was  enacted,  that  all  attornments  shonld  be  ab- 
solutely null  and  void,  and  the  possession  not  altered  thereby,  except  such  as 
were  made  in  consequence  of  some  judgment  at  law,  or  decree  in  equity, 
or  nude  with  the  privity  of  the  landlord  or  lessor,  or  to  any  mortgagee  after 
the  mortgage  is  become  forfeited.  Till  the  passing  of  these  acts  the  doctrine 
of  attornment  was  one  of  the  most  copious  and  abstnise  points  in  the  law. 
The  Commentary  on  Littleton  is  plentifully  interspersed  with  observations 
concerning  it,  and  they  are  collected  and  arranged  by  Mr.  Thomas  ^i  the 
Index  to  his  valuable  edition  of  Coke  upon  Littleton.    But  these  statutes 
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tebl J  liad  relation  baek  to  the  grants  and,   like   odier  rela-'' 
tive  acts,  they  were  to   be  taken  together.     Thus,    livery  of 
aeiflin,   thou^    made    afterwards,    related   to    the    time  of 
the  feoffment;    since    the  statute,   the  conveyance  was  com- 
plete without  the    attornment;    but  there  was    a    provision, 
that  the  tenant  should  not  be  prejudiced  for  any  act  done  by 
him,  as  holcKng  under  the  grantor,   till   he  had  received  no* 
[  £30  ]      tice  of  the  deed ;  therefore  the  paymerit  of  rent,  before  such 
notice,  wa»  good.    With  this  protection  he  was  to  be  considered 
by  force  of  the  statute,  as  having  attorned  at  the  execution  of 
the  grant.     And  here  the  tenant  had  suffered  no  injury.   No 
rent  had  been  demanded,  which  had  been  paid  before  he  knew 
of  the  mortgage.  He  had  the  rent'in  question  still  in  his  hands, 
and  was  bound  to  pay  it  according  to   the  legal  title.     Bot 
having  notice  from  the  assignees,  and  also  from  the  mortgagee, 
he  dared  to  prefer  the  former,  or  keep  both  parties  at  arms- 
Mortgagee  may  length.    In  the  case  of  executions  it  was  uniformly  held,  that 
mad  rents  paid   if  anyone  acted  after  notice,  he  did  it  at  his  peril.     He  did  not 
**  ***^**^-     offer  to  pay  one  of  the  parties  on  receiving  an  indemnity.    As 
mortgage.  between  the  assignee  and  the  mor^^ee,  who  was  entitled  to 

the  rent?  The  assignees  stood  exactly  in  the  place  of  the 
bankrupt.  "Nom  a  mortgagor  was  not  properly  a  tenatU  at  wUl 
tp  the  mortgagee,  for  he  was  not  to  pay  him  rent,  he  was  only 
so  quodam  modo  (d)* — Nothing  was  more  apt  to  confound  than 

(iQ  Quere   this  resson— *it  seems  for  the  aip'ecaient  to  take  rents  aod 

otherwi8e*-4it  least  until  forfeitnre  profits  seems  clearly  to  nake  faini 

of  tiie  cobdittoD,  urben  perliaps  he  tenant  at  will  (d).     Vide  Geary  ▼• 

^    may  become  tenant  at   snfferaBce ;  Bearcroft,  Carter,  65.    But  as  tkst 


Cf  attermnent.    have  rendered  attornment  unnecessary  and  inoperative ;  and  the  learning  on 

this  branch  of  the  law  appears  to  have  become  so  useless  Uiat  not  a  sin^ 
article  on  the  subject  is  to  be  found  in  Bacon's  Abridgment ;  and  Mr.  Viner 
has  inserted  nothing  respecting  it  in  his  voluminous  compilation  but  an  ex- 
tract from  Lord  Cb.  B.  Gilbert's  Treatise  on  Tenures.  The  reason  however 
for  attornment,  so  far  as  it  proceeded  on  notice  to  the  tenant,  is  still  appU- 
cable  to  the  case  of  a  mortgage ;  for  a  mortgagee  will  not  be  entiUed  to 
the  rents  under  a  lease  made  prior  to  the  mortgage,  lentil  he  shall  have  given 
notice  to  the  tenant  of  the  mortgage,  and  required  payment  of  the  rents  to 
hunself.  Otherwise  than  this,  actual  attornment  is  seldom  heard  of  in  prac* 
tice,  except  to  a  receiver,  or  in  the  case  of  a  recovery  in  ejectment,  where 
the  tenants  freqnentW  attorn  to  the  lessor  of  the  plaintiff,  in  order  to  save 
the  expence  of  sherins  poundage  and  officers  fees  on  executing  a  writ  of  pes* 
session. 
Autk»r*$  query  (D>  In  Powesley  v.  Blaekman  it  was  said,  that  if  tliere  be  a  proviso  that 
examined.  the  mortgagor  shall  continue  in  possession  for  the  time  given  for  re-payment 

of  the  mortgage  money,  he  will  then  be  tenant  for  so  many  years.  Cro* 
Jac.  659.  And  what  can  more  clearly  evince  the  position  that  the  mort« 
gagor  is  not  any  kind  ^f  tenant  to  the  mortgagee,  m  the  generally  received 
import  of  that  word,  than  that  (as  Lord  Man^eld  observes  m  the  text)  the 
mortgagor  is  not  liable  to  pay  the  mortgagee  any  rent.  It  is  also  observ-* 
able,  tliat  it  has  been  decided  that  a  mortgagor  cannot  without  an  ezpreas 
contract  be  charged  with  the  payment  of  rent  to  the  mortgagee,  nor  with 
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a  similie.    When  a  conit  or  a  counsel  called  a  mor^agor  a      [  231  ] 

tenant  at  wiU|  it  was  barely  a  comparison.  He  was  like  a  tenant 

at  will ;  the  mortgagor  received  the  rent  by  a  tacit  agreement 

with  the  mortgagee^  but  the  mortgagee  might  put  an  end  to  the 

agreement  when  he  pleased.    He  had  the  legal  title  to  the  rent; 

aod  the  tenant  in  the  present  case  could  not  be  damnified ;  for 

tlie  mortgagor  could  never  oblige  him  to  pay  over  again  the 

rent  which  had  been  levied  by  this  distress.    This  remedy  was 

a  very  proper  additional  advantage  to  mprtgagees,  to  prevent 

collusion  between  the  tenant  and  mortgagor. 

But^  on  a  motion  (e)  for  sequestrators  to  pay  rents  to  the  Moss «.  Gal- 
mortgagee,  which  they  had  received  from  the  tenants  of  the  ^medCi^!^ 

agreenent  is  only  nntil   default  of  N.  B.  The  case  of  iir«sf  t.  GaUimof 

paynent  of  the  mortgage  money—*  then  was  a  sab-tenancy. 

Wre^  if  after  he  may  not  be  con-  {e)  In  Chancery,  5tn  Jaly,  1786* 
sidered  as  tenant  at  sufferance  (s). 

a  liability  to  rent  in  an  action  for  use  and  occupation ;  for  tliat  the  contract   lutereii^  $ui 
between  tlie  parties  is  for  payment  of  interest,  and  not  for  payment  of  rent.  rmUfSeautihff  / 

See  t  Pres.  Conr.  503.    And  with  respect  to  the  species  of  tenancy  under  wiMtg^ge*  I 

which  a  mortgagor  ought  to  be  classedy  the  modem  cases  liave  shewn  that,  i 

altboagli  some  qualities  of  a  particular  tenancv  may  be  ascribed  to  him,  vet 
in  others  he  is  so  widely  different,  that  it  is  Impossible  to  say  he  is  either 
the  one  or  the  other.  But  this  subject  lias  been  amply  discussed  in  a  pre- 
ceding note,  antea,  p.  SOS,  note  (A),  to  which  the  reader  b  referred. 

(£)  He  may  perhaps  be  considered  as  a  quan  tenant  at  sufferance,  ae* 
cording  to  the  distinction  of  Sir  Orlando  Bridgman,  C.  J.,  in  Gearv  ▼. 
BoDnerf^,  ubi  supra.  Car.  66,  who  observed,  that  there  were  two  kinds  of 
leasnts  at  sufferance ;  proper  tenants,  and  fUMn  tenants  at  sufferance.  Of 
lUi  latter  must  be  the  mortngor,  if  he  be  any. 

(F)  The  court  of  King's  Bench  have,  however,  since  confirmed  this  casa  Moss  «•  GallU 
as  to  the  point  deduced  from  it  in  the  marginal  placita,  antea,  p.  3S7.  more  c&i^brmtd* 
Mr.  Justice  Boiler  said  he  held  the  decision  to  be  sound  law,  and  stated 
that  he  was  desired  by  Lord  Mansfield  to  declare,  that  on  consideration  his    ^ 
X4>idahip  was  most  perfectly  satisfied  vrith  the  determination  in  that  case. 
Birdi  V.  WJUUy  1 T.  R.  384.    In  that  case  notice  of  the  mortgage  to  the 
teasnt  was  compared  to  attornment,  and  it  was  argued  at  the  bar  for  the 
Plsintifi^  that  attornment  when  made  related  back  to  the  time  of  the  grant; 
rat  Co.  litt.  310  b.  is  contra;  for  there  it  is  said,  that  attornment  will  not 
eatitle  the  grantee  to  the  rents  which  become  due  between  tlie  time  of  the 
Dautand  the  time  of  the  attornment.    The  court,  however,  (in  favour  of  M&rigagteymt 
me  plaintiff's  argument)  appears  to   have  been  of  opinion  that  he  was  motiee^  enHtUd 
entitled  to  recover  all  the  rent  due  at  the  time  notice  was  given,  and  all  the  to  ofl  mrt  duf, 
arrears  of  rent  which  remained  in  tlie  hands  of  the  tenant  at  that  time ;  for  and  in 
that,  after  notice,  the  plaintiff  must  be  considered  as  landlord  from  the 
dale  of  tile  lease,  and  entitled  to  all  the  rents  from  that  period,  provided 
the  tenant  have  not  previously  paid  them  over  to  his  original  lessor.    And 
Per  BnUer,  J.  this  was  settled  in  the  case  of  Sir  Jolm  fratt§  ead  otkin  v. 
Oputty  Cro.  Jac.  392.  where  it  was  agreed  that  the  lessee  was  not  bound  to 
pay  the  rent  without  notice,  and  if  he  had  paid  it  to  his  oriainal  lessor,  it 
was  a  ^ood  excuse  for  him,  and  he  might  plead  it ;  but  if  he  had  noi  pM  ti 
tt«  ultm  gtne  him  moii€€  ioptuf  it  to  tke  grmUee,  end  thai  ho  toos  ehargeMM 
M  all  lAei  wom  not  paid.    This  case  (continued  the  learned  Judge)  shewed 
lit.  How  much  the  common  law  regarded  and  required  notice  where  a  per- 
son had  not  the  means  of  knowing ;  for  at  that  tune  there  was  no  statnta 
which  required  notice  to  be  given.    Sdly.  It  shewed  where  attornment  was 
dispensed  with  or  supplied  by  a  statute,  that  the  grantee  had  as  complete 
w  perfect  a  title  as  if  attornment  had  actually  b^n  made.    Sdly.  It  fo^ 
fied  an  argument  on  which  he  relied  much  in  tl)e  case  of  Mooo  v.  GaUiuwro 
diawa  from  the  form  of  pleading,  namely,  that  since  the  statute  an  attorn* 
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mortgaged  estate,  his  Honor,  the  Master  of  the  Rolls,  sai^, 
that  the  Court  of  KiBg*s  Bench,  he  understood,  now  entertained 


ment  was  never  alleged  either  in  a  declaration,  in  covenant,  or  in  an  avowry, 
which  could  only  be  because  it  was  supplied  by  the  statute,  and  therefore 
unnecessary.    Ajid,  4thly.  It  proved  that  nothing  could  excuse  the  leasee  from 
paying  the  rent  to  the  assignee  but  actual  payment  to  the  original  lessor ^  without 
notice  of  the  grant ;  and^  if  that  were  his  case^  he  may  plead  it.    In  the  case 
before  the  court  the  plaintiff  was  the  landlord  of  the  defendant.    The  land- 
lord had  a  clear  legal  title  which  he  could  support  on  pleading  either  in  an 
action  of  covenant,  or  in  avowry,  and  the  tenant  was  answerable  to  bis 
action,  unless  he  could  allege  some  legal  bar  in  his  defence,  which  he  could 
onhi  do  hy  shewing  payment  to  the  grantor  brfore  nalise. 
Lessee  should         Before  we  proceed  to  the  next  subject  of  the  chapter,  it  may  be  usefol  to 
enquire  for  Me     iTeeapitnlate  the  leading  rules  respecting  the  influence  which  the  mortgage 
iemr*stUk»        transaction  bason  leases  for  years,  or,  as  they  are  generally  termed,  bos' 

bandry  or  occupation  leases.  It  frequently,  Indeed  generally,  is  the  case, 
that  the  tenant  takes  his  lease  without  inquiring  into  the  landlord's  power 
to  grant  it ;  esteeming  questions  on  that  head  the  most  insulting  and  pre^ 
sumptuous.  It  afterwards  proves  that  the  estate  was  in  mortgage,  and  sub- 
sequently the  mortgagee  gives  him  notice  of  the  incumbrance,  and  requires 
the  rent  to  be  paid  to  liiro,  but,  in  the  interim  perhaps,  the  mortgagor 
(pushed  to  an  extremity)  has  distrained  while  the  tenant  is  meditating  on 
the  dilemma  to  which  he  Is  reduced.  And  although  the  principles  on  this 
head  of  law  may  be  clear  and  distinct,  yet  it  generally  happens  in  the  end 
that  the  tenant's  flocks  and  herds  fall  a  prey  to  the  urgept  necessities  of  hit 
indigent  landlord.  He  may  have  taken  a  long  lease  at  a  moderate  rent,  and 
brought  his  farm  into  a  flourishing  condition,  when,  he  receives  intelligence 
of  a  prior  incumbrance,  which  may  possibly  be  shortly  followed  with  a 
notice  to  quit  or  a  rise  of  rent  bv  tlie  mortgagee,  thereby  making  his  lease 
practically  invalid.  These  considerations,  therefore,  render  it  highly  essen* 
tial  in  every  individual  taking  a  lease,  to  demand  an  inspection  of  the  title 
of  the  intended  lessor,  if  there  is  the  least  ground  to  suspect  that  the  Ann 
Is  in  mortgage.  See  antea,  160  of  this  edition.  1  Pres.  Abs.  13^  and  Deceratt 
T.  BoUon,  18  Ves.  505. 
Whudifleasehe  We  have  seen,  that  where  the  lands  are  let  for  years,  or  on  a  tenancy 
hrfore  or  tfier  from  year  to  year,  and  then  mortgaged,  the  lease,  or  yearly  tenancy,  wift 
mortgage,  protect  the  possession  of  the  tenant  against  the  mortgagee,  who  cannot  by 

eiectment  or  any  other  means  either  turn  him  out  of  possessioti  or  increase 
me  rent,  but  that  on  notice  of  the  incumbrance  the  tenant  must  pay  tiie 
accruing  rents  to  the  mortgagee,  as  also  all  arrearages  accumulating  from 
the  date  of  his  lease,  for  which  (if  the  mortgagor  could)  the  mortgagee  may 
distrain  or  bring  his  action  for  use  and  occupation,  though  not  in  actual 
seisin  of  the  premises  at  the  time  the  rent  or  arrearage  became  due,  Woodf. 
381.  3d  edit. ;  and  with  respect  to  the  lease  no  notice  to  quit  will  be  neces" 
sary  on  the  determination  of  the  term ;  but  as  to  the  tenancy  from  year  tor 
year,  the  tenant  will  be  entitled  to  six  months  notice  to  quit,  either  from 
the  mortgagor  or  mortgagee,  or  his  assignee.  1 T.  R.  380.  580.  and  seer 
Salk.  S45.  If,  on  the  oUier  hand,  the  mortgagee  have  acquired  the  priority, 
and  the  lease  be  made  subsequently  to  the  mortgage,  without  the  mortga- 
gee's concurrence,  the  mortgagee  may  recover  in  ejectment  against  the  te« 
nant,  withopt  giving  him  notice  to  quit,  or  notice  of  the  incumbrance. 
3  East,  451.  With  regard  to  the  rents,  the  right  to  these  will  vest  m  the 
Bortgagee,  as  well  those  in  arrear  as  what  accrues  afterwards.  It  is  how* 
ever  observable,  that  the  mortgagee  cannot  bring  an  ejectment  against  the 
lessee,  nor,  as  it  is  presumed,  distrain  for  the  rent  without  he  has  the  legt^ 
estate ;  and  in  all  cases,  after  notice  of  the  mortgage,  it  will  be  incumbent 
on  the  tenant,  before  he  pays  any  futnre  rents  to  the  mortgagor,  to  have  the 
sanction  of  the  mortgagee  to  that  payment  to  prevent  the  liability  of  his 
being  called  on  again  for  a  second  render. 
Cf  notice  to  The  mortgagee  is  entitled  to  the  whole  rents  and  profits,  but  as  the  re* 

fay  rents,  eeipt  of  tiie  whole  would,  if  more  tlian  the  sum  due  to  him  for  interest, 

make  him  a  trustee  for  the  residue,  and  of  course  accountable  for  dednc- 
tions  for  land  tax,  and  other  ont*goings,  which  he  might  be  obliged  to  allow 
to  the  tenant,  it  is  better  that  no  more  than  the  sum  due  to  himself  (if  l>is 
object  be  only  to  obtain  payment  of  the  interest  due  to  him)  should  be  de« 
manded.    If,  however,  he  find  his  security  to  be  scanty,  his  notice  may  be 
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feome  doubts  of  the  propriety  of  the  decision  of  Mou  ▼.  GallU 

more;  diat  the  principle  upon  which  that  case  was  decided  was,       [  232  ] 

that  die  right  of  the  mortgagee  would  have  furnished  a  good 

defence,  if  put  on  the  record  by  way  of  justification  under  the 

mortgage  term  or  conveyance*     This  reason,  his  Honor  ob« 

served^  had  imposed  upon  him ;  but  it  was  not  considered  diat 

it  might  have  been  replied  to  the  defence,  that  the  mortgagor, 

till  notice,  was  tenant  at  sufferance,  if  not  tenant  at  will,  to  the 

mortgagee. 

A  mortgagee  is  not  entitled  to  have  an  account  agamst  the  •flfafy^jw'  mI 
mor^agor  for  die  profits  of  the  estate  mor^^ed,  received  and  rau§i  coJt 
applied  by  him  to  his  use(/).    If  a  person  take  ^  mortgage  ^^'^!^^^ 
title,  the  Court  of  Chancery  will  let  him  take  possession  of  the  mortgtigarnot 
estate,  but  will  not  make  the  party  he  leaves  in  possession  ac*  ^i^j^^^^ 
cooDt  for  the  past  rents.     If  the  mortgagee  has  not  the  l^al 
title  to  the  mortgaged  property,  the  Court  of  Chancery  will 
appomt  a  receiver  (g)  ;  but  it  can  do  no  more.    And  the  rule 
of  equity  is  the  same  where  the  mortgagor  has  actually  given 
the  mortgagee  a  power  to  receive.    If  the  mortgagee  omits  to 
use  that  power,  he  must  impute  it  to  himself  if  the  profits  are 
gone.     The  court  will  not  make  the  mortgagor  accountable. 
It  would  be  against  all  rules  of  equity  in  the  cases  of  mort^-       [  235  ] 
gages  to  decree  an  account  for'  the  time  when,  by  the  con* 
nifance  or  permission  of  the  mortgagee,    the   profits    have 
been  received  and  applied  as  the  mortgm^oT  might  think  fit. 

(/)  CoUnan  v.  thUce  qfSt.Albam,  SVte.  jun.  25« 


te  pty  him  the  wbole  of  the  rents,  which,  if  more  than  the  arrears  of  in- 
terest  doe,  he  will  have  a  right  to  apply  in  part  discharge  of  the  principal. 
See  a  form  of  the  notice  adapted  to  each  altematlTO  in  the  Appendiz4 
No.  XVII. 

From  the  preceding  obserrationB  it  follows^  that  when  a  person  has  con-   Martg^gw  end 
tneted  for  a  lease,  and  the  premises  are  in  mortgage,  both  the  mortgagor   martgiageg 
ttd  mortgagee  should  join  id  the  demise.    The  mortgagee  shoald  **  demise,   should  join  m 
ktte,  and  to  farm  let,"  and  the  mortgagor,  "  grant,  demise,  lease,  ratify,   fprantiugUaati* 
and  con6rm;*'  and  the  rent  should  be  reserved  to  the  mortgagee  so  long  as 
ihe  premises  shall  remain  in  mortgage;  and  to  the  mortgagor  for  the  residne 
(if  any^  of  the  term.  The  whole  legal  estate  is  in  the  mor^gee,  he  therefore 
shoold  be  the  leasing  party.    It  is  the  more  nmterial  to  nonce  this,  as  it  is 
coBunon  to  make  the  mortgagor  demise  with  the  consent  only  of  the  mort- 
mee;  hot  the  simple  assent  of  the  mortgagee  to  the  mortgagor's  granting 
Kaaes  of  the  mortgaged  premises,  w6uld  he  wholly  inoperative  for  the  pur- 
pose of  transferring  an  interest  to  the  lessee.    Nor  wiU  a  lease,  even  made 
by  a  mortgagee,  (without  the  mortgagor)  and  before  foreclosure,  although  he 
w  in  possession  under  the  mortgage,  be  good,  in  equity,  against  the  mort- 
gagor, nnicm  it  be  of  necessity,  and  to  avoid  an  apparent  loss.    See  Him- 
mfd  V.  Ctey,  9  Mod.  1.  &  C.  postea*  247 ;  and  see  also  Sel.  Ca.  Chan.  55. 
JfcnlMw  V.  BaU,  2  Vem.  84.  1  Rose,  Ca.  Ba.  444,  postea,  186  of  this  edition, 
aole  (N).  and  for  a  form  of  this  kind  of  lease,  the  Appendix,  No.  XVI,  and 
the  note  there. 

(O)  See  more  on  the  appoiatment,  power,  and  oi&ce  of  ReceiveTi  postea, 
^  te  noiii. 
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OF   tHB    BSTAYE    Ol^ 


BiU  for  dU- 
coiery  of  wwri' 
ga^e  of  ieojie- 
holds  dismmed. 


Mortgagee  of 
Uaoehold  pro' 
forty  liable  to 
payrefdf  and 
repair,  if  he 
take  aaaignment 
of  whole  term, 
imieadofunder- 
lease; 


[  234  ] 


«im1  that, 
though  he  loss 
his  moneyy  cr 
never  enter. 


Preceding  easfis 
reconciled, 

[  255  ] 


In  ^  c^ise  o{  Sparkes  V.  Smith{g)^  the  court  reftisedi  on* 
bill,  to  compel  an  assignee  of  a  term  on  mortgage  to  Ascover 
bis  assignment ;  the  object  of  the  lessor  in  requiring  it^  being  to 
tnake  him  liable  to  the  covenants  of  the  mortgagor^  although 
he  had  not  taken  actual  possession  of  the  premises. 

This  was  a  mortgage  of  houses  held  upon  leases  for  seven 
years,  with  covenants,  that  the  lessee  should  repair,  defeazable 
upon  payment  of  the  money  lent,  and  interest.    The  houses 
being  greatly  out  of  repair,  the  original  lessor  filed  a  bill  to  dis^ 
cover,  whether  the  leas^  was  not  assigned  to  the  mor^gee, 
aiid  to  compel  him  to  perfohn  the  covenants  on  the  lessee's 
part.    The  defendant,  by  answer,  insisted  he  never  was  in  pos- 
session, nor  had  received  any  of  the  rents,  except  a  small  som 
by  an  order  from  the  mortgagor  to  one  of  the  tenants,  which 
'  was  paid  him  in  part  of  what  was  due  on  the  mortgage,  and 
not  as  rent.      And  the  court  thought  it  was  the  mortgagee's 
folly  to  take  an  assignment  of  the  whole  term,  whereby  he  sub« 
jected  himself  to  the  covenants  in  the  original  lease,  instead  of 
taking  a  derivative  lease  of  all  the  term  but  a  month,  or  week, 
or  day,  as  he  might  have  done,  yet,  as  he  was  only  a  moit^ 
gagee,   and   never  in  possession,   would  not  assist  the  plain* 
tiff  to  charge  him  to  perform  the  covenants  in  specie;   but 
left  the  plaintiff  to  recover  at  law  as  well  as  he  could,  and  dis- 
missed the  bill. 

But,  in  a  subsequent  case  (A),  where  one  hundred  pounds 
were  lent  b]^  way  of  mortgage  upon  an  assignment  of  a  build- 
ing lease,  and  the  mortgagee  never  entered  nor  took  possession, 
but  lost  the  money  lent ;  the  defendant  in  equity  having  re- 
Covered  against  the  mortgagee,  as  assignee,  the  rent  reserved  on 
the  lease,  the  bill  was  to  be  relieved  against  the  recovery  at 
law  ;  and  the  court  disn^issed  it ;  saying,  the  mortgagee  was  ill 
advised  to  take  an  assignment  of  the  whole  term. 

Upon  an  accurate  investigation  of  the  reasons  upon  which 
the  decisions  in  the  two  preceding  cases  were  founded,  they 
will  appear  perfectly  reconcileable ;  in  both,  the  prindph  of 
law,  that  an  assigiiee  of  a  whole  term  is  subject  to  the  catc- 
nants  in  the  original  lease,  is  fully  admitted.  The  different 
events  of  the  applications,  therefore,  did  not  arise  from  a  con- 
trariety of  opinions  as  to  the  legal  operation  of  such  an  as- 
signment, but  arose  from  the  parties  having  changed   aides  on 


{g)  f  Vera.  276.     [Text  confirDi. 
ed,  po8tea,24S,  innoiis.'^Ed,] 


(h)  Pilkington    v.  ShaUer    ct  sL' 
2  Vern.  574. 
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tbe  applications  to  the  court  (h).  In  the  former  case  the  lessor 
was  plaintiff^  and  being  unable  to  make  out  his  case  at  law^ 
without  the  help  of  equity,  applied  for  its  aid  to  enforce  a  ri- 
gorous and  bard  demand,  founded  in  strict  law  ;  the  court,  in 
this  case,  as  it  does  in  all  others,  when  it  is  called  upon  to  use 
a  discretionary  power,  took  into  its  consideration  tlie  relative 
situation  of  the  parties;  and  the  plaintiffs  claim  being  un- 
conscionable, elected  to  remain  passive,  and  leave  the  parties, 
as  they  stood  at  law  ;  but,  in  the  latter  case,  the  assignee  was 
plaintiff  against  thp  lessor;  so  that  he,  and  not  the  lessor, 
sought  the  aid  of  equity,  after  the  latter  had  obtained  a  judg- 
ment at  law  upon  the  covenants ;  in  which  case,  there  appears 
to  me  to  have  been  no  ground  for  their  interference,  unless 
fraud  or  mistake  had  been  suggested :  for  the  original  lessor, 
having  a  right  at  law  to  the  benefit  of  the  covenants  in  his  lease,  [  ^^  ] 
equity  in  that  case  must  follow  the  law.  And  when  cases  ar« 
attended  with  hardship,  leaving  the  parties  to  such  remedy  only 
as  they  are  entitled  to  at  law,  is  not  uncommon  in  a  court  of 
equity.  Thus,  if  a  bill  be  brought  by  a  remote  heir  aigainst 
the  next  of  kin,  for  a  discovery  of  a  title,  and  evidence,  and  to 
have  terms  removed  and  the  title  at  law  cleared ;  this  being  a  ' 
hard  case,  equity  will  not  assist ;  for  as  it  would  not  relieve  the 
chilchen,  should  the  remote  heir  recover,  so  neither  will  it  assist 
the  remote  heir. 

However,  upon  reconsideration  of  this  question,  in  the  case  MftHgagee  (tu" 
oi  Baton  y.  Jacques  (i)f  which  arose  upon  a  case  reserved  at  ta^)^^iaUe 
the  Sittings   for  Middlesex,  before  BuUer,  Justice,  it  was  de-  *^  covenanu  in 

..,,  .  _  ^  lit    lease,  tmleu  m 

tenmned,  that  a  mortgagee,  assignee  of  a  term  for  years,  should  po$8e$tUm,  Sed 

not  he  liable  to  the  covenants  in  the  lease,  unless  he  had  tak^n  ^^f  ]NMiMt,S4ij 

actual  possession.    The  circumstances  set  forth  in  this  case 

were(A:),  that  on  the  Istof  December,  177^9  the  plaintiff  de^ 

mised  the  tenements  in  question  to  Denys ;  that,  on  the  21st  of       r  £37  ] 

Jane,  1777|  by  indenture,  made  between  Denys,  of  the  one 

(0  Bat9n   V.  Ja€quea  {I),    Dong.  (k)  Ibid. 

Rep.  498.  [465, 4th  edition.— £d.] 

—  I  I        -  -     - ■ —  - — ^— — ^— — ^— — 

(H)  This  arntment  was  adopted  by  Lord  Chief  Jiutice  DalUs,  in  tlie  Ex* 
chequer  Chamber,  in  the  case  of  fViUiams  v.  Bosauquetf  cited  postea,  349, 
mn&tis. 

(I)  Over-niled  by  overwhelming  authority.    In  Stvm  v.  Evans,  Woodf.    ^^ton  v* 
L.  &  T.  c.  3.  s.  15.  when  this  case  was  cited,  Lord  Kenyon  said,  he  would    Jacques 
•vcr-mle  it  without  the  least  reluctance;  and  in  fVesterdeU  v.  Dale,  7T.  R.    over-rvied* 
^12.  his  Lordship  had  not  changed  his.  opinion.    In  WiUiams  y»  Bownauet, 
i  Brod.  &  Bing.  f  64,  Lord  Chief  Justice  Dallas  said,  he  had  collected  the 
Opinion  of  the  Judges  on  the  point,  and  he  had  authority  to  say,  that  in  the 
pinion  of  a  great  majority,  this  case  of  Eaion  y.  Jae^es  was  not  to  be  con- 
sidered as  having  been  rightly  decided.    It  is  met  by  the  maxim,  Qat  seatlt 
dtbei  it  amu  setUire. 

M9 
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M&rigage      patt,  and  the  defendant  of  the  other  part^  after  reciting  the  lease, 
Ua$ekdd9.      Denys  (for  the  considerations  therein   mentioned)  bargained, 
sold,  assigned,  transferred,  and  set  over  unto  the  defendant,  his 
executors,  administrators,  and  assigns,  the  premises  demised  by 
the  lease,  and  all  the  estate,  right,  title,  interest,  benefit  of  re- 
newal, term  of  years,  and  time  to  -come  and  unexpired,  pro- 
perty, profit,  claim,  and  demand  whatsoever,  of  Denys,  in  the 
same,  by  virtue  of  die  lease  or  otherwise  howsoever,  to  hoM 
unto  the  defendant  for  all  the  residue  of  the  term  of  twenty- 
one  years  by  the  said  lease  demised,  and  subject  nevertheless  to 
the  rents  and  covenants  therein  contained,  and  which  were  on 
the  tenant*s  part  to  be  paid,  kept,  and  performed :  in  which 
indenture  was  contained  a  proviso  for  making  the  same  void  on 
payment  of  one  hundred  and  fourteen  pounds  and  interest  at 
Jive  per  cent,  per  annum;  and  there  was  another  proviso  and 
agreement  between  the  parties,  that  until  default  should  be 
made  in  payment  of  the  one  hundred  and  fourteen  pounds,  and 
interest,  contrary  to  die  intent  of  the  said  proviso,  it  should  be 
[  238  ]       lawful  for  Denys,  his  executors,  adminbtratora,  or  assigns,  to 
hold  and  enjoy  the  premises  without  interruption  from  the  de- 
fendant; that  the  interest  which  became  due  on  die  mortgage 
was  regularly  paid  up  to,  and  on,  the  21st  day  of  Decenaber, 
177B;    and  that  the  defendant  never  had  possession  of  the 
houses  under  the  mortgage.     The  question  submitted  to  the 
court  was,  whether  the  plaintiff  was  entitled  to  recover  the  rent 
which  became  due  at  Christmas,  1779>  from  the  defendant? 
And  Lord  Mansfield  said,  that,  in  point  of  fact,  this  case  must 
have  existed  for  a  century  past  in  a  thousand  instances*    In  this 
great  town  particularly,  building  leases  had  been  and  were  per- 
petually mortgaging;    and   yet  no  instance  had  been  found, 
where  the  ground  landlord  had  attempted  to  charge  the  mort- 
gagee, not  in  possession,   with  the  rent  or  covenants.    This 
was  a  strong  argument  against  the  plaintiff,  especially  where 
the  case  was  so  hard,  so  unjust,  and  unconscionable.     Num- 
berless inconveiiiencies  would  arise  if  such  a  demand  could  be 
supported.    The  mortgagee  never  asked  whether  the  rent  was 
paid ;  he  only  looked  to  his  security,  and^  when  the  principal 
and  interest  were  paid,  he  re-assigned.     But,  if  the  plaintiff  was 
[  239  ]*     "S*^^'  ^  mortgagee  might  be  called  upon,  years  after  such  re- 
assignment, for  arrears  or  breaches  of  covenant  during  the  as- 
signment ;  the  consequences  would   be  terrible ;    and  all  this 
arose  from  a  mere  slip  in  the  attorney  in  makii^  the  convey- 
ance ;  for  if  he  had  made  it  an  under-lease,  by  leaving  a  re- 
version of  a  day  in  the  mortgagor,  the  landlord  would  have  bad 
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no  pretext  to  call  upon  the  mor^agee  (/).    Though  no  cases      Mwrtf^e 
had  been  cited  at  the  bar  whic£  applied  to  the  present  question,       Uaaeholdi. 
the  court  had  found  two  in  Vernon,  which  he  would  state,  that 
it  might  not  be  supposed,  after  this  judgment,  they  had  been 
overlooked.      His  Lordship  stated  the  cases  of  Sparkes  v. 
Smiih  and  Pilkington  v.  Shalkr  {m),  and  said,  the  latter  could 
not  be  supported ;  for  the  court  there  refused  to  relieve  the 
mortgageei^  because  it  was  his  own  fault  to  take  an  assign- 
ment of  the  whole  term,  and  not  an  under-lease ;  but  that  was 
a  very  common  ground  of  relief  in  equity.    These  cases,  therc'^ 
fore,  left  the  question  as  it  stood  upon  the  argument  at  the  bar ; 
and,  there  being  no  solemn  well-considered  decision,  the  court 
might  resort  to  the  principles.     In  leases,  the  lessee,  bebg  a 
party  to  the  original  contract^  continued  always  liable  aotwidi-       [  240  ] 
Utanding  any  assignment ;  the  assignee  was  only  liable  with  ret- 
ipect  to  his  possession  of  the  thing.      He  bore  the  burthen  ReservatUm  qf 
vbile  he  enjoyed  the  benefit,  and  no  longer :  and  if  the  whole  feimMSM  Mori- 
was  not  passed,  if  a  day  only  was  reserved,  be  was  not  liable.  s^ee(K). 
To  do  justice  between  men,  it  was  necessary  to  understand 
thbgs  as  they  really  were,  and  construe  instruments  according 
to  the  intent  of  the  parties. .   What  was  the  effect  of  this  in^- 
stniment  between  the  parties  ?    The  lessor  was  a  stranger  to 
it ;  he  should  not  be  injured,  but  he  was  not  entitled  to  any  be- 
Qefit  under  it.     Could  they  shut  their  eyes  and  say  it  was  an 
absolute  conveyance  ?    It  was  a  mere  security ;  and  it  was  not, 
nor  ever  was  meant  that  possession  should  be  taken  until  de- 
fault of  payment,  and  the  money  had  been  demanded.    The 
legal  forfeiture  had  only  accrued  six  months,  and,  if  the  mort* 
gagee  had  wanted  possession,  he  could  not  have  entered  via^ 
faeti.    He  must  have  brought  fin  jejectment.    This  was  the 
understanding  of  the  parties,  and  was  not  contrary  to  any  rule 
of  law.    It  was  not  an  assignment  of  all  the  mortgagor's  estate, 
ngfat,  title,  &c.    Willes,  Ashhurst,  and  Buller,  Justices^  were 
of  the  same  ppinioQ. 

And    in   a    subsequent    case    of     Walker    v.   Reeves  {n),       [  241  ] 
M.  22  Geo.  3.  this  doctrine  was  confirmed  as  to  mortgi^es,  iMtcauwm- 
and  a  distinction  taken  between  the  case  of  an*  assignment  £y 
way  of  mortgage,  and  unconditional  assignments  (l). 

(J)  Ha/ord  V.  HaMi,  Doug.  174.  (n)  Dong.  Rep.  461;  note  (1). 

(m)  ^opra,  234. 


(K)  For  a  landlord  cannot  maiotaui  an  action  of  coTenant  for  rent  against 
aaaoder-leiMe.    l  Doug.  183.  Serj.  Frere's  edition. 

(L)  ^  This  case  }ias  been  materially  impeached  by  Turner  v.  Richardmniy   Walker  «. 
7  Eayt,  535,»  Per  Bayley,  J.  l  Brod,  Sc  Bing.  245.  referring  to  Ofpekmi  v.   Reeves  im» 

pMcked, 
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TwoUuteaaes 


EquUabU  mort- 
gagee liable  to 
rebuild  ;  for 
court  wiUde' 
cree  actual  A«- 
ngnmentof 
whole  term. 

[  242  ] 


But  the  authority  of  the  cases  of  Eaton  ▼•  Jacques^  and 
Walker  v*  Reeves^  has  since  been  doubted,  and  denied  to  be 
law  (o).  And  the  case  of  htAcas  v.  Cometford  {p)  seems  to 
support  a  directly  opposite  doctrine  to  that  which  M'as  the  basis 
of  the  decision  in  these  cases^  viz.  that  the  assignee  was  only 
liable  in  respect  of  actual  possession. 

The  latter  case  arose  on  a  bill  by  the  executors  of  lessor 
against  the  depositary  of  a  lease,  to  secure  to  him  a  debt,  for 
specific  performance  of  a  covenant  in  the  lease  to  rebuild 
houses  upon  the  premises  in  the  eleventh  year  of  the  term, 
which  was  a  term  of  seventy»one  years,  to  be  held  for  die  first 
ten  years  at  a  pecuniary  rent ;  for  the  eleventh -year  at  a  pepper- 
corn rent ;  and  for  the  rest  of  the  term  at  a  pecuniary  rent. 
The  defendant,  by  his  answer,  stated  the  fact  of  -the  disposal, 
by  way  of  mortgage,  and  insisted  that^  having  no  tide  but  as 
mortgagee,  he  was  not  bound  to  rebuild.  Lord  Thurlow 
(Chan.)  thought  there  could  not  be  a  decree  to  rebuild,  as  he 
could  no  more  undertake  the  conduct  of  a  rebuilding,  than  of  a 
repair.  But  his  Lordship  said,  it  was  no  matter  whether  the 
defendant  took  it  as  a  pledge  or  as  a  purcha^,  he  could  not 
take  the  estate  as  a  security,  and  refuse  the  burden  that  was 
upon  it,  which  having  once  taken  he  could  not  abandon : 
that  being  then  only  an  assignee  in  equity,  no  action  could 
be  brought,  and  that  the  only  relief  he  could  give  the  plain- 
tiff, as  he  could  not  give  him  damages,  was  to  put  him  in 
a  situation  to  recover  them ;  his  Lordship  therefore  decreed, 
that  the  defendants  should  take  an  assignment  of  the  lease, 
and  execute  a  counterpart,  and  that  he  must  pay  the  costs  (m). 


(o)  The  author  has  understood 
tliat  the  pi  esent  Chief  Justice  of  the 
eourt  of  K.B.  denied  the  law  of 
the  case  of  Eaton  v.  Jacques  twice  in 


the  Sittines  after  Trinity  Term,  1796. 
(p)  1  Ves.  jiin.  $35.    S  Bro.  Rep. 
Cha.  166.  et  vide  City  qf  Ltndm  ▼. 
Nash,  1  Ves.  12.  3Atk.dl2. 


JVh^ther  inort* 
gagee.Uable  to 
covenants. 


Stevens,  1  Bam.  Sc  Aid.  593.  But  these  cases  of  Turner  v.  Richardson,  and 
Copeland  v.  Stevens,  appear  to  have  been  decided  on  a  different  point*  In 
the  latter  it  was  held,  that  the  f![eneral  assignment  of  a  bankrupt's  personal 
estate,  under  his  commission,  did  not  vest  a  term  of  years  in  the  assignees 
unless  they  had  done  some  act  to  manifest  their  assent,  till  which  time  the 
term  remained  in  the  bankrupt,  and  be  was  liable  to  die  payment  of  rent 
accruing  subsequently  to  the  bankruptcy ;  and,  in  the  former  case,  it  was 
said,  that  if  the  assignees  had  put  the  estate  up  to  auction,  this  would  not 
have  been  a  manifestation  of  their  assent  to  take  tlie  lease,  for  they  may 
have  done  so  merely  for  an  experiment,  and  to  see  whether  it  vtns  worth 
having.  In  the  case  however  of  actual  acceptance  (which  may  be  done 
without  cutry),  tlie  assignees  would  of  course  be  liable  to  the  covenants  for 
payment  of  rent,  &c. ;  but  if  they  do  not  take,  they  will  not  be  liable  not- 
withstanding the  a.^signmcnt. 

(M)  On  this  subject  there  are  some  future  and  a  few  prior  dedslons  to 
be  noticed.  The  point  for  consideration  is,  whether  a  niortgagre,  having  an 
as&igomeut  of  the  whole  leasehold  term  by  way  of  mortgage,  and  not  beiag 


But  It  18  ckar.  that  if  the  mortgagee  enters  into  posseasioi^  Ifmortfogu 

he  becomes  hable  to   all  covenants  that  run  Ivith   the  land^  cornea  mloect 

to  ccivenaniB. 

in  poflsessioo  of  the  estate,  shall,  as  assignee  of  the  term,  be  liable  to  the 
ooveDant  for  payment  of  rent,  and  othei*  covenants  which  may  be  reserved 
in  the  original  lease,  to  be  paid,  observed,  and  performed  by  the  lessee,  his 
beirs  and  assigns?  If  a  portion  of  the  term  merely  be  assigned  to  the, mort- 
gagee, or  if  hie  enter  Into  the  possession  of  the  premises,  in  both  these  in- 
stances the  law,  it  seems,  is  clear.  In  the  former  case,  he  will  not  be  liable 
to  the  covenants ;  but,  in  the  latter  case,  he  will.  (See  next  paragraph  of 
the  text.) 

The  reasons  which,  from  time  to  time,  have  been  adduced  for  deCermin-   Reatona  in  hi$ 
ing  the  proposed  question  in  the  negative  have  consisted  chiefly  of  these  fawmr. 
considerations  :— that  the  assignment  was  a  mere  security,  and  not  intended 
W  the  parties  to  impose  a  burden  on  the  mortgagee ;  that  all  the  estate, 
nght,  title,  interest,  &c.  of  the  mortgagor  was  not  legally  vested  in  the 
mortgagee ;  that  there  were  material  distinctions  between  legal  possession      . 
and  actnal  possession,  and  between  assignees  in  law  and  assignees  in  fact ; 
that  the  mortgagee  conld  not  be  said  to'have  any  actual  estate  till  entry ; 
that  In  pleading  it  was  necessary  to  state  that  the  mortgagee  entered,  and 
was  possessed ;  that  the  statute  did  not  transfer  tlie  use  into  possession, 
there  being  no  estate  of  freehold  to  serve  the  use,  and  therefore  that  it  was 
a  case  to  be  considered  wholly  at  common  law ;  that  at  common  law  an  estate 
oonld  only  be  perfected  by  possession  ;  that  a  lease  for  years  laid  in  livery 
not  in  grant;  that  a  bare  lease  gave  an  interesse  termini  only,  the  lessee  . 
not  bein^  complete  tenant  tUl  entry ;  that  there  was  neither  privity  of  estite,  ' 

nor  privity  of  contract  between  the  original  lessor  and  the  assignee  till  oos- 
•ession  taken ;  aud  that  the  parties  never  meant  that  possession  should  be 
taken  until  default  in  payment,  and  the  money  had  been  demanded.  Rut 
these  arguments  were  far  from  convincing,  and  appear  to  have  had  little 

weight  with  the  court.    The  question  was  frequently  discussed  in  Westmin-  

star  Hall,  but  not  being  the  exact  point  in  dispute,  it  uniformly  eluded  a 
final  determination.  The  courts  however  evinced  a  disposition  to  treat  the 
case  of  Eaton  v.  Jacques  as  a  case  ^t  generis,  and  to  fix  the  conditional 
assignee  with  all  the  covenants  of  the  mortgagor. 

In  the  case  of  Jackson  v.  Vernon,  1  H.  Bl.  114.  (citing  Eaton  v.  Jacques)  Mortgagee  md 
the  principal  object  of  inquiry  was,  whether  under  the  conveyances  the   liable  to  jtrovide 
grantee  was  absolute  owner  of  the  ship  or  mortgagee  only  i    And  it  was  ship  with  neces- 
decided,  that  he  was  the  latter ;  and  as  such  that  he  was  not  liable  for  saries  btfore 
necessaries  provided  for  the  ship  before  he  took  possession.    On  this  case  puscssion,  but 
it  is  observable,  that  the  Judges  did  not  appear  to  have  been  a^'are  diat  the   he  must  repair* 
authority  of  Eaton  v.  Jacques  (a  case  which  had  considerable  weight  in  their 
determination)  had  been  impeached.    It  is  also  worth  noticing,  that  the 
principal  case  related  to  the  provision  of  consumable  articles  for  the  ship's 
company,  and  not  to  repairs  of  the  ship  itself.     Hut  In  fyesterdell  v.  Dale, 
7  T.  R.  306.  this  latter  point  came  directly  in'  dispute,  and  tlie  ({uestion 
there  was,  whether  tlie  mortgagee  of  a  ship  out  of  pOi».s€ssIon  was  liable  for 
repairs  ?    Lord  Kenyon,  C.  J.  remarked,  that  whether  in  or  out  of  posses- 
sion the  mortgagee  was  the  legal  owner,  and  was  always  so  considered  in  a 
€*ourt  of  law,  notwithstanding  his  title  might  be  subject  to  equitable  Inlercsts. 
It  had  been  contended  at  the  bar  (said  his  Lordship)  that  a  mortgagee  was 
only  liable  when  in  possession,  and  what  proved  that  point  was,  that  in 
charging  the  mortgagee  it  was  necessary  to  state  in  pleading  that  he  entered 
and  waj  possessed.    But  with  great  deference  to  the  learned  Judge  who  gave 
that  reason,  his  Lordship  said  he  doubted  It ;  for  that  he  considered  tliose  as 
merely  formal  words,    it  was  not  however  necessary  for  him  then  to  decide 
these  points,  and  he  declined  giving  any  positive  opinion  upon  them  ;  but 
as  several  cases  had  been  cited,  he  thongnt  It  right  to  throw  but  these  doubts, 
lest,  whenever  the  question  should  arise  again,  it  might  othcrwbe  be  sup- 
posed that  he  had  acquiesced  in  tiiese  determinations. 

That  the  mortgagee  will  not  be  liable  to  the  covenants  of  tlie  original  Acceptance 
l(^ase  until  he  has  actually  entered  in  possession  of  tlie  premises,  because  in   equal  to  enir^» 
pleading  it  is  necessary  to  declare  tliat  he  entered,  and  was  possessed,  is  a|i 
argument  which  turns  in  a  circle,  thus : — Entry  and  possession  are  necessary 
because  the  declaration  so  alleges,  and  because  they  are  necessary  the  de- 
claration docs  so  allege ;  and  it  is  open  to  remark,  th<it  the  form  of  pleading 
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[  243  1      ^^''  ^^  ^^  ^^  ^^^^''^  onere,  nndj  enjoyiiig  the  profits^  he  miut 
submit  to  the  losses  (q). 

(q)  Traherne  et  al/  v.  SadUer  et  al.'  1  Bro.  Par.  Ca.  105. 


UalnlUie$  ac* 
cruebyuangn' 
mtnt  of  whole 
vfterest. 


DetftMee  rf  Eq. 
^R^nol  iiaJIde 
io  c^cetuats  as 
QMngnee  ef 
whkeierm* 


Pemamd  (^  reni 
equal  to  nciual 
entry  ;  and  n^f' 
fieient  to  render 
nkortgugee  Ua- 
bUtoeovenants, 


MoHgnge^  of 
whoie  term  'Ua* 
ble  to  covenants 
in  original  leaee 
bffore  entry. 


Argumente  fpr 
thik  deeiiian,' 


in  Cook  V.  Harriay  1  Ld.  Raym.  367.  U  material  to  shew  that  if  there  he  tm 
accentanee  of  the  assignment,  it  will  he  equivalent  to  an  actual  etitry. 

The  case  of  Stone  y.  Evans,  Woodf.  L.  &  T.  c.  3.  s.  15.  was  decided  on 
the  same  principle  as  WesterdeU  v.  Dale,  nbi  supra.  Gibbs,  then  of  conn* 
sel  in  the  cause,  there  offered  proof  that  no  possession  was  taken ;  but  Lord 
Kenyon  said,  whether  possession  was  taken  or  not  made  no  difference.  And 
when  Gibbs  cited  Eaton  v.  Jacques  his  Lordship  said,  he  would  over-rule  it 
without  the  least  reluctance ;  and  by  another  note  of  the  same  case  his  Lord- 
ship is  reported  to  have  said,  by  assignment  qf  the  whole  estate  aU  liabiUiies 
accrue,  and  persons  who  act  unth  caution  always  take  a  mortgage  for  a  term  enif 
day  short  qf  the  original  lease.    1  Brod.  &  Bins.  246. 

In  Carlisle  v.  Blamire,  8  East,  487.  it  was  held,  that  the  devisee  of  (he 
equity  of  redemption  (the  legal  fee  being  in  a  mortgagee)  was  not  liable  in 
covenant  as  assignee  of  all  the  estate,  right,  title,  and  interest  of  the  original 
coveuantor;  Lord  Ellen  borough  observing,  that  it  was  not  necessary  on 
that  occasion  to  impugn  or  confirm  the  doctrine  laid  down  in  the  case  of 
Eaton  V.  Jacques,  Doug.  455 ;  for  whether  a  mortgagee,  who  had  not  entered, 
were  or  were  not  liable  to  an  action  of  covenant  as  assignee,  it  was  quite 
clear  that  the  devisees  of  an  equitable  estate  were  not  so. 

The  question  vras  again  alluded  to  in  the  court  of  Common  Pfeas  in  the , 
case  of  Gretton  v.  Diggles,  4  Taunt.  766 ;  but  the  point  was  again  evaded, 
and  the  case  determinea  on  another  ground,  namely,  on  evidence  of  actual 
possession.  The  evidence  consisted  of  the  testimony  of  the  tenants  who 
occupied  the  premises,  and  one  in  particular  proved  the  defendant  (a  tmstee 
for  an  annuitant)  to  have  said,  "  yon  must  pay  the  rent  to  me,  I  am  become 
landlord  for  my  client  who  has  the  annuity,  and  yon  must  pay  the  ground 
rents  to  me.*'  This  was  considered  to  be  not  only  an  admission  by  the  de^ 
fendant  that  he  was  assignee,  but  also  an  act  which,  under  the  circum- 
stances, was  equivalent  to  an  entry  on  the  land ;  for  he  could  not  have  taken 
actoal  possession  becanse  of  the  lease.  He  told  the  tenant  that  he  was  the 
landlord,  which  was  a  claim  of  title,  and  this,  coupled  with  the  assignment 
and  grant,  was  sufficient  to  make  him  landlord  of  the  premises,  and  therefore 
liable  in  covenant  to  the  lessor  as  assignee  for  non-payment  of  rent,  and 
not  repairing ;  and  such  was  the  judgment  of  the  court. 

Since  these  adjudications  the  question  under  consideration  does  not  ap« 
p^r  to  have  occupied  the  attention  of  the  court  till  the  late  case  of  WilUams 
V.  £i(mnquet,  1  Brod.  &  Bing.  238.  where,  upon  solemn  argument  at  Ser- 
jeants'Inn,  on  a  question  reserved  for  the  opinion  of  the  twelve  Judges 
(ten  of  whom  were  present),  it  was  at  length  finally  decided,  that  where  a 
party  takes  an  assignment  of  a  lease  by  way  of  mortgage  as  a  security  for 
moiiey  lent,  the  whole  interest  will  be  trausAirred  to  him,  and  he  will  be- 
come liable  on  the  covenant  for  payment  of  rent,  idthough  he  may  yot  have 
occupied  or  become  possessed  iu  fact.  The  ground  of  th|s  determination 
assumed  the  shape  and  authority  of  a  syllogism,  and  was  to  the  following 
effect : — 1*^.  Actual  possession  is  not  necessarv  to  render  the  lessee  liable 
under  the  lease  to  the  payment  of  rent,  that  being  due  by  the  lease  or  con- 
tract, and  not  by  the  occupation.  V*.  The  assignee  of  the  lessee  stands  ex- 
actly in  the  same  situation  as  the  lessee  after  condition  broken,  he  having 
accepted  of  an  assignment  of  the  whole  interest  of  the  lease.  £t  S\  ergo. 
The  assignee  will  be  liable  to  the  covenants  in.  the  original  lease  before  or 
without  any  actual  entry  or  occupation. 

In  support  of  the  first  term  of  the  argument,  the  text  of  Littleton  and 
the  commentary  of  Lord  Coke  was  referred  to  (Litt.  s.  5Q.  p.  43  b.  Co.  Litt. 
46  b.),  in  which  latter  place  it  Is  said,  "  It  is  to  be  understood  that  in  i^ 
lease  for  years  by  deed,  or  without  deed,  there  needs  no  livery  of  seisin  to 
be  made  to  the  lessee,  but  he  may  enter  when  he  will  by  force  of  the  same 
lease."  And  in  Littleton,  s.  66,  this  was  still  further  explained,  it  being 
there  said,  '*  Also  if  a  man  letteth  land  to  another  for  term  of  years,  albeit 
the  lessor  dieth  before  the  lessee  entereth  into  the  tenements,  yet  he  may- 
enter  into  the  same  tenements  after  the  death  of  the  lessor,  because  the  lessee 
by  force  qf  the  lease  hath  right  presently  to  have  the  tenements  accordiqg  i6 
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And  if  a  mortgagor,  by  a  mor^pge  of  a  term  vested  in  himi  LeoMebymm^ 
divests  himself  of  all  interest  therein,  in  the  consideration  of  a  flS^gugee^  m 


the  form  of  the  leiise,  and  the  refuon  (says  Lord  Coke)  is  becanse  the  in- 
terest of  the  term  dotb  pass,  and  vest  in  the  Useee  before  entry  ;  and  therefore 
the  death  of  the  \essor  cannot  divest  that  which  was  vested  hifwe**  And  so 
in  AeOofisT.  Bwrbrieky  1  Ld.  Ravro.  171.  S.  C.  1  Salk.  209.  1  Lutw.  74. 
it  was  hud  down  that  *^  in  case  or  leases  for  years,  the  rent  becomes  due  by 
the  lease,  and  not  from  the  entry,  and  there  is  no  need  to  aver  occupa- 
tion, because'  the  lessee  is  liable  to  pay  the  rent  whether  he  occupies  or  not?* 
With  respect  to  Ihe  middle  tenn  or  the  syllogism  (which  b  always  by  iar. 
the  most  important  one)  it  was  observed,  that  the  assignment  of  tll^  lease 
in  question  was  of  all  the  ri^t,  title,  and  interest  of  the  assignor  id  tlie 
lease  assigned.  The  whole  interest,  therefore,  pasjied  from  theless^  to 
the  assignee,  and  that  so  completely  that  there  was  a  covenant  for  re-assign- 
asent  on  the  repayment  of  the  money.  It  vested  then  absolutely  till  such 
re-assigninent,  and  this  assignment  was  not  rendered  less  absolute,  because 
by  agreement  between  the  immediate  parties  (to  which  the  lessor  was  not 
privy)  It  was  stipulated  that  the  assignor  should  be  at  liberty  in  a  given 
event,  which  might  or  might  not  happen,  to  entitle  himself  to  a  re-convey- 
ance by  repayment  of  the  money  borrowed ;  for  in  the  intermediate  time  or 
tUl  snch  re-assignment  took  place,  the  assignee  stood  in  the  sitoation  of  the 
assignor,  and  was  as  against  the  lessor  subject  to  all  the  liabilities  created  by 
the  lease ;  and  if  one  were  liable  without  entry  and  possessibn,  the  oAer  would 
1m  eqnaUy  so,  and  that  the  former  would  be  liable  was  fully  shewi^.  But 
in  the  case  in  question  there  could  not  oe  any  doubt  whatever ;  for  the  spe- 
^1  verdict  found  that  the  money  was  not  paid  on  or  before  the  day,  when, 
If  not  paid,  the  assignment  was  to  become  absolute :  it  did  therefore  be- 
come absolute,  so  thailt  Has  was  strictly  the  case  ^  on  absolute  aisignmeutf  and 
snl^ect  therefore  to  all  the  rules  which  affected  it  as  such.  The  acceptance 
of  the  assignment  was  the  acceptance  of  the  thing  assigned,  and  this  con- 
^tnted  a  legal  though  not  an  actual  possession ;  which  engendered  a  privity 
of  estate ;  and  as  to  a  privity  of  contract  there  was  such  privity  also  $  fof 
tihe  contract  of  the  lessor  vras  with  the  lessee  and  his  assigns,  and  the  mort- 
gagee vras  the  assign  of  the  lessee. ,  It  was  therefore  a  contract,  between 
the  original  lessor  and  the  mortgagee ;  and,  lastly,  in  support  of  the  eon* 
daskm,  ^he  case  of  Cook  v.  Harris^  1  Ld.  Raym.  367.  was  cited,  where  it 
jras  laid  down  by  L^rd  Holt,  C.  J.  '*  that  the  assigmes  has  the  estate  m  him 
hefore  entry f  though  not  to  bring  trespass,'*  that  being  an  action  founded  oi^ 


On  this  case  it  is  observable,  tha^  it  seemed  tQ  jtufn  consideiahly  on  the    o&seroaf  jfM  m 
drcnmstance  of  there  being  a  covenant  for  the  re-assignment  of  the  pre-   jgf^  ^a«f, 
aiises  on  repayment  of  the  money ;  but  it  is  apprehended  that  the  same 
decision  would  have  been  given,  if,  instead  of  a  covenant,  there  had  beeQ 
a  proviso  to  vacate  the  estate  of  the  mortgagee  on  repayment  of  the  money 
Joit;  for  t)^e  l^gal  estate  in  the  term  would  in  that  case  have  bgcom^  equally 
hbsolnte  in  the  mortgagee  on  the  breach  of  the  condition  as  in  the  other. 
It  may  also  be  useful  to  apprize  the  student,  that  this  case  arose  on  an 
action  of  covenant  for  the  non-payment  of  rent,  and  not  for  the  non-per-   . 
fonnance  of  a  covenant  to  repair ;  but  the  principles  advanced  hi  it  are,  it      ^ 
la  conceived,  as  much  applicable  to  the  one  species  of  covenant  as  to  the 
other. 


lis  dedsion  renders  it  imperatively  incumbent  on  the  mortgagee  to  take    CaaHM  ta 
na  under-lease  for  his  securi^r,  instead  of  an  assignment  of  the  whole  term.    unsHgagee  to 
Bjr  this  means  the  legal  pri^ty  between  lihe  mortgagee  and  the  landlord   taksmnder'leas$ 
will  be  destroyed,  Dong.  174;  and  the  former  not  hable  to  the  covenants    instead  qf  0%^ 
in  the  original  lease.    Antea,  240,  ta  notis.    As  to  what  will  be  considered   gignment. 
na  nnder-lease,  the  reservation  of  a  month,  a  week,  or  even  a  day  to  the 
sMsignor,  will  be  sufficient  to  save  the  mortgagee.    But  the  old  practice  of 
rroerving  rent  merely,  or  a  right  of  entry  to  &e  assignor,  is  very  repfehei^- 
flible.    Indeed,  it  is  now  settled,  that  though  the  instrument  import  to  be  a 
lease  at  a  reserved  rent  from  the  lessee  to  the  mortgagee,  vet  if  in  effect 
It  comprise  all  the  estate  which  resides  in  the  lessee,  it  will  amount  to  an 
snngttinent,  and  not  to  a  lease  or  an  under-lease.    See  Palmer  v.  Edwards, 
I>oug.  187,  in  mtii^  and  further,  Goddard  v.  Keate,  1  Vern.  87.    1  Fonbl. 
^•r.  Ka.  357.  Sheph.  Touch,  til.  Woodf.  L.  &  T.  357,  558.  add  Appendij^, 
'So.  XVlII.  where  several  forms  of  mortgages  of  leasehold  property  will 
be  found. 
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court  of  law,  he  retains  only  the  equity  of  redemption;  which 
he  muat  porsue  in  a  court  of  equity ;  and  therefore,  if  he  ym 
with  his  mor^gee  in  a  lease^  in  which  the  lessee  is  made  to 
covenant  with  the  mortgagor,  for  rent,  repairs,  &o.  such  cove- 
nants will  be  merely  collateral  to  the  mortgagee's  interest  io  the 
land,  and  the  assignee  of  the  mor^agee  cannot  maintain  an  ac- 
tion for  the  breach  of  them  on  the  statute  of  32  H.  8.c.  34. 
Thus,  where  S«  and  W.(r),  described  therein  to  be  mortgagees 
of  the  estates  in  question,  for  a  term  of  ninety-nine  years,  de- 
mised them  to  R.  for  eleven  years,  at  a  yearly  rent,  payable  to 
6«  or  his  assigns ;  in  which  was  contained  covenants  on  the  part 
of  R.,  with  S.  and  his  assigns,  inter  alia,  to  pay  the  rent  and 
to  keep  the  prembes  in  repair ;  it  was  held,  on  an  action  of 
covenant,  brought  by  the  devisee  of  the  mortgagee,  the  declara- 
tion in  which  set  forth  two  breaches  of  covenant,  the  one  f(V 
non-payment  of  rent^  and  the  other  for  not  keeping  the  pre- 
mises in  repair,  that  the  action  could  not  be  maintained. 
Lord  Kenyon,  in  delivering  the  opinion  of  the  court,  observed, 
;t  was  well  settled  at  common  law,  without  referring  to  die 
statute  22  H.  8.  c.  34^  that  covenants,  which  run  with  the  land, 
will  pass  to  the  person  to  whom  the  land  descends.  And  that 
statute  enacted,  for  the  benefit  of  the  grantees  of  reversions, 
that  they  should  have  the  like  advantages  against  the  lessees, 
their  executors,  &c.  by  entry  for  non-payment  of  the  rent ;  and 
should  have,  and  eqjoy,  all  and  every  such  advantages,  benefits, 
and  remedies,  by  action  only,  for  not  performing  other  condir 
tions,  covenants,  and  agreements,  contained  in  the  leases, 
against  the  lessees,  as  the  lessors  or  grantors  had.  The  sta- 
tute also  contained  a  clause,  giving  the  lessees  the  same  re- 
medy, against  the  grantees  of  the  reversion,  which  they  might 
have  had  against  their  grantors.    Therefore,  under  this  statute^ 

(r)  Webbv.RMsaell,3T.R.S99. 


MM. 


Jn  9ca^i€n         (N)  Because  they  are  collateral  to  the  mortgagor's  interest  (he  having  the» 
UoMeBfCovenants   eqnitable  and  not  thedegal  estate),  and  do  not  mnwith  the  hind;  aoo  u 
should  mt  be       during  the  continuance  of  the  derivative  lease,  the  mortgagor  and  "^'l^ 
eniered  wto         gee  were  to  assign  the  whole  of  their  estates  and  interests  in  the  orif**: 

term  to  A.,  vrho  afterwards  were  to  take  a  conveyance  of  tibe  fee  to  hunseu 
and  his  heirs,  whereby  the  reversionary  interest  in  the  original  tcnn  ex- 
pectant on  the  derivative  lease,  would  become  merged,  the  covenants  inci* 
dent  to  that  reversionary  interest  wiU  be  extinguiriied ;  but  the  mortgagor 
may,  notwithstanding  these  circumstances,  maintain  an  action  on  the  breaes 
of  the  covenrjits  against  the  lessee ;  for  as  to  the  mortgagor  the  coveimDtt 
were  in  gross,  and  not  concurrent  with  the  original  terra.  Stoket  v.  i2*^|^ 
3  T.  R.  678.  See  also  1  T.  R.  90.  and  1  Esp.  N.  P.  463.  Hence  therefore 
the  covenant  for  the  payment  of  the  rent  should  be  with  the  mortgagee 
alone,  unless  the  mortgagor  have  a  power  to  lease  granted  or  reserved  to 
him  by  the  mortgage  deed.  Seo  form  in  Api>endix,  and  autea,  177  of  uu' 
edition. 
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the  grantees  or  asa^sees  stood  in  the  aaoie  sitoatiQUy  «nd  liad 

die  same  remedy  aga.ii)8t  their   leasees^  as  the  hdr  at  law  of 

individuab,  or  the  successors  (in  the  case  of  corporations)  had       [  £45  ] 

before  the  statute.     It  became  dierefore  necessary  to  inquire 

whether  this  action  of  corenant  ooidd  hare  been  maintained  by 

the  heir  of  the  person,  from  wh6m  the  plaintiiF  derived  her 

tide.    It  was  stated,  diat  S.  was  only  a  mortgagor,  who  had 

parted  with  his  whole  term  to  the  mor^agee ;  and  the  declara-*  > 

tion  went  on  to  state,  that  the  whole  interest  which  was  vested 

in  him,  he  had  transferred  to  the  mortgagee.     Therefore,  in 

point  of  law,  his  Lordship  could  not  conceive,  how  this  cove- 

naat  made  with  S.  could  be  said  to  run  with  the  land ;  for  S« 

was  stated  in  the  declaration  to  have  no  interest  whatever  in  the 

had,  and   yet    both   the  implied  covenant,  arising  from  the 

**  yielding  and  paying,''  and  also  the  express  covenants,  were 

entered  into  with   S.     It  was  not  sufficient  that  a  covenant  ^  ''m^  «  <^ 

was  concemmg  the  land,  but,  m  order  to  make  it  run  with  imd^  there  tmui 

the  land,   there  must  be  a  privity  of  estate  between  the  cove-  *i  r'*??^  ^ 

•  r*ti^  -tf  «  estate  between 

naating  parties.    Bat  here  S.  had  no  interest  m  the  land,  of  coDenanting 
which  a  court  of  law  could  take  notice,  though   he  had  an  P^^^W* 
equity. of  k*edemption,  an  interest,  of  which  a  court  of  equity 
would  take  notice.     These,  therefore,   were  collateral  cove- 
Bants.     And  though  a  party  might  covenant  A/iith  a  stranger  to 
pay  a  certain  rent,  in  consideration  of  a  benefit  to  be  derived       [  £46  ] 
ander  a  third  person,  yet  such  a  covenant  could  not  run  with  ' 

the  land. 

But  it  is  a  necessary  conclusion,  from  the  resolution  in  the  Covenant  with 
hst-mentioned  case,  that  such  covenants  not  being  made  with  ^^tS^estaU^ 
the  person  who  has  the  /egoi  estate,  do  not  run  with  the  land,  ^  coeewmt  w 
and  that  the  assignee  of  the  mor^agee  caimot  maintain  an  ac« 
tion  on  the  covenants,  that  these  must  be  considered  -as  cove-- 
nanU  in  gross,  and  that  of  course  the  mortgagor  may  maintain 
an  action  upon  them.     And  so  it  was  determined  on  the  same 
instruments,  and  between  some  of  the  same  parties  in  the  case 
of  Stokes  v.  Russell  m  the  court  of  King's  «Bench  (5). 

But  although  the  money  be  not  paid  at  the  day,  and  the  4fter^eetm^^ 

...  ,  ,  ond  possessum 

aiortgagee  brings  his  ejectment,  and  enters  into  possession,  yet,  takeuy  and^  un- 
til forecl&surey 

(#)  3 T.  K.  678.  [Affirmed  in  the  Exchequer  Cliamber,  1  H^hl.  572.— £d.]   ?7'^3f2l*e?^ 

* 

(O)  As  fo  the  disttnetioQ  between  covenants  euyrenie  humo  and  covenants 
in  gross,  see  9  Tho.  Co.  LitL  S^»  Sngd.  V.  &  P.  477.  481.  dth  edit.  4  Cm. 
Dig.  480.  <d  edit.  Fearne'i  Postli.  Wo.  113.  Dare  v.  Tucker,  0  Ves.  460l 
Berry  v.  Youngs  2  Esp.  N.  P.  C.  640.  Bou^hlon  v.  Jewell,  15  Vcs.  176.  lliuich 
V.  WadhaiHy  6  East,  289.  Twifnam  v.  Piiekurd,  2  15a^n.^tf  Aid.  111.  Cii»- 
*«»  V,  Bust,  2  J.  B.  Moore,  172.   StU4trt  Ex  parte^  a  Kosc,  B.  C.  2i5. 


16ft  CAP.  VIII.  OF   THE    ESTATE   OF 

until  after  foreclosure^  in  consideration  of  a  court  of  equity^ 

and  notwithstanding  the  form/  the  moitgagee  is  considered  as 

having  but  a  chattel,  and  the  mortgage  is  only  a  security  ;  the 

mor^agor  is  the  real  owner  (t). 

UcHgagee  in         It  follows,  of  course,  from  this  view  of  the  transaction,  that 

^M^jMM,  lo       the  mortgagee,  before  foreclosure,  cannot  exercise  any  act  of 

fnmdvMrigagirri  Ownership  over  the  property  which  may  incumber  the  mortga- 

rf  neeessUy.       gor.     He  cau  make  no  lease  of  the  lands  for  years  to  an  under- 

[  ^7  ]       tenant.    Thus,  ^in  the  case  of  Hungerford  v.  Clajfi^)^  the  bill 

was  for  redemption  on  payment  of  principal  and  interest.   The 

substance  of  the  answer  was,  that  the  defendant,  the  mor^agee, 

had  made  a  lease  of  the  house  for  five  years  at  a  rent  reserved, 

with  a  covenant,  that  the  lessee  should  have  the  option  of  a 

fiurther  lease  for  four  years  after  the  expiration  of  the  said  term; 

that  the  term  for  five  years  was  now  expired,  and  the  lessee 

desired  to  take  the  premises  for  four  years  longer ;  that,  if  the 

plaintiff  would  grant  such  lease,  the  defendant  would  re-convey 

^n  payment  of  principal  and  interest    On  hearing  this  case  at 

the  Rolls,  the  defendant  had  a  decree ;  but  on  appeal  to  the 

Chancellor,  his  Lordship  was  of  opinion,  that  the  mortgagee, 

before  foreclosure  of  the  equity  of  redemption,  could  not  lease 

the  premises  for  years  to  bind  the  mortgagor,  unless  to  avoid 

an  apparent  loss,  and  merely  in  necessity :  and  the  decree  at 

the  Rolls  was  reversed. 

[  248  ]  Ind^,  if  it  were  otherwise,  it  woidd  be  in  the  power  of 

2^^y^       the  mortgagee  effectually  to  bar  the  mortgagor  the  benefit  of 

redemption  at  his  pleasure,  by  granting  beneficial  leases  on 
fines ;  besides,  if  such  leases  were  held  good,  it  would  be  diffi- 
cult for  the  mortgagor  to  recover  any  rent,  though  the  pnnci^ 
pal  and  interest  should  be  paid;  as,  not  claiming  under  the 
estate  of  the  mortgagee,  he  cannot  have  any  benefit  of  the  lease 
made  by  him ;  for  he  is  neither  party  to  the  deed,  nor  prii^  to 
the  estate. 
Wtute  mt  jnf-      And  as  a  mortgagee  cannot,  before  foreclosure^  exercise  any 
^igte  b^ifre    '  ^^^  ^^  ownership  that  will  attach  on  the  estate,  hut  ought  to 
/wwfcwre.        rerconvey  the  premises  free  from  all  incumbrances;  so  neither 

can  he  justify,  in  equity,  the  commission  of  any  act  which  may 
injure  the  estate ;  therefore,  though  at  law,  a  mortgagee  in  fee 
may  commit  waste,  yet  he  will  be  restrained  in  equity.  Thus, 
on  a  bill  to  redeem  a  mortgage  (x),  wherein  an  account  was 
decreed,  and  240/.  reported  due,  and  exceptions  taken  to  the 
report;  it  being,  on  motion  and  reading  affidavits,  shewn,  that 

(0  Dong.  Rep.  610.  [Et  vide  ante,       M  9  Mod.  Ga.  Eq.  i.  «  Eq.  Ca.6lO« 
165  of  this  edition.— £d.]  (x)  Hansvn  v,  Dtrby^  2  Vera.  391 
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^e  defendant  had  burnt  some  of  the  wainscot  and  committed      [  249  ] 
Waste,  the  defendant  was  ordered  to  deliver  up  possession  to 
the  plfdntiff,  who  was  a  pauper,  he  giving  security  to  abide  by 
the  event  of  the  account. 

So,  where  the  mor^;agee  of  an  estate  in  fee  had  cut  down  Mortgagee  cta^ 
trees,  on  application  to  the  court  it  was  decreed,  that  -an  ac-  (>)^*J2^^jS 
count  should  be  taken  of  what  was  cut  down,  and  the  produce  secwrittf  be 
applied  in  the  first  place  to  the  payment  of  the  interest,  and  j^^^ 
then  to  the  sinking  of  the  mortage ;  and  an  injunction  was 
granted  to  stay  felling  anymore.    But  a  distinction  is  made 
where  the  security  is  defective  (j/) ;  for,  in  that  case,  the  court 
will  not  restrain  a  just  creditor  from  his  legal  privileges ;  but 
Aen  the  timber,  when  cut  down,  must  be  applied  to  ease  the 
estate,  and  not  to  the  mortgagee's  benefit. 

However,  although  die  mor^^agee  cannot,  to  better  his  se-  Mortgagee  mag 
curity,  do  any  act  to  incumber  the  estate  mortgaged  (z),  which  JSUS*  S^  m. 
will  be  valid  against  the  mortgagor  after  redemption,  nor  will  eeoaaryrepaire 
be  justified  in  committing  waste ;  yet  he  will  be  entitled  to  such  (^^yj^"''^^^  ' 
ezpences  as  he  shall  incur  in  necessary  repairs,  or  other  acts       [  250  ] 
for  the  preservation  of  the  estate  mor^pged,  and  may,  certainly, 
add  this  to  the  principal  of  his  debt,  and  it  will  carry  interest. 

Thus  if  a  leasehold  estate  be  mortgaged  (a),  and  there  is  no  ^no  covemaa^ 
covenant  on  the  part  of  the  mortgagor,  that  he  shall  procure  ^^'^J^  ^ 
the  lives  to  be  filled  up,  the  mortgagee  cannot  compel  him  to  r«iwv,  imt 
do  it :  but  must  pay  the  ezpence  of  renewing,  and  reimburse  ^HHS^^^jh!^* 
himself  by  adding  it  to  the  principal  of  the  mortgage,  and  it  ioprime^^ 
shall  carry  interest.    So  it  was  determined,  in  the  case  of  Jlfan- 
JoveY.  'Bale{b),  which  was  a  mortgage  of  a  church  lease  for 
three  lives,  two  of  which  died  during  the  time  the  estate  was  in 
norfgage,  and  were  renewed  on  fines  paid  by  the  mortgagee* 

A  term  assigned  in  trust  to  attend  the  inheritance  will,  in  Mortgagee  en- 
equity  (c),  follow  all  the  estates  created  thereout,  and  all  the  ^^te!idl^ 

termSftkougk 
(y)  WUkrington  v.  Banks,  SeL  Ca.      ▼.  Denny,  1  Ball  Se  Bea.  20S.— £d.]    frauduieat^ 

Ch.  51.  '  (6)  2  Yern.  84.  €oiieeaied. 

-(A  ^  Atk.  518.  (c)  Vide  CharUon  et  al.'  ▼.  Low  et 

(a)  3  Atk.  4.    LaeoH  v.  MartinSy      al.'  S  Wil.  328.    [Vide  infra.  507.— 

1  WiU.  54.  XEt  vide  S.  P.  HamUon     £d.] 


(P)  Nor  open  mines  or  pits  for  gravel,  peat,  coal,  &c.  Co.  Litt.  53  b. 
54  b.  5  Co.  12.  (bat  he  may  work  old  ones,  Clavering  ▼.  Claveriag,  t  P. 
y^ms.  388.);  nor  change  the  coarse  of  hosbandry,  l  Cm*  Dig.  133. 4th  edit ; 
SOT  destroy  heir  looms.    1  Inst.  53  a.    2  lb.  304. 

(Q)  And  if  a  mortgagee  has  expended  any  snm  of  money  in  supportinc 
tlie  right  of  the  mortm;or  to  the  estate  where  the  title  has  been  impeached, 
the  mortgagee  may  add  this  to  the  principal  of  his  debt,  and  it  will  carry 
interest.  Gotffreyy,  WateoHy  3  Atk.  518.  And  a  mortgagee  in  possession 
will  be  allowed  expences  necessarily  incurred  for  the  protection  of  the 
estate.    TnnOeetoH  ▼.  UamUf  1  BaU  &  Bea.  377. 
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[251  ] 
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[  252  ] 
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incHmbrancts  subsisting  upon  such  inheritance,  and- is  so  cott« 
nected  with  it,  that  equity  will  not  suffer  it  to  be  severed  to 
the  detriment  of  a  bond  jfide  purchaser.  Therefore  a  mortga- 
gee shall  have  the  benefit  of  all  the  interests  which  the  mort* 
gagor  had  at  the  time  the  nKtftgage  was  made,  unless  against 
an  intermediate  purchaser  without  notice:  and,  consequently^ 
if  there  be  a  term  in  a  mortgaged  estate  held  in  trust  for  the 
mortgagor,  when  the  mortgage  of  the  inheritance  is  madei  the 
concealment  of  it  will  be  a  fraud  upon  the  mortgagee,  and  the 
trustees  of  such  a  term  assigned  to  attend  the  inheritance,  will, 
in  equity,  become  trustees  for  the  mortgagee  of  the  inherit* 
ance. 

If  a  mortgage  be  made  of  an  estate  to  which  the  mortgagor 
has  not  a  good  title,  and  tb<^n  he  who  has  the  real  title  comreys 
to  the  mortgagor,  or  his  representatives,  with  a  good  title,  the 
mortgagee  will  be  entitled,  in  equity,  to  the  benefit  of  it ;  fss 
it  will  be  considered  there  as  a  graft  into  the  old  stock,  and  aa 
arising  in  consideration  of  the  former  title*  As  where  houses 
and  lands  were  demised  for  a  long  term,  and  an  assignee  of  the 
lease,  believing  he  had  a  good  title,  mortgaged  it  for  100{., 
afterwards  the  title  turned  out  to  be  bad,  the  estate  beionguiig 
to  another  person  {d)*  Then  the  real  owner  of  the  estate,  out 
of  compassion  to  the  ass^ee,  who  bad  built  upon  it,  leased 
the  premises  for  a  long  term  to  trustees  for  his  wife,  be  being 
run  away.  And,  on  a  bill  filed,  the  Urustees  were  decreed  to 
make  a  new  mortgage  to  the  mortgagees ;  the  Master  of  the 
Rolls  saying,  that  this  was  a  graft  on  the  old  ^tock,  all  the 
benefit  of  it,  except  the  rent  reserved,  arising  in  consideration 
of  the  former  title. 

If  tenant  in  tail  make  a  mortgage,  and  afterwards  suffers  a 
common  recovery^,  that  will  let  in  the  mortgage  (e),  and  so  it 
will  any  other  incumbrances.  And  the  reason  b,  that  whatever 
act  binds  the  tenant  in  tail  himself,  shall  bind  the  recoverers, 
or  the  person  or  persons  to  whose  use  the  recovery  is  suffered ; 
for  he  who  recovers  cannot  say^  that  he  against  whom  he  reco- 
vered had  but  an  estate  tail. 

But  where  tenant  in  tail  in  possession  mortgaged  for  years^ 
and  then  became  a  bankrupt,  and  died  without  suffering  a  €001" 

(d)  Seabommey.Seabournef^Vevn,      v.  Complimy   1  Ch.  Ca.  119,  sntea, 
11.  220.— EA] 

(e)  Foph.  5,  6.   [£t  vide  Goddard 


(R)  Sed  quervy  and  see  Anon*  Trea.  on  Rec.  ISSO,  p.  254.  where  Uie  pre- 
sent opinion  of  the  profession  on  Ibis  bead  appears  tritely  expressed.^''  A 
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moD  recoi^ery,  it  vras  beld,  that  the  assigoees  of  the  bankrupt 
ahoold  have  the  estate  clear  of  the  mortgage* 

Both  these  pomts  came  before  the  court  of  King's  Bench,      [  253  ] 
IB  the  case  of  Beck  v.  Welch  {f\  on  a  case  reserved  on  an  ^'f^L^^^ 
ejectment,  in  which  a  verdict  was  given  for  the  plaintiff,  subject  in  Udian  m&rt- 
to  the  opinion  of  the  court  on  this  short  case.    T.  G.  being  f ^*  ^^  ^ 
seised  in  fee  tail  of  the  lands  in  question,  made  a  mortgage 
diereof  to  the  defendant  for  a  term  of  five  hundred  years,  with* 
out  having  suffered  a  recovery,  and  afterwards  became  a  bank- 
rapt,  and  died  before  bringing  the  ejectment*    The  lessor  of 
the  plaintiff  was  the  assignee  under  the  commission,  and  claimed 
title  under  the  stat.  21  Jac.  1/  c.  19'  s.  12.  which  enacts,  that 
the  commissioners  of  bankrupt ''  shall  have  power  by  deed  in* 
'^  rolled  to  grant,  bargain,  sell,  and  convey,  all  manors,  &g. 
^  whereof  any  bankrupt  is  or  shall  be  seised,  of  any  estate  tail 
**  in  possession,  reversion,  or  remainder,  to  any  person  or  per- 
**  sons,  for  the  benefit  of  the  creditors  of  such  bankrupt,  and 
^  that  such  grants  and  sales  shall  be  good  in  law  against  such 
''  bankrupts,  the  issues  of  their  bodies,  and  against  every  per- 
^  son  claiming  any  estate,  right,  tide,  or  interest,  under  such 
**  bankrupts,  after  such  time  as  such  persons  shall  become  a 
*^  bankrupt,  and  against  every  person  iirfiatever  whom  such 
^  bankrupts  by  common  recovery  or  otherwise,  m^ht  cut  off      [  Sd4  ] 
^  or  bar  from  any  remainder,  reversion,  rent,  profit,  title,  or 
^*  possibility,  into  or  out  of  any  of  the  said  manors,"  &c*  The 
ease  was  twice  argued  at  the  bar,  and  two  questions  were  made, 
1st  whether,  if  the  tenant  in  tail  had  suffered  a  recovery,  it 
would  not  have  let  in  this  mortgage  for  five  hundred  years  i 
2dly.  whether  the  statute  does  not  operate  as  a  common  reco- 
very to  all  intents  and  purposes  f    The  first  question  was  rer 
solved  in  the  affirmative.     But  a?  to  the  second,  .it  was  said 
per  curiam,  the  statute  of  £1  Jac.  I.  19>  &•  12*  was  made  for  stai»  ^  Joe. 
the  beoefit  of  creditors  who  had  no  special  lien  upon  the  lands  ^^^^''^^ 
of  a  bankrupt,  and  not  for  any  particular  creditors  who  relied  not  cin^m 
upon  the  title  they  accepted  of.     That  tenant  in  tail,  without  ^^^^^nb!ank' 
suffering  a  recovery,  could  only  affect  the  estate  for  his  life,  and  rvpt  '^°f^  *" 
he  being  dead,  the  mortgagor's  title  was  at  an  end;  and  this 
statute  never  intended  to  put  the  prior  incumbrancers  on  an 
estate  in  tail  in  a  better  case  than  they  would  otherwise  have 

(/)  Beck  ▼.  Welckf  1  Wils.  276.    [Et  vide  StUton  v.  Stone,  2  Atk.  101.— 
£rf.] 


recovery  ftaiiered  by  a  tenant  In  tail  confirms  and  lets  in  a  prior 
mortgage,  and  it  should  seem  that  the  bsii^n  and  sale  of  the  commissioners 
would  have  the  tame  effect.'' 
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been  if  the  statute  had  nevier  been  made.    It  wodd  be  voj 

strange  to  say  that  this  statute^  which  was  most  plably  made  for 

.  the  benefit  of  all  creditors^  should  have  an-  effect  which  was 

qidte  contradictory  thereto,  viz.  to  make  good  a  defective  tide 

[  255  ]      ^  A  particular  creditor.    It  was  impossible  the  lq[isiatare  could 

ever  intend  any  such  thing. 

OftwrvoHMif  til       Butj  high  as  the  authority  of  a  case  ought  to  stand,  which 

JSm^  rf     ^^  decided  by  the  unanimous  opinion  of  such  eminent  aad 

Utt  €tut.  distinguished  lawyers  as  Lord  Chief  Justice  Lee,  and  Justices 

Wright,  Sir  Michael  Forster,  and  Denison,  it  seems  open  to 
the  observation,  that,  if  it  be  law,  it  is  an  anomalous  case  in 
the  law  of  bankruptcy,  it  having  been  the  uniform  constraction 
of  the  statutes  on  that  subject,  that  the  assignees  of  a  bankrupt 
come  exactly  into  his  place,  and  take  his  property,  subject  ta 
all  liens  to  which  he  is  subject.    The  court  of  King's  Bench, 
in  detemuning  on  the  last  case,  seem  to  lay  considerable  stress 
upon  the  argument  of  the  absurdity  of  deciding  that  ^the  dsose 
in  the  statute  of  Jac.  1.  then  in  question,  which  was  most 
plainly  made  for  the  general  benefit  of  all  the  ci^itors,  should 
have  an  effect  which  was  quite  contradictory,  viz.  to  make  good 
a  defective  title  to  a  particular  creditor,  it  was  imposable,  they 
said,  that  the  legislature  could  ever  intend  any  such  tiling.    As 
[  256  ]      it  strikes  me,  the  same  observation  is  applicable  to  the  whole 
system  of  the  bankrupt  laws.    They  were  all  made  for  the  ge- 
neral benefit  of  all  the  creditors  of  the  4>anknipt,  but  yet,  in 
construction,  they  were  not  considered  as  interfering  widi  die 
rule,  that  wherever  a  right  in  equity  attaches  against  any  person, 
that  equitable  right  binds  all  persons  claiming  under  ot  against 
that  person,  who  have  not  specific  liens  upon  any  part  of  bis 
property.     General  creditors  are  in  all  cases  bound  by  a  parti- 
cular equity.    The  true  question,  tiierefore,  with  deference  to 
the  great  authority  in  question,  was  not  that  put  by  the  court; 
but  it  was,  whether  the  legislature,  acting  upon  the  system  of 
the  bankrupt  laws,  intended  any  further  by  this  act  than  to 
place  the  commissioners  in  the  same  situation  as  the  bankrupt 
himself  could  do,  by  levying  a  fine,  or  suffeiiiig  a  recoveiy, 
or   otherwise,    in    case   he   had  not  committed   any  act  of 
bankruptcy.    The  act,  as  I  understand  it,  enabled  the  com- 
missioners to  make  just  such  a  title  to  the  assignees,  as  die 
bankrupt  himself  might  have  done,  after  such  time  as  suck 
person  became  bankrupt.    It  seems  just  to  the  creditors,  that 
the  commissioners  should,  for  their    benefit,  have   power  to 
make  a  title  to  all  the  estate,  and  bar  all  the  persons  which 
the  bankrupt  himself  was  capable  of  doing.     But  upon  what 
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l^rinciple  the  creciitors  are  to  be  put  in  a  better  condition  tban       [  £57  ] 
die  bankrupt  could  have  put  them  in  by  any  act  of  his,  I  am^ 
I  confess,  at  a  loss  to  conceive.     The  Legislature   seem  care- 
foUy  to  have  provided  against  such  construction,  by  providing 
that  the  grant  of  the  commissioners  shall  be  available ;  against 
^hom  ?    All  persons  claiming  any  estate^  righ{,  title,  or  inte* 
lest,  under  the  bankrupt,  after  such  time  as  he  shall  become 
bankrupt,  and  against  all  other  persons  whom  he  might  bar; 
It  seems  a  great  stretch,  therefore,  in  construction,  upon  the 
rights  of  other  persons,  if  tBe  commissioners  are  capable  of 
extinguishing   rights   which    the  bankrupt  himself  could  not; 
rights  prior  to  such  time  as  he  became  bankrupt.    The  con- 
veyance made  by  the  commissioners  i^  to  be  good  against  all 
persons  who  claim  under  the  bankrupt,  after  such  time  as  he 
became  bankrupt,  and  whom   the  bankrupt  himself  may,  by 
common  recovery  or  other  means,  debar'Of  any  remainder,  re- 
version, rent,  profit,  title,  or  possibility,  &c.     Now  in  this 
case,  did  the  mortgagee  claim  under  the  bankrupt  after  such 
time  as  he  became  bankrupt?     Could  the  bankrupt,  at  the 
time  of  the  conveyance  from  the  commissioners,  bar  the  mort- 
gagee by  a  common  recovery  ?    The  answer  to  both   proposi- 
tions must  be  in  the  negative.    The  mortgage  was  before  the       r  258  ] 
act  of  bankruptcy,  and  a  common  recovery  by  him  would  have 
let  in  this  incumbrance  upon  the  entire  fee  simple.     But  what- 
ever may  have  been  the  fate  of  this  question  at  law,   I  cannot 
hot  conceive  that  the  right  of  the  mortgagee  would  have   pre- 
vailed in  equity,  it  being  a  principle  there,  that  the  assignees 
take  the  property  of  the  bankrupt,  subject  to  such  equitable 
lien  as  the  bankrupt  himself  is  subject  to,  and  that  even  in 
cases  where  the  assignees  gain  the  legal  estate.    Vide  1  Atk4 
192.     £  Atk.  56£.    and  Russel  v.  Rusself    1  Bro.  Rep.  Chau. 
269.     Now,  it  is  apprehended  no  doubt  can  be  entertained 
but  that  the  mortgagee  in  the  principal  case,  might  in  equity 
have  required  the  bankrupt,  during  his  life,  to  have  suffered  a 
recovery  to  complete  and  establish  his  seciu'ity,   and  it  seems 
equalljf  clear,  upon  the  principle  of  the  adjudged  cases,  that  the 
same  equity  subsists  against  the  assignees,  whoT  stand  in  his 
shoes  as  to  his  property  (s). 


(S)  These  obsenratioiM  of  the  learned  author  are  entirely  accordant  vrith  Assignees  take 

the  principles  of  equity,  and  have  been  fnlly  concurred  in  and  even  en-  subject  to  aU 

forced  by  Sir  William  Grant,  the  late  Master  of  the  Rolls.    In  delivering  eqwtiesofbank* 

his  jadgment  in  the  case  of  Mitfori  v.  Mitford,  9  Ves.  100.  his  Honour  re-  rupt^ 
marke'd-^Is  an  assignee,  under  a  commission  of  bankropt,  placed  in  a  dif- 
ferent situation  from  that  of  a  bankrupt  himself?    He  (Sir  William  Grant) 

N 
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Cacaumifot 
fwrtker  otfitr- 
ance^  will  bind 
cstigneet,  fnd 
they  naut  rt' 
deem  w  eofi- 
firmmortgofie 

[  «59  ] 


[260] 


But  il  was  held  hy  Lord  Nortkiogtoiiy  in  a  subsequent 
case  {g\  that  if  there  be  a  covenant  for  further  assurance  in 
the  mortage  deed,  bj  the  bankrupt  tenant  in  tail,  that  will 
entitle  the  mor^agee  to  all  the  interest,  which,  on  the  bank- 
ruptcy, and  the  operation  of  law  thereon,  vests  in  the  as- 
signees. 

This  question  afterwards  came  on  before  Lord  Thurlow,  in 
the  case  of  Pye  v.  DaubuzQi).  A.  tenant  in  tail,  borrowed 
800/.  of  B.  and  conveyed  the  intailed  lands  to  B.  in  fee,  by 
way  of  mortgage  for  securing  the  same,  and  therein  covenanted 
for  the  title,  Bnd  Jbr  Jitrther  oMiurance.  Afterwards  A.  be- 
came a  bankrupt,  and  a  bargain  and  sale  of  his  real  estates 
was  made  by  the  commissioners  to  the  assignees.  A.  filed  bis 
bill  against  the  assignees,  and  therein  insisted,  that  as  he  was 
entitled,  by  virtue  of  the  covenants,  to  have  called  upon  B.  if 
he  had  not  become  a  bankrupt,  to  have  suffered  a  recovery  of 
the  premnes  for  making  a  further  assurance  thereof  to  him, 
that  the  assignees  standing  in  his  place  were  bound  so  to  do, 
and  therefore  the  bill  prayed  an  account,  and  that  the  de- 
fendant might  be  decreed  to  pay  what  should  appear  to  be 
due  or  be  foreclosed.  The  counsel  for  the  plaintiff  relied 
upon  the  case  of  Taylor  v.  fVheeler,  2  Vera.  564,  whereby 
it  was  determined  that  the  assignees  of  a  bankrupt  take  the 
estate  affected  by  every  equity  with  which  it  was  affected  in  the 
bands  of  the  bankrupt,  and  the  case  of  Edwards  v*  Jfplebee. 
The  counsel  for  the  defendants  (the  assignees)  relied  upon  the 
case  of  Beck  v.  Welsh  (t)«  Et  per  Lord  Chancellor.*-The 
cases  seem  to  be  contradictory.  His  Lordship  was  not  awaie 
of  the  case  in  Wilson,  which  appeared  to  have  been  determined 
with  great  deliberation,  and  by  great  judges.  Yet  the  tsff^' 
ment  did  not  appear  to  him  satisfactory.    The  court  then  held 


(g)  Vide    Edvrards    v.  AppUUe, 
9  Bro.  Kep.  Cha.  659,  n.  t* 
(h)  3  Bro.  Clk  Ca,  595.     [&  C. 


S  Dick.  759.~Bd.] 
(t)  Supfa,  toS, 


Atngneea  bound 
by  eotenatit  for 
firtker  asswT' 
once. 


had  always  understood  that  the  assignment  from  the  commissioners  (like 
any  other  asejgnment  by  operatioa  of  law)  passed  the  rishta  of  the  bankJUpt 
precisely  in  the  same  pliglit  and  condition  as  he  possessed  them.  Even  wbere 
a  complete  legal  tide  vested  in  the  assignee,  and  there  was  no  notice  of  any 
eqnity  afi'ecting  it,  he  took  subject  to  whatever  equity  the  bankrupt  ivas 
liable  to.    £t  vldeS.  P.  2Ves.  &  B.'SD9. 

(^)  Accordingly,  Lord  Thurlow,  C.  in  the  case  of  TourU  ▼.  Rand,  %  Bro* 
C.\^.  6bt,  in  answer  to  Mr.  Ibbetson,  who  contended,  that  the  defendant 
being  tenant  in  tail  could  mortgage  for  his  life  only,  and  tluit  aAer  his  de- 
cease the  assignees  would  be  eiititled  to  the  estate  discharged  of  the  mort- 
gage, observed,  that  if  a  tenant  in  tail  mortgage,  and  afterwmrds  will  vfM^ 
a  recovery,  it  will  make  good  the  former  title,  and  the  coventmi  for  further 
ussurance  might  be  taken  hold  qf  <ut  a  plank. 
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the  itieumbrancer  not  to  be  let  in,  considering  ttie  statute  as 
declaring  the  use  of  the  bankrupt's  estate  for  the  benefit  of  all 
his  creditors.  He  should  have  agreed  with  Lord  Northington  ' 
in  a  different  construction  of  the  statute,  conceiving  its  object 
onlj  to  be  saving  the  expence  of  a  recovery,  and  that  ^ts  effect 
would  be  to  let  in  the  incumbrance,  and  to  convey  not  only  ' 
all  that  the  bankrupt  had  conveyed,  but  more.  Therefore,  if 
the  case  in  the  Common  Pleas  had  not  been  cited,  he  should 
have  adopted  Lord  Northkigton's  construction.  But  that 
Mr.  Liovd  said,  the  case  in  the  Common  Pleas  had  been 
acted  upon  in  the  Exchequer;  and  it  would  be  improper  to 
let  that  case  stand  at  law,  and  to  determine  otherwise  in 
equity. 

The  cause  stood  over ;  but  afterwards  his  Lordship  decreed,       r  £5i  j 
diat  the  defendants  should  redeem  the  mortgage,  or  stand  fore- 
closed,  and  execute  proper  conveyances,  of   the   mortgaged 
premises,  to  the  plaintiff  and  his  heirs. 

If  a  mortgagee   procures  a  grant  of  a  new  term,  after  the   Termfor^ian 
old  ot|e  is  actually  expired,   yet  this  will  be  a  trust  for  the  marigt^ 
mortgagor,  and  redeemed  with  the  principal  (&);  for  it  is  sup-  fmirtt*  benefit 
posed  to  have  proceeded  firom  having  bad  the  original  term : 
and,    although  there  be  nothing  in  fact,   in  having  a  tenant- 
light:,   yet,  a»  such  regard  is  had  to  it,  in  the  estimation  of 
Ae  world,  it  wrill  be    looked    on  as  the    occasion   of    the 
Icaae  (t7). 

(Jk)  SeikeitrmD  v.  Brewer,  Selw.  Ca.  in  Cb«  55.  Lee  t.  Zjord  Fcrmm,  f  Bro. 
^ar.  Ca.  4S2. 


(U)  Many  attempts  have  been  made  to  establUh  an  obligation  on  landlords    Tenani  right  rf 
to  renew,  bnt  they  have  not  succeeded.    The  renewal,  therefore,  Is  sUll  a   raMiral. 
maittcr  Kit  chance  and  favour ;  bnt  it  is  so  far  valuable  that  it  is  in  the  eye 
of  the  law  an  interest,  and  in  the  estimation  of  the  world,  a  benefit,  which 
enhances  the  price  of  the  property  on  sales  \  and  to  a  certain  extent  it  is 
taken  notice  of,  and  enforced  in  equity.    It  is  true,  that  if  the  landlord 
plcAses,  he  may  grant  a  bonAfide  lease  or  the  premises  to  a  fresh  tenant  even 
at  a  less  rent,  or  on  a  less  fine  than  the  former  tenant  paid.    Bnt  if  the  lease 
be  gained  by  undue  means,  as  by  suppression  of  the  tenant  right  of  re- 
newal or  otherwise,  a  court  of  equity  wiU  decree  that  the  new  or  rever- 
sionary lease  shall  enure  to  the  benefit  of  the  person  interesteil  in  the  ancient 
lease,  and  consequently  that  he  who  obtains  such  new  lease,  and  thereby 
becomes  legally  possessed  of  the  premises,  shall  be  a  trustee  for  the  use  and 
behoof  of  the  person  entitled  to  the  tenant  right  of  renewal.    The  cases  on 
tbb  head,  says  Mr.  Bntier,  in  his  truly  useful  notes  to  Coke  upon  Litdeton 
{t90  b.  n.  1.  s.  11.),  may  be  divided  into  three  classes.—- The  first,  where  the 
renewal  has  been  obtained  by  persons  having  no  beneficial  interest  in  the  old 
lease,  and  no  connection  with  the  lessee,  and  has  been  obtained,  by  a  sus- 
gestion  of  what  was  &1se,  or  a  suppression  of  what  was  true.    The  second^ 
where  the  parties  obtaining  the  renewal  have  no  beneficial  interest,  but  are 
tfOMpeeted  with  the  old  lessee,  as  guardians,  trustees,  or  execntors.    The 
third,  where  ike  penem  renewing  iMve  only  partial  and  Umiied  inierests  a$ 
Umemiefer  Mfe,  mertgag^,  er  mortgagees.    In  all  these  cases  the  parUss 
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3fortpagce 
obliged  to  re- 
pair. 


But  the  mortgagee  is  not  obliged  to  lay  out  money^  except 
to  keep  the  eatate  in  neceBsary  repair  (Z). 

(0  3  Atk.  518.    [S.  P.  antea,  249.— £d.] 


Of  renewuU 
Ireland. 


in 


renewing  have  been  nnifonply  declared  trustees  for  the  persons  beneficiany 
interested  in  the  ancient  lease,  either  wholly  or  in  part,  according  to  tlie 
particDiar  circumstances  of  the  case ;  the  court  presnming  that  the  new  lease 
was  obtained  by  means  of  the  connection  with  or  reference  to  the  interest 
in  the  ancient  lease. 

In  Ireland  the  cases  on  this  snbject  rest  on  a  peculiar  local  eqmly,  it  being 
there  considered  a  part  of  the  policy  of  the  kingdoi^  to  protect  the  ri^tB 
of  tenants.    If  they  neglect  to  renew  at  the  proper  time,  yet  on  payment 
of  the  fine  and  interest  from  the  time  it  became  due,  the  court  wiU  gene- 
rally indulge  them  with  a  renewal ;  and  by  the  19  &  20  Geo.  3.  c.  20.  (Inah 
statutes)  it  is  provided,  that  in  all  cases  of  mere  neglect,  where  no  fraud 
appear  to  have  been  intended,  and  there  has  been  no  dereliction  on  the  part 
of  the  tenant  by  neglectiiu;  or  refusing  to  renew  after  the  landlord  had  de- 
manded the  fine,  courts  of  Equity  shall  relieve  on  an  adequate  compensation 
being  made.    Et  vide  Boyle  v.  Lysaght^  Vem.  &  Scriv.  133.    Magnik  v* 
Lord  Muskerry,  lb.  166.    By  the  statute  8  Geo.  1.  c.  S.  s.  4.  nine  calendar 
montlis  (2  Sen.  St  L.  S41)  are  allowed  to  the  lessee,  and  those  claiming  un- 
der him,  to  redeem  after  the  lease  has  expired,  on  paying  the  rent  in  arrear* 
renewal  fines,  and  costs,  to  be  ascertained  in  such  Bianner  as  in  the  act  is 
directed.    A  mortgagee  redeeming  and  procuring  a  nilv  lease  within  that 
time,  win  be  considered  as  having  obtained  it  In  his  character  of  mort|;agee, 
and  such  new  lease  wiU  be  held  to  be  a  graft  on  the  old  stock,  subject  to 
redemption  by  the  mortgagor  on  payment  of  principal,  interest^  fines,  and 
expences  of  renewal,  &c.    But  if  the  mortgagee,  on  being  served  with 
notice  of  an  ejectment,  brought  by  the  landlord  against  the  lessee  mortgagor, 
to  turn  him  out  of  possession  gives  full  notice  that  he  will  not  redeem  the 
lease,  relying  on  his  personal  covenant  for  payment  of  his  money,  and  after 
the  nine  months  have  elapsed  tireats  with  the  landlord  for  a  new  lease  (witk 
an  express  stipulation  that  if  the  lessee  mortgagor  shall  within  a  limited 
time  make  a  lodgment  with  the  landlord  for  the  purpose  of  redeeming,  the 
contract  shall  be  at  end,  thereby  giving  the  mortgagor  full  opportunity  of 
disposing  of  his  interests,  and  redeemmg  if  he  shall  be  enabled  to  do  so), 
ana  after  the  time  limited  (no  lodgnient  being  made)  the  mortgagee  obtains 
a  new  lease  of  the  mortgaged  premises  for  his  own  benefit,  on  payment  to 
the  landlord  of  the  rent  in  arrear,  costs,  renewal  fines,  and  every  thing 
that  is  due,  this  lease  will  not  be  a  graft  on  the  former  lease,  nor  a  trust  for 
the  lessee  mortgagor ;  for  the  mortgagee  will  not  have  obtained  it  by  being 
in  possession,  nor  by  fraud  or  contrivance  behind  the  back  of  the  mortgagor, 
nor  by  virtue  of  any  remnant  of  the  old  lease  (which  was  expired),  nor  of 
any  tenant  right  of  renewal  on  which  the  new  lease  could- be  engrafled. 
See  Nesbit  v.  Tredennick,  1  Ball  &  Bea.  39.    Et  vide  Adavu  v.  jSf.  Legert 
lb.  181.  where  a  demnrrer  was  allowed  to  a  bill  by  a  mortgagee  of  lease- 
hold premises,  evicted  for  non-payment  of  rent  against  the  landlord  seeking 
a  redemption,  because  the  lessee  mortgagor  was  not  a  party.    The  principle^ 
observed  Lord  Manners,  in  the  ca*e  of  Nesbit  v.  Tredennick,  which  courts 
of  Equity  act  in  considering  renewed  interests  obuined  by  mortgagees 
grafts,  is,  that  the  advantage  was  procured  by  being  in  possession^  or  when 
out  of  it,  by  a  contrivance  to  onst  the  lessee  of  the  benefit  of  the  renewaf. 
In  mortgages  of  leasehold  property,  where  the  chance  of  renewal  exists^ 
Hon,  Riference    care  should  be  taken  to  insert  in  the  mortgage  deed  a  covenant  from  the 
to  casta,  mortgagor  for  the  renewal  of  the  lease,  and  for  vesting  such  new  lease  in 

the  mortgagee,  with  an  agreement,  that  if  the  mortgagor  should  neclect  to 
renew,  it  shall  be  lawful  for  the  mortgagee  to  renew>  and  that  the  fine  and 
expences  of  renewal  shall  be  a  charge  on  the  premises^  and  bear  interest. 
See  the  forms  in  the  Appendix,  No.  XVIII. ;  and  for  the  cases  on  this 
snbject,  which  are  numerous,  see  Raine  v.  ChickesteVf  Amb.  715.  7  Bro. 
Par.  Ca.  432.  17  Ves.  299.  3  Meriv.  196.  fUzgerald  v.  Rain^ard,  1  BaU 
&  Bea.  57.  Mulravy  v.  DiUon,  lb.  40.  Eyre  v.  Dolphin,  2  lb.  195.  280* 
290.  Frant(fortr,  Thorpe,  lb.  ST'i,  2  Madd.  Cb.  149.  Chamb.  on  Leaies, 
^n.  2  Bridgm.  Index,  130.  2d  edition,  and  antea,  190  of  this  edition. 
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Tbe  mortgagee  of  an  estate  to  vhich  an   advowson  is  an-  Mortgagee  of 
nexed,  or  of  a  naked  advowson,  having  the  legal  estate,  has  peUable  to  pre- 
consequently  a  right  to  present  at  law  (m) ;  but  since  a  pre-  ««»'  niminee  of  ^ 
sentation  is  gratuitous,  and  the  mortgagee  cannot  account  for       r  2Q2  1 
any  benefits  from  it,  a  court  of\  equity  will  compel  the  mort- 
gagee to  present  the  nominee  of  the  mor^agor  (w). 

And  upon  the  same  principle,  if  a  mortgage  be  made  of  a  Mortgagor  not 
manor  to  which  an  advowsou  is  appendant,  and  a  quare  im~  p^^?^*j^f„ee 
ftdit  be  brought  by  the  mortgagee  to  compel  the  mortgagor  </    fMrtgagee, 
to  present  his  nominee,  the  Court  of  Chancery  will  grant  an  ]^  J^^  2^! 
injunction  to  stay  proceedings  thereupon  (n) ;    for  the  mort-  "K^  '^  present 
gagee  can  make  no  profit  by  presenting  to  the  church,    nor 
can  account  for  any  value  in  respect  thereof  to  sink  or  lesseu 
his  debt;    the  mortgagee,  therefore,  in  that  case,  until  fore- 
closure^   is   but  in  the  nature  of  a  trustee  for   the,  mortga- 
gor <x). 

A  distinction  was  attempted,  in   the.irase  of  Gardiner  v.  except  jerhapa 
Griffiths  {0),  between  this  case,  and  that,  in  which  the  mort-  chSd,  tfc. 
gage  was  of  a  long  term  in  a  naked  advowson ;  because  the 
mortgagee  could  have  no  other  sktisfaction  than  by  providing       r  2(33  ] 
for  a  cbild,  relation,  -  or  friend,   on   the  advowson   becoming 
void ;  and  the  rather,  for  that  it  was  expressly  so  agreed  in  the 
mortgage   deed,   but  the  court   gave  no  opinion  thereupon. 

(»)  Com.  Rep*  609.    [S.  P.  Dyer  Attorney-General  v.  Scariahrick  et  a1/ 

v-  Urd  Crmoen,  t  Dick.  663.— £iJ.]  2  Vern.  549.     Dytnoke  et  al.'  y.  Sir 

(n)  Amhurst  v.  DawUng,    t  Vera.  Jo/ib  Hobart^    1  Bro.  Par.  Ca.  81. 

401.     Jory   y.CoXj  Pre^  Cha.  71.  Golly  y.Seijt.Selby,  Him.  4/OX  S.C. 

[accantely  stated  from  the  Register  Com.  S43. 

Mok,  in  a  fiqie  to  2d  edition.— £d.]  (0)  2  Will.  404. 


(W)  And  if  a  third  person  be  interested,  the  conrt  will  remove  the  mort--  Simoniacal  pre^ 
gage  dnt  of  bis  way,  so  as  to  prevent  the  mortgagee  from  settug  up  a  legal   Hntation   by 
title,  although  the  mortgagee  be  in  possession.    Thus  where  the  mortgagor   mortgagor  turi^ 
nude  a  simoniacal  presentation  of  A.,  who  was  rejected  by  the  bishop,  and   loii, 
then  he  and  the  mortgagee  (who  was  in  possession  of  the  mapor  to  which  the 
advowson  was  appendant)  joined  in  presenting  B.,  bnt  before  their  nominee 
was  instituted  and  inducted,  G.  procured  the  titie  of  the  crown,  and  brought 
an  information  to  remove  the  mortgagee's  title,  that  it  might  not  be  set  up 
at  lawy  the  conrt  granted  it.    AUomey-General  v.  Ht$keth  or  Sudell,  2  Vern. 
549.    Prec.  in  Ch.  2i4. 

(X)  As  a  trustee  cannot  be  permitted  to  make  any  benefit  ont  of  the  trust  Reaton  why 
fund,  BO  neither  shall  a  mortgagee  get  any  advantage  out  of  the  mortgage  mortgagee  may 
finnd  beyond  the  principal  and  interest.    For  this  reason  it  is  that  a  mortga*  not  yre$eai. 
gee  is  not  at  liberty  to  present  to  a  living  though  he  be  in  possession,  though 
there  be  no  other  security  than  the  advowson,  and  though  the  mortgagor  * 

seglect  to  pay  tlie  interest.  The  presentation  is  a  profit  arising  from  the 
mortgaged  estate,  for  which  the  mortgagee  cannot  give  credit  in  account 
upon  a  redemption.  Per  Lord  Kcdesdale,  in  Gubbina  v.  Creedy  2>Sch.  6e 
Jjef,  218.  A  mortgage  of  an  advovisou  is  therefure  one  of  the  worst  secu- 
rities a  mortgagee  can  well  have. 
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veiumt  thai 
fHortgagee  MkaU 
vretent.  doubt' 

€rf(Y). 


If  mortgagee 
present,  md  iix 
months  eiapse  fit 
wiUbe  good(t\ 

[  264  ] 

Jmstetid  (if  fore' 
dosmg  mart" 
gage  qfadoow' 
MR,  saleshoaid 
he  frayed. 
Xortgagee 
takes  eiate  as 
it  leases  marf  » 


And,  10  the  case  of  Mackenzie  v.  Robinson  {p),  which  was  the 
case  of  a  mortgage  of  a  naked  advowsooi  Lord  Hardwicke 
doubted  the  legality  of  such  a  covenant^  that  the  mortgagee 
should  present^  it  being  a  stipulation  for  something  more  than 
principal  and  interest ;  and  the  mortgagee,  not  being  able  to 
find  any  precedent  in  hb  favour,  gave  up  the  point  of  pre- 
senting I  in  consequence  \irhereof,  an  order  was  made,  that  the 
mortgagor  should  have  liberty  to  present,  and  the  mortgagee 
was  obliged  to  accept  of  his  nominee. 

But  if  the  mortgagee  present  to  an  advowson  a  bill  by  the 
mortgagor,  to  compel  the  incumbent  to  resign,  and  to  deprive 
him  of  bis  living,  will  be  dismissed,  unless  brought  within  six 
months  after  the  death  of  the  last  incumbent  (j). 

In  such  case  the  mor^agee,  instead  of  bringing  a  bill  of 
foreclosure,  should  pray  a  sale  of  the  advowson  (gj). 

A  mortgagee  takes  the  estate  mortgaged  in  the  same  plight 
that  it  is,  in  the  hands  of  the  mortgagor.    If  the  mortgagor, 


(p)  3  Atk.  560. 

(q)  Gardiner  y.  GnffUhs^  t  WUl. 


405.  3  Atk.  458. 
(ft)  (aAtk.&59.— fitf.] 


Nondme   ef 
mortgagee  in 
bytprongy  but 
fitlegood. 


As  to  notice* 


(Y)  Sed  Wde  1  Madd.  Ch.  515.  Sd  edit,  where  it  U  said,  ^  that  tboogh 
until  foreclosure  the  mortsagor  presents,  yet  where  there  was  an  expnas 
covenaDt  in  the  mortgage  deed  that  the  mortgagee  shall  present  to  fill  up 
all  the  avoidances  until  discharged,  it  was  decreed  for  the  mortgagee.  Gar^ 
diner  t.  Cookey  Dom.  Proc.  31st  Jan.  1728."  This,  it  is  conceived,  must  be 
the  same  case  as  that  of  Gardiner  ▼.  Griffiths^  ft  P.  Wms.  405.  where  the 
reason  for  the  decree  in  favour  of  the  mortgagee  is  stated  to  arise  not  fion 
any  ri|^t  which  the  covenant  gave  the  mortgagee,  but  from  the  laches  of 
the  mortgagor  in  not  suing  his  remedy  before  the  expiration  of  the  period 
Umited  bv  the  statute ;  and  see  t  Fonbl.  Trea.  on  £q.  {58. 5th  edit,  for  a 
doubt  similar  to  that  stated  in  the  text. 

(Z)  The  six  montiis  were  provided  by  the  second  statute  of  Westminster, 
13  Edw.  1.  s.  1.  c.  5.    Before  the  statute  whoever  could  first  procure  his 
nominee  to  be  mdncted  had  the  preference.    The  party  ii^nred  had  not  an 
hour  left  to  complain  after  the  church  was  full,  and  that  for  the  preservation 
of  the  peace  of  the  church.    Then  came  the  statute  limiting  the  period  at 
six  months,  within  which  it  should  be  lawful  for  the  party  wronged  to  pro- 
secute his  remedy.    In  Boteler  v.  AUington,  3  Atk.  458.  tile  party  injured 
sought  to  be  relieved,  after  the  expiration  of  the  statutable  period,  on  equit- 
able grounds.    But  Lord  Hardwicke  (according  to  a  MS.  note  of  that  case, 
referred  to  by  tiie  present  Lord  Chancellor  in  Mutter  v.  Chauvely  1  Meriv. 
493.)  put  to  himself  this  difficulty,  *'  If  I  interfere  on  e(iuit8ble  grounds, 
at  any  period  after  the  time  is  expired  which  the  statute  nas  provided  for 
the  peace  of  the  church,  why  should  I  not  interfere  at  the  ena  of  forty  or 
fifty  years?    Where  is  to  be  the  limit  ?"    His  Lordship  then  supported  him- 
self on  Gardiner  v.  GriJjUhs,  where  Lord  Eldon  said,  the  House  of  Lords 
had  determioed  that  it  a  mortgagee  presents,  although  he  is  in  some  sense 
guilty  of  a  breach  of  trust  in  so  doing,  yet  they  would  not  disturb  the  pre- 
sentation after  the  lapse  of  the  statutable  period. — Whether  notice  to  tbe 
nominee  of  the  mortgagee's  title  would  have  any  effect  on  the  transaction 
does  not  distincUy  appear  -,  but  in  the  above  case  of  BoteUr  v.  AlUngtosy 
where  a  trustee  presented,  and  the  nominee  knew  of  the  character,  Lord 
llaTdwicke  observed,  that  the  party  presented  might  havtf  had  notice  of  the 
trust  without  having  notice  that  it  was  inconsistent  with  the  duty  of  tbe 
triiKtee  to  have  presented  him.    This,  it  mast  be  acknowledged,  obsened 
Lord  Eldou,  was  goiug  very  near  in  point  of  equity.    Mutter  v.  C'AavrW, 
ubi  bupra. 
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therefore,  has  done  mny  act  that  aihoonts  tQ  a  forfeiture,  the  «««rf>v  its  <«^ 
mortgagee  will  lose  his  security.  IHS^^^v*^ 

Thus,  where  tenant  for  life(r),  iMth  remainder  to  his  wife  f^envttsfor^ 
hr  life,  nmiainder  to  his  sons  in  strict  settlement,  remainder  ^^^ 
over,  having  occasion  for  money,  together  wiA  his  wife,  mort-  ^^^enrUy; 
gaged  the  estate  settled  by  way  of  lease  abd  release,  and  fine, 
come  ceOf    8cc*  which  ihiortgage  was  afterwards  assigned  to 
the  plaintiff,  and  another  lease  and  release,  and  fine,  levied  and 
executed  by  the  husband  and  wife  for  the  making  good  the  as* 
ngnbent.    The  huribsUid  died,  iind  a  bill  was  brought  against 
the  widow  and  eldest  son  to  compel  them  to  redeem  or  to 
foreclose   them,    and  to  be  rdieVed  against   the    forfeiture. 
The  defendant,  the  son,  pleiided  the  marriage  setdement  of  his 
fiither  and  mother,  who  were  but  tenadts  foi*  life,  and  insisted 
on  the  forfeitiire ;   and  the  court  allowed  the  plea :  the  Lord       [  £65  ] 
Chancellor  sajrmg,  that  this  was  a  contrivance  to  destroy  the 
setdeaient  and  disinherit  the  Son ;  ahd  his  Lordship  said^  he  had 
so  decided  in  many  cases,  paiticiilarly  in  thfe  case  of  Sir  Hiarry 
Ftachj/  V.  Tk6  Duke  of  Somtrtet. 

But  the  following  case^  which  preceded  dfe  foregoing  one  in 
point  of  time,  seems  to  have  received  a  cotitrary  decision,,  uur 
less  the  circumstante  added  by  way  of  note  by  the  repMter 
can  be  considered  as  taking  the  cate  out  of  this  rule^  and  i 
am  not  aware  upon  what  principle  that  drcumstante  can  be 
mad^  to  afiect  the  remainder-man. 

There  teriant  for  Iife>  remaiiider  in  fee  to  his  son,  undeir  a  M  Mwed  u 
devise  from  his   sister,  whose  hei^  he  was,  made  a  lease  of  f^  tenant  for 
the  devised  premises  by  Way  of  mortgiige,  and  levied  a  fine  ^>  **?**St 
to  the  mortgagee  ioff  corroboratbg  the  teini  («)•     The  sgu  forfeUed.  (JStd 
came  of  age,  and  brorrght  hb  ejectment  founded  upon  the  for-  ^^ 
feiture  committed  by  hb  fetber  by  levjfing  the  fine,  and  reco- 
vered ;  and  upon  a  bill  by  the  mortgagee  to  be  relieved,  the 
Master  of  the  Rolls  decreed,  that  the  mortgagee  should  hold       [  266  ] 
and  eiijoy  against  the  son  during  the  life  of  the  father  (a). 

But  the  reporter  of  the  preceding  case  adds,  by  way  of  note, 
that  thefetb^,  on  making  the  mortage,  had  made  affidavit, 
that  Uie  devisor  under  whom  he  claimed  died  intestate,  and  that 
he  knew  of  no  incumbrances  en  the  estate,  although  he  had 
proved  her  will  long  before. 

(r)  Lady  f^heMone  v.  SMulntry,  (s)  fVUUs  v.  Fineux,  Pre.  Ch.  108. 
Pre.  Cha.  591.  ♦ 


(A)  Thii  is  cootraiy  to  first  principles,  and  we  cannot  but  suspect  the  ac* 
caracy  of  the  report,  when  the  circumstance  alluded  to  in  the  note  by  the 
reporter  could  have  been  considered  as  at  all  affecting  the  remainder-nian. 
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IhvUeforpit^'  It  has  been  at  times  made  a  question,  whetber,  when  a  man 

^Ln^pre^  devises  bis  lands  for  payment  of  his  debts,  all  his  debts  shall 

enei^  puts  aim-  not  be  thereby  put  upon  the  same  footing ;  the  consequence  of 

deltia  on  fooUng  which  would  be,  that  his  simple  contract  debts,  as  well  as  his 

^k  apeaaUy  specialty  debts,  would  bear  interest;  and  some  countenance 

debtSf  both  car-    .'^    .       "^  '  .  *     . 

rying  interest  is  given  to  those  who  contend  on  that  side  of  the  question, 
^''*  which  favours  the  simple  contract  creditors,  in  the  case  of  Car 

V.  The  Countus  of  Burlington  (f),  as  reported  in  Peere  Wil- 
liams. In  that  case.  Lord  Burlington,  Owing  debts  by  bond 
9nd  sample  contract,  made  a  lease  of  all  his  lands  in  England 
and  Ireland,  to  trustees  in  trust,  to  pay  all  the  debts  which  he 
r  ^267  1  should  owe  at  his  death,  all  to  be  paid  in  a  just  proportion, 
without  preference  of  one  debt  before  another.  And  Lord 
Harcourt  is  stated  to  have  determined  among  other  points, 
*^  that  by  this  trust  term,  the  simple  contract  debts  becailie  as 
debts  due  by  mortgage,  and  consequently  should  carry  interest, 
as  well  as  debts  secured  by  bond.'^  And  the  same  proposition 
is  affirmed  by  Lord  Macclesfield,  Chan,  iq  the  case  of  MaX" 
well  w.  fVetienhalHu),  where  lands  are  devised  by  a  man  for 
payment  of  his  debts,  on  Che  ground  that  the  land,  which  is  the 
^  lund,  yields  annual  profits  (c). 

Over-ndedj  and  But  this  opinion  of  Lord  Harpourt,  if  given  by  his  Lord*- 
emoraet^!^  slup,  as  to  whicb  great  doubt  is  entertained,  has  since  been 
d»  not  carry  t».  over-#uled ;  upon  the  principle,  that  providing  for  the  pay- 
€fpt  when,  tru  ment  does  not,  in  the  first  instance,  alter  the  nature  of  the 

debt,  and  then,  although   a  debt  upon  bond  is  the  principal 

and  interest  also,  that  is,  the  interest  is  part  of  t8e  debt,  yet 

'  '    it  is  not  so  as  to  simple  contract  debts,  for  they  do  not  bear 

interest,  and  therefore  the  interest  is  no  part  of  the  debt,  and 

(0  1  P.  Wins.  228.  («)  "3  P.  WiD(i.  9^. 


(B)  It  does  not  immediately  appear  Low  the  sobject  of  this  and  the  five 
next  ensuing  pages  is  connected  with  an  inqairy  into  the  estate  and  interest 
of  the  mortgagee*  nor  indeed  how  it  relates  in  any  degree  to  the  subject  of 
this  treatise.  The  author  may  have  designed  it  for  his  **  Essay  on  De- 
vises ;"  for  which  it  would  certainly  have  be^  more  appropriate. 

(C)  No  such  declaration  as  that  imputed  to  Lord  Harcourt  appears  in  the 
Register  Rook^  In  MaxwelC  v.  f^^ettenhaU,  nbi  supra,  there  is  only  a  dictnm 
on  th^  sul^ect,  tbe  point  before  t|ic  court  being  as  io  the  interest  of  lem- 
cics;  but  ih  Boihomley  v.  Lord  Fair/ax,  1  P.  Wms.  SS4.  upon  a  devise  for 
payment  of  debts,  interest  was  allowed  on  simple  contract  debts  from  li 
vc'ur  after  the  testator's  decease. 

^  (O)  This  is  now  the  uniform  doctrine  of  the  court,  Chajman  y,  Anseii, 
1\1SS.  referred  to  in  1  I^acfo.  Ch.  611.  2d  edit. ;  and  a  provision  by  will  for 
payment  of  interest  on  debts,  it  has  been  held,  will  not  extend  to  a  debt 
by  simple  contract.  Tait  v.  Ldtrd  Northwick,  4  Ves.  816.  and  see  more  on 
the  subject  of  what  debts  carry  interest,  Creuxe  v.  Hunter,  2  Vet.  jun.  157* 
Hapkael  v,  Boehm,  11  Ves.  92.  and  15  Ves*.  407.  d90. 
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then  t  here  seeois  no  reason  why  the  .providing  for  the  payment 
of  such  debt,  should  so  far  alter  its  nature  as  to  make  the  in- 
terest  a  part  of  it.    And  if  it  were  so,  great  prejudice  might       [  Q,6B  ] 
from  thence    ensue  to  creditors,   as    it  would    make    people 
«fa«id  to  charge  their  lands  with  the  payment  of  their  debts, 
lest  they  should  thereby  bring  a  great  burthen  upon  their  estate, 
by  changing  the  nature  of  the  demands  upon  it.    And,  there- 
fore, the  constant  course  of  the  court  in  such  cases,  is  to  refer 
it  to  the  Master,  to  see  what  is  due,  and  to  allow  interest  on 
such  of  the  debts  as  in  their  nature  carry  interest.    And  ac« 
cordingly    Lord'  Hardwicke,    in    the    case    of   Barwell  v. 
Parker  {y)f  in  which  this  question  arose  upon  a  trust  ^term 
created  by  deed,  for  payment  of  debts  and  legacies,  out  of  a 
real  estate  on  the  death  of  the  owner,  held,  that  there  was 
BO  colour  for  such  a  demand ;   his  Lordship  observing,  that  if 
?  man  by  will  crieated  a  trust  out  of  real  estates  for  payment 
of  debts  and  legacies  in  aid  of  personal  estate,  there  was  no 
case  in  which  the  court  had  said,  that  should  make  simple  con^ 
tracts  carry  interest ;  and  that  a  trust  term,  though  created  by 
deed,  9vas  of  the  same  nature ;  such  a  clause  would  not  have 
the  effect  to  turn  simple  contract  debts,  so  far  into  the  nature  of 
ipecialt  J  debts  as  to  cany  interest.     And  his  Lordship  r^ected 
the  authority  of  the  case  of  Car  v.  Burliugton,  being  of  opinion       [  269  ] 
that  what  Lord  Harcourt  went  upon,  if  he  so  decreed,  did  not 
appear,   but  he  probably  rested  on  some  words  in  the  deed, 
iwhich  yvere  not  stated  in  the  report.     Lord  Hardwicke  admit- 
ting tha^t  a  clause  might  be  so  penned,  as  to  shew  an  intent  in 
the  testator,  or  settler,  to  put  simple  contract  debts  on  the  same 
foot  as  specialty,  as  to  carrying  interest,  and  to  put  them  on  an 
equality.     And  his  Lordship,  in  the  case  of  The  Earl  of  Bath 
y.  The  Earl  of  Bradfard{z),  again  expressed  his  disapproba^ 
tion  of  the  case  of  Car  v.  Burlington;  and  as  to  the  case  of 
Maxwell  v.  JVettenhall,  he  considered  that  as  too  general  a 
stateoent  to  be  depiended  upon,  especially  where  the  discussion 
arose  iq  9  court  of  £quity,  where  cases  depended  so  much  on 
circumstances ;  and  his  Lordship  was  rather  inclined  to  think,    - 
that  the  question  there  arose  on  the  Master's  report,  when  it 
might  be  only  as  to  giving  interest  from  the  particular  time. 
And  it  may  be  observed  farther,  that  his  Lordship's  opinion  as 
to  the  case  of  Car  v.  Burlington  seems  to  be  corroborated  by 
the  -circumstance,  that  in  the  Register's  book  (a),  lib.  A.  712.       [  270  ] 

(y)  2  Ves.  363.  Pope^  3  P.  Wms.  323.    Ca.  Terap. 

(2)  t  Vcy.  587.     Shirley  v.  Ferrers,      Talb.  220. 
a  Bro.  C.  C.  41*    Zi  llaslewood  v.         (a;  iP.Wms.2S8.D.l.lasteditioa. 
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fo.  59S»  it  ippeen  to  hare  been  referred  to  die  Matter  to  tee 

what  M^aa  due  to  the  jodgment  creditors,  md  to  carry  oo  iate* 

rest,  on  soch  of  the  debts,  a$  in  their  nature  carried  loteRiti 

wtuck  is  die  usual  direction* 

h^^J^^^       ^^  ^"^  Hardwicke  observed,  in  the  above-mentioiied  case 

seMide^  for     of  BarweU  V.  ParkeTy  that  if  a  man  in  bis  life-time  created  a 

hTna^e  'of    ^^^^  ^^^  payment  of  debts,  and  annexed  a  schedule  of  some 

speeiaUy.  debts,  and  limited  a  trust  term  for  the  payment,  that  deed  and 

schedule,  bebg  in  the  nature  of  a  specialty,  and  giving  a  spe- 
cific interest  in  the  fond,  wotdd  make  the  debts,  though  or^t* 
nally  by  simple  contract,  carry  interest. 
h^ba^S^      III  the  case  of  The  Earl  of  Bath  ▼.  Lard  Bradfard(fi),  die 
tkmgk  ffome'    latter  of  whom,  by  his  will,  created  a  trust  for  payment  of  his 


itf€  tunpic  com 
tract.  Semb, 


debts,  Tit.  that  die  trustees  should,  by  mortgage  or  sale  of  a 

competent  part  of  the  estate,  raise  so  much  money  to  pay  debts 

and  legacies^  as  die  personal  estate  was  not  sufficient  to  satisfy ; 

[  ^1  ]     Lord  Hardwicke  was  indined  to  thitik  diat  a  person,  who 

joined  with  the  trustees  in  payii^  off  the  debts,  taking  assiga- 

ments  of  diem,  would  be  entided  to  interest,  considering  his 

not  as  a  simple  contract  demand,  but,  taking  it  against  the 

exeOtttorB,  as  a  debt  or  demand  arising  by  specialty,  or  a  cove- 

mmt  under  hand  and  seal(B)*    But  the  principal  case  turned 

nldmately  upon  very  special  circumstances. 

^impU  eontnxi       And  if  «mple  contraCt  creditors  file  a  bill  in  such  cpse  (oi 

tertaifiwHdSe  sadsfiiction  of  their  debts,  and  lo  liave  a  performance  of  a  trust 

^Moiter^s re-  |yy  mortgage  or  sale  of  the  estate  for  that  purpose ;  there,  from 

die  lime  of  the  Master's  report  of  the  debts  being  coa^med 

absdute,  the  creditors  will  be  entitled  to  interest  therenpoD(<:). 

The  principle  upon  which  such  debts  carry  interest,  seems  to 

be  ibat  they  then  become  l^aidated.    There  seems  to  be  the 

sawe  reason  why  they  should  carry  hrterest,  from  tbe  time  diey 

are  allowed  by  the  executors  or  trtislees,  in  cases  where  n6 

preeeecKngs  are  instituted  in  equity. 

[  ^7^  ]  '       If  a  aaortgagee  cancels  a  mortgage  deed,  and  it  is  fomid  in 

d^  releases     that  Slate  HA  his  posscsston,  it  is  as  much  a  release  as  cancelling 

deht^  Inudoes    ^  boBJ  <  but  it  does  not  convey,  or  revest  tbe  estate  in  the 

not  retett  es» 

iaii.  mevtgsgor,  for  that  must  be  done  by  some  deed  (d). 

(b)  S  Ves.  587.  108.  et  1  Bro.  Ch.  Ca.  43. 

(c)  Vide  iJoyd  v.  WiUiam,  %  Atk.         (d)  Harrison  v.  Owen^  i  Atk.  5tO. 


QtuUiy^debi       (E)  Bnt  it  was  held  by  Lord  Thnrlow,  that  where  by  deed  money  was 
mast  be  changed  directed  to  be  raised  by  sale  or  mortgage  of  hind^  and  invested  in  tlie  aaiue 
to  bearintercstm   of  a  trustee  to  pa^  debts,  and  the  residue  to  remain  to  the  use  of  the  trus- 
tee, the  simple  contract  debts  were  not  changed  in  their  nature,  and  tkere- 
V  fore  did  not  bear  interest.    Shirley  v.  Earl  Ferrers,  1  Bro.  C.  C.  41. 
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And  where  it  was  doubtful,  by  whom  a  mortgage  deed  had  By  whom  mm- 
beeu  cancelled^  an  issue  out  of  Chancery  was  directed  to  try,  ^^»*»^*^*y 
whether  certain  mortgages  were  fairly  cancelled  by  the  mort« 
gagee,  or  whether  dtey  were  fraudulently,  and  by  stealth,  car- 
ried away  by  the  mortgagor,  and  the  seals  cut  off  by  him(e). 

A  bill  in  Chancerj  by  the  mortgagee  to  recover  the  mortgage  Mortgagee  may 
deeds,  pledged  by  a  third  person,  will  be  retained,  and  is  die  ^i^^f^ 
only  effective  remedy.    Thus,  where  a  bill  was  brought  by  A.  toiled  ty  tkMt 
against  B.  and  others,  for  refusii^  to  deliver  two  deeds,  the  ^^^^^eJid 
one  a  mortgage,  and  the  other  an  assignment  of  a  mortgage^  ^^^  iamage* 
which  were  put  into  C/s  hands  (/),  in  order  to  receive  the      ^' 
priDcipal  and  interest,  and  who  had  abused  his  trust  by  pawiv- 
lag  them  to  S. ;  it  was  said*  per  curiam,  that  A.  might  have       [  273  ] 
bad  an  action  of  trover,  but  then  be  could  only  have  damages 
for  die  detaining,  but  not  the  deeds  themselves,  and  therefore 
he  was  proper  in  bringing  a  bill  in  Chancery  for  the  recovery  of 
his  deeds.    There  seemed  to  be  little  or  no  defence  insisted 
upon  for  B. ;  he  could  not  have  been  imposed  iqion  by  C. ;  for 
by  die  deeds  themselves  C.  must  appear  to  have  no  property. 
AndB.'was  decreed  to  deliver  up  the  deeds,  and  left  to  hi% 
remedy  for  his  debt  (f). 

A  mortgagee  has  such  an  interest  in  the  estate  mortgaged,  ^fortg^ngee  tioe 
that  he  may  interfere  in  any  suits  respecting  it  without  being  faume^im^' 
guilty  of  mamtenance(jf);   and  therefore,  where  it  was  urged  ^*"*'*^*{'-|7 
m  respect  of  a  mortgagee,  defendant,  that  the  advancing  of  mo-  («). 
ney  towards  carrying  on  a  suit,  to  which  the  person  to  be  af- 
fected, on  the  ground  of  being  guilty  of  maintenance,  was  ao 
party,  must  be  maintenance,  unless  where  the  person,  so  ad- 
uodng  money,  was  die  husband,  father,  or  guardian,  and  oa 
that  account  allowed  to  disburse  money ;  it  was  observed  by 
Lord  Talbot,  that  unless  every  advanckig  of  m<«ey  towards  car- 
rying on  a  suit  for  a  third  person,  were  maintenance  (which  he 
thought  it  was  not),  the  defendant  could  not  be  guilty  thereof,       [  274  ] 
because  he  appeared  to  be  a  party  interested  by  virtue  of  a  mort- 

(e)  Hmrhonr.  Okvii,  1  A&.  520.  (ff)  [.Sluar]^  v.  CarUty  3  P.  Wms. 

if)  Jackson  ▼•  Butler,  «  Atk.  306.      378.    et  vide  6  Mod.  656.^£d.] 


(F)  Se  a  clerk  m  court  lendiog  a  selkitor  money  t»  carry  ob  a  canae,  will  SoUcUor, 

not  be  eiitit]e4  to  detain  tiie  papers  of  tbe  cheat  as  a  pledge  or  mortgage  for  though  he  hoi  a 

the  money  so  advanced  to  tlie  solidtDr.    Ue  will  be  decreed  to  deliver  them  Hem  on,  caimo< 

np  to  the  party,  and  leftto  get  hia  money  froii  the  seiicitor  ia  the  best  way  yUaifideedm. 
ht  eaa.    Gray  v.  Cockeril,  t  Atk.  113. 

(6)  On  die  contrary,  a  mortgagee  who  holds  the  tiUe  deeds  is  so  far  ia-  Mortgagee 

tercsted  in  supporting  the  original  purchase  of  the  movtgagor,  that  he  ongbt  should  be  party 

to  be  made  a  party  to  all  suits  eoDceming  the  title.    Cojfcs  v.  MWlatan,  to  suits  coneem' 

t  dladd.  Rep.  410.  '  ing  tUk, 
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gage ;  and  though  he  was  no  party  to  the  suit,  yet  as  he  claimed 
a  mortgage  on  the  estate,  he  might  lay  out  money  in  supporting 
the  title. 
^^^^  If  a  mor^gee  lends  money  on  the  security  of  an  estate,  in 

title  deeds  to  which  a  third  person,  not  the  mortgagor,  claims  a  title,  and  of 
^oodac^im^  wAicA  the  mortgagee  has  notice  {g)^  but  is  at  the  same  time  ad- 
wkUh  mart'  vised  by  his  lawyer,  that  the  claim  is  ill-founded,  and  the  mort* 
^(h)*      ^^  gsgee  takes  the  title-deeds ;    if  it  proves  otherwise,  and  the 

claim  turns  out  a  good  one,  he  will  be  compelled  in  equity, 
notwithstanding  such  advice,  to  deliver  up  all  the  writings  re- 
lating  to  it,   to   such   claimant,   except  the  mortgage  deed, 
for  the   writings  follow   the  estate.      But    he    may   retain 
the  mortgage  deed,  if  there   be   therein  a  covenant  for    the 
payment  of  the  mortgage  money,  on  which  damages  may  be 
recovered. 
Mortgagee  not       Lord  Hardwicke  was  of  opinion  (h),*  that  a  court  of  Equity 
mimfS^M    would  not  compel  the  mortgagee  of  an  old  Dean  and  Chapter 
ieiase/orlivui  lease,  who  should  refuse,  to  surrender  in  order  to  a  renewal; 

for  he  nuttf  hke  . 

exieting  Uves    because  he  mightrhave  an  objection  to  the  lives  proposed,  and 
ira'tfUau^be  ^^t^^  insist  the  lives  in  being  were  better,  or  might  oblige  the 
for  yearof  and  tenant,  the  mortgagor,  to  propose  other  lives,  or  redeem*  him. 
tSS^red!^    *  But  his  Lordship  said,  it  would  indeed  be  otherwise,  if  the 
[  275  ]       mortgage  were  of  a  chattel  interest,  and  lease  for  years  only,  if, 
upon  surrendering  the  old,  in  which  there  was  only  a  remainder 
of  a  term  to  come,  a  new  and  longer  term  were  to  be  granted ; 
because  that  would  be  aa  advantage  to  the  mor^agee,  as  being 
a  better  security. 
Mortgagee  map       Where  one  has  a  mortgage,  and  also  a  bond,  as  a  secuiity 
rmedia  at**  for  the  same  debt(t),  he  may  bring  an  action  on  the  bond, 
^)|^<*  and  arrest  the  defendant,  pending  a  suit  in  equity  for  a  fore- 

closure; the  mortgagee  being  at  liberty  to  pursue  all  his  reme- 
dies at  once  (i). 

{g)  Opie  ▼.  Godolphiny  Pre.  Ch.  548.         (i)  BumeU  v.  Martin^  Dougl.  417. 
(h)  Dr»  mime  v.Bampton^  S  Atk.      postea,  1045. 
477. 


(H)  And  if  the  mortgagee  had  not  notice,  it  would  not,  it  should  seen, 
make  any  difference ;  for  n  he  were  so  badly  advised  as  to  take  a  defective 
title,  or  a  title  without  inspection,  he  must  run  the  hazard  that  a  persoa 
who  has  a  better  claim  would  successfully  enforce  it,  and  then  the  mortgagee 
could  not  have  any  lien  on  the  title  deeds;  for  the  mortgagor  had  no  ri^t  to 
deposit  them  in  his  hands.    £t  vide  postea,  650.  '  ^ 

Text  ewfirmt^.       (I)  This  rule  was  acknowledged  in  SchooU  v.  SaU,  1  Sch.  &  Lef.  176.  by 

Lord  Redesdale,  C.  for  which  see  antea,  p.  15  of  this  edition,  and  where  a 
mortgagee,  who  bad  acquired  possession  of  the  estate  by  ejectment,  broaght 
an  action  at  law  on  the  covenant  for  repayment  of  the  money,  and  at  the 
same  time  filed  his  bill  to  foreclose  the  mortgage,  tlie  court  held  it  rrgfiiar, 
and  said  eqnity  would  not  stop  the  proceedings  at  law  unless  the  defendant 
brought  in  the  money.    Reee  v.  Parkinson,  2  Anstr.  197. 
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By  the  7th  Ann.  c.  19,  infants  having  estates  in  lands^  tene-  Infant  mart- 
raeots,  or  hereditaments,  only  by  way  of  mortgageyare  enabled  ^^clmpewlbie 
by  the  direction  of  the  Court  of  Chancery  or  the  Court  of  to  cotmey  by  di- 
Exchequer,  signified  by  an  order  made  upon  the  hearing  of  all  «nder  «ta<t^«  of 
parties,  concerned  on  the  petition  p{  the  mortgagor  or  mort->  ^"S®'^„^  -■ 
gagors,  or  guardian  or  guardians,  of  such  infants,    or  person       *-  -' 

or  persons  entitled  to  the  monies  secured,  by  or  upon  any  lands, 
tenements,  or  hereditaments,  whereof  any  infant  or  infants  are 
or  shaU  be  seised  or  possessed  by  way  of  mortgage,  or  of  the 
person  or  persons  entitled  to  the  redemption  thereof,  to  convey 
and  assure  any  such  lands,  tenements,  or  hereditaments,  in  such 
manner  as  the  Courts  of  Chancery  or  of  Exchequer,  shall,  by 
such  order  so  to  be  obtained,  direct  to  any  other  person  or 
persons,  and  such  conveyance  or  assurance,  sd  to  be  had  or 
made,  it  is  thereby  enacted,  shall  be  as  good  and  effectual  in 
.law,  to  all  intents  and  purposes  whatsoever,  as  if  the  said  in- 
fants or  infant  were,  at  the  time  of  making  such  conveyance 
or  assurance,  of  the  full  age  of  one  and  twenty  years.  And 
the  same  statute  enacts  farther,  that  all  and  every  such  in- 
fant or  infants,  being  mortgagee  or  mortgagees  as  foresaid, 
shall  and  may  be  compelled  by  such  order,  so  as  aforesaid  to 
be  obtained,  to  make  such  conveyance  or  conveyances,  assur- 
ance or  assurances,  as  aforesaid,  in  like  manner,  as  mortgagees 
of  full  age  are  compellable  to  convey  or  assign  their  mort- 
gages (k). 


{K)  Until  the  passing  of  this  act,  if  the  real  estate  chanced  to  descend, 
4»r  Cbmt  to  an  infant,  the  mortgagor  could  not  obtain  a  re-conveyance  of  his 
estate  until  such  infant  attained  the  age  of  twenty-one  years.    Dick.  610. 

On  the  const nictioti  of  the  act,  it  is  observable,  that  it  applies  to  lands  in    fnfinU  wUhtn 
Ireland,  and  to  lands  in  the  East  and  West  Indies,  Evelyn  v.  Forster,  8  Ves.   gtat,  qf  Anne, 
96»  Anderiton  Ex  parte,  5  Ves.  24!2.  Prosser  Ex  parte,  2  Bro.  C.  C.  325.  Fen*   thovgk  entUUd 
mUlUen  Ex  parte,  3  Dick.  569 ;  as  also  to  lands  of  copyhold  tenure  as  well   to  share  if  fiw- 
as  freehold  lands.    Watk.  on  Co.  ^,    It  extends  to  plain  and  express  trusts   ^ty  as  legateey 
in  writing,  or  to  snch  as  are  established  by  a  decree,  but  not  to  trusts  which   ,1^;^^  qf  kin,  or 
are  implied  or  constructive  merely.  Vernon  Ex  parte,  2  P.  Wms.  549.  Good*    co-executor* 
V3n>  ▼*  LUter,  3  lb.  3B7.    To  bring  a  case  within  the  statute,  the  infant 
most  be  a  dryornaked  trustee,  as  it  is  termed.    Ilandcock  ats.  ■  , 

17  Ves.  385.  But  his  being  beneficially  int^ested  i^  the  assets  administered 
by  the  executor  will  not  take  tJie  case  out  of  the  statute.  Thus  in  Carter 
Ex  parte,  2  Dick.  C09.  the  mortgagee  of  a  mortgage  in  fee  dying  intestate, 
and  his  heir  being  an  infant,  and  one  of  his  next  of  kin,  and  cohseqnently 
entitled  to  a  share  of  tiie  mortgage  money,  the  Master  would  not  find  him 
to  bean  infimt  mortgagee  within  the  statute ;  for  that  he  was  not,  as  he  con- 
ORived,  a  mere  naked  mortgagee,  but  the  Lord  Chancellor  (Tburlow)  after 
ttrae  taken  to  consider,  said,  it  was  clear  lie  was  a  mortgagee  withui  the  act, 
aod  directed  him  to  convey  accordingly  ;Mbr,  said  his  Lordship,  primA  facie 
the  roortcage  money  is  part  of  the  testator's  general  assets,  and  it  cannot 
be  fMirt  of  the  residue  till  an  account  of  the  personal  estate  is  taken,  and 
the  debts  are  ascertained.  Lord  Loughborough  carried  this  point  a  step 
Iftitlier,  and  decreed  that  an  infant  mortgagee  was  within  the  act,  notwitb* 
staDding  he  might  be  beneficially  interested  in  the  money  by  the  will  of  the 
iBortgagee  or  otherwise;   for  the  money  belonged  to  the  executor,  who 
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[  277  ]  On  a   petition   preferred  to  Lord  Hardwicte  (/t),  praying 

covai  directed  ^^^^  ^^  infant,  the  heir  of  a  mortgagee  in  fee,  who  was  like- 
to   convey  by 

fine.  (k)  Mst  pvn$  Aliifv,   5  Atk.  479.  Com.  Rep.  615. 


li^anfs*  con- 
veyance rotd- 
ahU^  if  not 
within  sttUuie. 


€uring  order. 


Infant  sole  cxe- 
ctt/or,  biUmust 
befiUd. 


Rule  requiring 
biU  relaxed. 


MiieeUaneouM 
obaertaiunu. 


conid  giTe  a  good  discharge  for  the  same,  and  for  whom,  consequently,  the 
heir  was  a  dry  trustee;  and,  in  a  latei'  case,  {Hemdeoek  ats.  »  nbi 

supra)  the  present  Lord  Chancellor  held,  tfaoit  where  the  infant  heir  at  law 
of  the  mortgagee  was  appointed  co-legatee  and  co-executor  of  the  will,  that 
made  no  diserenoe.  It  was  still  a  case  within  tiic  statute  for  payment  o€ 
the  mortgage  money  to  the  co-executor,  and  his  receipt  and  discharge  left 
the  infant  a  mere  trustee. 

And  his  Lordship  in  that  case  observed,  that  where  an  infant  conYeys  as 
a  trnstee  witliin  the  statute,  when,  in  fact,  he  is  not  so,  lie  will  not  be  bound 
by  his  coweyanee  under  Ihe  order  of  ^e  court,  yet  that  if  it  were  a  case  in 
which  he  would  be  bound  to  convey  when  of  age,  (his  conveyance  being 
voidable  only  during  his  infancy  and  until  avoided  passing  the  legal  estate, 
apd  no  one  having  a  right  to  elect  for  bira  whether  it  should  be  void  or  not,) 
he  would,  when  he  became  adult,  be  placed  in  such  a  situation,  that  if  he 
sought  at  law  to  avoid  his  deed,  a  court  of  Equity  would  prevent  htm. 

'Hie  order  enabling  the  infiaoat  to  convey  can  be  obtained  by  petition  only, 
and  not  by  motion,  the  former  being  the  only  mode  mentioned  in  the  act. 
Entlyn  V.  Fonter,  ubi  supra.  Johnson  Ex  parte^  3  Atk.  559.  Smith  Ex  partem 
Amb.  624.  Hut  if  the  infant  trustee  have  any  interest  in  the  premises,  or  any 
duty  to  perform  as  such  trustee  beyond  the  mere  conveyance,  or  if  tlie  trnst 
be  not  in  writings  it  will  be  a  case  not  within  the  statute,  and  a  suit  must 
be  instituted.  Hawkins  v.  Obeeu,  1  Yes.  sen.  559.  Fcmon  £x  p<n*<c,  nbi 
supra.  Attorney  General  v,  Pomfret,  2  Cox,  221.  TuttinEx  parte,  3Ves. 
&  Bea.  150.  cited  postca,  280.  n.  1.  and  Sergison  Ex  parley  4Ves.  147. 

In  Sergison  Ex  partem  the  matter  in  dispute  was  referred  to  a  Master  to 
ascertain  whether  the  infant  was  a  trustee  or  mortgagee  within  the  statute, 
and  the  Master  by  his  report  stated,  that  the  mortgagee  by  bis  wUl,  after 
devising  certain  real  estates,  gave  and  devised  all  the  rest,  residue,  and  re* 
mainder  of  his  estate,  both  real  and  personal,  of  what  nature  or  kind'soever 
and  wheresoever,  to  J.  M.  C.  (the  infant)  his  heirs,  executors,  admmiatia* 
tors,  and  assigns,  on  the  part  of  his  mother,  and  appointed  the  said  J.  M.  C 
sole  executor,  and  died  leaving  his  nephew  John  Wood  his  heir  at  iavr ;  and 
the  Master  further  stated,  that  he  was  of  opinion  that  J.  M.  C.  was  not  a 
mortgagee  or  trustee  of  the  said  estate  within  the  intent  and  meaning  of  the 
act.  l%e  principal  question  in  the  case  was,  whether  the  legal  estate  in  the 
mortgaged  premises  passed  to  the  infant,  or  whether  it  descended  to  tlie 
heir  at  law  of  the  testator ;  and  in  deciding  this  question  the  Master  of  the 
Rolls  said,  he  had  read  and  considered  the  petition,  and  thought  the  Master 
wrong  in  his  judgment.  He  vras  of  opinion  that  J.  M.  C.  was  a  trustee  of 
the  mortgaged  premises ;  but  his  Honour  said  he  could  not  order  the  infant 
to  convey  the  estate,  because  he  as  the  executor  was  entitled  to  the  money 
secured  on  the  mortgage,  and  he  could  not  permit  an  infant,  though  be  wer^ 
an  executor,  to  receive  the  money.  He  knew  not  what  could  be  done  with- 
out filing  a  bill.  And  the  Lord  Chancellor,  on  the  case  coming  before  him 
by  way  of  appeal  from  the  Rolls,  said,  the  best  order  he  could  make  was 
to  cotmmi  the  report,  and  to  order  the  money  to  be  paid  into  the  bank,  in 
the  name  of  the  accountant-general,  ex  parte  the  infant.  The  parties  wonld 
therefore  take  a  conveyance  from  the  heir  at  law,  and  when  the  infant  came 
of  age  his  Lordship  thought  it  very  reasonable  that  he  should  join,  so  that 
then  the  parties  would  have  a  title  quaeunque  via  data. 

But  altliongh  the  act  has  been  held  not  to  extend  to  cases  where  there  are 
trusts  to  be  performed  requiring  a  discretion  on  the  part  of  the  infant,  in 
modem  practice  the  role  is  said  to  be  relaxed,  1  Pres.  Ab^.  330  and,  that 
if  all  the  persons  beneficially  interested  under  the  trusts  to  be  performed 
are  adult,  and  free  from  disabilities,  and  petition  the  court  for  a  conveyance 
to  their  nominee,  the  court  will  treat  the  infant  as  a  mortgagee  or  trustee 
within  the  act. 

It  is  further  observable,  that  an  infant  mortgagee  or  trustee  under  this 
act  will  not  be  ordered  to  convey  to  anotiier  trustee  upon  trusts  to  be  exe» 
cuted.  That  can  only  be  effected  by  a  bill  praying  to  have  a  new  trustee 
appointed  and  a  conveyance.  It  cannot  be  ordered  on  an  ex  parte  petitioii. 
Anderson  Ex  partey  ubi  supra  j  and  see  Rigg  v.  Sykes,  1  Dick.  400.    And 


wise  t  feme  covert,  migbl  convey  by  fioiei  undev  (be  last-meQ- 
tiooed  sUtuie,  the  Masiler  reporting  it  necesaary ;  hk  Lordship 
said,  ihat  this  questioa  came  before  hvsx  soon  after  he  had  the 
seals,  and  that  be  conBulted  with  Lord  Chief  Bajroa  Comyns^ 
who  thought  the  court  might  order  an  infant,  who  was  a  iSSoie 
covert,  to  levy  a  fine,  for  the  act  was  general,  that  all  persons 
mfier  age  should  convey  and  assure ;  and  that  as  a  f^me  covert 
of  full  age  could  not  assure,  but  by  fine,  die  court  u^ht  direct 
au  iufiint  f^me  covert  to  convey  in  the  same  mannec  in  the  pre* 
teat  case  (l). 

In  the  last-mentioned  case,  there  was  only  an  affidavit  of 
s^ce  on  the  husband,  which  his  Lordship  did  not  think 
su&ient,  but  directed  it  to  stand  over  until  the  next  day,  that 
counsel  might  consent  to  the  prayer  of  the  petition  for  the 
husband,  and  the  next  day  his  Lordship  made  an  order  accord^- 
ing  to  the  prayer  of  the  petition. 

Where  an  infant  was  devisee  of,  and  also  executor  to,  the  /i^oni,  devisee 
mortgagee,  the  court  would  not  order  him  to  convey  under  the  ^  ^SrfrfTr 
statute  of  7  Ann.  (J).  anmef. 

(I)  Vide  Sermon  Ex  parte^  4  Ves.  147.  [For  the  reasons  stated  in  tlie 
opposite  note. — £d.] 


if  on  a  reference  to  the  Master  under  this  statute  the  Master  reports  tliat 
the  inftuit  is  not  a  mortgagee,  &c.  within  the  act,  no  exception  can  be  taken 
to  his  report ;  but  the  par^  disapproving  of  the  report  must  bring  it  on  by 

S^tition,  stating  the  report.  Bttrton  Ex  jtarte,  1  Dick.  395.  But  when  the 
aster  reports  that  the  infant  is  within  the  statute,  he  must  state  to  wliom 
he  b  to  convey,  ffbudtigton  v.  Foley,  1  P.  Wms.  538.  Anon,  Pr.  Ch.  S84 ; 
and  note,  the  necessary  costs  of  the  infant  in  making  the  conveyance  will  be 
allowed.    Cant  Ex  partem  10  Ves.  554. 

It  may  be  proper  to  add,  that  an  infant  mortgagee  may  surrender  leases    Ij^fant  may  stcr- 
in  the  Court  of  Chancery  for  the  purposes  of  their  renewal,  29  Geo.  2.  c.  31 ;   render  Uaeey 
and  an  infant  mortgagor  may  present  to  a  benefice  of  which  he  is  patron,   present  to  6«- 
Arthi^on  V.  Coterky,  %  £q.  Ca.  Abr.  518.    Co.  litt.  89  a.  and  172  a.  8ed  nefieey  nnd  exe* 
mide  Mr.  Margrave's  note  (1)  to  the  former  folio.    But,  witii  respect  to   eute  power , 
powers,  it  was  said  by  Lord  Hardwicke,  that  there  was  no  precedent  either   when, 
in  a  court  of  law  or  equity  where  it  had  been  held,  that  a  power  over  real 
estate  executed  by  an  infant  was  g;ood,  3  Atk.  710.    Jackson  v.  Jackson, 
4  Bro.  C.  C.  462.    HoUmgshed  v.  HoUingshedy  cited  2  P.  Vfms.  229 ;  but 
minority  may  be  expressly  dispensed  with  by  the  author  of  the  power. 
HearU  v.  Grtenbank,  3  Alk.  695.    See  also  on  the  subject  in  genera),  iSi/ees 
V.  ijyster,  5  Vin.  Abr.  541.      Winde  Ex  parte,  Dick.  76.     Burton  Ex  parte, 
lb.  595. 540.     1  Pres.  i\bs.  319.     Sugd.  V.  &  P.  173.  5th  edit. 

(L.)  So  in  Lsmbe  v.  Jbombe,  Barnes,  217.  and  Bowes  Ex  parte,  3  Atk.  164.    Jt^antmay  con* 
it  was  held,  that  an  infant  trustee  or  mort«igee  may  levy  a  fine ;  but  it  was   ^y  by  fine  or 
considered  doubtful  whether  he  could  snner  a  recovery  without  a  privy   recovery,  and 
seal.     Lord  Hardwicke  subsequently  resolved  this  doubt  by  determining   afidavU  die- 
that  an  infant  to  whom  a  trust  is  descended,  may,  under  an  order  of  the  pensed  with  in 
court,  convey  by  a  common  recovery.    Johnson  Ex  parte,  3  Atk.  558.    The    C»B* 
same  was  held  by  Lord  Camden,  in  Smith  Ex  parte,  Arob.  624 ;  and  a  query 
was  made  by  the  reporter  why  a  privy  seal  could  be  considered  necessary, 
the  staiate  empowering  the  infant  to  convey  generally,  and  a  common  reco- 
very being  a  species  of  conveyance.    £t  vide  Aruterson  Ex  parte,  5  Ves.  240 . 
IMS.     In  cases  of  this  description,  where  an  infant  levies  a  fine  or  suffers  a 
recovery  under  the  statute  to  bar  an  entail  of  the  trust,  or  to  enable  a  f&me 
covert  to  convey,  the  court  of  Common  Pleas  dispenses  with  the  ilsnal  afii* 
davit  as  to  infancy.    1  Pres.  Abs.  320. 
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[  ^78  ]  And  in  the  case  of  Zouch  v.  Parsmisim)^  it  was  helcf,  thit  a 

tj^ni^Teir  ojT  '^^^  ^"^  releasje  by  an  infant,  ni'fao  was  one  of  the  executors, 
mortgagee,  and  heir  of  a  mortgagee,  of  the  estate  mortgaged,  made  to  a 
out  order  of  subsequent  mortgagee,  in  consideration  of  the  mortgage^monej 
ofwrt,  <u  mere    j^^Ad  in,  was  binding  up(m  the  infant,  upon  the  grounds  that  the 

fee  which  >vas  in  him  was  merely  as  a  pledge  for  the  money, 
and  that  besides  the  money,  the  infant  had  no  beneficial  interest 
in  the  land  whatsoever  ;  upon  payment,  therefore,  he  was 
bound  to  convey  as  the  mortgagor  should  direct,  and,  by  the 
7th  of  Anne,  compellable  to  do  it  during  his  minority ;  that  his 
conveyance  was  therefore  a  matter  of  form,  and  in  the  na- 
ture of  an  authority,  executed  by  the  mortgagor's  direction, 
in  favour  of  a  third  person,  who  ventured  bis  money  upon  the 
faith  of  it(M). 

\m)  Zouch  V.  ParsonSy  1  W.  Black.  Rep.  575.  3  Bur.  1794. 


Ordet  of  eourt  (^^)  Onr  author  has  added  a  note  to  this  case  in  the  Index,  voce  Infant, 
unnecessary f  if  in  these  words : — ^'N.B.It  is  presumed  that  it  follows  from  the  last  pro- 
infani  eonsenls  position,  that  an  order  nnder  the  statute  of  Anne  is  unnecessary  where  ^ 
to  conveyAQu,)   infant  is  willing  to  convey  without  an  application  to^  the  Court  of  Chanceiy/ 

This,  it  must  be  allowed,  would  be  a  necessary  consequence  of  the  adjndi- 
cation,  if  the  case  could  he  depended  on.    But  the  principle  of  the  decision 
has  been  seriously  questioned  by  Mr.  Preston,  both  in  his  Essay  on  Ab- 
stracts, and  in  his  Treatise  on  Conveyancing. 
Mr,  Preston's         In  the  latter  work  be  observes,  (2d  vol.  ps.  249.  250.  and  376.)  "  No  liw« 
observations  on    yer  of  eminence  has  thought  it  safe  to  follow  the  decision  (in  Zouch  v.  Pet' 
Zonch  V.  Par-    ^f»ns)  in  practice ;  and  tliat  excellent  property-lawyer,  the  present  Chancellor 
sons.  (Lord  Eldon)  has  repeatedly  approved  the  observations  of  counsel  when 

questioning  the  autliority  of  this  case.  To  admit  indeed  that  such  a  deci- 
sion is  Jaw,  is  to  confonnd  all  distinctions,  and  to  oppose  all  authority  on 
this  head.  Though  it  has  not  been  expressly  over-ruled,  the  probability  is, 
that  whenever  the  point  shall  require  an  express  and  explicit  decision,  it 
will  be  determined,  that  a  conveyance  by  lease  and  release,  made  by  an  in- 
fant, cannot,  under  any  circumstances  of  interest  or  no  interesty  in  the  m- 
fant,  or  ben^  or  no  hentJU  to  him,  be  supported.''  And  again  in  his  Essay 
on  Abstracts  (1st  vol.  2i^4.)  ''This  case  (of  Zouch  v.  Parsons)  has  never  been 
acted  on  in  general  practice,  and  the  decision  is  so  objectionable  in  its 
principle,  and  appears  so  Lrreconcileable  with  the  former  ae terminations,  or 
policy  of  the  law,  and  the  reasons  assigned  in  support  of  the  decision  are 
so  sophisticated,  that  its  authority  is  highly  questionable,  and  it  has  more 
than  once  been  questioned  ;  and  it  is  reasonable  to  suppose  that  it  would  not 
be  followed  as  a  precedent  for  decision,  except  in  a  case  exactly  the  same  in 
specie  and  in  circumstances.  Indeed  it  would  be  difficult  to  support  it  even 
to  this  extent.  No  experienced  conveyancer  will  accept  a  title  under  the 
autliority  of  this  decision." 
Reasonsagainst  '^^^  ^^^^  ^^  Zouch  v.  Parsons  decided  that  the  re-conveyance  by  deed  of 
that  decision,  ^^  infant  mortgagee,  under  the  direction  of  the  mortgagor,  should  be  consi- 
dered as  voidable  only,  and  not  absolutely  void.  In  opposition  to  this  deter* 
mination,  it  is  contended,  that  on  the  principles  of  the  common  law,  every 
grant  by  an  infant,  which  necessarily  requires  a  deed,  is  actually  void;  and 
that  therefore  an  infant  cannot  grant  or  transfer  a  rent,  nor  grant  a  reversion 
or  remainder,  nor  make  an  attorney,  nor  as  a  consequence  execute  a  con- 
veyance by  lease  and  release,  because  a  deed  is  essential  to  the  validity  of 
a  release;  but  Ihat  with  respect  to  grants,  which  do  not  necessarily  require 
a  deed  as  the  efficiejit  means  of  passing  the  estate,  as,  for  instance,  a  reofi^ 
ment,  which  operates  by  livery,  or  a  lease  which  is  perfected  by  entry 
(8hep.  Touch.  267.  Moor,  105.  Plow.  545.),  such  species  of  assurance  by  an 
infant  will  not  be  absolutely  void,  but  voidable  only ;  and  it  is  said,  that  it 
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Ground  qf  that 
ease  reviaoed. 


Aod  il  being  found  that  iuconvehiencies  frfequently  arose  by  Lunatic  mort* 
Irnds  mortgagisd  falling  into  the  hands  of  idiots  and  lunatics,  ered  to  convey 

by  tkeaueUfes 
-*   '  or  commUteis. 

wonid  be  a  singular  surprise  on  any  well  read  lawyer,  if  an  instance  conld 
be  fonnd  where  a  grant  by  deed  from  an  infant  has  been  held  to  have  had 
any  effect  whatever.  To  place  the  point  in  a  fairer  light,  a  comparison  is 
made  between  a  feoffinpnt  by  an  infant  in  person  (which  is  voidable  only, 
Bro.  Abr.  Coverture,  pi.  40.  lb.  Infancy,  pi.  1.)  and  a  feoffment  by  an  in- 
fant through  tlie  medium  of  an  attorney  (which  is  absolutely  void,  8  Co. 
45  a.  9  H.  6.  6.  Perk.  s.  15.  13.  14.  2  Roll.  Abr.  2.)  Upon  what  ground, 
it  is  askedy  can  this  distinction  proceed,  if  not  upon  the  well  known  prin- 
ciple that  an  attorney  cannot  be  appointed  without  deed  ?  That  the  aeed 
in  the  infant  is  void,  and  as  »  consequence  the  letter  of  attorney,  and  the 
feo0iiient  founded  on  the  same  are  actually  void,  and  not  merely  voidable. 

It  cannot  be  controverted  but  that  previously  to  the  case  of  Zoueh  ▼.  Par- 
soai,  the  distinction  an  to  infants  between  deeds  which  were  essential  to  the 
transfer,  and  deeds  which  were  secondary  to  it  existed,  though  the  reason 
for  that  distinction  is  not  very  apparent.  If  it  were  a  rule  that  an  infant 
could  not  grant  by  deed,  it  appears  like  a  mere  circumvention  of  the  rule 
to  hold  that  be  may  grant  by  feoffment,  because  the  essential  article  in  a 
feoffment  is  not  the  charter  but  the  livery  of  seisin,  or  that  he  may  make  a 
lease,  because  the  principal  part  of  it  is  the  entry  of  the  tenant,  and  not  the 
demise  of  the  lessor.  The  true  reason  why  a  feoffment  by  an  infant  is  void- 
able enlv,  and  not  void,  is,  becanse  the  livery  of  seisin  being  formerly  made 
before  the  pares  curur,  it  was  presumed  they  were  competent  judges  of  the 
feoffor's  ability  to  make  the  feoffment,  and  would  not  permit  him  to  execute 
it  if  they  saw  he  was  an  infant.  And  as  to  leases,  the  reason  why  they  are 
voidable  only,  and  not  absolutely  void,  is,  because  if  rent  be  reserved  they 
will  be  of  btenefit  to  the  infant  (for  he  cannot  occupy  the  lands  himself) ; 
wd  ceoseqnently  if  op  rent  be  reserved,  the  leases  will  be  absolutely  void. 
AA/Uldv,  Asl^kld,  Latch.  199.  And  the  ground  from  which  the  distinction 
as  to  void  and  voidable  deeds  original  arose,  was  the  protection  which  courts 
«f  hiwand  equity  deemed  it  expedient  to  extend  to  infants,  and  the  broad 
criterion  on  which  they  formerly  acted  was  to  inquire  whether  the  act  of  the 
infant  were  beneficial  or  prejudicial  to  him,  if  the  former,  it  was  held  void- 
able only ;  if  the  latter,  it  was  pronounced  absolutely  void ;  therefore,  as 
Mr.  Hargrave  observes  (Harg.  &  Bntl.  Co.  Litt.  51  b.  n.  3.),  the  court  in 
Zmuk  V.  Parsons  held  the  lease  and  release  by  the  infant  to  be  voidable  only, 
**  becanse  the  consideration  of  tlie  conveyance,  and  other  circumstances, 
abewed  that  the  act  was  right  and  proper,  and  apparently  not  in  the  least 
to  ku  prejudice/*  See  lb.  171  b.  and  generally  1  Roll.  Abr.  728.  3  Com.  Dig. 
619.  8vo.  edit.  Keane  v.  Boycott^  i  H.  Bl.  513.  Cro.  Car.  502.  1  Jones,  405. 
3  Mod.  310.  Stnu  94.  Hay  v,Hook,  MS.  Bntl.  Co.  Litt.  246  a.  n.  (1). 
Stricklaud  v.  Croker^  2  Ch.  Ca.  211.  H^arburton  v.  Lytton,  4  Bro.  C.  C.  440. 
and  1  Fonb.Trea.  on  £q.  80.  5th  edition. 

It  nay  perhaps  be   considered   the  height  of  temerity  to  suggest  any 
observations  derogatory  to  those  which  have  been  advanced  by  tlie  most  pro- 
fonnd  propertv-lawyer  of  the  present  day.    But  with  the  greatest  deference 
it  is  sobmitted,  that  on  an  attentive  consideration  of  the  case  of  Zeuch  v. 
Paroonsy  and  the  ready  applicability  of  many  of  the  positions  there  adduced 
to  tiie  drcauDstances  of  modem  times,  although  some  of  the  arguments  which 
it  contains  may  seem  sophisticated,  yet  the  decision  itself  (unanimously  con- 
curred in  by  Lord  Mansfield,  C.  J.  and  Wilmot,  Aston,  and  Yates,  Justices) 
oagfat  not  to  be  treated  with  levity.    It  is  the  standing  determination,  and 
till  over-ruled  must  be  considered  as  the  law  of  the  land.    And  it  is  very 
lemarkable,  that  the  present  Lord  Chancellor  (who  is  stated  so  frequently 
to  luiTe  qnestioned  the  case  of  Slouch  v.  Porsmis)  should  have  absoluteW  con- 
curred in  that  adjudication,  and  even  have  extended  the  point  still  farther 
fhaa  that  case  carried  it.    In  Handcock  ats  ,  17  Ves.  383.  (where 

the  aobject  of  this  note  was  expressly  before  the  court)  his  Lordship,  after 
obsenriag  that  in  Zouch  v.  Parsons  Lord  Mansfield  had  held,  that  the  con- 
▼eyanee  of  an  infant  trustee  by  lease  and  release  was  voidable  only,  conti- 
■oed,  **  It  is  trae,  that  where  an  infant  conveys  as  a  trustee  within  the  sta- 
tate,  mat  bemg  so,  be  will  not  be  bound  by  his  convevance  under  such  an 
order;  yet  if  it  be  a  caia  in  which  he  would  be  bound  to  convey  when  of 


CojiSMf^ra^loM 
and   authorUy 
for   adopting 
Zouch  V.  Par- 
sons. 
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in  order  to  remedy  them  it  is  enacted,  by  the  statute  of  the  4tli 
Geo.  2.  c*  10,  that  from  thenceforth  it  shall  be  lawfbl  for  any 

[  279  ]  person  or  persons,  being  idiot,  lunatic,  or  non  compos  mefttis,  or 
for  the  committee  or  committees  of  such  person  or  persons,  in 
his,  her,  or  tlieir  name  or  names,  by  the  direction  of -the  Lord 
Chancellor,  or  the  Lord  Keeper,  or  Lords  Commissioners  of 
the  Great  Seal,  by  an  order  made  upon  hearing  all  parties 
concerned,  on  the  petition  of  the  person  or  persons  for  whom 
such  person  or  persons,  being  idiot,  lunatic,  or  non  compos, 
shall  be  seised  or  possessed  in  trust,  or  of  the  mortgagor  or  the 
mortgagors,  or  of  the  person  or  persons  entitled  to  die  monies 
seciu^d  by  or  upon  any  lands,  tenements,  or  hereditamentB, 
whereof  any  such  person  or  persons,  being  idiot,  lunatic,  or 
non  compos  mentis,  is,  or  are,  or  shall  be  seised  or  possessed  by 
way  of  mortgage,  or  of  the  person  of  persons  entitled  to  the 
redemption  thereof,  to  convey  and  assure  any  such  lands,  ten^ 
ments,  or  hereditaments,  in  such  manner  as  the  Lord  Chan- 
cellor, Lord  Keeper,  or  Commissioners  of  the  Great  Seal, 
shall,  by  such  order  so  to  be  obtained,  direct  to  any  other  per- 
son or  persons,  and  such  conveyance  or  assurance  so  to  be  had 
and  made,  shall  be  as  good  and  effectual  in  law,  to  all  inteots 
and  purposes,  as  if  the  person  or  persons,  being  idiot,  looatic, 
or  non  compos,  was  or  were,  at  the  time  of  the  making  of  such 

[  280  ]  conveyance  or  assurance,  of  sane  mind,  memory,  or  under- 
standing, or  not  idiot,  lunatic,  or  non  compos  mentis,  or  had 
by  him,  her  or  themselves,  executed  the  same.  And  dist 
all  and  every  such  person  and  persons,  being  idiot,  lunatic,  or 
non  compos  mentis,  and  only  mortgagee  or  mortgagees,  or  non 
compos  mentis,  and  only  such  mortgagee  or  mor^agees,  shall 
and  may  be  empowered  and  compelled  by  such  order  so 
to  be   obtained,    to   make   such  conveyance  or  conveyances. 


age  {hU  conveyance  being  voidahle  wtly  during  hi»  infaney^  and  untU  §tiUd 

passing  the  legal  estate\  and  no  one  liaving  a  right  to  elect  for  him  whether 

Ltshould  be  void  or  not,  be  u'onld,  when  be  became  adult,  be  placed  io  soch 

»AituatioD,  that  if  be  soaght  at  law  to  ao«ui  his  deed,  a  court  or  Equity  wooW 

Invent  him. 

Vroctical  eon*         Hence,  therefore,  if  an  infant  mortgagee,  in  whom  an  empty  legal  estate 

elusion,  resides  (of  which  he  cannot  possibly  make  a  benefit,  and  consequeatly  the 

conveyance  of  which  cannot  operate  to  bis  prejudice),  if  such  an  u^} 
mortgagee  convev  by  lease  and  relesise,  without  an  order  of  the  coort  (it 
Ls  presumed),  snch  conveyance  by  deed  will  not,  in  tlie  present  consideratw* 
of  a  court  of  Equity,  be  absolutely  void,  but  voidable  only ;  and  Airtber,  thsC 
if  the  infant,  on  arriving  at  the  age  of  majority,  seek  to  avoid  the  ioitfv- 
ment,  on  the  plea  of  dvmfaii  infra  atatem^  the  Court  of  Chancery  wiB  ^ 
terfcre  and  prevent  him.  But  it  is  to  be  observed,  that  this  view  of  the  ■ 
subject  does  not  supersede  the  necessity  of  resoitlog  to  the  court  for*  I 
order  under  the  statnte  of  Anne ;  for  the  deed  of  tba  Infaut  may,  it  s«60S»  I 
be  avoided  during  infancy ;  and  therefore,  in  all  cases,  it  is  most  advisahlsi 
(at  least  in  the  present  state  of  the  question,)  to  petition  the  court  for  as 
order  directing  the  infant  to  convey. 


aMunmca  or  assurancesi  in  like  manner  as  trustees  or  mort- 
gagees of  sane  memory,  are  compellable  to  convey  or  assign 
tbeur  mortgages* 

The  language  of  the  last-mentioned  statute  being,  that  *^  all  V  peiiJ^um  en- 
fersons,  bemg  lunatic,  or  the  committee  of  such  persons,  shall  ^cmttJiuMioii 
convey,^  Lord  Hardwicke  doubted  (ft)  whether,  on  a  petition  has  iuued. 
grounded  thereon,  he  could  in  general  cases  make  such  order,  ceeding  tuffi^ 
where  no  commission  of  lunacy  ii*as  taken  out(N).    But  in  a  ^^^^* 
case  where  there  had  been  a  proceeding  before  a  proper  juris* 
diction,  namely,  the  Senate  of  Hamburgh,  where  the  lunatic 
rended,  upon  which  he  was  found  non  compos,  and  a  curator  -  [  281  ] 
or  guardian  appointed  for  him  and  his  afiairs,  which  proceed* 
iog  the  court  was  obliged  to  take  notice  of,  his  Lordship  de-» 
dared  that  the  person  was  a  mortgagee  within  this  act,  and  or* 
dered  that,  on  payment  of  the  mortgage-money,  there  should 
be  a  conveyance  to  the  mortgagor. , 

A  mortgagee  (/)  has  been  determined  to  be  a  purchaser  Mortgage§  a 
within  the  27th  Eliz,  c.4(o).  Thus,  where  A.  and  B.(m)  CiSd^t,?- 
were  trustees  in  a  term  for  ninety-nine  years,  for  raising  a  sum  ^un^ory  settu- 
ef  money,  and  C.  who  had  the  reversion,  settled  it  upon  B.  again^  hinu 


(k)  aUoLewUExp»tey  1  Vet.S98.         (m)  White  t.  HMcaw,  Pre.  Cha.  13. 
(1)  Ckapmm  ▼.  Emery,  Cowp.  S78.      £t  vide  IVarwick  ▼.  Knivetim,  3  Atk. 
[8.  P.  postea,  649  and  105S.— £ii.]    /    f91. 


(N)  The  same  doubt  was  thrown  oat  in  The  Marehieneae  of  Amimidale  Ex  Siai,  ST  EUx, 
perlt,  Amb.  80 ;  hot  it  seems  to  be  now  settled,  that  a  commission  of  lonacy  e.  4.  «.  6. 
mast  have  iMoed  before  the  conrt  wiU  entertain  the  petition,  GUUtm  Ex  parte, 
tVes.  jnn.  588.  Amb.  80 ;  and  the  Innatic  most  be  resident  in  England. 
Sj^Y,  Da  CM#a,  8  Ves.  316.  In  cases  of  this  Icind  the  re-conveyance  is 
made  ont  in  the  name  of  Che  lunatic ;  but  it  is  executed  by  the  committee  in 
his  naoM  and  on  liis  beludf.  For  more  on  this  subject,  and  the  subject  la 
moenUp  the  reader  is  referred  to  Mr.  CoUinson's  treatise  on  tliat  bead  of 
law. 

(O)  TIntstBtote  declares  that  aU  fraudulent,  feigned,  and  covenons  con-  Seitleme«t^ft€t 
vcyasces.  See*  made  to  deceive  purchasers  shall  be  void.  The  6th  section  fMtriagef  or  in 
provides,  that  no  lawful  mortgage,  made  or  to  be  made  bon&  fide,  and  with-  coneiderati4m  qf 
out  fraud  or  covin,  upon  good  consideration,  shall  be  impeached  or  impaired  love  and  uffee* 
by  force  of  that  act,  but  shall  stand  in  the  like  force  and  effect  as  die  same  turn,  void 
would  have  done  if  that  act  had  never  been  made.  agaimt  mari' 

In  the  case  in  Cowper*s  Reports,  where  one  after  marriage  made  a  set-  gagee  with  ao- 
tlement  of  certain  premises  upon  himself  for  life,  with  remainder  to  his  tke, 
wife  for  life,  with  remainder  to  their  issue  in  tail,  and  three  years  afterwards 
mortgaged  the  premises  to  B.,  who  was  told  there  was  such  settlement,  it 
was  field,  that  the  settlement  was  voluntary,  and  void  as  against  the  mort- 
gagee within  this  statute.  Ckajnnan  v.  Emery,  Cowp.  t78.  So  in  Doe  v. 
Mmuurngf  9  East,  59,  it  was  held,  that  a  voluntary  settlement  of  lands  made 
10  eoosideration  of  natural  love  and  affection  will  be  void  as  against  a  i»ub- 
seqaeac  parchaser  or  mortgagee  for  a  valuable  consideration,  though  notice 
of  audi  previous  settlement  te  given  to  the  purdiaser  or  mortgagee  before 
aU  the  porchase  or  mortgage  money  be  paid,  or  the  deeds  execjited,  and 
ShoQxh  the  setUer  have  other  propertv  at  the  time  of  such  prior  settlement, 
aad  do  not  appear  then  to  be  indebted,  and  although  there  be  not  any  fraud 
in  laet  is  the  transaction ;  for  the  law,  which  is  ia  aU  eases  the  judge  of 
fraad  aad  covin  ai[isiag  out  of  iacta  and  intents,  infers  fraud  in  a  case  of 
tida  iMitare,  vpon  the  coutractioo  of  the  statute.    But  where  a  father^  at 
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[  282  ] 

Mortgiigee  €0%' 
not  bar  mart' 
gagw  by  fine 
and  mm-claim. 

Nor  btf  recO' 
very. 


Mortgagee  nuty 
gain  parieh  set- 
tlement. 

Mortgage  not 
estoppel. 


and  his  heira,  in  trust  for  his  mother  (who  had  conveyed  it  be« 
fore  to  him)  for  her  life,  and  after  her  death,  if  he  survived  her, 
then  in  trust  for  him  and  his  heirs ;  but  if  she  survived  him, 
then  to  her  and  her  heirs.  Ten  jears  after,  A.  lent  a  sum  of 
money  to  C.  having  had  no  notice  of  this  second  conveyance  to 
B.  and  took  a  mortgage  of  these  lands  to  trustees ;  C.  died,  bis 
mother  surviving  him.  ~Tlien  A.  set  up  his  mortgage,  and  ex- 
hibited a  bill  agaiust  the  mother  of  C.  and  B.  to  set  aside  the 
former  conveyance  made  by  C.  as  being  voluntary  and  fraudulent 
against  him.    And  it  was  so  decreed. 

A  fine  and  non-claim  by  a  mortgagee  in  possession  (p),  will 
not  bar  the  equity  of  redemption  (n). 

And  the  rule  of  equity  (o)  is  the  same  in  case  a  recovery  be 
suffered  by  a  mortgagee  in  possession ;  for  after  such  recoveiy 
suffered,  and  until  the  money  be  paid,  the  estate,  in  a  court  of 
equity,  is  stilLbut  as  a  security  for  the  money  lent;  and,  aflter 
the  mortgage  money  is  paid,  the  mor^pigee^  is,  in  equity,  in 
nature  of  a  trustee  for  the  mortgagor. 

A  mortgagee  (p),  if  in  possession,  may  gain  a  settlement  by 
virtue  of  the  mortgaged  estate. 

Accepting  a  mortgage  does  not  estop  the  mor^agee  from  say- 
ing that  the  mortgagor  had  no  estate  in  the  premises  mort- 
gaged (c). 

(n)  Piowd.373.  iVem.lSS.  WO-  4S5.    Cro.Jae.  595.   [Reverse  as  to 

den  V.  Dun,  Ebor.  Cniise  on  Fines,  mortgagor,  antea,  f  19.^— £cL] 
2Sd.  [2  Cru.  Dig.  117,  et  vide  antea,         (p)  Tke  King  against  Tke  ifMit' 

419,  and  add  there  HoUand  v.  HaJlton,  ante  nfCatkeringt&mj  3  T.  R.  771.  [Et 

Cartb.  4l4.--£d.]  ^ide  antea,  tsi,  note  (p)«— £<<•] 

(o)  Stanhope  v.  Thacker,  Pre.  Cha. 


CoUateraU  in 
marriage  settle' 
mente  are  ro- 
innteere. 


Text  eonfirmed. 


Mortgage  an 
estoppel  pro 
tan  to. 


the  request  of  his  son,  executed  a  mortgage  to  secare  a  debt  dne  froa  the 
son  to  the  mortgagee,  this  was  held  not  to  be  a  Tolimtary  conTeyancc  irith- 
out  consideration.    Heam  Ex  parte,  1  Bnck.  B.  C.  135. 

In  Coiinick  v.  Trepaud,  6  Dow.  P.  C.  60.  (cited  antea,  220,  note  (N)  wMch 
spe)  the  coQiisel  for  the  respondents  referred  to  the  case  of  Johnsttme  ^* 

L ,  then  lately  decided,  but  the  report  of  tliis  case  does  not  tpp^T' 

It  was  there  stated  to  have  been  determined,  that  when  in  a  marriage  settle* 
ment  there  are  further  limitations  to  collaterals,  the  ulterior  limitations  are 
voluntary,  and  are  defeated  by  a  subsequent  sale  or  mortgage  for  valitable 
constderution.  A  notice  of  the  settlement  according  to  the  principal  case 
and  the  whole  tenor  of  the  cases  will  not  make  anv  dilterence. 

See  further,  A therley*A  Settlements,  p.  183,  and  Rob.  on  Fran.  Conv. 

(P)  So  in  the  case  of  a  grantee  of  a  mortgagee,  though  he  levy  a  fine, 
that  will  not  discharge  the  equity  of  redemption,  Story  ▼.  fVmdsor,  2  Atk. 
631 ;  and  in  Kennedy  v.  Duly,  1  Sch.  Sc  Lef.  380,  it  was  said  that  a  mortga- 
gee could  not  by  fine  and  non-claim  bar  the  equity  of  redemption,  for  tbe 
fine  displaced  nothing ;  it  was  still  the  same  estate. 

(Q)  An  estoppel  is  the  preclusion  of  the  rightful  owner  firom  asserting  his 
title  through  some  tacit  admission  of  right,  which  he  has  acknowledged  ts 
be  in  the  wrongful  tenant.  A  mortgage  must  certainly  be  tm  estoppel  ff* 
tanto ;  for  by  accepting  the  indenture,  the  mortgagee  would  indubitably  be 
precluded  from  denying  the  existence  or  validity  of  the  mortgage,  ttfi 
plea  of  ml  habuit  in  tenementis  would  be  inadmissible  on  his  part,  or  in  tk* 
part  of  hb  heirs,  executors,  administiatorg,  or  assigns*    But  a  mortgig* 
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Thus  (q\  in  covenant,  on  mortgage,  by  the  defendant  to  the  [  283  I 
plaintiff,  to  pay  so  much,  seven  years  from  the  time  of  tlie 
mortgage  made,  and  so  much  yearly  out  of  lands  in  lease  to 
/.  S.  breach  was  assigned,  that  the  defendant  had  no  estate  to 
convey ;  the  defendant,  on  oyer  of  the  indenture,  pleaded  that 
J.  5.  was  tenant  for  life,  and  that  the  defendant  was  seised  of 
the  reversion  in  fee  sufficient  to  convey.  To  this  the  plaintiff 
demurred ;  et  per  curiam.  The  indenture  of  mortgage  was  no 
^  estoppel,  to  say,  in  an  action  of  covenant,  that  the  defendant 
had  no  estate,  though  in  debt  for  rept  iX  is,  sed  adjornatur. 

Producing  a  bond  or  mortgage  is  (r),  prima  facie  j  good  evi-  Prodmciiem  ^ 
dcnce  of  a  debt ;  but,  it  should  seem,  it  would  not  avail  if  dJ^f^'^^^^ 
there  were  manifest  signs  of  fraud  in  the  obligee,  or  mortgagee ;  ^  vaymeni 
for,  in  such  case,  he  ought  to  be  put  ^o  the  proof  of  actual  ^ there oeSgnt 
payment  (r);  and  though  he  may  happen  thereby  to  lose  some  ^fr^ntd. 
port  of  the  money  really  due  to  him  for  want  of  proof,  this  is 
but  a  just  punishment  for   the  fraud  of  which  it  is  evident 
he  meant  to  be  guilty,  and  will  be  a  proper  discouragement  to 
others  from  committing  the  like. 

By  the  9  Ann.  c.  5,  which  requires  that  knights  of  the  ^hire       r  ^94  1 
should  have  6OO/.  per  antmm,  and  every  other  member  of  300/.   Mortgagee 
per  annumf  it  is  enacted,  **  That  no  person  shall  be  qualified  to  poue^mm!^ 
sit  in  the  House  of  Commons  within  the  meaning  of  the  act,   ***  •»  jwriuH 
by  virtue  of  any  mortgage,  whereof  the  equity  of  redemption  vote  aielect* 
is  in  any  other  person,  unless  the  mortgagee  shall  have  been  in  ''fft'  **^ 
possession  of  the  mortgaged  premises  for  seven  years  before  the 
time  of  bis  election*'  (s). 

(i)  C^rdingUe  y.  EHgland,  S  &eb.         (r)  Piddock  v.  Brown^  S  WUl.  289. 
71  J.  54. 


would  not  estop  the  mortgagee  from  daimin^  the  cqnity  of  redemption. 
T^  aiibject  or  estoppel  Is  investigated  in  Bro.  Abr.  tit.  Estoppel,  among 
the  earlier  writers,  and  in  the  very  learned  and  usefvl  Essay  on  Abstracts 
(toI.  u.  p.  205)  among  the  modem  authors. 

(R)  Of  this  a' scrivener's  book  of  accounts  (the  scrivener  being  dead)  will 
be  good  evidence.  Per  Lord  Hardwicke,  in  Snutrtle  v.  IViUiams,  cited  in 
MontgomerU  v.  Turner,  1751,  Bnl.  N.  P.  283. 

(8)  It  merely  remains  to  add,  in  tlie  conclusion  of  tliis  chapter,  that  the   Mortgagee  «• 
Mortgagee  has  not  any  right  to  shew  the  title  of  his  mortgagor.    Thns,  where   right  to  ehew 
two  were  tenants  in  common,  deriving  title  under  the  same  settlement,  and   title  deedu 
one  sold  his  share,  but  retained  the  settlement  as  a  mortgage  for  part  of  the 
porchase  oiouey  unpaid,  on  a  motion  against  him  by  the  other  tenant  in 
common  for  production  of  the  settlement,  the  Chancellor  said  the  estate 
bdonged  to   a  purchaser,   and    the   defendant  was  nothing  more  than  a 
idort^gee«  and  a  mortgagee  had  no  right  to  shew  his  mortgagor's  title*    The 
reverse  of  that  rule  would  be  attended  with  very  dangerous  consequences 
to  the  secority  of  property.    iMmbert  v.  Rogers,  t  Merlv.  489. 

As  to  a  mortgagee  in  possession,  see  postea,  1024. 
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[  285  ]  CAP.   IX. 

OF    THE    OBLIGATION    OF    A  MORTGAGOR  (a),  &C.  TO  SEK 
TO    THE   APPLICATION    OF   HIS    PURCHASE-MONEY. 

^j^P»^         1  HERE  is  no  circumstance  attending  the  alienation  of  pro- 
perty, either  absolutely  or  by  way  of  mortgage,   that  so  fre- 
quently occasions  difficulty  and    delay  to  the  parties,  as  that 
which    arises    from    the   necessity  of   seeing  to  the  applica- 
tion of  purchase-money;    it  will   not  therefore,  I  trust,    be 
thought  digressive  from  the  subject  of  this  essay,  to  attempt 
an  investigation  of  the  degree  and  extent  of  this  obligation. 
Charge  iff  debts       'I^i^  question,  as  to  seeing  to  the  application  of  purchase- 
generaUy,  €xo'    money,  seems  first  to  have  occurred  between  an  heir  at  law 
ehoMer;  c&ntra,  and  a  purchaser  under  a  devise  for  the  payment  of  debts  gene- 
dlw^'wi'cSi^  rally,  without  the  intervention  of  any  trustee  for  the  purpose. 
tingeney.  And  it  was  held,  that  if  lands  be  directed  to  be  sold  or  dis- 

[  wO  J  posed  of,  for  the  payment  of  debts  generally,  the  purchaser  u 
not,  as  against  the  heir  at  law,  or  persons  entitled  to  the  lands 
after  the  debts  discharged,  obliged  to  mquire  into  the  account 
of  the  debts,  or  ascertain  whether  sufficient  has  been  previ- 
ously raised  for  their  payment ;  but  if  lands  be  not  abs(h 
lutelj/MMe  to  the  payment  of  debts,  but  only  on  some  con- 
tingency or  condition^  as  ^*  if  all  the  owner's  debts  cannot  be 
paid  out  of  his  personal  estate,  or 'the  rents  and  profits  of  his 
lands,''  it  behoves  the  purchaser  to  inquire  if  the  debts  are  sa- 


Mortragw  (A)  This,  it  is  apprehended,  should  have  been  mortcaOse;  foramort- 

never  liable  to  g^gor  cannot  weU  be  considered  as  a  purchaser,  nor  will  be  in  any  instance 
see  money  ap^  be  bound  to  see  his  money  applied  to  the  purposes  for  which  the  mortgagee 
pUed,  ni^y  i^^v^  bequeathed  it;  for  a  hand  being  appointed  by  law  to  collect  and 

get  in  the  personal  estate,  and  as  part  of  it  the  mortgage  money,  a  good  and 
sufficient  receipt  and  discharge  for  the  same  can  be  given  to  the  mortgagor 
(vide  postea,  294.  682);  but  if  the  mortgagee  shaU  have  expressly  devised 
both  the  estate  in  mortgage  and  the  money  due  thereon  to  certain  trustees 
and  tlieir  heirs,  and  shall  have  omitted  to  add  (and  which  in  fact  it  was  not 
necessary  to  add)  a  clause  that  the  receipts  of  the  trustees  should  be  good 
discharges  to  the  mortgagor,  }  et  the  mortgagor  must  pay  his  money  to  the 
executor,  for  there  may  not  be  enough  personal  estate  without  it  to  pay  the 
debts ;  and  even  if  the  executor  has  assented  to  the  bequest,  the  execntor 
should  be  a  party  to  the  deed  re-conveying  the  estate  to  the  mortgagor,  and 
he  should  jom  in  giving  a  receipt  for  the  mortgage  money.  It  is,  however, 
observable,  that  where  a  mortgagee  in  ]>ossession  assigned  the  debt  and  estate 
to  trustees  for  payment  of  scheduled  debts,  and  the  purchaser  objected  to 
the  title  on  the  ground  that  he  was  bound  to  see  his  money  applied,  the 
Vice  Chancellor  seemed  to  be  of  that  opinion,  but  his  Honour  removed  the 
objection  by  referring  to  the  generality  of  the  power  which  he  said  vvtM 
equivalent  to  an  exonerating  clause,    2  Mad.  K.  S77j  postea,  3SS,  s»  wdis* 
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tisfied ;  as  in  such  case,  if  the  fund  first  appropriated  be  suffi- 
cieot,  or  if  the  fund  charged  in  aid  has  been  incumbered  to 
the  extent  to  which  it  is  subjected,  the  lands  will  be  dis- 
charged whatever  misapplication  there  may  have  been  of  the 
money  (b). 

But  it  was  held,  in  the  case  first  mentioned,  that  if  the  heir  f  «'"**«f  >^*^ 
at  law,  or  other  person  entitled  to    the   lands,  attacnea  bis  chases  at  kispe- 
claim    by  filing  a  bill  in  Chancery,  then  whoever  purchased  *^'- 
after  the  bill  lite  pendente  purchased  at  his  own  peril. 

These  points  seem  to  have  been  agitated  in  the  Slst  year  of  [  267  ] 
the  reign  of  King  Charles  the  Second,  in  the  case  of  Culpepper 
V.  Aston  {a).  That  case  arose  on  a  devise  by  a  testator  in  the 
year  1642,  whereby  the  testator  gave  to  his  daughter  R.  1000/. 
to  be  levied  out  of  monies  due  from  his  Majesty  from  the 
wardships  of  P.,  &c.  and  the  residue  diereof  for  his  son  T. 

(a)  2  Ca.  Chan.  115.  22«. 


(B)  The  same  pdnt  was  decided  in  Dicks  ▼.  Atckf,  15  Via.  Abr.  419,    Power  to  ex* 
pL  9.  (S.  C.  Cro.  Car.  S35,  pi.  SI.  Jones,  827.  328,  pi.  9.  and  1  Roll.  Abr.   ectiior  to  sell 
S29,  pL  9.  Postea,  SSO.)    The  testator  there  devised,  that  if  it  appeared   realty^  tn  aid 
that  his  personal  estate  should  not  be  sofficient  to  pav  his  debts,  then  B.  his   ^^  personaUy 
wife,  (who  was  tenant  for  life,  and  executrix)  shoula  have  power  to  sell  so   nurehaser 
ameh  of  the  land  aswonld  pay  the  debts.    And  it  was  held,  that  B.  conld   ghMM  uethai  ' 
sen  but  so  mach  of  the  land  as  wonid  suffice  to  pay  the  debts ;  consequently,   penonaUy  is 
that  the  debts  must  be  first  ascertained,  and  the  valne  of  the  personal  estate    defi/cUsit, 
shewn,  before  a  sale  conld  be  made ;  and  a  purchaser  buying  the  estate 
before  the  deficiency  of  the  personal  assets  was  computed,  bought  it  at  a 
risk  that  such  deficiency  would  he    of  equal  amount  with  his  purchase 
iMmey ;  for  ^  beyond  tliat  deficiency  belonged  to  the  person  entitled  to  the 
inheritance.    Accordingly,  by  the  report  in  Jones,  it  was  held,  that  as  the 
power  was  given  on  a  precedent  condition,  there  ought  to  have  been  a  suffi- 
cient averment  of  the  performance  of  that  condition  [otherwise  the  power 
did  not  arise] ;  and  the  widow  ought  to  have  set  forth  how  much  the  debts 
were,  and  how  much  the  goods 'were,  &c.  that  the  court  might  Judge  whe- 
ther the  condition  Mras  really  performed  or  not. 

It  is  here,  however,  necessary  to  apprize  the  student  that  a  distinction  Contra,  if  lands 
exists  in  these  cases  between  a  mere  power  given  to  trustees  or  executors  to  be  expressly  de- 
laise  as  much  money  by  sale  of  the  real  estate  as  the  personal  estate  shall  vised, 
fn/^e  deficient  in  paying  the  debts  and  legacies  of  the  testator,  and  an  actual 
estate  devised  to  trostees  fqr  that  purpose.  In  the  former  case  the  power 
(as  the  preceding  observations  evince)  does  not  arise,  unless  the  personal 
estate  be  actually  deficient ;  that  circumstance,  therefore,  is  essentially  re- 
qnisite  to  the  valid  execution  of  the  power,  and  the  purchaser  or  mortga- 
gee must  at  his  peril  ascertain  the  deficiency  (the  evidence  of  which  he 
sboold  always  keep  in  his  possession  to  sniistantiate  his  title) ;  and  he  must 
do  this  notwithstanding  the  trust  be  for  payment  of  debts  generally,  or  the 
wQI  contain  a  clause  that  the  receipts  of  the  execotors  or  trustees  shall  be 
good  discharges,  or  that  the  purchaser  or  mortgagee  shall  not  be  bound  to 
see  his  money  applied.  In  the  latter  case,  the  prevailing  opinion  of  the 
profession  Js  (for  there  is  not  any  express  autliority  deciding  the  point),  that 
the  pnrcbaser  or  mortgagee  will  not  be  bound  to  inqnice  whether  the  real 
estmte  were  wanted  or  not.    Botl.  Co.  Litt  290  b.  s.  xiv. 

From  this  view  of  the  subject  it  will  be  always  advisable  to  add  a  clause 
to  the  trust  empowering  the  trustees  to  sell,  not  only  that  the  purchaser  or 
OMrtsagee  shall  be  exonerated  from  seeing  to  the  application  of  his  money, 
bat  also  that  he  shall  be  discharged  from  the  obligation  of  inquiring  whether 
the  personal  estate  has  been  collected  and  applied,  or  whether  the  money 
adyancied  is  wanted  for  the  purposes  of  the  trust. 
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[  288  ] 

Heir  etUUled 
qfter   debts 
paid. 

Purchaser  «n- 
der  tnuts  to 
sell,  and  pay 
debts  generally  f 
not  obliged  to 
attend  to  sij/- 
ficiency  or  tn- 
smffidency  qf 
land  sold. 


Contra,  lite 
pendente,  be- 
tween  heir  and 
trustee  for  ac" 
count ;  fw   if 
debts  were  paid 
there  was  no  oc- 
casion for  sale. 


[289] 

Anothfr  report 
qf  Culpepper 
V.  Aftton. 


and  directed  that,  for  payment  qf  his  debts,  his  landt  in  P. 
&c.  should  be  sold  by  his  executors ;  and  bis  meaning  was, 
that  if  all  his  debts  and  the  said  1000/.  might  be  raised 
as  aforesaid,  out  of  the  rents  and  profits  of  his  land,  tene- 
ments, and  beredjtaments,  then  his  lands  in  P.,  &c.  shoidd 
be  conveyed  to  his  son  T.  and  his  heirs ;  and  the  testator  made 
N.  C.  and  H.  C.  his  executors;  and  three  or  four  days  after, 
he  by  lease  and  release  conveyed  the  lands  in  P.,  &c.  to  N.  C. 
and  H.  P.  to  pay  his  debts,  and  die^.  T.  who  was  his  h«r 
at  law,  exhibited  his  bill  to  be  relieved,  and  to  have  the 
land  in  P.  supposing  there  was  sufficient  to  pay  all  without 
sale  of  P.,  8lc.  Cross  bills  were  exhibited.  Three  pobts 
appear  to  have  been  decided  material  to  the  present  question. 

1st.  That  when  lands  are  appointed  or  conveyed  to  pay 
debts,  the  heir  is  entitled  to  have  the  lands  after  the  debts 
paid. 

2dly.  That  a  purchaser  buying  the  lands,  under  such  ge- 
neral appointment  or  conveyance,  is  not  concerned  whether 
there  be  sufficient  or  not;  and  if  he  boy  and  pay,  though 
there  be  sufficient  to  pay  the  debts,  yet  he  shall  hold  the  lands 
against  the  heir,  and  the  heir  must  take  his  remedy  against  the 
trustee.  And  so  if  the  matter  rest  in  account  between  the 
heir  and  trustee,  his  purchase  is  safe,  though  the  money  be  mis- 
spent by  the  trustee. 

3dly.  That  lis  pendens  between  the  heir  and  trustee  to  have 
an  account,  is  sufficient  notice  in  law  without  actual  notice  of 
the  suit(c);  so  that  if  he  purchase,  it  is  at  hb  peril.  Though 
if  in  the  event  of  that  suit,  it  falls  out  that  the  debts  were  paid  ^ 
when  he  purchased,  or  that  there  was  sufficient  of  his  personal 
estate  to  pay  his  debts  without  sale,  the  heir  will  recover  against 
the  purchaser ;  but  if  it  falls  out  that  there  was  a  necessity  to 
sell  them,  then  the  purchaser  is  safe.  But  such  dependence 
of  suit  must  be  real  and  not  collusive. 

The  same  case  is  again  reported  by  the  same  reporter  (6), 
and  the  will  stated  thus :  Sir  T.  C.  by  his  will,  elated  £gth 
February,  l642,  devised,  that  if  all  his  debts  might  be  paid 
out  of  his  personal  estate,  or  out  of  the  rents  and  profits  of  his 
lands,  then  his  trustees,  who  he  recited,  to  be  estated  in  his  lands 
in  trust,  should  convey  his  lands  to  his  son  at  his  age  of  twenty* 

(6)  2  Ca.  Chan.  2f  1.    21  Car.  2. 


(C)  As  to  this  point,  see  postea,  553,  et  sequitur. 
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one  years,  and  receive  the  profits  in  the  mean  time/  and  made 
tbem  eiecutors^  and  died.  It  is  further  stated,  that  the  bill 
was  exhibited  by  the  son,  in  1655,  but  was  not  prosecuted  for 
many  years,  and  that  it  was  grounded  on  the  will,  which,  in 
tnitb,  was  revoked  by  the  deed  made  in  the  March  following, 
whereby  die  lands  were  conveyed  to  the  trustees  and  their  heirs 
to  sell,  to  pay  the  testator^s  debts ;  for  by  the  will  the  executors 
had  only  an  authority  to  sell,  and  that  of  two  parts ;  by  the 
deed  they  had  the  estate  not  only  of  two  parts,  but  of  the 
whole ;  and  there  were  other  variances  in  the  trusts  limited 
ill  the  will  and  in  the  deed.  That  another  bill  was  exhibited 
in  1660,  and  a  third  bill  afterwards.  A  stranger  who  had  no- 
tice of  the  deed,  but  was  not  acquainted  with  the  will,  had  pur- 
Uiased  the  estate.  And  it  was  conveyed  to  him  by  lease  and  [  290  ] 
release,  in  166 1,  forafiiU  consideration;  and  the  purchaser 
yiBs  a  party  to  the  last  bill.  Tlie  cause  was  heard  before  Lord 
Chancellor  Aahly  (o).  And  it  is  stated  ihat  divers  things  were 
agreed  and  resolved. 

Ist.  That  by  the  trust  in  the  will  to  sell,'  the  purchaser  did 
purchase  at  his  own  peril,  if  the  personal  estate  and  profits  of 
t^  land  received  were  sufficient,  and  afterwards  became  insuf- 
ficient. 

2dly.  But  if  the  trust  were  as  in  the  deed,  the  purchaser  First  inut  to 
Vas  safe ;  for  the  vendor  was  liable,  not  the  purchaser.      If  ^y^purSuer 
the  conveyance  were  to  sell  to  pay  debts,    it  pertained  n6t  ^xweroML 
to  the  purchaser  in  such  cases  to  inquire  if  the  debts  were 
satisfied,  espedally  when  no  schedule  of  debts  was  made  to 
ground  his  inquiry  on,  else  no  suqh  trtist  could  ever  be  ere- 
citted* 

ddly.  But  in  this  case  the  heir  (who  was  entitled,  to  the  lands 
after  sufficient  was  raised,  to  have  the  lands  by  a  trust  implied 
and  a  trust  resulting  on  construction  of  the  trust,  though  not 
expressed)  did  attach  his  claim  by  exhibitirig  his  bill,  and  then 
no  man  might  purchase  after  the  bill  lite  pendente.    And  when  ^ 

the  bill  was  exhibited  against  the  trustee,  it  would  bind  him  and      ['  ^1  ] 
all  claimants  under  him  pendente  lite. 


(D)  It  18  cnriona  to  observe  the  want  of  accuracy  in  the  names  and  dates 
of  tbiB  report.  The  cause  is  stated  to  have  been  heard  in  the  tweoty-eightli 
vcar  of  the  reign  of  King  Charles  the  Second,  when  that  Monarch  reigned 
bat  twenty-live  years  only.  This  is  a  mistake ;  it  vras  in  tlie  SI  Car.  2. 
in  the  year  1681,  wlien  Lord  Nottingham  (who  before  was  Sir  Heneage 
Fincb)  was  Lord  Cliancellor,  a/id  not  Lord  Chancellor  Ashly.  Indeed, 
there  does  not  appear  ever  to  have  been  an  English  Chancellor,  or  Lord 
Keeper^  of  the  name  of  Ashly, 
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PwrehMer  If  a  trofit  be  created  for  the  payment  of  scheduled  dAt$^  die 

mww  q»K«^  purchaaer  is  not  concerned  to  see  that  no  more  is  sold  than 
in  payment  rf    what  is  sufficient  to  pay  die  debts  (c).      Thus,  where  S.  the 
M  not  pr^ti-'  plaintiff's  father,   did,  in  April  1666,  convey  several  manors 
^ed  by  more     i^d  igQ  jg  to  B.  and  C.  deceased,  and  E.  and  dieir  heirs,  nntil 
eufflcieni  to  pay  they  had  raised  by  sale  or  profit  suflkient  to  pay  the  debts  tit  a 
mcS*€Mee*^      scAeefefe  to  the  deed  of  trust  annexed,  amounting  to  106l/, 
ekargee  nf  trust  and  also  to  pay  1500/.  to  D.  in  case  he  cqnveyed  an  estate  ac- 
^[^     ^^     cording  to  articles  made  between  him  and  S.  and  after  pay- 
ment of  the  debts,  and  Uie  1500/.  and  all  charges  relating  to 
the  trust,  the  trustees  were  to  stand  seized  .of  the  remainder 
of,  the  lands  unsold  to  the  use  of  the  testator's  son  in  tail, 
with  remainders  over*     The  trustees  entered  and  undertook 
the  trust,  and  sold  to  E.  and  F.  certain  part  of  the  laixls  for 
1500/v  and  to  certun  other  {persons  other  parts  for  77^.  and 
80  raised  by  sale,  in  all,  £97^.  and  afterwards  they  conveyed 
other  lands  to  K.  and  L.  which  was  mentioned  to  be  in  con- 
[  29£  ]       sideration  of  840/.  but  no  money  was  actually  paid,  and  the 
conveyance  to  them  was  only  in  tnui  for  B.  (the  trustee) ; 
and  as  touching  the  1500/.  to  be  paid  to  D.  he  could  not  mAe 
a  good  title,  and  so  the  purchase  was  broken  off;  and  instead 
of  paying  the  1500/.  for  him,  there  was  a  decree  made,  in 
1672,  that  D.  should  pay  to  the  trustees  800/.  being  part  of 
the  purchase-money  that  S.  had  advanced  in  bis  life-time,  which 
800/.  was  accordingly  paid ;  so  that  the  trustees  had  received 
3275/.  whereas  the  schedule  debts  amounted  but  to  106l/. 
and  the  receipts  and  payments  were  all  indorsed  on  the  deeds  of 
trust;  and  after  this  B.  (the  trustee)|  in  l679i  owii^  200/.  by 
bond  to  R.  he  lent  him  200/.  more,  and  thereupon  B.  and  K* 
and  L.  (his  trustees)  made  a  mortgage  to  R.  of  the  lands  con- 
veyed to  them  in  trust  for  B.  for  securing  the  400/.  and  interest, 
and. delivered  to  him  the  deed  of  trust,  by  which  he  had  no- 
tice that  the  trust  was  only  for  payment  of  the  schedule  debts, 
which  amounted  but  to  106 1/.  and  the  1500/.  to  D.  and  had 
also  notice,  by  the  indorsements,  that  the  trustees  had  raised 
by  sale  before  the  conveyance  to  K.and  L.  2275/. ;   but  it  did 
not  thereby  appear  whether  D.'s  1500/.  was  to  be  paid  or  not. 
R.'s  mortgage  was  held  to  be  good  (b)  ;   for,  per  Curiam,  if 

(c)  Spdldinff  v.  Shabner,  1  Vera.  301. 


(E)  And  the  T^rd  Keeper  (Gailford)  said,  that  where  lands  are  to  be  sold 
for  payment  of  particular  debts,  the  purchaser  must  take  care  to  see  his 
money  rightly  applied ;  and  if  the  debts  are  not  paid,  that  b  such  a  breach 
of  trust  as  will  affect  Ihe  purchaser.    Vide  Report^  i  Vera.  305. 
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piore  be  sold  than  is  aofficient  to  pay  the  debts,  that  shall  {  803  ] 
not  turn  to  the  pr^udice  of  the  purchaser,  for  be  is  not 
obliged  to  enter  into  the  account ;  and  the  trilstees  cannot  sell 
just  so  much  as  is  sufficient  to  pay  the  debts ,  and  it  was  ob- 
served^ that  the  trust  was  not  only  for  the  payment  of  debts^ 
but  abo  to  pa^the  trustees  their  costs  and  charges*  It  was 
then  said  for  die  plaintiff,  that  200/.  of  the  money,  on  R/s 
mor^iage,  was  not  advanced  upon  account  of  the  trust, 
but  was  a  debt  owing  by  ^.  (the  trustee),  and  therefore 
ought  not  to  be  charged  on  the  trust  estate.  Sed  non  alio* 
catur. 

But  it  seems  that  if  trustees,  for  payment  of  debts  and  leg»»  Lami  haehg 

^^  a "i      a 

cies,  once  raise  money  siAcient  for  the  purpose,  the  creditors  ^^[^e^prt 

and  legatees  have  no  farther  lien  on  the  lands ;  but  if  the  mo-  ««<  ^*^^^^^ 

iiies  be  misapplied,  they  must  resort  to  the  trustees  for  their  i^^^  thmgk 

satisfaction.    Thus,  where  a  man  limited  an  estate  to  trustees  ^^^^^if*^ 

for  payment  of  debts  and  .legacies  (J),  the  trustees  raised  the 

whole  money,  and  the  heir  prayed  to  have  the  land,  and  this 

was  opposed,  because  the  trustees  had  not  applied  the  acoey, 

but  converted  it  to  their  own  use,  so  that  the  debts  and  legSf 

iiu  remained  unpiiid.    But  it*  was  resolved  that  the  beir  should      [  294  ] 

have  the  land  discharged,  and  the  legatees  should  take  their  re* 

niedy  agamst  the  trustees,  for  the  estate  was  debtor  for  the 

debts  and  Iq^acies,  but  not  for  the  faults  of  the  trustees,  and 

therefore  was  only  liable  so  long  as  the  debts,  &c.  should  or 

might  be  paid ;  and  where  the  land  had  borne  once  its  burden, 

and  the  money  was  raised,  t^  was  discharged,  and  the  trustees 

liable. 

It  appears  also  to  be  a  settled  rule,  that  if  lands  be  convey*  Fhtt  trwt  u 
ed,  devised,  or  appointed,  to  be  sold  or  disposed  of,  for  the  P^  ^^cSH^ 
payment  of  debts  generally,  whether  the  trust  be  effected  ditekm^ed. 
through  the  medium  of  a  direct  conveyance  to  trustees  to  pay  eciS^inniow^^ 
debts,  or  by  way  of  charge,  or  of  pow«r,  the  purchaser  or  S.  P.  S90. 304. 
mor^^ageeis  not  bound  to  see  to  the  application  of  the  money ; 
the  lands  are  discharged  on  payment  of  the  money  into  the 
hand  the  law  appoints  to  receive  it,  and  the  persons  beneficially 
interested  therein  must,  if  there  be  any  default  in  the  applica- 
tion, take  their  remedy  against  tlie  persons  receiving  the  money. 
The  earliest  case  that  I  have  met  with,  in  which  this  question 
directly  occurs,  is  that  of  Elliott  v.  Merryman  (e),  although 

(iQ  Awm,  Micb.  1689,t»  domo  PrO'  736,  though  that  case  may  be  consi- 

eerum.    Salk.  154,  pi.  1.    [Cited  by  dercd  as  over-ruled,  6  Ves.  654,  n. 

Mr.  Hally  and  recogniKed  by  Baroii  — £d.] 
Grabaaii ia  Omerod  v.  iiadmciic, dVes.         (e)  Barnard,  Rep.  £q.  78.  17^1. 


\ 
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r  295  1       there  are  previous  dicta  to  that  eflFect  in  the  preceding'cases* 

But  the  rule  is  stated  in  this  case^  as  universally  acknowledged, 

in  respect  of  lands  given  to  be  sold  for  payment  of  debts;  and 

the  case  of  a  charge  is  thereby  adjudged  to  fall  within  the  same 

principle. 

^^iwiUthatmy       In  this  case,  A.  being  indebt^  to  several  persons  by  bond, 

^I'th^t'  and  likewise  by  simple  contract,  made  his  will,  and  in  the  be- 

my  Umd8  with    ginning  of  it  said,  '^  My  will  is,  that  all  my  debts  be  paid,  and 

{J^'HlSfalf.  I  d<>  charge  all  my  lands  with  the  payment  thereof:"  then  came 

thorizcM  asale^    the  dause  upou  which,  together  with  the  other  circumstances 

mtboundtoaee  of  the  case,  the  present*  question  was  determined.    "  Item,  I 

^^JiT?  ^^     ^^^  *''  °*y  ^^^  *°^  personal  estate  to  B.  to  hold  to  him,  his 

heirs,  executors,  administrators,  and  assigns,  chargeable  never* 
'  theless  with  the  payment  of  all  my  debts  and  legacies ;'  of  this 
will  he  made  B.  executor.  The  testator  died  in  17^;  B. 
proved  the  will,  and  in  that  year  sold  a  freehold  estate,  and 
afterwards  sold  several  estates,  bodi  freehold  and  leasehold. 
The  will  was  recited  in  the  purchase  deeds,  and  to  one  of  them 
r  £Qg  1  a  creditor  of  the  testator's  was  a  subscribing  witness.  The  lands 
were  sold  in  the  neighbourhood  by  outcry.  At  the  time  of  the 
sales  the  creditors  lived  in  the  town  where  B.  lived,  or  within 
three  or  four  miles  of  it.  During  all  this  time,  and  till  the 
•  year  1730,  the  creditors  went  on  regularly  receiving  their  inte- 
rest of  B.  B.  was  a  solvent  man  till  173^,  and  then  he  be« 
came  a  bankrupt.  In  1734  the  creditors  filed  a  bill  i^ainst  the 
purchasers  of  the  lands,  the  executor,  and  the  assignees  under 
his  commission,  in  order  to  have  a  satisfaction  of  their  debts 
out  of  these  lands,  which  were  sold  by  B.  And  hb  Honour 
was  of  opinion  that  they  were  not  entitled  to  relief.  He  sud 
it  was  true  that  the  words  in  the  will  did  not  amount  to  a  de- 
vise of  the  lands  to  be  sold  for  payment  of  debts,  snd  only 
imported  a  charge  upon  them  for  that  purpose.  However,  this 
was  such  a  devise  as  was  within  the  meaning  of  the  statute  of 
fraudulent  devises,  and  interrupted  the  descent  to  the  heir  at 
law.     His  Honour,  after  oonsidering  the  case  as  to  the  lease- 


Charge  qf  debts  (F)  It  was  formerly  thought  otherwise.  In  an  anonymoas  case  in  Mose- 
generaUy  same  ley  (p.  96.  and  see  Newell  v.  fVordy  Nels.  Ch.  Rep.  S8.),  it  is  laid  down  that 
as  devise  for  a  purchaser  shaU  be  bocuid  to  see  to  the  application  of  hU  purchase  money 
tkat  purpose,       if  tlie  debts  be  only  charged  on  the  estate ;  but  Lord  Catiiden,  C.  was  of  a 

different  opinion  in  Walker  v.  SmaUwottd,  Amb.  Rep.  676,  cited  postea,  SOS. 
And  the  present  Lord  Chancellor  Eldon,  in  a  note  to  Jenkins  v.  Uiles  (6  Ves. 
654,  n.  (a) )  is  reported  to  tiave  said,  that  it  had  been  long  settled,  that  where 
a  man  by  deed  or  will  charges  or  orders  an  estate  to  be  sold  for  payment 
of  debts  generally,  and  then  makes  specific  dispositions,  the  purchaser  would 
not  be  bound  to  see  to  the  application  of  his  money ;  it  was  just  the  same 
as  if  tlie  specific  bequests  were  out  of  the  will. 
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hfAds,  8ud,  he  would  consider  the  other  sales  upon  the  general 
rules  of  the  court    The  general  rule  was,  that  if  a  trust  directed   General  ruU  n 
land  should  be  sold  for  the  fmyment  of  debts,  generally,  ihe  J^^^SIISS'jSeL 
purchaser  was  not  bound  to  see  the  money  was  rightly  applied. 
On  the  other  hand,  if  the  trust  described  that  lands  should  be       [  ^97  ] 
wold  for  the  payment  of  certain  debts,  mentioning  in  particular 
to  whom  those  debts  were  owingj  the  purchaser  was  bound  to 
see  that  the  money  was  applied  for  the  payment  of  those  debts* 
The  present  case,  indeed,  did  not  fall  within  either  of  those 
roles;  because  here  lands  were  not  given  to  be  sold  for  the  pay- 
ment of  debts,  but  were  only  charged  with  such  payment  (J"), 
However,  the  question  was,  whetlier  that  circumstance  made 
auy  difference?  And  his  Honour  was  of  opinion  that  it  did  not. 
And  if  such  a  distinction  was  to  be  made,  the  conseijnence 
would  be,  that  whenever  lands  were  charged  with  the  payment 
of  debts,  generally,  they  could  never  be  discharged  of  the  trust, 
without  a  suit  in  that  court,  which  would  be  extremely  incon- 
▼enirat.    No  instance  had  been  produced  to  shew,  that  in  any 
other  respect  the  chaining  lands  with  the  payment  of  debts 
differed  from  the  directing  them  to  be  sold  for  such  a  purpose, 
and  therefore  there  was  no  reason  that  there  should  be  a  differ- 
ence established  in  this  respect  The  only  objection  that  seemed 
to  be  of  weq;ht,  with  regard  to  this  matter,  was,  that  where    ,  r  £93  1 
lands  were  appointed  to  be  sold  for  the  payment  of  debts,  ge- 
nerally, the  trust  mig^t  be  said  to  be  performed  as  soon  as  the 
lands  were  sold;  but  where  they  were  only  charged  with  the 
payment  of  debts,  it  might  be  said  that  the  trust  was  not  per- 
formed till  those  debts  were  discharged,  and  so  far  indeed  was 
tme,  that  where  lands  were  charged  with  the  payment  of  an- 
nuities, those  lands  would  be  charged  in  the  hands  of  the  pur* 
chaser,  because  it  was  the  very  purpose  of  making  the  lands  a  Lands  mtde  « 
fund  for  that  paymetit,  that  it  should  be  a  constant  and  sub^  'tT^J^  SST 
usiing  fund;  but  where  lands  were  not  burdened  with  such  a  nueao  inthe 
subsisting  charge,  the  purchaser  ought  not  to  be  bound  to  look  chaser  {0"^^"^ 

ft 

(/)  Vide    Newman    v.    Johnson^  Lord  Chancellor,  that  this   shonM 

1  Vera.  45,  one  devised  **  My  debts  amount  to  a  devise  to  sell  for  pay-  ' 

and  legacies  being  first  deducted,  I  ment  of  his  debts.    [£t  vide  S.  P.. 

dcTise  all  my  estate^  both  real  and  Skallcross  v.  FindeHf  S  Ves.  738.— 

personal,  to  I.  S."  and  held  by  the  EdJ]  • 

■ 

(G)  In  the  case  of  fVynn  v.  WiUianu,  5  Ves.  135,  the  question  was,  whe-  To  exaneraU 

tber  if  tliere  be  a  general  charge  of  debts  followed  by  the  bequest  of  an  lands  frem 

anooity •  the  purchaser  would  be  liable  to  see  his  money  applied  ?   And  it  was  charge  </  awnk* 

mrgaed  at  the  bar,  that  as  the  estates  in  question  were,  under  the  will,  liable  Uy,  jmrehaser 

to  debts,  Hon  constai  but  that  the  purchase  money  of  the  defendant  might  mutt  see  hu 

haTe  been  applied  to  the  payment  of  the  debts,  which  were  paramount  the  numey  applied 

annuity.    AimL  if  the  porcbate  money  were  so  applied,  the  defendant  had  a  in  payment  1/ 
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tare  to  be  aMy 

propriaiedfor 
teeming  oiuitii- 
ly,  fmrcJuuer 
exonerated  (^h), 

[299] 


Eetate  to  be 
Mildf  and  SL 
foid  to  A,,  pwr- 
chaaernmst  tee 
U  paid;  con- 
trail <o5eMM 
generaUff» 


JUtmiufor 
above  general 
fnk* 


[300] 


to  the  application  of  the  money,  and  that  seemed  to  be  the 
true  distinction. 

The  subject  again  occurred  in  the  case  of  Stnith  ▼.  Guyon(g); 
there  the  testator  ordered  his  copyhold  estate  to  be  sold,  and  the 
money  arising  therefrom  to  go  into  the  mass  of  his  personal 
estate,  and  then  ordered  his  personal  estate  (subject  to  his  debts) 
to  be  divided  into  four  parts,  one  fourth  part  to  A.  [another 
fourth  part  to  B. — Ed."]  and  the  remaining  two  fourth  parts  to 
secure  the  payment  of  certain  annuities  given  by  the  will.  The 
question  was,  whether  the  purchaser  was  bound  to  look  to  the 
application  of  his  purchase  money.  Et  per  Lord  Chancellor 
Thurlow,  the  purchaser  is  a  mere  stranger,  and  is  not  bound  to 
look  to  the  application.  Where  die  estate  is  to  be  sold,  and  a 
specific  sum,  as  5l,  to  be  paid  to  ^.,  the  purchaser  must  see 
to  the  application ;  but  where  it  is  to  be  sold  generally,  he 
is  not. 

The  same  general  doctrine  had  been  laid  down  by  tb^  late 
Sir  Thomas  Sewel,  when  Master  of  the  Rolls,  iu  a  case  of 
Tenant  v.  Jackson,  and  Cotton  v.  Everall  (A),  the  10th  of  Fe- 
bruary, 1774,  and  he  cited  in  support  of  it,  Langley  v.  Lord 
Oxford,  the  11  th  of  May,  1748 ;  it  was  also  adopted  by  Lord 
Kenyon,  upon  a  re-hearing  of  the  last  cause  (i). 

The  reason  on  which  this  rule  is  founded,  is  given  in  the 
second  resolution,  in  the  case  of  Culpepper  v.  Aston,  before- 
mentioned,  as  it  is  reported,  2  Chan.  Ca.  1221,  and  more  for- 
cibly in  the  case  of  Elliott  v.  Merryman  (t),  namely,  "  that 
otherwise  the  lands  could  never  be  discharged  of  the  trust,  witfiout 
a  suit  in  Chancery,  which  would  be  extremely  inconvenient!' 
'*i  It  is  a  resolution  in  support  of  the  trust,  that  the  estate  may 
be  sold  (ft)." 


[g)  1  Bro.  Ch.  Ca.  186. 
(A)  1  Bro.  Ch.  Ca.  186,  n.  f. 
(t)  Sapra,  295. 


(k)  Per  Lord  Hardwicke  in  the 
case  of  Loyd  v.  Baldwyn,  iirfiB,  310. 


right  to  consider  himself  discharged.  But  the  Master  of  the  Rolls  said  Ee 
could  not  enter  into  that  without  a  very  bnrtliensome  account  of  aU  the 
estates  of  the  testator ;  what  part  was  sold ;  their  value ;  the  application  of 
ever^  sum  paid  by  the  devisee  of  the  estates  in  exoneration  of  the  debts  of 
his  father  (the  testator) ;  to  see  whether  the  defendant  could  avail  himself 
of  that  point,  which,  from  certain  letters  produced  in  the  cause,  his  Honour 
could  hardly  suppose ;  he  believed  those  debts  were  discharged  by  the  de» 
visee ;  ther^ore  he  did  not  think  the  defendant  had  a  right  to  caU  for  an 
account,  which  he  believed  would  not  be  to  his  advantage,  and  would  be 
attended  with  an  enormous  expence ;  he  would  not  direct  an  account  then^ 
but  would  hear  the  defendant's  counsel  on  it,  if  he  choose ;  npon  which  tbe 
defendant  gave  up  the  point. 

(H)  That  is,  from  any  farther  liability  than  seeing  his  money  invested  in 
a  fund  of  sufficient  durability,  for  the  regular  payment  of  the  annuity,  siicli 
as  in  government  or  real  securities. 

(I)  For  these  cases  of  Tenant  r.  Jackton,  Cotton  v.  EveraU  or  Bbemff,  mad 
Langl^  V.  Oa^ord,  and  other  manuscript  cases,  see  tlie  Appendix. 


,  THK   APPLICATION    OF   MOHBY.  228 

Bnt  the  above  rale  admits  of  several  exceptions. 

Thus^  in  the  case  of  lihel  v.  Bean  (I),  which  was  a  devise  of  Dewu  to  A. 
lands  bya  father  to  a  son^  subjea  to  the  payment  of  debts,  a  ^2!^^^^ 
qoestion  arose,  whether  a  creditor,  to  whom  the  son  had  mort-  *^  ^^^"^^i^f* 
gaged  these  lands,  should  retain  them  by  way  of  security  for  his  to  retain  UmdM 
own  debt,  as  well  for  the  old  debt,  as  for  the  money  lately  MkiM  old  debt 
advanced.     Lord  Hardwicke  admitted  the  general  rule  above 
stated,  where  no  schedule  of  the  debts,  but  said  this  rule  was 
never  carried  so  far  as  to  put  it  in  the  power  of  the  devisee 
in  trust,  or  the  heir  at  law,  who,  in  the  Court  of  Chancery,  is 
considered  as  a  trustee,  to  favour  one  creditor,  which  would  be 
the  consequence  if  this  was  allowed.     And  his  Lordship  al<* 
lowed  the  mor^[agee  the  principal  and  interest  of  the  money  he 
advanced  to  the  sou,  but  said,  as  to  his  old  debt,  he  could  not 
be  put  in  a  better  condition,  but  must  come  in  pari  pasm  with       [  301  ] 
die  rest  of  the  creditors.    And  his  Lordship  distinguished  this 
case  from  that  of  an  executor,  who,  having  power  to  administer 
the  assets,  and  the  legal  estate  in  him,  may  sell  a  term,  and  the  Executor  AMy 
vendor  retain  it,  and  this  even  to  satisfy  a  debt  of  his  own:  but  u«  oim  dM 
that  was  owing  to  the  legal  power  of  the  executor  over  the  ('')* 
atsetSf  upon  which  the  court  would  not  break  in. 

And  io  the  last  case,  Lord  Hardwicke  said,  that  it. had  never  Detme  In 
been  held,  that  if  a  devisee  in  trust  mortgiq;ed  to  a  creditor  of  S^^hS*  Mni 
his  own,  for  satisfaction  or  security  of  that  debt,  sach  mort-  debt^mMtgtifee 
gagee  having  notice  of  the  trust,  should  retain  the  estate  against  itauu  fw  debt 
the  creditors  under  that  trust;  or  if  he  mortgaged,  with  notice,  ^  ^^  ^^* 
byway  of  securing  the  debt  of  the  testator,  it  altered  not  the 
case;  for  the  estate  was  a  security  in  the  hands  of  the  trustee 
before,  and  it  only  operated  to  change  the  course,  which  the 
court  would  not  suffer  the  trustee  to  do,  considering  it  as  a 
fraud  to  give  the  preference  to  one  creditor,  which  the  law  had 
not  established,  nor  would  that  court  allow. 

Another  exception  to  the  last  rule  is,  where  the  trustee  or 
heir,  or  person  to  sell  or  dispose,  n  called  upon  in  a  court  of      [  302  ] 
Equity  to  execute  the  trust;  for  thereby  the  execution  of  the   ^JjI?^^[SJ« 
trust  is  taken  out  of  the  hands  of  the  trustee  to  be  executed  by  exener^ue  fmr- 

fk«  ^_.^^  ehuerfromeee' 

A.  devised  his  estate  to  his  son  B.,  charged  with  the  payment  aftpUed  brfore 
of  debts  (m).    B.  afterwards  made  his  will,  and  devised  to  C.  /or  ^yment^ 

yet  U  doee  mai 
(J)  1  Vei.  «ld.  1748.  [S.  C.  l  Dick.  ISS.— £d.]  («)  1768.  ^«*- 


^)  This  caM  does  not  seem  much  in  point 


Seeue  if  tbe  purchaser  or  mortgagee  coUode  ^th  the  execntor, 
SVero.  616;  and  see  the  subject  amply  discussed  In  a  preceding  note, 
at  ea,  102.  of  this  edition,  note  (P). 
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fals  Wife,  chaiiged  with  the  payment  of  his  debts*  A  bHl^ss 
filed  (n)  by  bond  creditors  of  A.  and  B.  for  satisfaction  of  their 
debts  out  of  the  personal  and  real  estates.  B.  having  mort-) 
gaged  part  of  the  estate  to  L.,  he  was  made  a  party;  and  after 
he  (L.)  and  C.  had  put  in  their  answer,  they  joined  in  a  sale  of 
the  estate  to  Y*  One  question  was  as  to  the  validity  of  the  sale 
pendente  lite*  It  was  argued  for  the  plabtiff,  from  the  incon- 
venience of  the  creditors  bringing  such  a  bill,  if  the  trustee 
could  sell  after  bill  filed.  It  was  said,  that  the  execution  of  the 
trust,  upon  filing  the  bill,  was  in  the  hands  of  the  court,  and 
that  the  trustee  had  submitted  to  it  by  her  answer.  On  the  other 
side,  it  was  contended,  that  no  such  inconvenience  would  arise, 
but  rather  an  advantage,  to  the  creditors,  by  having  an  early  and 
less  expensive  sale  than  under  a  decree,  and  before  a  Master. 

L  ^^  J  Hiat  if  the  sale  was  unfair,  that  would  be  a  sufficient  ground  to 
set  it  aside,  but  none  other  would.  That  such  a  sale,  before 
bill  filed,  would  be  binding  upon  the  general  creditors,  and 
ought  to  be  so  after  bill  filed.  That,  the  court  permits  many 
transactions  to  alter  people's  rights  after  bill  filed,  as  third 
incumbrancers  to  bring  in  a  first  incumbrancer.  Sid  per  Lord 
Camden,  Chancellor.  This  is  a  very  material  case  in  point  of 
precedent.  The  question  is,  where  there  is  a  bill  by  creditors, 
for  sale  of  an  estate  to  pay  debts,  and  all  the  parties  have  put 
in  their  answers,  and  submitted  to  the  jurisdiction,  whether  the 
heir  at  law,  or  devisee,  can  sdl  without  the  privity  of  the  court 
or  the  creditors  f  The  creditors  have  a  right  to  call  on  the  heir, 
or  devisee,  to  execute  the  trust;  and  though  this  court  has 
established  it  as  a  rule,  that  where  the  charge  is  genevaU  the 
purchaser  is  not  bound  to  see  to  the  application  of  the  pur- 
chase money ;  yet  if  the  trustee  is  called  upon  in  this  court,  it 
takes  the  execution  of  the  trust  out  of  the  hands  of  the  trustee 
to  be  executed  by  the  court.  The  trustee  has,  by  her  answer, 
submitted  to  a  sale  in  this  court.  She  has  parted  with  the 
execution  of  the  trust  to  the  court;  and  where  the  court  has 
attached  its  jurisdiction,  it  would  be  ioconvenient  to  permit  a 

[  504  ]      SAle  but  by  the  court.    Though  a  general  charge  does  not  make 

a  purchaser,    before  the  suit,   see  to  the  application  of  the 

money,  yet  after  a  suit  commenced,  /  should  hold  him  bound 

Sate  pendente    to  it ;  and  I  hold  it  as  a  general  rule,  that  an  alienation  pending' 
lite  rout  (M).     a  suit  is  void. 

(ft)  Walker  y,SmaUiDaod,Amh,  676. 


(M)  If  there  has  been  a  conveyance,  it  should  seem  that  the  legal  estate 
rill  have  passed,  altliough  the  sale  may  b«  avoidable  in  equity. 
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Where  lands  are  devised  or  appointed  for  the  payment  of  Devi$eio9eU, 
debts  generally,  the  rule  I  have  first  stated  will  apply  with  equal  ^^^^^ 
force,  although  the  estate  be  charged  with,  or  subject  to,  the  pwrckasereouH 
payment  of  particular  legacies.     Thus,  where  A.  surrendered  "^^^^^ 
his  copyhold  (o),  ai^d  devised  his  real  estates  to  trustees,  to  sell  ^*  onguferable 
and  pay  his  own  and  his  father's  debts  and  legacie8>  the  residue  beiaSed^ ^rv^ 
to  his  two  sisters  (p).    No  particular  debts  were  specified  in  the  ^^^) ' 
vill,  but  legacies  to  the  residuary  devisee  and  others  to  a  con* 
siderable  amount  were  given  by  both  of  their  wills.    The  trus- 
tees sold  great  part  of  the  estates^  and  embezzled  the  moneys 
without  discharging  the  debts  and  legacies.    The  rest  of  th^ 
estate  was  possessed  by  one  of  the  residuary  devisees.    The  bill 
was  by  plaiatifis,  as  purchasers  of  several  parts,  to  be  indem-       [  305  j 
nified  against  the  debts  and  legacies  by  the  estate  remaining  un- 
sold, which  was  prayed  by  the  bill  to  be  eold  for  that  purpose. 
Etptr  Lord  Hardwicke^  Chancellor,  where  there  is  a  trust  or 
devise  for  payment  of  debts  generally,  a  purchaser  is  not  ob- 
liged to  see  to  the  application  of  his  money,  as  he  is  wher6 
there  is  a  schedule  or  particularizing  of  the  debts.    In  this 
case  the  subjecting  the  estate  to  the  payment  of  l^acies  will 
not  make  the  purchaser  answerable  for  the  disposition  of  the 
Bioney,  because  the  legacies  cannot  be  paid  without  the  debts, 
and  they  are  not  specified.     The  above  general  rule  has  an 
etception  {q)  where  there  is  a  collusion  between  the  trustee  and 
the  executor.    I  should  have  dismissed  the  plaintiff's  bill  with 
costs,  if  the  defendants  had  made  the  proper  defence;  but  in- 
stead of  insisting  on  the  above  rule,  they  have  insinuated  col- 
lusion between  them  and  the  trustees.    Tlierefore  decree  plain- 
tiffs to  hold  and  enjoy  against  the  defendants. 

So  in  the  case  of  Jebb  v»  Abbott,  in  Chan,  gth  Feb.  1782(r),  /or,  not  being 
it  was  held,  that  where  debts  and  legacies  are  charged  on  lands,  ^^i^^  ^  ^. 
the  purchaser  holds  free  from  the  claims  of  the  legatees ;  for  "?*  ^toUga- 

.  o  '  ciu,wmehntu$t 

not  being  bound  to  see   to  the  discharge  of  debts,  he  cannot  be  ^md  first, 
be  obliged  to  see  to  the  discharge  of  legacies,  which  cannot  be       [  ^^  j 
paid  till  after  debts.    The  present  Lord  Chief  Justice  of  the 
King's  Bench  assented  to  this  position,  and  said  it  had  been 
determined  by  Lord  Hardwicke< 

wAgain^  in  Benyon  v.  Gibbs,  in  the  Sittings  after  Hil.  Term,  Samelaw4 
1788(s).    Hie  testator  had  charged  his  estate  with  the  payment 

(0)  Ragen   v.    SkUUMme,  Amb.  Co.  Litt  S90  b.  n.  1.  s.  xiv.  5.— £d.] 

188.  1753.  («)  Cited  by  Mr^  Bvtler  in  his  note 

{p}  Ibid.  on  Co.  Litt.  290, 14th  edit.    [Beynon 

(j9)  S  Vera.  616.  V.  GoUbU,  BiiU.    Co.  Litt.  390  b^ 

(r)  Cited  by  Mr.  Btttler  in  liis  note  n.  1.  s.  xiv.  3.— £d.J^ 
M  Co,  Litt.  «90,  14th  edit.    [Buti^ 
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of  his  jast  de))ts  generally,  and  with  a  legacy  of  800/.  for  Im 

daughter  for  iife|  and  after  her  death  for  her  children.    The 

trustee  had  joined  in  a  conveyance  of  part  of  tlie  estate  to  a 

purchaser,  and  permitted  the  800/.  to  come  into  the  hands  of 

the  daughter's  husband,    and   it  was  wasted.    The   bill  was 

brought  by  the  wife  and  children,  to  have  the  legacy  made  good 

by  the  purchaser  of  the  tetate,  and  against  the  trustee.     It  was 

dismissed  (ss)  against  the  purchaser,  on  the  ground,  that  as  there 

was  a  general  charge  of  debts,  the  purchasers  were  not  bound 

to  see  to  the  application  of  the  purchase  money. 

[  307  1  Where  money  is  raised  under  the  sanction  of  an  act  of  par- 

hm^^  par-     lidnicnt  by  mortgage,  for  a  particular  and  express  purpose,  it 

Itatuftf/orfwr-  geems  incumbent  on  the  person  advancing  it  to  see  it  applied  to 

permn  adumc-    that  specific  purpose,  as  the  lahd  will  be  liable  to  no  more  than 

*ii^mlS^  **  what  is  actuallif  employed  according  to  the  act. 

The  case  of  Sir  John  Cotterell  et  ah  v.  Serjeant  Hatnpson 
et  aL  is  a  strong  instance  of  this  kind  {Jty,  There  a  tenement 
called  D.  and  a  printing-house,  were  settled  in  1658  on  A.  the 
father  of  the  defendant,  for  life,  then  on  his  mother  for  life, 
and  afterwards  on  himself  in  tail ;  and  the  printing-house  being 
afterwards  burnt,  and  A,  being  but  tenant  for  life,  he  could  not 
raise  money  to  rebuild  it.  Whereupon,  92  Car.  2.  (ti)  an  act 
of  parliament  passed  reciting-  the  marriage  settlement,  and  A/s 
incapacity  to  rebuild,,  which  enabled  A.  to  sell  hn  lands  in 

[  308  ]       K and  S ,  to  rebuild  and  stock  the  printing-house  for 

the  benefit  of  A.'s  wife  and  children ;  and  the  tenement  called 

D.  and  land  in  K ^  were  vested  in  trustees,  B.  and  C.  ^ 

sell  to  raise  money  for  building  and  stocking  the  printing-house, 
and  the  surplus  to  purchase  lands  to  be  settled  to  the  uses 
of  the  said  marriage  settlement.  A,  and  the  trustees  B.  and 
C.  in  1677,  mortgaged  D.  to  L.  in  fee.  In  I68O,  A.  made 
his  will,  and  G.  his  executor,  in  trust  for  his  son  during  his 
minority,  who  having  married,  he  and  his  mother  and  G»  trans- 
ferred the  executorship  to  P.  (his  ^vlfe's  father)  in  1662.  And 
B.  and  C.  (the  trustees  under  the  act  of  parliament)  by  appoint- 
ment of  G.  transferred  the  equity  of  redemption  of  the  mort- 
gage to  P.  and  another.  And  they  and  L.  (the  first  mortgagee) 
in  consideration  of  1800/.  paid  by  the  plaintiff  T.  assigned  the 
mortgage  to  him.  In  1682,  W.  lent  P.  £60/.  which  the  latter 
agreed  should  be  secured  by  the  said  mortgage ;  and  T.  by  writ- 
ing under  hand  and  seal,  'by  P.'s  direction,  acknowledged  him- 
self a  trustee  for  W.  in  the  mortgage,  as  to  the  security  the 

(if)  [WiUi  cosU.— £</.]  <0  168€>  CottereU  r.  Jlam^son,  %  Veni.  5. 

(i»).167l. 
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260/.  after  his  own  1800/.  and  interest  were   paid.    And  P. 
aad  his  co-trustee  assigned  the  equity  of  redemption  to  W.  for 
that  purpose.    And  the  bill  waS|  that  the  defendants  might  re- 
deem or  be  foreclosed.    The  defendant  (A.'s  sod)  insisted  that 
he  had  been  abused  by  the  transfer  of  the  executorship^  and  that 
no  morie  money  ought  to  be  chained  on  the  mortgage  than  what       [  S09'  ] 
was  taken  up  and  employed  according  to  the  trust  of  the  act  of 
parliament.     On  the  other  side  it  was  contended,  that  it  could 
not  reasonably  be  intended,  that  the  mortgagee  could  be  privy 
to  and  could  prove  the  laying  out  of  the  money  according  to  the 
act  of  parliament;  and  that  no  man  would  lend  money  upon 
tiie  trust  of  an  act  of  parliament,  if  it  was  incumbent  on  him  to 
see  the  money  laid  out  and  employed  according  to  the  act;  and 
that  such  a  construction  of  die  act  could  not  consist  with  the 
iDtention  of  the  act,  but  utterly  prevent  the  same.    But  it  was 
decreed  by  the   Lord  Chancellor,  that  no  more  ought  to  be 
charged  on  the  mortgage  than  what  was  taken  up  and  employed 
according  to  the  trust  of  the  act  of  parHament. 

If  money  be  advanced  on  sale  or  mortgage,  under  a  decree  Decree  to  ntUe 
of  the  Court  of  Chancery,  and  directions  for  that  purpose^  und  ^^  J'^'J'/' 
be  thereby  directed  to  be  applied  for  payment  of  debts^  and  a  ascettaiued  by 
report  be  made  ascertaiuing  the  debts,  the  purchaser  or  mort-   ^^^'Jl^ii 
gagee  advancing  the  money  must  see  it  applied  in  payment  of  *"«^  «^«  ^ 
the  creditors.     Payment liy  such  purchaser  or  mortgagee  to  a  orpay^tt'^uUo 
trustee  for  the  purposes  in  the  decree  or  order  mentioned,  will  ^^^^r'qm  i 
iiot  disdiarge  Uiem.  ^         '' 

Thus  in  tiie  case  of  Lloyd  v^  Buldmn(y),  which  appears  to 
lunre  been  a  bi^  filed  by  creditors  against  a  mortgagee  under  a 
decree  of  the  court,  to  make  the  estate  in  his  hands  liable  to 
maLe  good  that  decree,  the  reporter  states  that,  a  decree  was 
amde  and  directions  for  a  sale  or  mortgage  with  approbation  of 
the  Master,  and  that  the  money'  raised  thereby  should  be  ap- 
-plied  for    payment  of  the  debts  (n),  and  a  report  was  made 
ascertaining  the  very  debts  by  schedule.     Instead  of  applying 
the  money  as  the  decree  directed,  the  estate  was  mortgaged  to 
the  defendant,  and  upon  reciting  the  bill,  and  all  the  proceed- 
ings thereon,  the  money  was  paid  to  a  trustee  named  by  the 

(y)  1  Ves.  173. 


(N)  Xfae  decree,  as  extracted  from  tlie  Register's  Book,  was,  ''  Tbat  the 
estate,  or  a  sufficient  part  thereof,  should  be  sold,  &c. ;  and  the  money  om- 
lag-  /rmn  such  etAe  paid  into  court ;  and  reserved  farther'directions."  Se^ 
Belt's  Soppleinent  to  Ves.  sen.  p.  lOS.  This  makes  a  material  difference 
in  tlie  case.—- For  the  present  practice,  in  cases  of  this  kind,  see  the  next 
i^e. 

IP  2 
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defendaot;  on  the  part  of  tbe  defembnt  it  was  ionsted,  tht 
the  estate  was  not  Ikble  in  Us  hands  to  tbe  demands  of  the 
piaintiflb,  but  that  supponng  it  liable^  it  was  only  tn  de£iult  of 
payment  by  the  trastee,  against  whom  the  pbuntiffs  should  be 
first  turned.  Sed  per  Lord  Hardwicke  (Chan.)  If  die  court 
[311]  should  not  hdd  this  estate  in  the  hands  of  the  mortgagee  to  be 
liable,  it  would  be  vain  hereafter  to  make  such  a  decree  for  the 
payment  of  debts ;  for  then  any  person  might  afterwards  por- 
xhase  with  full  notice,  pay  the  money,  and  the  creditors  go 
without  any  satisfaction.  It  was  true,  it  was  m  established 
doctrine,  that  on  a  trust  or  devise  for  payment  of  debts  in  ge- 
neral, without  a  specification  of  debts  in  a  schedule,  a  pur- 
chaser would  be  indemnified,  and  not  obliged  to  see  to  the  sp- 
plication  of  the  money,  or  look  after  the  creditors,  which  was 
in  support  of  the  trust,  that  the  estate  might  be  sold.  But  if 
there  was  such  a  specification  or  schedule,  a  purchaser  or  mort- 
gagee was  bound  to  see  to  the  application  of  the  purchase  mo* 
ney.  So  where  there  was  a  decree,  which  reduced  it  to  as 
much  certainty  as  such  a  specification ;  for  the  purdiaser  did 
not  pay  to  the  trustees  in  such  cases,  but  roust  see  to  the  appl^ 
Be  may  opply  cation,  and  take  assignments  from  the  creditors :  oth^wise  the 
t0  ^^^^k^  purchaser  ought  to  apply  to  the  court  that  the  money  should 
intkeb4Mk{o),  be  placed  in  the  bank,  and  not  taken  out  without  notice  to  him, 

the  reason  of  which  was,  that  it  was  at  his  peril.    As  to  die 

order  in  which  he  was  liable,  they  could  not,  by  what  they  had 

[  312  ]       done  among  themselves,  change  die  security  of  the  creditor^ 

for  that  was  reversing  things.     He  was  the  defendant's  own 

trustee,  and  possibly,  after  satisfaction  against  the  estate,  the 

mortgagee  might  come  against  the  trustee,  from  whom  he  took 

covenants. 

Deviu  to  tms-       A  notion  l|as  prevailed  and  been  adopted  by  an  able  and  in- 

***•  *^i^Suied    8®**^^"**  annotator  on  Coke  on  Littleton  (i),  that  it  is  a  setded 

debit,  ffurehaser      ^^)  yide  Mr.  Butler's  note  on  Co.  Lilt.  290  bw    [n.  1.  as.  xiv.  1,  S,  3.- 

baund  to  see  £j^\  *"  ' 

hie  money  op- 
piied  (p;.  ~~  — — ^ 

Of  payment  rf       (^)  '^^^^  i"  ^^^  the  common  practice  wliere  tbe  purchaser  is  boand  to 
mmey  into  ^^  ^"  money  applied  and  there  is  a  snit  depending,  as  then  be  will  not  be 

Lunk*  bonnd  to  see  his  money  ^plied  any  farther  than  a  payment  into  the  bank 

in  the  name  of  the  accountant-general  of  the  Conrt  of  Chancery.  The  court 
nyill  take  upon  itself  the  application  of  the  money,  which  will  exonerate  the 
purchaser  or  mortgagee.  This  i%as  recognised  as  the  prevailing  practice 
of  the  profession  in  a  late  case,  by  his  Uononr  the  present  Vice-Chancelk)r> 
who  said  '*^  the  payment  of  the  money  into  the  bank,  under  the  direction  of 
the  court,  is  for  the  security  of  all  parties ;  it  is  safer  there  tlian  in  tbe 
hands  of  the  trustees,  and  must  be  considered  as  a  payment  made  to  the 
trustees.  The  oourt  will  take  care. that  it  is  properly  applied."  BinksJ' 
Lord  Rokehy,  t  Madd.  Rep.  239. 

(P)  The  author  here  enters' into  a  discussion  (wUich  occupies  this  and  the 
vext  eighteen  pages),  whether  the  doctrine,  as  above  stated,  is  correct,  and 
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rule  in  the  law  of.  England,  in  which  all  the  books  agree,  atid 

for  which  the  cases  of  Elliott  v.  Merrymap,  Spalding  v.  Skal" 

mer,    Culpepper  ▼.  Aston,   Cotterell  v.   Hampson,    Smith  v, 

Guyon(a\  are  supposed  to  furnish  decisive  authority,  that ''  if 

"  a  person  devises  lands  to  trustees  to  sell  for  payment  of  his 

^  debts  and  legacies  (and  the  same  principle,  if  it  exists,  ap* 

^  plies  equally  io  the  case  of  a  conveyance  on  similar  trusts)       .   . 

^'  if  the  debts  are  specified  or  scheduled,   the  purchaser  or 

^  mortgagee  is  bound  to  see  to  the  application  of  the  monies  ; 

*'  and  the  ground  of  this  conclusion  is/'  said  to  be,  '^  that  his 

*^  specifying  them  is  an  evidence  of  his  intention  that  the  pur- 

^  chaser  shall  be  obliged  to  see  to  the  application^  and  that  his        [  ^^3  ] 

"  non-specifying  them  is  an  evidence  of  the  contrary.    For,** 

it  is  said,  '^  this  distinction  is  not  to  be  considered  as  taking  its 

**  rise  from  znj  fundamental  principle  of  equity  or  justice,  that 

''  when  the  testator  devises  in  one  manner,  the  purchasers  or 

''  mortgagees  should  be  answerable  ;  and  that  if  he  devises  in 

^'  another  manner,  ,they  shall  not  be  answerable  bttt  merely  , 

^  as  a  rule  of  construction ;  for  it  is  clearly  in  the  testator^s 

**  power  to  make  the  purchaser  or  mortgagee  either  answerable 

**  or  not  answerable.     Where  there  is  not  auy  positive  clause 

^  or  expression  to  denote  his  intention  one  way  or  the  other^ 

''  recoural,**  it  is  said,  ''  must  be  had  to  implication,  and  when 

^  there  is  no  contrary  implication,  the  courts  consider  the 

''  modes  of  the  devise  in  this  respect  to  amount  to  an  implica- 

^  tion.     As  to  legacies,  they,  fit>m  their  nature,  must  be  con-   MirHgagee 

'*  stdered  so  fidr  as  specified  or  scheduled  debts,  that  the  pur-  paymeni  ^  u- 

**  chaser  or  mortgagee  from  a  devisee  of  a  real  estate  in  trust  JJ^f*  *^|[L 

^  to  sell  it  for  the  payment  of  debts  and  legacies,  must  see  his  mtmey  t^pUed. 

"  money  applied  in  discharge  of  them,  unless  there  is   an  ex- 

**  press  clause,  or  sufficient  implication  from  other  parts  of  the 

^  will^  that  the  testator  intended  to  free  him  from  that  obliga-        f  314  ] 

**  tion."  'I1ie  inconveniences  of  this  doctrine  are  jnstly  lamented    CoMoiiences 

by  the  author  of*  the  note  t6  which  I  have  alluded,  who  feels   lemen^^ 

in  common  with  other  practitioners,  ''  that  though  in  some   '^* 

(a)  Sopra.    [287.  291.  295.   S98. 307.— £tf.] 


the  resolt  of  his  diBquisition  is^pages  329  and  330,  postea),  that  a  purchaser 
or  mortfi^Bgee  will  in  no  case  be  bound  to  see  to  the  application  of  his  mo- 
ney wKeve  trmtccs  are  appointed  to  execute  the  trntt,  that  is,  where  a  hutul 
u  mppaUiied  U  receive  tke  money.  Such  a  rule,  it  is  admitted  on  aU  hands, 
would  be  attended  with  mnch  convenience  to  purchasers  in  general ;  but  the 
prevailing  opinion  of  the  profession  at  the  present  day  b  against  the  learned 
anthor^s  conclnsion ;  for  which  see  Sngd.  Vend.  &,  Turch.  p.  443,  5th  edit. 
ami  postea,  2ja  of  this  edition,  note  (T). 
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cases  it  may  be  of  great  service  to  the  cestui  que  truUy  as  i^ 
preserves  his  property  from  the  peculatioo  4nd  other  disasters 
to  which,  if  it  were  left  solely  to  the  direction  of  the  trustee^ 
'    it  would  necessarily  be  subject,  yet  it  is  frequently  productive 
pf  more  inconvenience  than  real  good;  for''  (as  is  truly  ob« 
served)  ^  if  the  cutui  que  trust  is  a  married  woman,  an  infant, 
or  otherwise  incapable  of  giving  their  assent  to  the  payment 
to  a  trustee  (and  such  are  the  general  instances  in  which  this 
difficulty  occurs)  the  person  paying  it  cannot  be  indemnified,  but 
by  paying  it  under  the  sanction  of  a  Court  of  Equity,  this  re« 
tards,  and  often  absolutely  impedes  the  progress  of  the  busH 
neas,  involves  the  parties  in  an  expensive  and  intricate,  litigatioiii 
and  puts  them  to  a  very  great  and  otherwise  usele^  espence." 
Bourns  for  re-       But  we  have  seen  that  the  circumstance  before  suggested, 
*^  thai  if  one      that  trusts  of  this  kind  cannot  be  executed  without  a  suit  in 
^oiu  lands  to    Chancery,  which  would  be  extremely  inconvenient,  and  not  the 
paument  tf       form  in  which  the  object  of  the  trust  is  stated,  was  the  true 
^^wkg^   reason  which  gave  rise  to  the  rule,  that  where  debts  are  charged 
aUme,  purchaser  generally,  the  purchaser  shall  be  discharged  from  seeing  to  the 
shaU  sef^'nuh  application  of  the  money  provided  for  that  purpose  (b) ;  and  in 
^y^v^^'^      the  same  case  in  which  this  cause  of  the  rule  is  mentioned,  a 
^        -'      reason  is  suggested  for  the  rule  on  which  lands,  in  the  case  of 
stdfsisting  charges,  as  annuities,  to  which  the  distinction  is  sup* 
posed  to  be  confined,  shall  be  charged  in  the  hands  of  a  pur- 
chaser ;  namely,  because  it  was  the  very  purpose  of  making  the 
lands  a  fund  for  that  payment,  that  it  should  be  a  constant 
and  subsisting  fund  \  now  unless  a  rule  has  been  established  in 
cases  of  debts  scheduled  or  legacies,  different  from  that  wliich 
exists  in  cases  of  debts  charged  generally,  the  inconvenience 
attending  such  rule  seems  a  sufficient  reason  for  rejecting  it  at 
this  time  of  day,  when- the  advantages  arising  from  the  free 
alienation  of  property  are  found  to  outweigh  every  other  cousi- 
deration  consistent  with  a  reasonable  .attention  to  the  safety  of 
the  persons  interested ;  and  it  is  with  a  view  to  the  fair  dis- 
cussion of  this  point,  that  I  have  been  induced 'to  state  tlie 
[  Sl6  ]      cases  upon  this  subject  distinctly;  and  if  I  should  be  so  fortu- 
nate as  to  'remove  the  difficulty,  I  trust  that  will  be  accepted 
as  a  sufficient  excuse  for  the  length  at  which  this  subject  is  in- 
vestigated.    With  a  view  to  this  object  I  shall  first  observe,  that 
in  no  one  of  the  cases  to  which  allusion  is  generally  made  as 
having  settled  the  principle,  against  which  I  mean  to  contend, 
did  Ma^|>o///^  come  before  the  court.    The  cases  of  £//t0//  v* 

(6)  Vide  EIUqU  v.  Mernjman,  tupra,  295. 
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Mtnynum,  aad  Smith  v.  GtQ/on,  wcw  those  of  a  Bimple  charge  ofa«r««KoM  m 
for  (be  payment  of  debts.    The  only  question  in  the  case  of  r^ reacting 
Spalding  v.  Shalmer  arose  between  the  heir  and  the  purchaser^  wfteduieddcWf. 
and  die  decision  was  merely  that  where  lands  are  devised  to  be 
sold  to  pay  the  debts  in  a  schedule,  the  purchaser  shall  not  be 
prejudiced,  though  more  be  sold  than  is  required.    The  same 
point  aiid  between  the  same  parties  was*  discussed,  and  decided 
ID  the  case  oi  Culpepper  v.  A$ton^    The  case  of  CoHerellv* 
Hampsonf  turned  upon  the  construction  of  an  act  of.parlia- 
meat,  in  which  the  legislature  infringed  upon  a  settled  property, 
in  which  case  the  power  could  not  be  extended  in  conatruction 
beyond  the  precise  words  of  the  legislature.     None  of  these 
cases  therefore  called  for,  or  invoked  the  establislunent  of  the 
rule,  ''  that  if  a  person  devises  lands  to  trustees  to  be  sold  by       [  317  ] 
tbem  for  the  payment  of  his  debta,  and  specifies  or  schedules 
them,  or  of  legacies,  the  purchaser  shall  be  boimd  to  see  to  > 
the  application  df  his  money."    And  the  only  instances  among 
these  Gases  in  which  the  courts  Were  called  upon  to  decide' be- 
tween creditors  and  purchasers,  are  cases  of  mere  charges  (c),  - 
io  which  no  trustees  were  expressly  appointed.    And  in  the  first 
of  tiiose  cases,  and  in  which  diis  supposed  rule  seen^s  to  be 
finst  started,  the  rule  is  stated  '^  as  to  a  naked  trust,"  (d)  direct- 
ing bind  to  be  sold, ''  which  is  clearly  distinguishable*'  from  a^ 
devise  to  trustees  to  seJL    *^  And  the  Master  of  the  Rolls  after 
statii^  it,  seems  to  deny  the  applicability  of  the  second  rule ; 
for,  explaining  a  possible  distinction  to  be  taken  between  lands 
appointed  to  be  sold  for,  and  lands  only  charged  with  the  pay- 
ment of  debts,  he  says,  that,  in  the  former  case,  the  trusta 
might  be  said  to  be  performed  as  soon  as  the  lands  were  sold, 
but  that  the  trust  was  not  performed  in  the  latter  case  till  those 
debts  were  discharged ;  and  his  Honour  admits  the  latter  rule 
as  applicable  where  lands  are  charged  with  annuities,"  because 
it  is  the  very  purpose  of  making  die  lands  a  fund  for  that  pay«       [  318  ] 
ment,  that  it  shall  be  a  constant  and  subsisting  fond,  ^'  but 
w/iere  lands  are  not  burdened  mth  such  a  subsisting  ehafge, 
the  purchaser^  he  says,  ought  not  be  bound  to  look  to  the  ap^ 
plication  of  the  money.    And  that,  his   honour  said, 

SEEMED  TO  BE  THE  TRUE  DISTINCTPON."  i 

But  the  cases  of  Culpepper  v.  Aston,  and  the  Anonymous 
case  from  Salkeld  (e),  decided  in  the  House  of  Lords,  are  not 
merely  open  to  the  observation,  that  they  do  not  support  the  rule 

(«)  Vide  snpra,  295,  EUhU  v.  3Ier'         (<J)  Vide  aiipra,  295,  Ellioit  v.  Mer- 
ryman ;  Smith  v.  Gtfyoii,  S98  3  Uoyd      ryman, 
V.  Jialdwin,  310.  (f)  Supra,  289.  2^. 
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of  lAich  we  are  new  speakii^,  but  they  appear  to  me  to  militate 
against  it ;  for  tbe  £d  resolation  in  the  case  of  Culpepper  ▼• 
Aston,  considers  the  case  of  a  dense  for  iwyment  of  debts  g«- 
nerally,  as  being  merely  a  stranger  case  than  a  case  where  debts 
are  scheduled ;  for  it  says,  ''  espedalli^'  where  no  schedule  of 
debts  is  made  for  the  purchaser  to  ground  his  enquiry  on ;  which, 
according  to  the  common  acceptation  of  language,  imports  that 
the  resolution  was  in  an  uncommon  degree  applicable  to  tbe 
'  case  of  a  general  charge,  and  admits  that  it  would  have  been 

applicable  even  in  the  case  of  a  scheduile.  And  the  Anony- 
nunu  case  in  the  House  of  Lords  is  a  legislative  recognition  of 
[  519  ]  the  principle,  ''  that  the  estate  is  debtor  for  the  debts  and  legtt- 
iiea,  but  not  for  the  default  of  the  trustees,  and  therefore  is 
only  liable  so  long  as  the  debts,  &c.  shall  or  may  be  paid.*' 

From  what  has  been  observed,  it  will  appear  that  the  aotho- 
rities  on  ^hich  this  rule  is  supposed  to  be  founded,  are  so  loose 
and  indirect  in  their  application,  that  it  is  impossible,  in  several 
instances,  to  say  to  which  kind  of  trust  they  apply,  and  that  in 
no  instance  has  it  been  decided  as  to  a  devise  to  trustees  ex- 
pressly  in  trust  to  sell.    And  if  so,  however  respectable  may  be 
the  names  of  the  judges  who  have  thrown  out  their  ideas  that 
such  a  rule  existed,  any  express  decision  against  the  application 
of  the  rule,  in  respect  of  a  particular  kind  of  trust,  appears 
to  be  sufficient  to  exclude  that  class  of  trusts  from  the  genera- 
lity of  its  application.    And  the  following  cases  appear  to  me 
fully  in  point. 
DeviH  to  pay  .    The  first  occurred  in  the  year  1674  (/).    A.,  the  plaintiff's 
teml'uiate!^'  ^o^^O  being  possessed  qf  l60/.  as  guardian  to  the  plaintiff, 
that  inwgleient  and  which  was  his   proper  monev,  lent  it  to  the  father  of  B., 

rtal  estate  to  be  i.i,i.ti  ,        .i.        . 

«oU,*-perMii-     one  of  the  defendants,  who  gave  a  bond  for  the  repayment 

^'^*ni'^d\ie!^    thereof  with  interest,  and  afterwards  by  his  will  he  appointed 

money  raised      his  executor  to  pay  it,  amongst  Other  debts,  within  a  year  after 

tateT         ^'  ^^^  death,  and  this  to  be  out  of  his  personal  estate,  if  that  was 

[  320  ]      sufficient,  but  if  not,  then  to  sell  his  real  estate ;  and  in  default 

'  of  payment,  then  the  said  testator  B.  devised  both  his  real  and 

personal  estate  to  certain  trustees  in  the  will  named,  to  the  use 

of  the  said  A.  and  to  his  daughters,  to  pay  the  said  \QoL    Hie 

estate  was  conveyed  and  transferred  from  one  to  another,  till 

ajt  last  it  was  sold  to  the  defendant  £.  against  whom  a  bill  was 

brought  to  recqver  this  debt.     On  the  part  of  £.  it  ^^as  insisted 

I  tl^at  he  had  no  notice  of  the  plaintiff's  demand,  and  tlierefore 

|hat  the  plaintiff  ought  not  to  be  satisfied  out  of  the  real  estate^ 

(/)  PrtKott  V.  Eiwardi  et  d.  Fincli's  Bf  p.  £(|.  isr. 
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but  oiil  of  th6  personal  estate,  whicb  came  to  the  hands  of  the 
executor  of  B.  the  testator,  who  had  sufficient  assets  to  satisfy 
the  same;  and  that  E.  had  paid  a  full  consideration  for  the 
purchase  of  the  real  estate ;  and  that  if  the  personal  estate 
should  not  be  sufficient,  then  the  purchase  money  which  was 
paid  to  the  testator's  sons,  and  some  other  lands  which  came 
to  one  of  them,  by  the  death  of  his  father,  ought  to  be  applied 
to  satisfy  the  said  debt  in  ease  of  the  lands  purchased  by  the 
defendants.    Tiiis  was  decreed  accordingly  ($)• 

The  next  case  occurred  in  the  year  1682(g),  which  was  about       [  321  1 
tie  period  at  which  the  case  of  Culpepper  v.  jiston  was  under  J^^viu  m  tnat 
discussion.    A.  havii^  mortgaged  his  lands,  devised  them  to  B.  moriguge^,  md 
in  trust,  in  tlie  first  place,  to  pay  oflf  and  discharge  the  mort-  '^^jJSI^i^i* 
gages  on  the  same ;  and  in  the  next  place,  for  payment  of  se-  tee  hiB  monof 
veral  legacies,  and  particularly  a  legacy  of  2000/.  to  C,  the  ^PP^^^^)* 
remainder  in  fee  to  A.,  and  made  A.  his  executor.    A.  proved 
the  willj  and  paid  several  debts  owing  by  the  testator  that  were 
not  mor^ge  debts ;  and,  to  raise  money  for  that  purpose,  made 
sf^veral  new  mortgages  of  the  lands  in  question.     It  was  insist- 
ed, on  a  bill  in  Chancery  filed  to  recover  C/s  l^acy,  that  after 
the  mortgages  made  by  the  testator  were  discharged,  the  land 
then  should  stand  charged  with  that  legacy,  and  that  then  C. 
ought  to  be  let  into  an  immediate  satisfectiou  thereof,  and  ought 
not  to  he  postponed  by  the  new  mortgages  made  by  B.    But 
it  was  insisted  by  the  counsel  for  the  mortgagee,  that  C.  could 
not  be  admitted  to  redeem  part,  without  redeeming  the  whole, 
and  that   the  lands  stood  charged  as  well  with  the  mortgages 
made  by  B.  as  with  those  made  by  the  testator.    And  in  this 
case  B.  was  not  only  a  trustee  for  the  payment  of  debts,  but       r  322  1 
also  executor  to  the  devisee,  and  so  the  lands  in  his  hands  be* 

(g)  Brent  v,  Bestf  1  Vern.  69. 


(Q)  Little  or  nothing  can  be  inferred  from  tliis  case  applicable  to  the  rule 
JO  qoestion,  except  perhaps  that  the  purchaser  ought  to  have  seen  liis  mo- 
aey  applied ;  for  the  arguments  on  which  the  decree  is  founded  seem  to 
admit,  that  if  the  purchase  money  had  been  misapplied,  the  estate,  would 
have  been  liable. 

(R)  If  the  testator  (as  the  case  states)  had  mortgaged  his  lands,  and  then   As  to  derhe  to 
devised  them  to  trustees,  in  trust  to  sell  and  pay  otf  the  mortgages  on  tbc   pajf  off  mari- 
sainey  the  purchaser  could  not  do  otherwise  than  sec  his  money  applied  in   gages. 
payment  er  tne  charges  ;  for  he  conld  not  procure  a  gdbd  title  without  tbe 
roncurrcnce  of  the  mortgagees,  they  having  the  legal  estate  and  title-deeds. 
But  if  one  estate  be  devised  to  trustees  to  sell  and  pay  oft'  tbe  mortgage  on 
another  estate,  this  would  throw  the  onus  on  the  purchaser  to  sec  his  mo- 
ney applied  for  that  purpose ;  yet,  it  is  apprehended,  a  mere  declaration,  in 
a  cane  of  this  kind,  to  pay  mortgage  debts  generally,  without  auy  further 
Kpecilicatio>n  of  the  names  of  creditors,  sums  due,  6ic.  would  not  place 
Hie  rooftgai^es  on  the  footing  of  scheduled  debts  and  render  the  purciiabcr 
liable  tp  see  to  the  application  of  his  money. 
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cartie  /ega/  aiseis(fi)f  and  charged  with  all  the  debts  of  the  Ie9»' 
fator^  and  by  consequence  with  the  ndw  mortg^^ea  made  bj  B. ' 
the  money  having  been  raised  and  applied  ibr  payment  of  the 
debts  of  the  testator.  But  it  was  replied,  that  it  was  so  where 
a  general  trust  is  raised  for  the  payment  of  debts ;  but  in  thi» 
case  B.  wajs  a  special  trustee,  directed  by  tb^  will  to  pay  off  the 
mortgages  and  then  the  legacies^  end  that  iu>  provision  was 
made  for  other  debts.    Sed  non  allocatur. 

The  cases  lasUmentioned  appear  to  me  to  have  involved  a 

decision  of  the  question  in  discussion ;  but  it  'Came  purely  and 

directly  before  the  court  in  that  which  follows. 

petite  to  A.  for       A%  made  his  wiU(}),  and  thereby  directed  that  all  his  personal 

io%riw^Mf  to  estate  (except  as  therein  excepted)  should  be  applied,  aa  far  as 

Melt,  and  divide  the  same  would  extend,  in  payment  of  debts,  legacies,  and  fcH 

moneu  between  .  •«      r    ,i  -  •       ,       •  •  ,  ,    /. 

ehUdren,  two  neral  expences,  afid  of  all  annuities  by  oim  granted ;  and  if 

V^ota"^Jeea  "*^  personal  estate  should  not  be  sufficient  for  those  purposes, 

mU,  tmd  pur-  then  it  was  his  further  will  and  desire,  and  he  did  direct,  that 

tocompUuZs  ^®  deficiency,  whatever  it  might  be,  should  be  paid  and  made 

fwchoBe,  good  out  of  his  real  estate  (except  a  part  therein  mentioned, 

there  being  no  ^l>M:h  he  aid  not  intend  to  make  subject  thereto);  andwbich 

exonerttinf  real  estates  he  charged  with  die  payment  of  such  deficiency,  to 

^ontraet^de-   *  ^^^^  hands  soever  the  same  came.    And^  so  subject  and  ex*' 

ereed  to  be^  empt,  he  gave,  devised,  &c.  all  his  real  and  personal  estate  in 

yurckaier  to  the  following  manner :  certain  parts  of  his  estate  to  bis  wife 

jAttTfir  ixjo  ^^  ^^'  '^^  ^^  ^  ^^^  manors  messuages,  &c.  not  given  to  his 
eourty  €nd  re-  wife  in  fee,  he  devised  them  to  his  wife  for  life,  and,  after  her 
ie9».  decease^  he  gave  die  same  to  trustees  in  trust  to  sell,  and  to 

divide  and  distribute  the  money  which  should  arise  by  such  sale, 
between  and  amongst  mcA(s)[child  and  children  of  A.  B.  on 
the  body  of  his  then  wife  begotten,  and  such  children -of  C.  D.- 
as  should  be  living  when  the  devise  to  the  trustees  should  take 
effect,]  equally  share  and  share  alike,  to  take  per  capita  and  not 
per  stirpes ;  if  but  one  such  child,  the  estate  to  be  transferreJ 
to  him,  and  not  to  be  sold.  The  wife  died.  One  trustee  died 
in  her  life-tinie.    The  surviving  trustee  sold  the  estate  by  auc- 

V 

(&)  Qnere — for  in  no  casewoald  C.  C.  158.  [Etvide  post,' 369.— £<'•] 

the  assets  be  legal,  except  where  the  (i)  Cuthbert  et  al,  ▼.  Bakery  4tii 

executor  has  a  naked  power  to  sell  July,  1790,  Reg.  Lib.  4.  441.    [The 

<7tia  executor.    Per  Lord  Camden,  correct  reference  is  Lib.  Reg*  A. 

in  the  case  of  SUk  v.  Prime,  1  Bro.  1790,  fo.  443.— £</.] 


(S)  «  Of  the  children  of  A.  B.,  C.  !>.,  and  E.  F.,  as  should  be  living  at. 
the  time  when  the  devise  to  the  trustees  should  take  effect.''  This  appears 
to  be  the  correct  state  of  the  case,,  instead  of  the  passage  in  tl^e  text  be> 
twcen  brackets. 
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tion.     The  personal  estate  was  sufBcient  to  dbcharge  the  debts* 
The  claimants,  under  the  devise  to  children,  were  seven  chiU      [  324  ] 
drea  of  A.  B.,  and  six  children  of  Q.  D.y  who  were  entitled  to* 
the  purchase  money  in  .equal  shares.     One  of  the  children  of, 
C.  D.  was  in  the  East  Indies,  and  two  were  infants.    The  pur-^ 
chaser  refused  to  complete  his  purchase,  objecting  thereto  on 
the  ground  that  there  being  no  proviso  in  the  will  to  exonerate* 
the  purchaser  Jrom  seeing  to  the  application  of  the  money,  the; 
purchaser  was  bound  to  know  or  find  out  what  children  of  the 
persons,  in  that  behalf  named,  were  living  at  the  testator's  wife's 
death,  for  that  such  children  ought  individually  to  execute  the> 
conveyance,  and  give  releases  for  their  respective  claims ;  and 
that  one  being  in  the  East  Indies^  and  two  being  in&nts,  could  not 
join  in  such  conveyance.  '  But  the  decree  was,  that  the  contract 
should  be  carried  into  execution,  that  the  infants  shares  oi  the 
purchase  money  should  be  paid  to  the  accountant-general;  and 
that  the  remainder  of  the  purchase  money  should  be  paid  to  the 
trustee.    The  decree  proceeded  to  direct^  that  all  proper  par- 
ties should  join  in  the  conveyances. 

This  decision,  though  not  final,  as  it  still  left  room  for  ao  Deductionfnm 
application  to  the  court  to  determine  who  might  be  proper  par-  ^^'^^"^' 
ties  to  the  conveyance,  appears  to  me  to  be  conclusive  on  the       ^  ^ 

question^  whether  the  persons  beneficially  entitled  are  necessary  * 
parties?  because  there  can  be  no  ground  to  consider  those  per-* 
sons  as  necessary  parties,  unless  it  be  to  discharge  the  pur-- 
chaser  ;  but  there  seems  to  me  to  be  no  power  in  the  court  to  * 
compel  a  person  beneficially  interested  in  money  to  arise  by 
sale  of  land  to  discharge  that  land,  unless  it  be  upon  paying  or  » 
securing  the  money  to  him*  But  the  court,  by  directing  the 
payment  to  the  trustee,  has  done  that  which  renders  a  direction  > 
to  pay  to  the  cestui  que  trust  impossible. 

And  it  was  said,  in  the  case  of  Crewe  v.  Dicken(k),  that  in  Power  to  seU 
a  case  at  the  Rolls,  though  it  was  not  decided.  Lord  Kenyon,  ^gi^  du-^^ 
then  Master  of  the  Rolls,  inclined  strongly  to  the  opinion,  that  chvrgefor  ptw- 
trustees  having  the  power  to  sell,  must  have  the  power  incident  Setnb.        ' 
to  the  character,  viz.  the  power  to  give  an  effectual  discharge. 

Indeed,  tlie  reason  of  the  thing  is  so  completely  with  the  Cominuniinn  of 
decisions  and  opinions  I  have  last  stated,  that  it  seems  rather  gJ!u  for  reject- 
matter  of  surprise,  that,  on  a  question  which  so  often  occurs,  Ungrate  in pagu 
and  which  when  it  docs  occur,  b  generally  attended  with  so       r  326  1 
much   inconvenience,  no  accurate  investigation  of  the  authori-  . 
ties  should  have  been  made  to  ascertain  the  foundation  of  tlie 

{k)  Infra,  332.    4  Vcs.  jun.  99. 
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supposed  rule,  which,  on  the  first  blush,  militates  so  totally 
against  the  very  nature  and  directions  of  the  trust  constituted. 
Ilie  creator  of  such  a  trust,   having  in  himself  an  absolute 
ownership,  gives  his  lands  to  certain  persons  in  trust  to  sell, 
and  to  pay  and  apply  the  money,  or  certain  parts  of  tlie  money 
arising  by  such  sale,  in  a  given  way.    On  what  reasonable  pre- 
tence shall  the  Court  of  Chancery  take  the  administration  of 
this  trust  out  of  the  hands  of  the  trustee  I  Is  there  any  funda- 
mental principle  of  law  or  justice,  on  which  such  proceeding 
can  be  supported  i  The  note,  to  which  allusion  has  been  made, 
as  one  ground,  resorts  in  defence  of  the  rule  to  the  nature  of 
trusts,  and  an  observation  (/)  of  Lord  Mansfield's,  in  Burge$i 
V.  Wheate,  is  stated,  "  that  the  cestui  que  trust  is  actually  and 
absolutely  seised  of  the  freehold,  in  the   consideration  of  a 
Court  of  Equity ;  that  the  trust  is  the  land  in  that  court,  and 
that  the  declaration  of  the  trust  is  the  disposition  of  the  land/* 
But  Lord  Mansfield  was  observing,  upon  a  case  in  which  the 
[  327  1      entire  legal  estate  of  the  land  was  in  one  person,  and  the  entire 
trust,  or  equitable  estate  in  another,  and  not  on  a  case  where 
the  trustees  had  a  duty  to  discbarge,  and  distinct  trusts  to  ad^ 
minister.    The  situation  of  such  trustees  is  well  described  in 
the  Chief  Justice's  argument  in  the  case  of  Roper  v.  Radcfijfe, 
9  Mod.  185.     His  Lordship  says,  **  Consider  the  interest  and 
'^  power  of  the  trustees  (m) ;  they,  amongst  them,  have  the  whole 
*^  trust  of  the  lands,  which  is  a  power  over  the  estate  therein ; 
^'  and  those  who  are  entitled  to  have  particular  sums  raised, 
''  have  particular  trusts  carved  out  of  the  inheritance,  in  nature 
^^  of  chattel  interests ;  for  he  that  has  500/.  appointed  to  be 
^^  raised  out  of  100/.  a  year,  has  an  interest  (m  the  land)  of 
'^  like  nature,  and  much  of  the  same  continuance,  as  if  he  had 
**  a  trust  (therein)  for  five  years.    If  the  trustees  make  not  the 
^ '  most  of  the  lands,  or  stiffer  not  him  to  do  it,  they  break  their 
Truii  to  $ea  in  "  trust,  a  trust  to  sell  being  in  the  nature  of  a  power  to  sell, 

JJJ^^^"^  "  *"d  '«'^  ^^^  *e  c^^  ?««  '^"«^'*  ^f^  ^  *«  P^^^^  w  '** 

'^  same  as  if  no  such  power.     By  sale  his  interest  in  the  land 

^  is  gone,  and  he  now  has  a  trust  in  the  money,  and  is  paid  so 

[  528  1      ''  much  the  sooner."     But  admitting  that  the  cestuis  que  trust 

have  an  interest  in  the  lands  co-extensive  with  thdr  interest  in 

the  money  to  arise  by  sale,  that  interest  extends  equally  to  the 

rents  and  profits,  as  it  does  to  the  lands ;  but  yet  I  never  beard 

it  doubted,  but  that  trustees,  to  whom  lands  were  ^conveyed  or 

» 

(0  Vide  Mr.  Bauer's  note,  Co.  (m)  They  were  trustees  for  the 
LUt  390  b.  [s.  XIV.  1  Bl.  Rep.  133,  sale  of  an  estate  for  the  iwyiuent  oC 
S.  C.  and  l\  1  Eden,  326.«-£tf.]  legacies. 


THB  APPIICAYION    OF  MON^t*  287 

^ised  for  8ale^  and  to  pay  and  apply  the  purchase  money  be* 
tween  certam  persons,  might  discharge  the  tenants  on  payment 
of  the  rents,  or  the  purchasers  of  the  produce  on  payment  of 
the  price  for  which  it  is  sold.     The  trust  gives  a  right  to  an 
account  and  benefit  of  rents  and  profits  till  sale,  but  none  can 
give  a  dischaige  for  them  but  the  trustees.    What  essential  dif- 
ference is  there  between  rent  and  purchase  money  on  sale  as  to 
the  present  point  i    **  A  rent  is  the  price  for  which  the  profits 
of  the  land  are  sold  for  one  year,  and  a  forehand  rent  is  pro- 
perly  the  taking  up  the  profits  of  land  by  anticipation ;  and 
00  a  sale,  all  the  profits  of  all  future  years  are  sold,  and  the 
party  receives  the  price,  which  is  receiving  the  profits  by  anti- 
cipation; and  no  distinction  is  between  forehand  rent  and  after 
tent;  they  are   both  the  profits  of  the  land.     ProiHts  taken 
yearly  come  in  all  of  a  lump  on  sale ;  and  the  right  to  the  one 
or  the  other,  is  a  right  to  the  profits  out  of  the  land.''    If  a 
trust  were  created,  and  the  trustees  confined  to  pay  and  apply       [  329  ] 
money  to  be  taken  out  of  the  annual  rents  add  profits,  no  man 
could  doubt  but  that  the  trustees  could  give  receipts  for  the 
rents  and  profits ;  upon  what  principle  shall  the  taking  the  rents 
and  profits  by  anticipation  alter  the  capacity  of  the  trusteed? 
The  same  annotator  fartiier  considers  the  rule  as  a  rule  of  con- 
struction^ affirming,  that  die  specification  of  debts  is  evidence, 
from  which  an  intention  is  to  be  implied,  that  the  purchaser 
shall  see  to  the  application  of  the  money.     But  surely  such  a 
conclusion  is  not  warrantable  upon  any  acknowledged  principle 
of  construction ;  clear  expression  may  controul  implication,  but 
implication  cannot  controul  clear  expression.    The  author  of 
the  trust  directs  the  trustees  to  sell,  and  to  pay  and  apply  the 
purchase  money  to  specific  purposes,  which  necessarily  involves 
the  capacity  of  receiving.     It  seems  a  solecism  to  say,  that 
ascertaining  the  precise  objects  to  whom  the  trustee  is  expressjy 
directed  to  pay  money,  shall   furnish  an  implication  that  the 
trustee  is  not  to  receive  that  money  to  pay  and  apply  it.     # 

The  conclusion,  therefore,  afforded,  from  the  consideration  Conclntioii, 
of  the  cases  generally  cited  in  support  of  the  rule,  and  from  u  to  iee^hism^' 
the  cases  of  Prescott  v.  Edwards,  Best  v.  Brunt,  and  Cuthbert      [  330  ] 
y.  Baker  (n),  with  the  fair  reasoning  that  presents  itself  on  the  ^^^^  ** 
subject  seems  to  be,  that  the  general  dicta  to  be  found  in  the  tekedvieddehUf 
books,  as  to  the  necessity  of  a  purchaser  seeiug  to  the  appli-  ^^^  ^r/no 
cation  of  his  money,  where  the  debt  or  sum  to  be  paid  is  spe-  tmsietijfw  if 
cified  or  scheduled^  are  applicable  only  to  cases  where  there 

(m)  Supra,  319.  dSi. 
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iees^  they  tan  are  HO  traatees  ezpresslj  named  and  authorised  to  sell  and  apply 
^^f^  <fu-  ii^  purchase  money;  and  that  where  a  devise  or  conveyance  is 

made  to  trustees  in  trust  to  sell  or  dispose,  and  to  pay  and  apply 
the  money  raised  in  the  discharge  of  debts  in  a  schedule,  or  of 
legacies,  or  for  any  other  specific  purpose,  the  purchaser  or 
mortgagee  is  not  hound  to  see  to  the  api^cation  of  the  money; 
or  in  other  terms,  that  wherever  the  author  of  a  trust  has  ap- 
pointed a  hand  to  receive  the  money,  that  hand  is  capable  of 
giving  an  effectual  discharge  for  the  money  received  (t). 


Coiuieqweiiee  of 
AiUhar*s  rule* 


HU  and  Mr. 
Sugden*$  am" 
atruction   of 
Cuthbert  ^. 
Baker ; 


txaminedf  and 
prrference  given 
to  Author  g 


(T)  The  consequence  of  this  doctrine  wonUl  be  to  confine  the  liability  of 
the  purchaser  to  see  to  the  application  of  his  parchase  money  to  one  imlifi* 
dual  case,  namely,  to  tlie  case  where  the  trust  is  limited  and  defined  in  its 
nature ;  but  where  there  is  no  trustee  appointed  to  carry  it  into  execntioo, 
the  land  desceoding  to  the  heir  or  devisee  clothed  with  the  trust ;— the  case  of 
an  executor  having  a  power  to  sell  being  the  same  as^m  express  devbe  to  a 
trustee ;  for  the  executor  having  a  power  to  sell,  will  have  (according  to  the 
rule  jnp.  325,  «n tea)  the  concomitant  power  of  giving  aa  effectoal  disefaarge 
for  the  purdiase  money.  So  that  in  all  cases  where  the  trust  is  general  and 
widefined,  or  where  a  trustee  is  appointed  to  superintend  the  pur- 
poses of  the  trust  (however  undefined  or  however  explicit  the  nature  of  the 
trust  may  be),  the  purchaser  would  in  every  such  case  be  exempt  from  the 
burthen  of  seeing  his  money  applied.  This  is  a  consequence  certainly  not 
borne  out  by  the  cases ;  but  it  does  not  appear  to  be  otiierwise  than  reason- 
able if  there  be  no  fraud  between  the  contracting  parties. 

In  the  case  of  Cuthbert  v.  Baker  (on  which  the  learned  author  mnst  be 
considered  as  founding  the  whole  of  his  argument,  for  the  other  cases  of  Pres- 
toit  V.  EdwardSf  and  Brent  v.  Beatj  seem  barely  in  point)  we  are  in  posses* 
sion  of  the  facts  and  decree  only,  and  not  of  the  grounds  on  which  that 
decree  proceeded.  It  was  conjectured  by  the  autlior  (and  it  can  be  but 
conjecture  or  inference  on  either  side,  in  the  absence  of  a  full  report  of  the 
judgment)  that  the  rule  which  induced  the  decree  was  the  rale  for  which  be 
contended,,  viz.  that  a  hand  being  appointed  to  receive  the  money,  the  pur- 
chaser viras  not  bound  to  see  to  its  application ;  and  for  this  construction  he 
relied  principally  on  the  ground  that  the  decree  being  to  pay  the  residue  of 
the  purchase  money  to  the  trustee,  the  purchaser  could  not  be  bound  to  see 
it  applied  farther ;  tor  if  he  were  bound  to  see  it  paid  to  the  cestai  qu€  imtif 
then  the  previous  payment  to  the  trustee  rendered  that  liability  impossible 
to  be  poiformed,  which  could  not  have  been  the  meaning-^f  the  dccree« 
And  tliis  reasoning  tlic  learned  author  thinks  conclusive  on  the  question. 
But  Mr.  Sngden  observes,  in  his  Treatise  on  Vendors  and  Purchasers,  p.  446, 
5th  edit,  tliat  this  ground  wholly  falls  him ;  for  that  the  decree  was  merely 
in  conformity  with  the  prayer  of  the  bill,  the  cestui  que  trusts  being  plain- 
tiffs, and  the  prayer  or  tlie  bill  being,  that  the  infants  shares  might  be  in- 
vested, and  that  the  remainder  of  the  purchase  money  might  be  paid  to  the 
trustee.  And  that  gentleman  conceives,  that  the  decision  of  LordThurlow 
in  Cuthbert  v.  Baker  may  be  referred  to  a  more  solid  principle,  without  im- 
peaching the  settled  doctrine  on  this  subject,  or  opposing  the  authority  of 
former  decisions.  The  trust,  he  remarks,  was  for  such  of  the  childreu  of 
three  persons  as  should  be  living  trhcn  the  estate  should  fall  into  possession  ; 
and  it  was  strongly  insisted  by  tlie  bill,  and  as  Mn  Sngden  apprehends  with 
great  reason,  that  the  cestui  que  trusts  were  in  regard  to  the  purchaser  nn« 
defined ;  and  that  he  (the  purchaser)  was  not  bound  to  inquire  bow  Dany 
there  were,  or  who  tliey  were. 

It  Is  however  observable,  that  the  cestui  que  trusts  cannot  well  be  said 
to  be  unascertained  when  fourteen  of  them  were  parties  to  the  bill,  and  tlie 
purchaser  knew  that  the  other  three  were  under  disabilities,  and  when  pre* 
viously  to  the  commencement  of  the  suit,  the  cestui  que  trusts  who  were  cf 
age  and  within  the  kingdom,  offered  to  five  tha  purchaser  receipts  for  tbeir 
respective  shares ;  and  it  is  admitted,  that  tlie  receipt  of  the  trustee  woura 
have  been  a  sufficient  discharge  for  the  shares  of  the  infants  and  also  f<»r 
the  share  of  the  cestui  que  trust  who  was  abroad,  it  being  considered  diffi* 
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But  where  money  is  raised  by  virtue  of  a  power  or  trust,  and  Enquiry  must 
confined  to  a  sum  sufficient  to  pay  debts  or  tfie  like,  in  case  <f  ^^^^j^y  t/ 
the  deficiency  of  another  fimdf  it  seems  that  the  purchaser  or  rahing  mouey, 
mortgagee  must  see  to  the  necessity  of  raismg  it ;  for  the  power  aj^  on/y  ou  tfe-' 
or  trust  depends  on  the  insufficiency  of  the  other  fund,  and  the  -^^^^  ^,''^ 
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tnH  to  maiiitain  that  the  absence  of  a  eeitui  que  trust  in  a  foreign  country 
sbonld  in  a  case  of  this  nature  impede  the  sale  of  the  estate.  Hence,  there- 
fore, it  sbonld  seem  that  the  trust  was  neither  undefined  in  point  of  the 
objects  who  were  to  take  under  it,  nor  was  it  substantially  of  that  long 
daratiOD  whic4i  would  exempt  a  purchaser  from  seeing  his  money  applied  on 
that  ground.  But  it  may  be  contended,  that  the  deed  roust  receive  its  con- 
struction from  the  moment  of  its  execution,  and  that  the  liability  of  a  pnr- 
ehaser  to  see  to  the  application  of  his  money  will  depend  on  the  frame  of  the 
deed,  and  not  on  any  subsequent  event,  as  that  the  objects  of  the  trust  were 
actually  ascertained  before  the  sale  or  otherwise.  Looking  at  the  deed  in  . 
the  ease  of  Cutkbert  v.  Baker  in  this  light,  we  see  that  the  money  arising 
from  the  sale  of  the  estate  was  to  be  divided  between  such  of  the  children 
of  three  persons  as  should  be  Uvnig  €t  the  time  when  the  diti$e  to  the  iruateet  ' 

tkamld  take  effect^  thus  fixing  h  particular  period  for  the  happening  of  the 
contingency ;  and  tkaty  a  time  which  must  of  necessity  happen  before  the 
sale  could  take  place.  It  was  therefore  very  different  to  a  trust  which  di« 
rects  a  sale  to  be  made,  and  the  money  arising  from  tliat  sale  to  be  divided 
between  such  of  the  children  of  three  persons  as  shall  be  living  at  the 
deaths  of  tlieir  respective  parents.  This  indeed  would  be  a  trust  undefined 
in  its  objects,  and  protracted  in  its  execution.  But  in  the  case  in  question,  * 
ltH»ttld  tiave  been  neither  a  difficult  nor  a  tedious  task  for  a  pnrcoaser  to 
have  inquired  of  three  individuals,  how  many  children  they  had  living  on  a 
particular  day?  It  should  therefore  appear,  that  of  the  two  conjectures 
respecting  the  grounds  on  which  the  decree  in  Cuthbert  v.  Baker  proceeded, 
the  inference  of  the  learned  author  is  the  most  reasonable,  especially  as  it 
was  drawn  in  derogation  of  a  rule  acknowledged  on  all  hands,  to  be  pro- 
ductive of  more  inconvenience  than  real  good. 

Since  the  learned  author  wrote,  two  cases  on  the  subject  under  eonsidera-   tpAo  teae  nef ' 
lion  have  been  reported ;  and  though  they  have  not  expressly  decided  the   wanting  in  an* 
point  in  his  favour,  yet  they  seem  very  strongly  to  sanction  his  opinion,    thority  fw  to 
And  it  is  well  known  that  Lord  Redesdale,  who  was  counsel  for  the  defen-    o|nai<m. 
dant  in  the  case  of  Cutkbert  v.  Baker^  and  who  consequently  must  have 
known  the  true  ground  of  decision  in  tliat  case,  considered  it  an  authority 
for  the  position  advanced  in  the  text*    Add  to  tliis  the  observations  of  Lord 
Kenyon  in  Crewe  v.  Dieken,  and  we  shall  see  that  our  author  was  not  -sin* 
gniar  in  his  construction  of  the  case  in  question. 

In  Cmrrer  v.  tValkUyy  %  Dick.  649.  Res.  Lib.  A.  1784,  fo.  625.  where  the  Paymeid  fv 
trust  was  for  payment  of  debts  generally,  the  Lord  Chancellor  (Thurlow)  iruUee»eniimg'k* 
b  reported  to  have  said,  *'  If  an  estate  is  devised  to  trustees  to  sell,  and  the 
trustees  [the  report  has  it  the  **  testator,"  which  is  clearly  a  mistake]  after* 
wards  contract^  for  the  sale  of  tlie  estate,  it  is  enough  for  the  purchaser  to 
pay  the  purchase  money  into  tike  hands  ef  the  trustees  to  apply  U,  as  it  doth 
not  Ke  with  him  to  see  it  applied." 

In  Balfour  v.  WeUemd^  16  Ves.  i5l.  certain  estates  were  conveyed  to  trus-  Exonerating 
tees,  in  trust  to  sell  and  apply  the  raone^  In  discharge  of  debts  mentioned  cUoLse  may  be 
in  a  schedule  part  passu.  The  deed  contained  a  provision  limiting  the  time  implied* 
for  creditors  to  execute  the  deed  to  eighteen  months :  creditors  who  should 
not  execute  within  that  period  to  be  totally  excluded,  unless  disabled  by 
minority,  in  which  case  Ote  same  periods  were  to  be  allowed  respectively 
after  the  disability  ceased.  It  was  farther  provided,  that  it  should  be  com- 
petent to  creditors,  mentioned  in  the  schedule,  to  establish  larger  demands 
ikoH  were  expressed^  and  to  other  creditors,  not  mentioned  in  the  schedule^  to 
establish  their  demands  within  the  limited  periods,  and  to  have  the  same 
bfsnefit  as  if  they  had  originally  executed  the  deed ;  with  otiier  powers  and 
provisoes  as  to  arranging  claims,  compounding  debts,  &c.  but  withoat  any 
exonerating  clause  to  pnrchasers,  or  declaration  that  the  receipts  of  tlie  trus- 
tee9  should  be  good  discharges.  After  the  eighteen  months  were  expired, 
the  trustees  sold  the  estates  to  the  defendant,  who  objected  to  the.  title  on 
the  ground,  that  he  was  bound  to  see  to  the  application  of  his  money.    But 
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necessity  of  a  sale  or  mortgage  to  supply  that,  U  confined  to 
the  limits  or  extent  of  such  insuflSciency ;  and  there  seems  to 
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Sir  William  Grant,  Master  of  the  Rolls,  over-rnled  the  objection,  obsertin^ 
there  was  no  doubt  that  the  tmstees  could  give  the  defendant  a  coihplete 
legal  title.  The  objection  was,  that  if  they  misemployed  the  price,  the 
purchaser  mifrht  be  called  on  to  pay  the  money  over  again ;  in  other  words, 
that  the  purchaser  was  bound  to  see  to  the  application  of  his  purchase  mo- 
ney. His  Honour  thought  the  docirine  on  thai  p&int  had  been  carried  farther 
iMett  general  than  any  eound  equUable  principle  would  warrant.  Where  the  act  was  aWemck 
'v^*  e/  dmty  in  the  trustee^  it  was  very  fit  that  thoee  who  dealt  with  him  thould  be 

^ectoi  by  an  act  tending  to  d^eat  the  trvst  of  fchich  they  had  notice.    Bat 
where  the  nde  woe  made  by  the  trustee  in  perfomuince  of  hie  duty,  it  seemed  er- 
iraordinary  that  he  should  not  be  able  to  do  what  one  iDould  think  incidental  to 
the  right  exercise  of  hi^  power  y  namely,  to  give  a  valid  dischargefor  the  purchase 
money.    It  was  not  however  (his  Hononr  continued)  necessary  to  determine 
the  point  then  ;  for  the  deed  in  onestion  very  clearly  conferred  an  immedi- 
ate power  of  sale  for  a  purpose  tnat  could  not  immediately  be  defined,  viz. 
to  pay  debts,  which  conld  not  be  ascertained  until  a  future  and  distinct  pe- 
riod.   It  ¥ras  impossible  to  contend  that  the  trustees  might  not  have  sold 
the  whole  property  at  any  time  they  thought  fit  after  the  execution  of  the 
deed,  and  yet  it  conld  not  be  ascertained  till  the  end  of  eighteen  months 
who  were  the  persons  among  whom  the  produce  of  the  sale  was  to  be  distri- 
buted.   If  the  sale  might  have  taken  place  at  a  time  when  the  distribution 
conld  not  possibly  have  been  made,  it  must  have  been  intended  that  tlie 
trustees  should  of  themselves  be  able  to  give  a  discharge  for  the  produce ; 
for  the  money  conld  not  be  paid  to  any  other  person  tlian  the  trustees.    It 
was  not  material  that  tlie  objects  of  the  trust  might  have  been  actually  ascer- 
Deed  to  he  con»   talned  before  the  sale.    The  deed  ought  to  receive  its  construction  as  from 
strued  from        the  moment  of  its  execution.    According  to  the  frame  of  the  deed,  the  pur* 
moment  if  its     dbasers  were  or  were  not  liable  to  see  to  the  application  of  the  money,  and 
execution,  not     their  liability  could  not  depend  on  any  subsequent  event.    And  there  was 
from  subsequent   another  ground  (Sir  William  thought)  on  which  the  purchaser  might  neces- 
events*  8arily''be  safe  in  paying  the  price  to  the  trustees.    No  creditors  had  any  in- 

terest in  the  trust  except  those  who  shonld  have  executed  the  deed.  It  wac 
evident  from  the  whole  tenor  of  the  deed,  that  they  contemplated  and  in- 
tended that  all  the  money  to  be  produced  by  the  sale  of  every  part  of  the 
property  shonld  come  iuto  the  hands  of  the  tnistees,  and  should' be  managed 
by  them  until  dt»tribntion— should  be  placed  out  in  their  names-^and  shonld 
by  them  be  ultimately  distributed.  Then  the  trustees  were  as  much  ap* 
pointed  by  the  creditors  to  receive  the  money  as  by  the  debtor  to  sell  the 
estate.  How  could  those  creditors  ever  complain  that  the  money  was  paid 
to  the  very  persons  appointed  by  them  to  receive  it  ?  It  seemed  very  clear 
that  the  trustees  were  folly  antiiorised  to  give  a  valid  receipt  for  the  pur* 
chase  money,  and  consequently  the  title  was  unexceptionable. 
Concluding  ob^  The  judgment  in  this  case  is  evidently  in  fiivour  of  the  author's  argument ; 
servatians^  *"^  >t  >"  "^cil  known  what  respect  ought  to  be  paid  even  to  the  gratuitous  opi- 

nion of  the  great  Judge  whose  adjudication  is  here  recorded.    The  proba- 
bility is,  that  when  the  point  shall  call  for  an  express  decision,  the  court 
will  decree,  that  where  there  is  a  hand  appoirted  to  receive  the  money,  the 
purchaser  shall  not  be  bound  to  see  to  its  application  farther  than  a  payment 
to  tlie  trustee,  unless  he  be  aware  that  the  trustee  means  to  misapply  the 
money,  or  know  that  he  is  so  involved  in  circumstances  that  it  would  be 
dangerous  to  place  it  under  his  contronl.    It  cannot,  however,  be  concealed 
that  the  cases  uniformly  appear  to  have  gone  on  the  distinction  between  a 
limited  and  a  general  trust,  and  that  Lord  Eldon,  in  condemning  the  doctrine 
advanced  in  Omerod  v.  Hardman,  6  Ves.  654,  n.  (a),  did  not  say  it  was  wrong, 
because  there  was  a  hand  appointed  to  receive  the  money  (which  was  the 
fact),  but  because  the  first  trust  was  for  payment  of  debts  generally ;  and 
this  distinction  it  must  be  admitted  is  the  present  established  doctrine  of 
the  courts,  and  ought  consequently  to  be  adhered  to  till  expressly  set  aside, 
or  another  rule  be  substituted  in  its  place.    Till  then  Cuthbert  v.  Baker 
must  be  considered  as.  a  case  sui  genens,  and  the  particular  riUes  collected 
in  the  next  note  (where,  it  is  conceived,  a  correct  view  of  the  law  on 
this  subject,  in  all  its  bearings^  is  exhibited)  should,  it  u  submitted^  be 
adopted. 
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be  00  mode  of  ascertaiiDing  the  amount  of  Ihe  debte,  and  of  the 
other  fond,  and  the  insufficiency  of  the  latter  to  answer  them 
with  sufficient  accuracy,  without  the  interposition  of  a  Court  "»  »**J*  ««J? 
of  Chancery,  and  a.  decree  for  a  sale  or  mortgage  to  supply  or  mortgage 
SQch  deficiency:  and  though  there  be  in  such  cases  (o)  a  clause  ^^S^^- 
in  ifae  instrument,  creating  the  trust  for  sale,  &c.  which  makes' 
the  recei);>t  of  the  trustee  an  indemnification  to  the  purchaser, 
it  will  not  atail  the  purchaser  in  cases  of  this  kind,  for  that  only 
operates  ia  case  of  the  trustees  finding  it  necessary  to  sell ;  that 
IS,  of  the  prior  fund  proving  deficient  to  answer  the  debts,  See. 
to  the  amount  of  the  lands  sold«    In  short,  in  such  cases,  the 
power  of  sale  being  confined  to  so  much  as  shall  be  sufficient 
lonake  up  tbe  deficiency  of  another  fund  first  appropriated, 
the  persons  entitled  to  the  fund  last  appropriated,  yill  have  a 
rit;bt  to  call  upon  the  purchaser  to  prove  sndi  deficiency  and  its 
fuantum,  which  of  course  involves  an  account  of  its  applies*       [  33£  ] 
tion;  and  admitting  the  deficiency  to  exist,  and  that  if  the  pur- 
chaser can  shew  it,    he  vrill,    by  the  clause  respecting  the. 
receipt,  be  safe  in  regard  of  seebg  his  purchase-money  on  such 
sale,  &c.  applied  according  to  the  trust ;  and  that  is  all  the  use 
of  such  dauses,  as  I  conceive,,  in  cases  of  the  nature  of  those 
hM-mentioned  (u). 

(•)  Vide  Cuipepper  v.  Ati&ttf  suprii,  deamx  v.  Prideakx^  1  Bro.  C.  C.  287. 
VfT.  'B^Jhfke  ▼.  Rtek$,  Cro.  Car.  «t  antea,  286,  n.  (B),  p.  S15  of  this 
385.    S.  C.  Sir  W.  Jo.  SfT.    [PH-      edition.— £<!.] 

(U)  lo  fonning  an  opinion  of  the  liability  of  a  purchaser  or  mortgagee  to    Of  furduuer'B 
•ee^'ut  money  applied  when  he  is  not  expressly  nslieved  from  that  burthen   UibUUy  to  see 
hj  the  anUior  or  the   trust,  the  folloiiving  concise  roles  (exhibiting  by  way    ki$  momy  «p- 
of  OMnpendium,  the  affirmative  and  negative  bearings  of  the  doctrine  in  all  jilted, 
iti  braaches)  will,  it  is  hoped  (notwithstanding  the  lengthened  details  into 
which  tbe  present  chapter  has  already  run),  find  a  simcient  apology  for 
their  addition  to  the  text  in  the  brevity  of  their  compilation,  ana  the  con« 
■eoQeot  ftcility  of  their  application  to  practice. 

As  a  mreiiminarv  remaric,  it  may  b6  worth  observing  that  the  ensuing  rules    PreUmman  rt- 
are  applicable  only  wliere  there  u  not  an  express  clause  in  the  deed  or  will,   marjks. 
eseBq>ting  tbe^orcbaser  or  mortgagee  from  seeing  bis  money  applied,  or 
where  an  eqnivalent  to  that  clause  cannot  be  collected  from  the  terms  of  the 
fastroaaeiity   construing  the  instrument  by  its  appUcation  to  the  circum* . 
itanoes  as  they  stand  at  the  time  of  its  execution,  and  not  by  any  subse* 
qaent  events.    And  it  may  also  in  this  place  not  be  amiss  to  notice,  that 
Ui  generaly  the  objecUon  started  by  a  purchaser  or  mortgagee,  that  he  is 
bpvad  to  see  to  the  application  of  his  money,  is  an  objection  to  the  convey- 
ance^  and  not  to  the  title ;  for,  in  most  cases,  the  trustees  have  an  indtbi- 
tible  rigpht  to  adl,  bat  the  porchaser  refuses  to  complete  his  purchase  becaiise 
Ikt  €£ahdmiu  tnut  Is  not  a  party  to  tbe  conveyance.    See  JStafcf  v.  Rokebif, 
•  Madd.  Rep.  Str. 

I.  Ae  to  the  cases  ia  which  a  purchaser  or  mortgagee  wiU  be  bound  to  see    Csses  when 
Us  tnomej  applied  to  the  purposes  of  the  trust :— -  jnarehour 

If  an  estate  be  conveyed  or  devised  unto  and  to  the  use  of  A.  in  fee,  in   should  ho  hio 
ttost  Ibr  B.  in  fee,  or  in  Urtist  for  the  children  of  B.  in  fee,  and  afterwards   moMy  i^^pUed,  , 
sold  or  naortgaged,  tbe  cesim  aue  trust  beui^  the  beneficial  owner,  the  money 
aiBst  be  paad  to  him  or  applied  to  his  use  with  his  consent. 

9^  IT  an  estate  be  conveyed  or  devised  to  trustees,  in  trust  to  sell  or 
mortgage  for  tte  ptysMat  of  debts  scheduled  or  sped^d,  the  pmthastr  or 
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P9W€r  u  give       Where  a  special  authority  is  given  to  particular  persons  to 
^^^^SS^rahUn      V^^  effectual  receipts,  those  persons  cannot  transfer  that  au- 

Cmm  when       mortgagee  shoald  tee  his  money  employed  in  payment  of  these  debts.  Antes, 
fNffdhoier   •  287.  291.  295.  298«  SSI.  Oimdk  t.  Ktnt^  1  Vern.  260.  Awm,  Mose.  96.  AhMi 

akoM^eekU       v.  Gib^^  1  £q.  Abr.  S58.  Barnard.  81.  2  Madd.  Rep.  238. 
tmmey  apfiud^        3.  If  an  estate  be  conveyed  or  devised  in  trust  to  pay  legacies  alone,  tlie 

porchaaer  or  mortgagee  sbonld  see  his  money  rightly  emp&yed.    Ibid. 

4.  If  the  trust  to  for  payment  of  debts  generally,  and  also  of  legadea, 
and  it  is  stated  that  the  debts  are  paid,  whereby  the  legacies  become  the 
only  charge,  in  this  case  also,  the  purchaser  or  mortgagee  should  see  bis 
money  applied  in  payment  of  the  legacies.    2  Pres.  Am.  se22. 

5.  if  an  estate  be  conveyed  or  devised  for  payment  of  debts  generally, 
and  before  sale  the  debts  are  ascertained  by  a  Master's  report,  the  purchaser 
or*  mortgagee  will  be  bound  to  see  to  the  application  of  his  money. 
Uoyd  V.  Gurtk^  Reg.  lib.  1748,  B.  fo.  85.  S,  C.  1  Yes.  173.  Aotea, 
227,  of  this  edition. 

6.  If  lands  be  vested  in  trustees  by  act  of  parliament  in  trust  to  be  mort- 
gaged or  sold  for  a  particular  purpose,  it  will  be  incumbent  on  the  mortga- 
gee  or  pnrclifiser  to  see  his  money  applied  accordingly.  CoUereU  v.  Hanipm, 
2  Vern.  5. 

7.  If  the  trnstee  for  sale  or  mortgage  be  called  upon  in  the  Court  of 
Chancery  for  an  account,  and  the  trustee  submit  to  the  jurisdiction  by  an- 
swering the  bill,  the  court  will  take  the  execution  of  the  trust  out  of  tiic 
hands  of  the  trustee  to  be  executed  by  itself;  for  it  would  be  inconvenient 
to  permit  a  sale  but  by  the  court  where  it  has  attached  its  jurisdiction. 
Consecjuently,  if  lands  be  devised  to  trustees  to  sell  for  the  payment  of  debts 
generally,  and  the  creditors  file  a  bill  to  enforce  a  sale  and  payment  of  their 
debts,  a  sale  or  mortgage  by  the  trustees  after  the  bill  filed  would  be  void, 
Waiker  v.  SmaUwoody  Amb.  676.  S.  P.  2  Madd.  Rep.  227.  £t  vide  antes, 
311.  unless,  perhaps,  the  purchaser  or  mortgagor  had  seen  to  the  payment  of 
the  debts. 

8.  If  an  estate  be  ehurged  (which  we  have  seen  is  the  same  In  regard  to 
the  mortgagee's  liability  as  an  actual  devise  or  conveyance)  with  the  pay- 
ment of  legacies,  and  some  of  the  legatees  are  adult,  and  others  are  infimtB, 
and  the  trustees  have  not  any  power  to  vary  the  securities,  the  estate  may 
be  sold  or  mortgaged  for  raising  all  the  legacies  at  once ;  but  the  purchaser 
or  mortgagee  should  see  the  legacies  paid  to  the  adult  le^tees,  and  the  lega- 
cies of  the  infants  invested  in  the  funds  or  laid  out  on  good  security  introft 
for  the  infants.  But  this,  it  seems,  will  not  deprive  tlie  infants  on  theff 
coming  of  age  from  having  recourse  to  the  real  estate  to  supply  any  defici- 
ency of  payment  (in  principal  or  interest)  of  the  fund  on  which  their  lega- 
cies have  been  placed.    Dickenaon  v.  Dickenson^  3Bro.  C.  C.  19. 

9.  If  an  estate  be  devised,  subject  to  existing  charges,  it  will  be  incom- 
bent  on  the  purchaser  to  see  his  money  applied  in  discharge  of  those  incmn- 
brances.    i  Vern.  69.  ct  vide  antea,  321,  n.  (R). 

'  10.  A  mere  power  to  trustees  to  give  receipts  and  acquittances  for  the 
purchase  or  mortgage  nu)oey,  will  not,  as  it  should  seem,  be  sufiicient  to 
exonerate  a  purchaser  from  seeing  his  money  applied,  if  the  trust  be  of  sudia 
nature  as  to  require  his  observance  of  its  due  execution.  But  if  the  trustees 
have  a  power  to  compel  the  completion  of  all  contracts,  and  to  act  as  effec- 
tually, '*  to  all  intents  and  purposes,"  as  the  author  of  the  trust  could  have 
done,  this,  it  seems,  will  exempt  a  purchaser  or  mortgagee  from  seeing  his 
money  applied  further  than  by  a  payment  to  the  trustees.  See  Sinks  t. 
Rokeby^  2  Madd.  Rep.  239. 

11.  Where  a  purchaser  is  bound  to  see  his  moiiey  applied,  he  must  actn- 
allv  pay  it  to  the  creditors  or  legatees.  And  as  the  lien  of  each  particofaur 
debt  extends  to  the  whole  property,  each  creditor  or  legatee  should  give  as  . 
many  receipts  and  releases  as  there  are  purchasers  of  the  estate,  tupposiBg  I 
the  estate  to  have  been  sold  in  lots.  If  the  creditors  are  numerous,  and 
there  are  several  purcHasers,  it  is  sometimes  recommended  to  assign  the 
debts,  &c.  conditionally  to  a  tnistee,  with  a  declaratiou,  that  his  receipt 
shall  be  a  good  discharge,  and  then  the  trustee  is  made  a'  party  to  each  con- 
veyance ;  but  creditors  will  not  easily  divest  themselves  of  their  legal  claims, 
not  even  on  the  faith  of  a  trustee  of  their  own  appointment.  If  It  should 
happen  that  a  bill  has  been  filed  for  the  purpose  of  enforcing  a  specific  per- 
formance of  the  contract,  the  purchaser  will  then  be  relieved  from  the 
burthen  of  seeing   his   money  applied,  by  paying   it  into   the  bank  in 
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thority  even  firom  the  one  to  the  others  of  them ;  but  it  seems,  One  iputei  r#- 

1        .  i-    t  I  '^      '11  *      *      wmnehtg.power 

that  by  any  of  them  renouncing  such  trust,  it  will  remain  m  remain*  to 

f  others. 

the  name  of  the  accountant-general.    The  coart  will  take  upon  itself  tlie 
right  application  of  the  money.    Vide  antea,  311,  note  (O). 

II.  With  respect  to  tlie  instances  in  which  a  parchaser  or  mortgagee  will    Ceaes  where 
not  be  obliged  to  see  his  money  applied:-*-  jmrchaser  U 

If  the  first  trust  be  for  payment  of  debts  generdUy,  he  will  be  exonerated    exoneratedfrom 
from  the  burthen  of  seeing  to  the  execution  of  a  trost  so  extensive  and   aeeinghUmotujf 
nndefined,  although  he  may  have  notice  of  some  or  even  of  all  the  debts,    efpliei* 
Cuipeyper  v.  Aston,  2  Ch.  Ca.  lt5.  itt.    Humble  v.  BiU,    1  £q.  Abr.  559. 
Dnmek  v.  Kent^  1  Vern.  260.    Turner  Ex  parte^  9  Mod.  416.    liardwieke  v. 
Afyad,  1  Anstr.  109.     Williamson  v.  Curtis^  3  Bro.  C  C.  96.    Ithell  t.  Bean^^ 
I  Vea.  sen.  215.    The  land  will  be  discharged  as  sOon  aft  the  money  is  raised/ 
altlioagh  misapplied  by  the  trustees ;  and  the  residue  of  the  estates  unsold . 
will  belong  to  the  heir  or  devisee,  the  creditors  or  legatees  having  no  re- 
medy against  the  same ;  bectinse  the  estate  is  debtor  for  thti  debts  and  leg«* 
cies,  but  not  for  the  faults  of  the  trustees.    Anon.  Dom*  Proc.  1  Salk.  153., 
In  the  case  of  Lord  Braybroke  v.  Inskip\  8  Ves.  425,  496.  432.  an  o1>jection 
was  taken  to  a  tUlC|  on  the  sround^  that  the  above  general  rule  did  not  hold 
where  the  purchase  was  hot  from  the  original  trustees,  but  from  others  to 
whom  they  had  conveyed.    This  objection  the  Lord  Chancellor  over- ruled 
froui  the  circumstances  of  the  case,  without  entering  into  the  general  merits 
of  tlie  question.    The  circumstances  were,  tlii|t  the  original  trustees  had  long 
before  conveyed  to  the  trustees  in  the  suit ;  reciting  in  the  deed  that  they  &a3 
paid  all  the  debts  and  legacies.    The  banker's  book  also  shewed  that  the  le-> 
gacv  in  question  had  been  paid,  and  there  was  not  any  evidence  phKJoced 
to  the  contrary ;  and  even  without  the  banker's  book  the  Chancellor  said, 
the  non-production  of  a  release  of  the  legacy,  after  the  time  which  had 
dapaed,  would  not  have  been  a  valid  obiection  to  the  title. 

2.  Where  the  trust  is  for  payment  of  debts  mentioned  in  a  schedule,  and 
also  for  other  debts  not  scheduled,  it  should  seem  the  purchaser  will  be 
hound  to  see  his  money  applied  in  the  payment  of  the  scheduled  debts.  But 
if  the  sdiednled  debts  are  paid,  then  he  will  be  exonerated;  for,  as  to  the 
it^dne  of  tlie  trust,  it  is  so  unlimited  and  undefined  that  a  purchaser  could 
not  reasonably  be  expected  to  see  to  its  execution.  The  contrary  of  this 
position  (that  wliere  the  trust  is  for  payment  of  scheduled  debts,  and  also 
tor  debts  unscheduled,  the  purchaser  will  be  exempt  ab  hntio)  may  perhaps 
be  inferred  from  the  present  Vice-Chanccllor's  observations  in  Jainks  v. 
Rokebff,  2  Madd.  Rep.  239;  but  it  is  apprehended  that  the  rule,  as  above 
stated,  is  borne  out  by  the  cases  on  this  subject.  The  case  oi  Balfour  v. 
IVeUand,  antea,  239,  of  this  edition,  is  very  different  from  the  case  supposed^ 

3.  If  the  trust  be  for  payment  of  debts  generally,  and  also  of  legacies, 
the  purchaser  or  mortgagee  will  be  exempt;  for  the  legacies  cannot  be  paid 
until  after  the  debts ;  and  the  debts  not  being  specified,  the  purchaser  or 
mortgagee  will  not  be  liable  to  see  to  the  payment  of  th^m,  and  conse- 
quently not  to  the  legacies,  which,  in  fact,  would  involve  him  in  an  account 
of  the  debts.    SkiUicome  v.  Rogers,  Amb.  188. 

4.  If  the  debts  are  partlculaHzed,  a  purchaser  or  mortgagee  will  not  be 
pvejndiced  by  more  of  the  estate  being  sold  than  is  necessary.  Spalding  v« 
Shabtur,  antea,  288.  290,  291. 

5.  If  An  estate  be  devised  in  trust  to  raise  so  much  money  as  the  personal 
estate  abaU  prove  deficient  in  paying  the  debts  and  legacies,  a  purchaser  or 
mortgage  wiU  not  be  bound  to  ascertain  the  deficiency.  See  antea,  dOO| 
and  n.  (B).  286,  and  the  distinction  there. 

6m  Note,  Trustees  to  sell  for  the  payment  of  debts  generally,  may 
raise  the  same  by  a  bon&  fide  sale  or  mortgage  without  waiting  for  a  decree ; 
for  that  would  be  to  drive  creditors  into  Courts  of  Equity :  and  decrees  do 
not  give  rights,  but  only  enforce  the  due  observance  of  powers  and  trusts. 
Baik  ▼.  Bradford,  1  Ves.  590. 

7.  If  the  time  appointed  for  the  sale  or  mortgage  of  the  estate  be  arrived^ 
and  the  persons  entitled  to  the  money  are  infants,  ot  unborn,  or  incapable 
of  joining  in  the  conveyance,  it  should  seem  that  a  purchaser  or  mortgagee 
win  not  be  bound  to  see  his  money  applied  further  than  by  investing  it  in  a 
fnad  of  snflScient  durability,  in  the  names  of  the  trustees,  with  a  decbum- 
tion  ffom  them  that  they  stand  possessed  of  the  stocks  and  securities  in  trust 
for  the  infants,  or  contingent  cestui  ^ue  trusts, 

a.  if  lands  are  devised  to  trostees  in  trost,  by  salt  or  mortgage,  to  raise 
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tbe  coDdmiing  tnist^eB  or  traitBe^  and  may  be  emciBed  bf 
tbem  or  him  onl  j. 

Thus,  where  estates  were  conveyed  by  a  setdement  made  on 
the  marriage  of  S*C.  to  A.,  B.^  and  C  (p),  their  heirs  and 
assigns  for  ever,  in  trust,  that  they  and  the  twnoivor  of  tfaem^ 
and  the  heirs  and  assigns  of  such  survivor,  should,  after  the 
death  of  £.  sell  the  estates  for  the  best  price  that  at  the  time 
of  the  sale  could,  in  the  judgment  of  the  said  trustees,  be  had, 
and  apply  the  money  arising  by  the  sale  thereof,  upon  the  trusts 
therein  mentioned,  **  Provided,  and  it  was  thereby  declared 
and  agreed,  and  S.  C.  (the  creator  of  the  trust)  for  herself^  her 
heirs,  executors,  administrators,  and  assigns,  did  thereby  de- 
clare, direct,  limit,  and  appoint,  that  the  receipt  or  receipts  of 
the  said  A«,  B.,  and  C.  (x),  and  tbe  survivor  of  them,  and  tbe 

(p)  Crewe  v.  JHeken^  4  Ves.  97. 
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money  for  varions  and  extensive  purposes  (Juxttn  ▼.  Brian^  Pr.  Ch.  143.),  or 
if  tbe  money  arising  by  sale  or  mortgage  is  to  be  applied  on  trusts  which 
are  of  long  duration  (pi.  7.)^  or  which  require  time  and  discretion,  as  ia 
the  purchase  of  estates  ^3  Pres.  Abs.  264. )«  or  in  the  payment  of  scheduled, 
creaitors  at  a  distant  period  ^Bo^ovrv.  WelUmd,  16  Ves.  151,  antea,  p.  239/ 
of  this  edition^  in  iiott^),  it  is  the  prevailing  opinion  of  the  profession  that 
a  purchaser  or  mortgagee  need  not  see  his  money  applied  further  than-by 
paying  it  to  the  trnstee,  who,  in  such  case,  is  considered  as  haTing  a  ple- 
n^  power  over  the  money,  and  consequently  the  minor  one  of  giviag  a 
good  receipt  and  discharge  for  the  saiAe. 

9.  If  the  money  arising  from  tbe  sale  or  mortgage  is  to  be  invested  in  real 
or  government  securities,  upon  certain  trusts,  dien  it  will  be  sufficient  to  see 
it  so  invested,  procuring  from  the  trustees  a  declaration  that  they  stand  pos- 
sessed of  the  same  in  trust  for  the  purposes  of  the  will.  S  Cas.  &  Opin.  ii4. 
S  Pres.  Abs.  222. 

10.  If  the  estate  be  sold  by  the  Deputy  Remembrancer  of  the  Court  of 
Exchequer  nvider  an  extent,  there  the  purcliaser  or  mortgagee  will  not  be 
obliged  to  see  his  mone^  applied  in  discharge  of  the  crown  debt ;  for  pay* 
ment  into  the  Court  of  Exchequer  will^  as  it  should  seem  from  the  statute 
25  Geo.  3.  c.  35,  sufficiently  exonerate  the  purchaser  or  mortgagee  from  all 
further  liability. 

11.  With  respect  to  personal  estate  and  chattels  real,  it  is  observable,  that 
a  purchaser  will  in  no  case  be  bound  to  see  to  the  application  of  his  money 
where  he  purchases  honAJtde  of  an  executor ;  for  however  leasehold  estates . 
or  personal  property  may  be  bequeathed  by  the  testator,  tliey  will  devolre 
first  on  the  executor,  to  be  applied  in  a  due  course  of  administration,  which 
will  be  equivalent  to  a  bequest  for  payment  of  debts  generally.  Vide  antea^ 
101  to  105,  of  this  edition.  fVatts  v.  Kancy,  Toth.  141.  227.  tTaU  v.  jBoo^A, 
4  T.  R.  625.  17  Ves.  165.  But  if  leasehold  estate  or  personal  chattels  be 
assigned  to  trustees,  in  trust  to  sell  oiv  mortgage,  and  apply  the  money  arising 
therefrom  on  trusts  which  are  limited  and  defined,  the  purchaser  oir  mort- 
gagee will  be  obliged  to  see  his  money  applied  in  the  same  manner  as. if  the 
trust  had  been  concerning  real  estate. 

12.  In  order  to  prevent  the  occurrence  of  questions  of  this  nature,  it 
should  never  be  omitted  to  insert  prorisions  fn  the  trust  deed;  that  tbe  re- 
ceipts of  the  trustees  shall  be  sufficient  discharges;  and  that  the  parc^iaseEa 
shall  not  be  bound  to  see  to  tbe  application  of  their  money ;  and  when  ne- 
cessary tlmt  tlie  purchaser  shall  be  exonerated  from  inquiring  whether  tiM 
sale  or  mortgage  he  necessary  for  the  purposes  of  the  trust,  or  whether  mny 
notice  required  by  the  terms  of  the  trust  shall  have  been  given. 

(X)  If  this  clause,  instead  of  pointing  out  the  trustees  by  name,  bad  pro- 
Tidedj  that  *<  the  receipts  of  the  trustee  or  tmstees  for  die  lime  bc^ngi  ahooid 
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beirs  and  assigns  of  sach  surviror,  of  tbe  porcbase-money  to        Cmve 
arise  from  such  sale  of  the  said  estates^  or  any  parts  thereof^       Di^i^ 
should  be  full  and  sufficient  discharges  for  the  same  to  the  pur- 
chaser or  purchasers  thereof^ .  bis,  her,  or  their  heirs  and  assigns 
respectively ;  and  that  such  purchaser  or  purchasers  should  not 
be  further  answerable  or  accountable  for  the  application  of    ^ 
such  hisy  her^  or  their  purchase-money,  nor  be  any  way  obliged 
to  see  the  same  applied  upon  the  trusts  therein  contained,''  &c. 
C.  died,  and  A.  being  unwilling  to  act  in  the  trusts  after  the 
death  of  C.  by  indentures  of  lease  and  release,  conveyed  and 
released  all  the  said  premises,  and  all  his  estate  and  interest 
therein  to  B.  and  his  heirs.    B.  afterwards  contracted  for  a  sale 
of  these  estates ;  but  the  purchaser  refused  to  take  the  con- 
veyance, unless  A.  would  join  in  the  receipt  of  the  purchase- 
money,  which  he  declined.    And  on  a  bill  filed  by  B.  against 
the  purchaser,  to  compd  a  specific  performance  of  the  agree- 
ment, the  purchaser  submitted,  by  his  answer,  that  the  receipt      [  S34  } 
for  the  purchase-money,  signed  by  C*  alone,  would  not  be  a 
suflScient  discharge  for  the  same,  and  that  A.  ought  to  join  in 
the  receipt.    On  the  part  of  B.  it  was  said,  the  difficulty  arose 
from  A.  having  conveyed  the  estate  to  B.    That  it  would  be 
perfectly  clear,  only  that  the  instrument  he  had  executed,  was 
not  that  sort  of  instrument  that  he  ought  to  have  executed ;  for 
be  did  not  execute  the  deed  of  trust,  nor  did  he  ever  act  in  it. 
Hiat  in  Sir  Thomas  RumboUTs  case  he  refused  to  accept  upon 
the  authority  of  Bonifani  v.  Greenfield,  Cro.  Eliz.  80,  which 
cited  Stat.  21  Hen.  8,  c.  4.    That  nothing  vested  in  him,  and 
that  it  was  the  same  as  if  he  was  actually  dead.    That  B/s 
conveyance  and  receipt  would  be  sufficient.    A.  had  released  all 
bis  interest  to  B. ;  and  a  release  from  one  joint-tenant  to  another 
would  release  all  the  estate  he  ever  had.     Undoubtedly  it  all 
passed  at  law ;  and  in  the  same  manner  the  whole  eqttitai>te 
estate  was  by  the  release  vested  in  the  other,  to  whom  the  re- 
lease was  made.     On  the  part  of  tbe  purchaser,  it  was  contend- 
ed, that  this  was  different  from  the  ordinary  case,  where  the 
power  to  discharge  the  purchaser  by  the  receipt  of  the  trustees 
was  given.    The  manner  in  which  the  trust  was  created  by  this 
settlement,  was,  by  making  them  first  joint-tenants  by  express       [  $35  ] 
conveyance :  But  the  mode  in  which  they  were  to  exercise  the 
power  of  sale,  and  to  give  the  receipt,  was  not  by  making  a 
Crust  to  them,  their  heirs  and  assigns ;  but  the  parties  havhig 


Inve  been  good  discharges,"  the  difficulty}  it  is  apprehended^  vronld  have 
been  obviated. 
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reposed  dieir  confidence  in  the  judgment  of  diese  three  trustees, 
directed  that  they,  the  said  A.,  B.,  and  C.  and  the  survivor  of 
them,  and  the  heirs  and  assigns  of  such  survivor,  should  sell 
for  the  best  price  that  could,  in  the  judgment  of  the  said 
trustees,  be  had  (t)  :  Then  followed  the  directions  as  to  the  ap- 
plication of  the  purchase-money : — **  And  that  the  receipt  or 
receipts  of  the  sud  A.,  B.,  and  C.  and  the  survivor  of  them, 
and  the  heirs  and  assigns  of  such  survivor,  should  be  a  sufficient 
discharge  for  the  purchaser .*'    That  a  conveyance  by  them  to 
three  other  trustees,  would  vest  tiie  estate  in  them ;  but  it  was 
Tery  difficult  upon  the  expression  of  this  deed,  that  the  judg- 
ment of  these  persons  should  be  exercised,  and  the  receipt  of 
these  persons  should  be  a  discharge,  to  say  that  the  judgment 
6r  receipt  of  the  others  was  meant.    Suppose  B.  had  died,  and 
the  estate  had  descended  upon  his  heir,  A.  still  living ;  it  was 
impossible  to  say  the  heir  of  A.  was  the  heir,  whose  judgment 
was  to  be  exercised,  and  whose  receipt  was  to  be  given.  There- 
fore, unliess  some  bill  was  filed  by  those  who  were  to  have  tbe 
purchase-money,  or  A.  could  be  brought  before  the  Court  to 
join,  it  was  not  possible  to  say,  the  purchaser  was  npt  bound  to 
see  to  the  application  of  the  money.    The  purchaser  therefore 
could  not  be  compelled  to  take  the  estate  upon  the  receipt  of 
one  trustee  only.     Et  per  Lord  Loughborough,  Chancellor : 
I  do  not  feel  how  it  is  possible  to  help  tbe  plaintiff,     {f  he  had 
renounced,  as  in  the  case  that  has  been  put,  be  might  dissent  j 
where  no  estate  passes,  the  whole  estate  would  have  been  in 
the  plaintiflF,  exactly  as  if  the  two  other  trustees  had  died  in 
the  life  of  the  testator  (settlor)  he  would  have  been  the  only 
person.     But  according  to  die  way  they  have  managed  it,  he 
has  accepted  the  trust,  and  conveyed  away  the  estate.    That 
part  of  tlie  trust,  that  consists  iu  tbe  application  of  the  n^oney, 
he  could  not  convey  away(z).    The  hazard  probably  is  not 
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(Y)  This  claase  was  evidently  prepared  from  a  common  form  intended 
for  a  case  where  two  persons  shopld  be  trfistees,  and*  not  three,  and  the 
names  were  filled  in  without  due  attention  to  the  succeeding  words.  This 
inadvertence  has,  in  miCny  similar  instances,  occasioned  much  confosion, 
and  with  respect  to  wills  it  always  engenders  great  difficulty. 
'  The  case^  applicable  to  a  devise  to  two  trustees  and  the  survivor  of  them, 
are  Viek  v.  Edwards,  5  P.  Wms.  372,  commented  on  in  BnU.  Co.  Litt  191  a. 
n.  (I).  Feame'sCont.  Rem.  556.  359.  364.  366,  5th  edit,  l  Pies.  Coo. 
30^.  2  Pres.  Abs.  99.  3  Ibid.  352.  HMrrison^s  case,  3  Anstr.  S36,  cited 
postea,  cb.  xii.  IVeule  v.  lawet,  PoU^xf.  54. 57.  S  Pres.  Con.  136.  Auwm, 
Treat,  on  Rec.  29.  * 

(Z)  On  the  maxim  delefcaia  poiestas  turn  potest  deiegmi,  2  Inst.  597;  2  Ack. 
88 ;  2  Ves.  640 ;  in  other  words,  tliat  m  trustee^  notwithstanding  be  has 
released  the  legal  estate  to  his  co- trustees,  cannot  delegate  to  another  tbe 
personal  trust  and  coufideace  reposed  m  him,    But  the  above  axiom  dtxt^ 
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great ;  but  I  do  not  know  faow  to  make  the  purchaser  run  the 
hazard.    Taking  the   title  with  knowledge   of   the  trusty  be 
would  be  bound  to  see  to  the  application  of  the  dioney.    I  do  ' 
not  feel  that  I  can  make  the  purchaser  pass  over  this  objec- 
tion (A). 


not  applpr  to  a  general  powers  inrhich  though  it  may  be  within  the  terms,  ii 
not  withm  the  reason  or  the  rale ;  and  therefore  a  person  who  has  a  general 
power  of  appointment  may  exercise  that  power  in  favour  of  anotlier,  by  ap- 
pointing to  such  uses  as  he  shall  appoint.  And  it  is  observable,  that  a  dis- 
tinction appears  to  be  taken  where  a  power  is  annexed  to  an  interest,  which 
is  given  to  the  tnistee  and  his  assigns.  In  this  case  it  is  said  that  the  power 
will  pass  with  the  assignment  of  the  interest,  although  there  may  have  been 
twenty  mesne  assignments.  And  whether  the  claimant  be  an  assignee  in 
fact,  or  an  assignee  at  law  (as  an  heir  or  executor),  it  is  said  it  will  not 
make  any  difference.  How  v.  Hliitfield,  1  Vent.  338,  3S9.  1  Freem.  476. 
S  Jones,  110.  2  Show.  57.  and  see  on  tliis  subject  Mr.  Sugden's  Section  on 
the  transfer  or  delegation  of  powers  by  the  act  of  the  oonee.  Sug.  Pow. 
166,  Sd  edit.  But  it  seems  clear  that  all  discretionary  powers,  such  as  con- 
sent to  marriage,  &c.  will  remain  with  the  old  trustees,  notwithstanding 
they  may  have  conveyed  away  the  estate,  even  nnder  a  decree  of  a  Court 
of  Eqaity,  to  other  trustees,  and  actually  divested  themselves  of  the  legal 
estate  and  all  controul  over  the  property. 

<A)  This  case  of  Crewe  ▼.  Dieken,  may  be  considered  as  having  decided    Two  points  de- 
two  points ;  tht first j  tliat  If  an  estate  be  conveyed  or  devised  to  two  tms-  ddedtntCreim 
tees,  and  Q^e  of  them  declining  to  act,  releases  by  deed  all  hu  estate   «.  Dicken. 
and  interest  in  the  premises  to  the  other  of  them,  this  will  amount  to  an  ac- 
ceptance of  the  trust  with  all  the  pei^onal  and  incommunicable. powers 
annexed  thereto ;  for  the  conveyance  of  all  the  estate  and  interest  in  the 
premises,  necessarily  pre-supposes,  Aat  previously  to  or  at  the  time  of  such 
conveyance,  the  releasor  Imd  an  estate  and  interest  to  convey,  which  he 
conid  no  otherwise  have  than  by  an  acceptance  of  thc'tmst  contained  in  the 
original  convieyance  or  devise  ;  and  the  second,  that  if  a  trustee,  who  is  un- 
wilung  to  act  (instead  of  releasing)  renounce  and  disclaim  the  devise  or 
conveyance,  then  he  will  be  exonerated  entirely  from  all  the  burthen  of  the 
trust,  both  in  regard  to  the  estate,  and  also  the  powers  with  which  the 
author  of  the  trust  wonld  have  wished  to  depute  him. 

Bnt  as  to  this  latter  point,  there  seems  to  prevail  a  difference  of  opinion  Objections  !• 
at  the  present  day,  with  respect  to  deeds ;  and  it  is  said,  that  as  to  the  vest-  ^/^  j^^  point, 
ing  of  the  estates  many  of  ^e  books,   and  especially  Littleton^  in  his  ^^ 

Tenures,  s.  685,  treat  the  acceptance  of  the  conveyance  or  devise  by  one 
of  several  joint-jenantK,  as  the  acceptance  of  tliem  all,  and  of  a  consequence 
as  necessarily  vesting  the  estate  in  them  all ;  and  therefore  that  the  refusal 
by  mere  disagreement  or  declaration,  with  or  without  dee^  of  one  of  them, 
wonld  not  vest  a  sole  seisin  in  the  other  or  others  of  them.  To  give  such 
sole  and  exclusive  seisin,  it  is  contended  there  must  be  an  estopppl  by  dis- 
daamer  on  record,  as  distinguished  from  a  deed  in  pais  (fee  S  Co.  26  a. 
S  Pres.  Abs.  Sf5.  3  lb.  i05.)  And  it  is  further  said,  that  on  the  death  of  all 
-tlie  joint-tenants,  except  the  one  who  disagreed,'  he  would  not  be  at  liberty 
after  he  became  the  survivor,  to  prevent  the  estate  vesting  in  him  solely,  by 
any  other  means  than  by  a  disclaimer  pn  record.  And  as  to  the  powers. 
See*  it  is  further  urged,  that  although  a  trtistee,  who  is  a  joint-tenant,  may 
refuse  to  take  an  estate  (by  disclaiming  on  record),  yet  he  cannot  relinquish 
bis  particular  i^hare  of  antbority  in  a  joint  power,  which  is  a  thing  entire,  and 
can  only  be  extlngnisbed  by  a  joint  abandonment  of  the  whole  power  by  all 
the  tmstees.  Et  vide  pi.  S,  infra.  On  this  train  of  reasoning  it  is  observ- 
able, that  it  does  not  apply  where  the  trustees  are  tenants  in  common,  as  in 
that  case  each  tenant  will  iiave  a  distinct  share,  whicli  he  may  separately  dis- 
own and  disclaim  ;  and  where  the  tmstees  are  joint-tenants  (which  is  most 
cnmnmnly  the  case)  it  cannot  have  the  full  effect  for  which  it  is  adduced,  be- 
cause it  is  wanting  in  legal  anthority. 

As  the  silbiect   of  disclaimer  is  closely  allied  to    the   head    of  law    Of  diselmmsr, 
treated  of  id  this  chapter,  and  intimately  connected  witli  4hc  consideration 
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ol  tlMyreoMUilf  caM of  Cr am T.iXcJMi,  it  may  ool  be  deemed  Ludenani 
(howeter  vide  of  the  objeci  of  Udi  tmitiae)  to  wloote  a  fear  obecnra* 
tions  pn  m  branch  of  learmng  so  practicallv  a«er«l  to  tbe  coDYeyaoeer. 
JDtMfatmcr^/         1st-  Jt  U  observable,  that  if  an  estate  be  c^mveged  to  three  trmteea,  fai 
tnuteei  ap-       ^|i»^toi|elWvAMpaoteilW  thaitMrieceipt9«lwUbe  gM  d^ 
pomted^deed,   purchase-money,  and  there  is  notanyclanse  for  the  change  and  near  ap« 
.        .    polntaitat  of  dhiilees,  or  there  is  sodi  a  ckose,  bat  ttie  same  Is  Ineficicnt, 
and  one  of  the  trustees  refases  to  accept  the  tnist,  the  vsnai  practtoe  ia  to 
require  him  to  release  all  bis  estate  and  mterest  in  the  premises  to  the  oOier 
trustees,  or  to  execnte  a  deed  of  disclaimer.    Where  he  releases  be  is  con- 
sidered as  havina,  hi  the  first  instance,  accepted  the  trust,  end  therefore, 
as  to  tbat  part  of  tbe  trust  which  consists  of  personal  confideiftce,  be  can- 
not  transfer  it  to  the  other  trustees.    Tlie  proper  course  therefore,  in  avch 
cases,  will  be  for  the  trustee  so  declining  to  act,  to  execute  a  deed  of  dis* 
daimer,  carefully  refraining  from  an  acknowledgment  of  an  intcrsBt  bf 
release  or  conveyance  to  bis  co- trustees,  answer  in  Chancery,  or  other  OManf, 
And  as  one  man  cannot  impose  a  trust  on  another  against  his  consent,  it  sechfi 
reasonable  to  conclude  that  a  trustee,  who  has  refused  to  accept  the  trvat,  and 
actually  renounced  by  a  deed  of  disclaimer,  need  not  join  in  any  receipt,  and 
that  in  such  a  case  the  receipts  of  the  other  trustees  will  be  sufficient  dis- 
charges.   $eeSirirUtkmSmUkY,Whideryl\ent.ltS.    Hamkint y. Kemf^ 
3  East,  410.  Litt.  s.  685.    Shep.  Touch.  70,  in  wliich  latter  place  it  is  aaid, 
tbat  when  the  party  hadi  once  by  bis  agrecn^ent  made  the  deed  good,  be 
cannot  afterwards  vjf  bis  disagreement  make  it  void  j  and  when  once,  by  his 
disagreement  and  refusal  lie  hath  made  the  deed  vpid,  be  cannot  by  agree* 
ment  or  acceptance  make  it  good,    ^t  vide  Leach  v.  Tkomptom,  1  Veaf. 
198.  201.    3  Mod.  296.  Bro.  Abr.  tit.  Disclaimer,  5^  lit.  Joint-tenant^  i»7q« 
Vin.Abr.  tit  Disclaimer.    Upon  this,  however,  the  doubt  alluded  to  isi  the 
preceding  ^art  of  this  note,  and  also  in  pi.  3,  infra,  seems  still  to  preTeat 
the  recognition  of  the  point  as  clear  |aw ,  and  therefore  in  cases  of  Ibis 
nature,  the  only  safe  and  effectnal  course  is,  to  file  a  bill  in  Equity  for  aa 
appointment  of  new  trustees,  and  for  a  decree  eiyoining  the  old  tmsteea  or 
beir  at  law,  as  the  case  may  be,  to  conyey  to  the  new  ones. 
DiseUdmer  rf         2d.  Tbe  disclaimer  of  trustees  un^er  a  ypiUt  who  have  never  accepted  the 
tnuteee  ap-        triist,  has  been  provided  for  by  the  stat.  21  Hen.  8.  c.  4,  which  enacts,  that 
Wfinted  by  wiO^    \vbere  part  of  the  executors  named  in  any  will  or  testament,  which  devise 

lands  or  other  hereditaments  to  be  sold  by  such  executors,  do  relbae  t^ 

take  npon  him  or  tbem  tbe  administration  and  charge  of  the  same  testanacsit, 

and  tbe  otber  executors  do  accept  the  care  and  chm-ge  thereof,  that  then  aU 

t>argains  and  sales  of  all  sncb  lands  or  otber  hereditaments,  by  the  eze* 

cutors  who  do  accept  only,  shall  be  as  good  and  effectual  in  the  law  a«  if 

the  residue  of  the  same  executors  so  refusing  had  joined.-*Notwithstaiiding 

^tbis  act,  it  is  recommended  to  devisees  in  trust  to  execute  disclaimers^  as 

affording  direct  and  certain  evidence  of  their  refusal  to  act,  and  as  obviatusc 

an  ol^ection  which  might  otherwise  be  made  to  Uie  conveyance  of  some  at 

tbe  devisees  only,  that  tbe  triistees  or  executors  who  <lo  not  join  in  the  eoai- 

yeyance,  may  have  previously  sold  th^  estate,  in  which  case  the  firat  vendor 

would  be  preferred.    The  effect  of  the  disclaimers  will  be  to  vest  tbe  leaal 

estate  and  the  rights  and  powers  of  sale  and  of  giving  dischargea  for  tne 

purchase-money  in  tbe  remaining  trustees,  or  only  acting  trustee,  if  any, 

and  if  none.  Equity  will  supply  the  trust,  either  becoming  itself  tbe  true* 

tee  and  carrying  the  trusts  of  the  will  into  execution,  or  on  a  bill  filed  fiar 

that  purpose,  appointing  a  new  trustee  and  decreeing  a  conveyance  frona 

tbe  old   to  the  new  trustees,   or  from  the  heir   at  law  whan  necaeaBaiy> 

'  This  statqte  has  been  construed  to  extend  as  well  to  lands  which  are  itrtnaMj 

devised  to  two  or  mo/e  executors,  as  to  lands  over  which  there  is  mareij  an 

authority.     Co.  Litt,  113  a.  n.  2.     lb.  236  a.  n.  1.     Bonifaai  ^  Grroi^M^ 

Cro.  Eliz.  80.  269.    11  East.  288.    2  H.  Bl.  620.    Some  gentlemea  coafine 

this  statute  to  executors  being  trustees  of  the  will,  while  others  ceaaider  id| 

tru$.t^es  of  a  will  for  the   sale  of  real  estate,    as  executors  vitbio   iUft 

scope  of  the  act,  which,  seems  the  more  consistent  interpretation.    Jjowd. 

Ellenboroogb,  ho^ever^  indined  ^though  rather  evasively)  to  the  former 

opinion  in  the  case  ofJDenne  v.  Jmgey  11  East*  288,  where  there  was  a  fioi^ 

yeyaoce  by  five  trustees,  but  a  defect  of  proof  as  to  tbe  execution  ef  tiao 

deed  by  two  of  them.    His  Lordship  observed,  that  the  statute  waa  paaaed 

to  remedy  tbe  inconvenience  where  some  of  the  executors  sefused  to  act  i 

but  lit  the  case  before  tlie  court  there  was  no  suck  refusal ;  so  fiur  firom  re* 

jfbsin^  to  act|  they  had  all  apparently  coiicajrre4  ia  ^  c^iiveyanc^,  thovsk 
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IhesQ  wu  Mefect  of  pjopiof  10  to  the  escKmtioB  of  two  of  Acn^  BesU^, 
^  estate  wis  not  Erased  to  them  as  ex^cwUn  to  he  9oldj  bnt  as  devisees, 
tlMacb  Hiey  were  also  appointed  execntors.  *Tbey  bad  nothing  to  do  with 
the  land  a^  execntors.  Bat  if  indeed  the  foody  when  raised,  had  been 
AMMoMf  &y  ihem  in  ^htti  cktractir^  thai  wdghi  ktne  hnmgki  the  eaae  wkkim 
ikt  ruU  cotUendid  for, 

Sd.  Here  by  way  of  parenthesis^  note  thb  distinction  with  regard  to  dis«  DUHncHmi  as 
chdiner  between  tHistees  wlio  are  appointed  tuider  deeds,  and  trustees  who  to  the  two  fai* 
are  appointed  nnder  wli)s.    The  renunciation  of  the  trust  bv  the  latter  is  ter  cum* 
provided  for  by  the  statnte,  while  tlie  disclaimer  of  the  trust  by  the  former 
species  of  trosteey  depends  greatly  on  the  analogy  which  is  supposed  to 
exist  between  the  cases.  But  a  modem  and  judicions  writer  observes,  that  the 
analogy  is  not  snfl&ciently  strong  and  conclusiye  to  render  it  clear  that  one 
of  several  jomt-tcpaots  under  a  deed^  may  disclaim  merely  because  one  of 
several  joint-tenants  under  a  will  for  the  purposing  of  executmg  the  trusts 
of  ttiat  will  Is  by  the  statute  law  allowed  to  discbarge  himself  from  the  trusts 
by  disclahner,  or,  more  correctly  spealiing,  because  the  other  execntors  or 
tnwtees  are  by  the  statnte  law  empowered  to  act  after  one  trustee  has 
refused  to  take  the  office  on  himself.    3  Pres.  Abs.  105. 

4th.  From  these  observations,  it  should  follow  tliat  the  practice  of  one  of  Dieekdmernoi 
several  trustees  appointed  by  deed,  disclaiming  the  estate  conveyed  to  him  to  be  relied  sa^ 
cannot  be  safely  relied. on.    In  a  recent  case  which  occurred  in  practice,  bUl  ineqmUff 
letsehold  estates  were  bequeathed  to  three  persons  on  certain  trusts,  with  frrferred. 
powers  of  renewal.  Sec,  to  them  and  the  survivors,  and  they  were  appointed  . 
executors.    Two  of  the  trustees  proved  the  will,  and  power  was  resenred 
for  the  otiier  to  do  so,  bnt  he  would  not  act,  and  never  obtained  probate, 
nor  received  a  legacy  given  him  by  the  will.    One  of  the  acting  trustees 
shortly  afterwards  died,  and  the  questions  were,  whether  a  renewed  lease 
might  be  granted  to  tiie  remaining  acting  trustee  witiiout  the  concurrence 
of  tbe  non-acting  trustee  (who  was  UviQg)»  or  without  his  beiuf  re<)uired  to 


join  io  the  surrender,  or  whether,  by  the  hitter  trustees  now  disclatming  by 
deed,  his  concurrence  in  the  surrender  would  be  retidered  unnecessary.  It 
was  advised,  that  a  difficulty  existed  m  the  case  on  account  that  It  viras  not 
within  the  statute  of  Hen.  8.  The  acting  executor  had  assented  to  the 
beeneat,  so  that  he  and  the  non-acting  trustee  became  joint-tenants,  and  it 
did  net  follow  that  the  disagreement  of  the  latter  to  accept  the  bequest 
▼csted  the  term  in  the  former,  and  the  non-acting  trustee  could  not  release 
to  Ae  actmg  trustee  without  becoming  an  efficient  trustee  himself.  The  only 
safe  coane  therefore,  was  to  file  a  bill  in  Equity  to  have  the  non-acting 
trastee  discharged  from  the  trust,  and  a  new  trustee  appointed  in  his  stead, 
for  Acre  vras  not  any  power  in  the  will  for  the  appointment  of  a  new  tms- 
tee.  Hence  the  necessity  of  an  ample  power  in  the  will  for  the  change  and 
new  appointment  of  trustees. 

5tii.  if  a  trustee,  having  a  power  only  to  sell,  and  not  an  estate,  renoudf  e   Biedmmer 
or  disclaim,  and  there  Is  not  in  the  will  a  provision  for  the  appointment  of  where  trwateB 
A  new  trustee,  it  seems  that  the  Will  will  be  inoperative ;  for  a  Court  of  jt^  a  power 
Eqnity  eannot  transfer  such  a  mere  naked  authority  fVom  one  person  to  an-  ^u^ 
oc(er.    In  cfses  e^f  this  description,  an  ael  of  parliament  will  be  necessary      ^ 
lo  communicate  the  powers  of  sale  &c.  to  a  new  trustee*    It  is  also  ob« 
serrable^  that  any  rd^e  or  convQrance  of  sm^  trustee  miut  of  necessity 
operate  as  a  disclaimer,  for  it  cannot  operate  as  a  conveyance,  he  having  no 
estate  or  interest  to  transfer,  and  his  power  being  incommunicable.    Bnt  if 
an  estate  had  been  given  to  the  trustee  by  the  will,  as  well  as  a  power,  a  new 
Invtee  might  have  been  substituted  under  a  decree  of  a  Court  of  Eouity. 

6th.  If  the  deed  or  will  expressly  require  that  all  the  trustees  shoula  jou  in   Efeet  ^  A- 
the  receipt  for  the  onrchasc-money,  then  it  would  be  iropolitic  to  take  a  re-  dimer  «• 
ceipt  f^om  some  or  the  trustees  witiiout  employing  every  practicable  expo-  p^wert* 
dient  to  procure  the  signatnro  of  all  of  them.    But  if  aa  estate  be  devised  or 
eonreyed  to  trustees  to  sell  for  payment  of  debts  generally,  without  a  clause 
tint  their  receipts  shall  be  good  discharges  for  tbe  purehasc-money,  and 
the^,  wishing  to  be  exonerated  firom  the  trust,  coQvey  to  a  third  person  all 
tiienr  estate  and  interest  In  the  premises  for  the  purposes  of  the  trust,  sales 
4»r  iDorigages  made  by  him  will  be  as  effectual  as  sales  made  by  the  tnistees 
ahesBsetrei ;  and  the  receipt  of  such  assignee  will  be  equallv  a  good  discbarge 
to  a  pofchaser,  as  the  receipt  of  the  original  trustees,  Hardmieke  v.  A/yxd, 
1  Anstr.  109.  fand  see  Lord  Bra:^bToke  v.  Mdp,  8  Ves.  417,  where  tlie  point 
wa«  mentiooea  with  a  guaere,  et  vide  aotea,  SS43,  of  thb  edition,  in  notie ; 
because  in  snc^  cases  tlie  ^receipt  will  be  effectual,  by  reason  of  the  tiost 
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Hielfy  and  not  on  accomit  of  any  penonal  confidence  repoied  by  the  intlnr 
of  tfaie  trust  in  the  original  trustee. 

7tb.  If  a  trustee  once  accept  the  trust,  he  cannot  afterwards  decfiae  it 
by  his  own  act  and  under  hb  own  authority,  unless  there  be  a  power  or 
provision  in  the  deed  or  will  enabling  him  to  do  so.  But  another  trustee 
may  be  sobsthnted  in  his  place,  under  the  provision  {generally  inserted  for 
the  change  and  new  appointment  of  trustees ;  and  if  such  proTision  be 
omitted,  then  under  the  decree  of  a  Coort  of  Equity. 

8th.  If  the  trustees  hate  accepted  the  trust,  and  afterwards  one  is  de- 
sirous of  being  released  from  the  burthen  of  the  execution,  the  mode  gene- 
rally recommended  is,  (where  there  is  a  provision  for  the  change  and  new 
appointment  of  trustees)  for  all  the  trostees  to  convey  to  A.  B.  an  indifferent 
person,  in  trust  to  be  re-conveyed  to  the  continuing  and  new  trustee  jointly ; 
and  this  is  considered  necessary,  in  order  to  preserve  the  unity  of  title  on 
which  the  joint-tenancy  depends.  A  new  trustee  is  then  appointed  by  a  sepa- 
rate deed,  and  A.  B.,  by  indorsement  on  the  former  deed,  re-conveys  to  the 
continuing  and  new  trustee,  in  trust  for  the  purposes  of  tlie  deed  or 
wilL  When  all  the  trustees  are  dead,  or  not  any  of  them  continue,  the  ap- 
pointment and  re-conveyance  may  be  made  immediately  to  the  new  trnatces, 
without  the  intervention  of  a  trustee  and  re-conv^ance. 

As  to  the  liability  and  non-liability  of  trustees  to  be  answerable  for  the 
defaults  of  each  otiier^  see  1  Eden.  Kep.  357.  1  Hanm.  Kcp.  46.  and  sScb. 
0t  Lef.  Rep.  24S. 
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Equity  of  Ti- 
demptUm  &$• 
fimedj  wad  di§* 
tingmMhedJrom 
atnuts 


An  equity  of  redemption  is  defined  (a)  by  Sir  Matthew  Hak 
to  be  '^  an  equitable  right  {a),  inherent  in  the  land^  binding  att 

(a)  Hard.  465.  469.    1  Sir  W.  Bl.  Rep.  145.    [2  Atk.  2£3.— £d.] 


Equity  of  r«- 
demptim  tKaa* 
traiedf  anUtt, 
143. 


(X)  An  equity  of  redemption  can  be  more  appropriately  illustrated  tbao 
defined  or  described.  It  occurs  where  an  estate  is  demised  for  a  term  of 
years,  with  a  proviso  for  making  the  term  void  on  payment  of  tiie  sum  leal 
witii  interest  before  or  upon  a  certain  day.  If  the  money  be  paid  on  that 
day,  the  condition  will  then  have  been  performed,  and  the  term  will 
become  extinct.  Bnt  the  condition  will  not  at  law  be  considered  as  having 
been  complied  with,  if  the  money  be  not  paid  on  or  before  the  very  day  ap- 
pointed for  payment.  In  which  case  no  subsequent  ^ymeot  will  annihilste 
the  term;  but  on  the  non-performance  of  the  condition  the  estate  and  icle- 
rest  of  the  mortgagee  will  become  absolute  at  law,  and  the  term  irrevocably 
vested  in  him ;  and  the  mortgagee  may  immediately  enter  upon  the  premises 
and  continue  possession  of  them  during  the  term  or  estate  granted,  witfaoat 
any  possibility  at  law  of  being  afterwards  evicted  by  the  mortgagor,  *'  to 
whom,"  says  the  learned  Author  of  the  Commentaries,  (9  vol.  158.)  **  the 
land  will  now  be  for  ever  dead."  S.  P.  Litt.  s.  332.  But  here  it  is  thst 
Courts  of  Equtty  interpose,  and  consider  the  real  nature  of  the  contract 
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persons  in  the  past  (that  is,  coming  in  paramount  to^  and  not 

under  the   title  of  the  mortgagee  (b)  )  or  otherwise  ;*'  and  he 

sajs,  that|  in  that  respect  it  differs  from  the  trust,  which  is 

collateral  to  th^  land,  and  created  by  contract  of  the  party, 

who  may  provide  for  the  execution  of  it ;  and,  therefore,  one 

who  comes  in  in  the  post,  and  by  a  title  paramount,  as  tenant 

by  the  curtesy  (c),  or  lord  by  escheat  (d),  of  the  mortgaged 

estate^  shall  be  liable  to  it.     In  this.  Lord  Hale  is  not  singular ;       [  338  ] 

Lord  Nottingham  (MS.)  says,'  an  equity  of  redemption  charges 

the  land,  and  is  not  a  trust  (e). 

So  Lord  Hardwicke  thought,  that,  in  the  eye  of  a  Court  of  Uthsfeei 
Equity,  the  equity  of  redemption  was  the  fee^simple  of  the 
laud  (b)  (f). 

(fr)  1  Sir  W.  Bl.  Rep.  145.     [Ctubome  y.  Scaife,  1  Atk.  603.  605.     Et 
infra,  355.— £<f.] 

• 

They  look  to  the  actnal  value  of  tlie  lands,  and  compare  it  with  the  sums 
borrowed.  And  if  the  estate  be  of  greater  value  than  the  sum  lent  thereon, 
they  will  allow  the  mortgagor  at  any  reasonable  time  to  recal  or  redeem  his 
estate,  paying  to  the  mortgagee  his  principal,  interest,  and  expences ;  for 
oUierwiae  in  strictness  of  law  an  estate  worth  lOOOZ.  might  be  forfeited  for 
son-payment  of  lOOZ.  or  a  less  sum.  This  reasonable  advantage  allowed  to 
mortgagors  is  called  the  equity  of  redemption,  AVe  should  however  recollect 
tjiat  a  subsequent  payment  after  the  time  appointed,  although  it  give  tlic 
diortgagor  the  equitable  rii^ht  to  the  estate,  yet  it  will  not  affect  the  legal 
continuance  of  the  term ;  for  tliat  wUi  remain  in  the  mortgagee  till  re- 
signed, or  till  length  of  time  will  presume  it  surrendered;  but  it  will  in 
equity  be  considered  as  vested  in  tlte  mortgagee  for  the  benefit  of  the  mort- 
gagor, bis  heirs  and  assigns,  and  be  considered  as  a  term  attendant  on  the 
inheritance.  And  in  this  place  we  may  observe  a  distinction  between  tbe  re- « 
Tersion  expectant  on  a  mortgage  for  years  and  the  equity  of  redemption  which 
resides  in  the  mortgagor  as  a  separate  right  or  tiUe  from  that  of  tbe  right  to 
the  reversion.  The  equity  of  redemption,  it  is  true,  attaches  itself  to  the 
revemion  (t  Atk.  294.),  and  at  all  times  confers  on  the  reversioner  a  right 
to  redeem.  But,  it  is  apprehended,  the  mortgagor  may  convey  away  the 
reversion,  and  still  retain  the  equity  of  redemption,  though  a  simple  con- 
yeyance  of  the  reversion,  with  a  clause  of  all  the  estate,  &c.  would  certainly 
pass  the  right  to  redeem. 

(B)  Claims  in  the  per  and  the  po«t  may  be  thus  distinguished:  to  claims  (ClahnM  in  per 
in  the  per  privity  of  estate  is  requisite — to  claims  in  the  post  it  is  not«    Thus   amf  p^x  dittin* 
the  heir  in  tail  comes  in  not  by  descent  from  his  ancestor  or  in  the  per,  but   guigkedf) 
per/ormam  doni,  that  is,  in  the  po^^*  by  a  title  paramount  tbe  estate  of  his 

ancestor,  namely,  by  the  deed  ot  gift  which  settled  the  entail.— For  a  fur- 
ther illustration  of  this  distinction,  see  1  Cru.  Dig.  399,  2d  edit. 

(C)  See  the  distinction  between  dower  and  curtesy,  postea,  351,  353. 


fD)  See  note  (G),  infra. 
r    "   "  -- 


E)  And  my  Lord  Eldon,  in  a  late  case,  said,  an  equity  of  redemption   is  a  title  ui 
uraa  considered  as  a  title  in  equity,  and  not  merely  a  trust,  from  which  in   equity  ; 
many   respects  it  differed  materially.     Tucker  v.  Thustarty   17  Vcs.   133. 
TV^hat  Lord  Nottingham  meant  by  an  equity  of  redemption  being  a  cltarge 
on  the  land,  is  not  at  this  day  very  obvious. 

(F^  Tbe  person  entitled  to  tlie  equity  of  redemption  is  considered  as  the    is  an  estate  ra- 
owner  of  tlie  land,  and  the  mortgagee  as  having  a  mere  pledge }  and  hence   ther  than  u 
it  ia  that  a  mortgage  is  considered  as  persona)  estate^  although  the  legal  estate   right  : 
on  the  death  of  the  mortgagee,  vests  in  his  heir.    MS.  Ca.  2  Eq.  Ca.  Abr. 
694.      Bnt  it  should  be  kept  in  view,  that  when  jt  in  said  that  tie  who  has 
the  eqnity  of  redemption  in  the  owner  of  the  land,  alhision  in  made  to  an 
e<|nitable  ownership ;  for  at  law  the  moitgasior  certainly  cannot  be  said  to 
have    the  legal  ownership  of  the  estute.     In  Preston  v.  Christmwt^  'iScrj. 
tV'ils.  Kep.  &6.  it  was-insutcd  by  counsel^  tb'at  an  equity  of  rcdcuLD/l  u  \\a% 
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mffimewi^  he  An  eqoity  of  redetaption  will  descend  [l(r  die  hen  at  law  of 
S^^l^fadU^^NM^  ^  mortgagor,  if  it  hn  of  real  estate,  and  if  of  ebattels  it  will 
hvted',    '       devolve  OD  Us    personal    representatives  (My-^Eif.]  may  be 

granted,  devised,  entailed,  and  that  equitable  entail  maj  be 
barred  by  [fine  and  the  remaiaderB  over^  Bugr  bf»  destroyed 
by — JS J«]  a  common  recovery  (c)  (o>. 

[((()  S  Pies.  Aba.  4S7»4Sr.  5  lb.  Ca.  S17.    PUBipf  ▼.  H«fe,  1  t(ep» 

S89.— £4.1  Cb.  190.  PeH^ii  v.  £llit,  9  Tes.  663* 

(0  Hard.  469.  [Et  Tide  2  £q.  Ca.  **Bd.] 
Abr.  594.  Boicwmck  V.  BorfMyl  Cb. 


a  beaeficnd  Ibmf  »  and  diat  it  wiu  not  malerial  what  tbe  valve  of  it 
Bat  tbe  wbole  conit  were  clearly  of  opimoD,  tbat  an  equity  of  redemptiott 
was  noihhig  at  0U  in  the  eue  rf  the  law.  The  mortgagor  is,  bowever,  bj 
means  of  a  covenant  nsnally  inserted  in  the  mortgage  de^,  and  even  by  tbe 
la^it  nnderstanding  of  the  parties,  entitled  to  Sie  possession,  or  tatber 
occupation  of  the  premises,  till  be  makes  default  in  payment  of  tbe  princi- 
pal  and  interest ;  but  tbe  mortgagee  may  assume  the  possession  wbenever 
he  pleases,  and  therefore  it  is  that  the  mortgagor  is  sometimes  called  a 
tenant  at  will  to  the  mortgagee ;  and  in  point  of  possession,  he  is  Ycry  similar 
to  that  species  of  tenant,  even  In  equity;  for  a  Court  of  Equity  wilt  never 
interfere  to  prevent  the  mortgagee  from  assuming  tbe  possession.  Tbe  trndi 
seems  to  be,  tbat  the  interest  of  tbe  mortgagee  before  foreclosure  la  con- 
templated  in  a  Court  of  Equity  rather  as  a  righi  than  as  an  ettaief  while  tbe 
equity  of  redemption  is  considered  as  having  rather  the  quality  of  an  ttiatc 
mn  a  right  But  it  is  next  to  impossible  to  give  a  definite  denominalion  to 
tbe  interests  either  of  the  mortgagor  or  mortgagee,  when  they  va^  so  nock 
accordhig  to  tbe  light  in  which  they  are  viewra.  See  aatea,  156,  of  this  e<iit» 
n.  (A). 
^  ie  ^Kemd  (O)  In  a  Court  of  Equity  great  regard  Is  paid  to  the  equity  of  redensp- 
hf  died.  tlon.    It  is  considered  as  an  equitable  eeiaiey  and  is  alienable  oy  deed.    Is 

E^ttMteeUJM  tbe  ease  of  Bw^ess  v.  Wheeiiy  1  Eden.  Rep.  2S5.    8.  C.  Black.  Rep.  121. 
^»  Postea,  553*  it  was  said  by  Lord  Mansfield,  C.  J.  (who  assisted  tbe  Lord 

Keeper  in  deciding  that  case)  that  tbe  equity  of  redemption  was  the  fee 
simple  of  the  land ;  tbat  it  would  descend ;  might  be  granted,  devised,  and 
entailed ;  and  that  such  equitable  entail  might  be  barred  b^  a  common  re» 
eovery ;  which  proved  that  it  was  such  an  estate  whereof,  in  consideratioir 
of  a  Coart  of  Equity,  there  might  be  a  eeiein;  for  without  such  a  seisin  % 
devise  of  it  could  not  be  good.  This  observation  of  Lord  Mansfield  is  in- 
troduced to  contrast  with  it  a  passase  in  Mr.  Watklns's  Elements  of  Convey- 
ancings p.  118.  (Mr.  Preston's  edit!)  where  it  is  said,  that  a  person  cannot 
be  seised  ef  an  eqmly  to  an  uee*  The  learned  Editor  of  that  valuable  manval 
remarks,  tbat  aithoogh  equitable  estates  are  not  within  the  o|^ration  of  Hm 
statute  of  uses,  yet  uses  aeclared  on  a  conveyance  of  the  equity  of  redemp- 
tion or  any  trust  or  other  equitable  seisin,  are  considered  as  governing  the 
ownership,  so  that  the  releasees  are  treated  as  mere  conduit  pipes,  vmose 
concurrence  in  future  conveyances  will  be  wholly  unnecessary.  And  it  is 
worth  noticing,  as  a  confirmatory  observation,  tbat  in  many  acts  of  parlia- 
ment an  equitable  is  considered  tbe  same  as  a  legal  estate ;  aud  the  words 
**  seised  in  law  or  in  equity,"  in  the  Qualification  Act,  shew  that  tbe  word 
'*  seised*^  is  applicable  to  both  species  of  estate.  (See  SkrapneU  v.  K^rnoa, 
2  Bro.  C.  C.  ^6S.)  So  in  the  case  of  Lard  Ckolmondeley  v.  Idnrd  CUnion^ 
2  Meriv.  357.  the  Master  of  the  KoHs  considered  it  clear  that  there  might 
be  what  was  deemed  a  seisin  of  an  equitable  estate,  although  there  conid 
not  be  any  disseisin  of  it,  because  the  disseisin  must  be  of  the  entire  estate, 
and  not  or  a  limited  and  partial  interest  in  it,  and  because  a  tortious  act 
could  never  be  tlie  foundation  of  an  equitable  title. 
Orrfei^,*  An  equity  of  redemption  on  a  mortgage  in  fee  will  support  a  tenancy  by 

dower ;potie$8h  tbe  curtesy  (postea,  p.  352.  356.),  but  not  a  tenancy  in  dower,  po8tea,718; 
fratrie,  and  diere  may  be  a  possefsto  fratrie  of  such  an  equity  of  rederoption, 

(postea,  381.) 
No  e$eheet  of        With  respect  to  escheat,  that  accrues  oh  defectum  aut  pro  delicto  teeentiSf 
et/uUtf  0/  re-       and  not  for  want  of  heirs ;  consequently  there  cannot  be  any  escheat  of  a 
iiumptiott. 
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An  equitj  of  redemptiDn  of  a  Mortgage  coBlinaes  prim&  cmhme$  •pem 
fade  open  until  aclwU  foreclosure  (J);  for^  as  to  kogth  of  j^tdoudf 

(d)  Ridgw.  Rep.  SOO.  Vide  Infnu 
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mere  equitable  estate.    Hence  it  is  the  received  opinion,  tliat  if  a  cethd  que   Am  to  cicAeil; 
ind  die  witlioiit  beirs,  tbe  laodt  will  not  escheat  to  the  lord,  bat  the  tmstee 
will  he  entitled  to  hold  them  for  his  own  benefit,  because  by  the  deatii  of 
tilie  €€$tui  fir«  tnut  tiie  trust  ¥rill  be  alwolntely  determined.    Sttndy*8  ease^ 
Hard.  408.    S  Christ.  Bl.  346,  n.  (5).    1  Pres*  Abs.  147.    And'  this  opiniew 
is  considered  as  supported  by  the  peat  case  of  JBarsress  v.  Wheate^  1  BL 
Bep.  ltd.    But  it  appears  by  Mr.  fiden's  report  of  that  ease  (1  Ed.  Rep. 
177.%  that  the  court  aid  not  give  any  opinion  on  the  point.    It  decided- 
that  although  the  ctahn  pt€  inat  in  that  case  died  without  an  heir,  vet  since 
theiewas  a  ttre  tenant  no  title  by  cacheat  aecmed ;  bot^  itwitfaheld  its 
•pinion  as  to  die  right  of  the  trustee.    Sir  Thomas  Clarke,  Master  of  the 
KoUs  (whose  assistance  the  IiOrd  Keeper  had  requested),  put  these  qne- 
Bic»:-»S«pMise  tiw  mortsMor  die  without  htuns,  shaU  die  Mortgaaeelialdfc 
the  estate  absolutely?  And  if  he  demands  his  money  of  the  personal  repre^ 
sentatives,  shall  he  have  both  land  and  money  too?  RIs  Honour  furtherre» 
marked,  that  if  the  mortgagor  died  v^thont  heirs  or  creditort,  he  saw  no- 
neraeeatMce  tn  the  mortgoge^$  helduig  the  ettate  aheoktleUf.    In  the  case  of  a 
feifaitnffe  ibr  treason,  it  was  certain  the  crown  night  redeem,  as  in  Ar 
Ikiaikiii  LmTs  ea»e  (postea,  351,  ta  noHs ).    And  as  to  the  supposition^  that 
the  mortgagee  mif  ht  demand  bis  money  too,  that  could  only  be  where  th(^ 
Wfftyigfe  died  without  hekt;  inwhieh  case  the  demand  would  be  against' 
te  personal  represeatBtives,  by  virtue  of  some  hood  or  covenant  for  pav. 
ment  of  the  money.    And  if  the  mortgagee  took  his  remedy  against  the 
pcrsonsd  iepi€8enlativea»  his  Honour  thought  the  court  would  oompd  the* 
mortgagee  to  re-convey,  not  to  the  lord  by  escheat,  but  to  the  personal  re- 
presentative ;  and,  if  necessary,  would  consider  the  estate  re-conveyed,  as 
QMuiag  in.  lieu  of  the  personal^  and  as  assets  to  aaawer  even  simple  coi|« 
tract  creditors.    And  Lord  Mansfield,  C.  J.  (by  whom  also  the  Lord  Keeper 
was  asabted  in  h|s  decision  of  the  case  of  Barigesf  v.  Wheaie)  observed,  that 
if  a  mortgagee  ia  fee  died  without  heirs,  the  estate  would  escheat,  subject 
to  the  BDort^ige,  and  the  money  would  be  payable  to  the  personisl  repre- 
sentatives.   But  suppose  the  mortgagor  were  to  die  tmu  heir,  should  the 
mortgagee  hold  the  land  absolutely  ?    If  he  demanded  the  money  of  the 
personal  rappeshntative,  should  he  have  the  money  aad  the  land  toof  If  not, 
to  wboua  should  he  convey  it  ?    If  to  the  king,  then  a  right  of  escheat  would 
have  followed  in  equity  by  analogy.    And  die  Lord  Keeper  (Northiiigton]L 
after  hcairiog  and  considering  the  opinions  of  the  Master  of  the  Rolls,  and 
the  CIdrf  Justice,  said,  (1  bT.  Rep.  184.)  ^  If  a  mortgagor  die  widiout  heir, 
shall  the  mortngeehold  the  hiiidfree?    I  answer,  shall  it  escheat  to  the 
crown?     No :  oecause  in  that  case  the  lord  has  a  tenant  to  do  his  services, 
aad  that  la  the  whole  he  is  entitled  to  in  law  and  eqnitjr.    What  die  justice 
Biii^t  be  betwraett  the  mortgagee  and  executor  I  shnll  aot  trouble  myself  * 
alMNit.    I  think  the  eroww  Ims  not  aa  equity  on  which  to  sue  a  sabposna." 

Fiwaa  these  observations  of  the  learned  judges  we  may  collect,  1st  That  Ralss  as  fe  co- 
if there  be.  a  mortga^  in  fee,  and  the  mortgagor  dies,  leaving  tieitfaer  heir  ekmtt  ef  ofuify 
nor  deviaee,  the  equity  of  redemption  will  not  eseheat  to  the  lofd,  but  the  qf  rsdcaytitR, 
WDftgagae  will  be  entined  to  the  estat*'  absolutaly  dlseharged  of  the  mort* 
gage.  This  however  is  aot  clear  law,  aad  auist  of  the  text  ^l^ters  state  it 
widi  »  4|neie.  Sat  3Cni.  Dir.  461.  7 lb.  144»  Sd  edit,  and  t  Tbom.  Co. 
lilt*  ]9e»iisa0lu.  fd.  That  if  in  this  case  the  niort|;agee  demand  hismo. 
ney  «C  tlie  peiaeiial  reMesentadvas  «f  the  mortgagor,  die  mortgagee  mast 
thea.Aahmiito  be  redeemed  by  the  egecotor  or  administvvtor,  aQd^<|ttity 
rnill^  if  sieeessaffv^  eotnpal  the  marigagee  to  raKsonvey  to  them.  3di  That 
if  tiie  mpelgica  be  for  yests^  the  revetaion  wlU  eidMat  to  theloni  withrthe 
rent  and  remedies  of  a  reverskusar  annexed.  -(Nets*  Rep.  117.)  But 'his 
right  to  aediaeniiwili:  depend  on  the  demolltioo  ef  the  gettemHy  iedMved 
niie,  tliaaaa equity  alredemirtiDawilkDOthattheat.  4th.  If  the  moortngee 
in  fea  ta  passrsstoa  dis  without  «^  heir  or  derfisee,  the  legal  estate  wnl  es-- 
cheat  to  toe  lord,  bat  the  mortgagor  will  be  entiUed  to  redeem  the  premises 
in  hia  bandS|  paying  the  money  ta  the  penaaal'  repieseatadvea  of  the  Biort> 
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will  he  noticed 
in  a  court  of 
law, 

[  339] 


tmmoi  be  taken 
in  execution^ 

p.  341y  ».  (x). 
at  least  as  to 
leaseholds. 


fme,  the  mortgagor  is  entitled  to  be  heard,  and  mayset'tipf 
many  defences  to  excuse  from  lapse  of  time. 

And  the  common  law  will  take  notice,  that  the  mortgagor 
has  an  equity  to  be  relieved  in  Chancery  (e),  and  without  doubti 
a  release  of  an  equity  of  redemption  is  a  very  good  considera- 
tion '  to  maintain  an  assumpsit ;  for  a  court  of  law  will  take 
notice  of  a  suit  in  Chancery ;  and  an  assumpsit,  in  consideration 
of  desisting  from  exhibiting  a  bill  in  Chancery,  was  held  to  be 
on  a  good  consideration  (h). 

But  it  seems  that  an  equity  of  redemption  is  not  extendable 
within  the  stat.  of  $9  Car.  2.  c.  10.  (i) 

This  was  ac[|udged  on  an  equity  of  redemption  of  a  term  for 
years,  in  the  case  of  Lyster  v.  Dolland^f),  There  two  per- 
sons, joint-tenants  of  leasehold  premises,  joined  in  the  mort- 
gage of  them,  and  also  in  a  bond  to  the  mortgagee  by  way  of 
collateral  security.  The  mortgagee  filed  a  bill  of  foreclosure, 
and  pending  that,  and,  while  he  M'as  in  possession  by  ejectment 
brought  upon  his  mortgage,  he  sued  upon  the  bond,  and  took 
the  mortgaged  premises  in  execution,  and  they  were  sold  by  the 
sheriff  to  a  trustee  for  the  mortgagee  ;  but  it  uns  not  suggested 
that  he  purchased  them  unfairly.  Et per  Lord  Chancellor:  If 
the  fact  is,  that  the  obligee,  having  a  pledge  in  his  hands,  has 
brought  an  action  against  the  obligor,  and  has  taken  the  pledge 

(0  Thorpe  v.  Thorpe,  1  Ld.  Raym.  (/)  1  Vcs.  jnn.  431.  3  Bro.  C  C. 
6es.  9  Vent.  214.  Cro.  EUz.  768.  480.478.  [Et  vide  iofra,  627.— £^] 
1  Bnlst  41. 


€>thir  eases  on 
eseheat. 


Is  a  good  con' 
sideration  for 
contract. 


Stat,  2d  Car.  2. 
c,  3.  «.  to. 


gagee.  Per  Lord  Maosiield,  obi  sopra.  Bat  this  »  different  from  the  case 
of  a  trnstee  having  the  legal  'estate,  dying  withont  heirs ;  for  there  itsecDS 
the  legal  estate  will  escheat  to  the  lord  discharged  of  the  tmst,  becanse  he 
comes  in  in  the  post*  Peachey  v.  Somerset,  1  Stra.  454.  2  Fonbl.  Trea.  on 
Eq.  169, 5th  edit.  1  Pres.  Abs<  147.  But  we  have  seen  (antea,  3d7)  that  an 
equity  of  redemption  will  bind  all  persons  in  the  post,  and  conseqaently  the 
lord  by  escheat. 

For  more  on  escheat,  see  10  Yin*  Abr.  186.  8vo.  edit.  1S9.  Com.  Dig* 
tit  Escheat,  S  Kidd's  edit.  649.  Cm.  Dig.  lit.  XXV.  JVdUcer  v.  jDame ,  2  Ves. 
jiin.  170.  176.  Wragg,  Feme,  and  Webster,  respectively  Ex  parte,  5  Ves.  450. 
832.  6  Ves.  809.  Moggridge  v.  ThaekweU,  7  Ves.  71,  King  y.' Smith,  App. 
Sng.  Vend.  &  Purch.  24.  S.  C.  Wightw.  Rep.  34.  Doe  v.  Re^femf  12  East, 
96.    39  ^ic  40  Geo.  3.  c.  88.  s.  12. 

(H)  But  note,  the  release  of  an  equity  of  redemption  vriH  not  be  a  food 
consideration  for  a  contract  if  the  mortgage  be  of  the  foil  value  of  the 
estate ;  for  then  it  will  not  be  valnable.  Holt,  Chief  Justice,  however,  said, 
that  then  it  would  not  be  a  mortgage,  i  Ld.  Raym.  663.  Et  vide  Bl.  Rep. 
820.    Cowp.  294.    Com.  Dig.  Action  of  Assumpsit  (B),  vol.  i.  1  SB.  2d  edit 

(I)  By  this  statute  it  is  enacted^  that  it^ shall  be  lawful  for  every  sheriff  or 
other  Officer  to  whom  any  writ  s^U  be  directed,  at  the  suit  of  any  perswi 
upon  anyjndement,  statute,  or  recogniiance,  to  deliver  execution  autote 

Earty  in  that  behalf  suing,  of  all  such  lands,  &c.as  any  other  person  sbaU 
e  seized  or  possessed  in  trust  for  hlfii  against  whom  execution  is  se  saed^ 
like  as  the  sheriff  might  or  ought  to  have  done,  if  the  saki  party  agaiast 
whom  execution  shall  be  so  sued,  had  been  seised  of  such  lands,  &e.  of 
such  estate  as  they  be  seised  of,  in  trust  for  himy  at  the  time  of  the  iai«l 
execution  sued.    Same  section,  postea,  616. 
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• 

in  redemption,  he  takes  only  the  equity  of  redemption  under  r  34Q  1 
the  statute  of  frauds;  which,  but  for  that  statute,  could  not  be 
taken  in  execution.  If  he  had  got  a  foreclosurei  and  had  after- 
wards brought  an  action,  and  sold  it  for  oL  he  would  have 
i^pened  his  foreclosare  again.  I  do  not  think  he  conld  have 
sold  it  to  a  stranger.  If  that  offer  was  made,  I  would  give  it 
iill  weight.  What  is  to  become  of  the  principal  case,  and  the 
case  put  in  that  way,  are  two  different  things.  But  it  is  new 
to  me  that  this  case  obtains  in  mor^^es.  Under  the  statute, 
the  sheriff  may  extend  an  equity  ;  but  then  the  vendee  of  the 
equity  is  in  the  same  case  as  the  defendant  in  the  action,  and 
must  proceed  as  cases  in  action  must,  and  must  make  it  good 
by  the  same  means  as^the  defendant  must;  for  it  is  an  eitent  of 
a  thing  in  action.  I  will  give  my  opinion  to-morrow.— ^On  the 
next  day  his  Lordship  said,  upon  looking  into  the  statute,  I  da 
not  think  this  is  within  it.  The  words  are  upon  every  statute, 
lecognizance,  or  judgment,  the  sheriff  shall  deliver  in  execution 
to  the  party  any  lands,  tenements,  hereditaments,  rectories,  rents, 
or  tithes,  held  in  trust  for  the  defendant,  just  as  if  he  had  been 
actually  seised  or  possessed  of  the  same*  Here  it  is  impossible  [  ^^1  ] 
he  can  be  seised.  Upon  reading  the  statute,  I  thought  we  were 
all  mistaken  yesterday.  I  do  not  think  the  statute  touches  it  at 
all.  I  imagined  the  words  were  much  larger,  and  that  the 
words  **  equitable  interests"  were  contained  in  it,  but  found 
myself  wrong.    And  his  Lordship  decreed  that  the  plaintiffs  ,t 

should  be  let  into  redeem.  And  in  Brown's  report  of  this  case, 
he  says,  he  was  informed  that  the  Lord  Chancellor  made  his 
decree  on  the  ground,  ''  that  an  equity  of  redemption  was  not 
liable  to  be  taken  in  execution  under  the  statute  29  Car.  2.  c.  ^. 
and  desired  that  might  be  taken  notice  of  as  the  ground  of  the 
judgment  .''(k) 


(K)  And  this  seems  to  have  been  said  by  the  Chancellor  with  reference   Nafhtr  eq^iHf 
to  aU  cases,  and  not  merely  to  the  particular  case  before  the  court.    In  ScoU  qf^redimpiiom^ 
V.  SchoUy,  8  East.  466,  and  Metcalfv.  SchoUy,  *t  New  Rep.  461,  it  was  de-   nor  equitable 
cided  by  the  Courts  of  Ring's  Bench  and  Common  Pleas,  that  a  mere  eqnit-  iiUeres^s  ni 
able  interest  in  a  term  of  years,  could  not  be  taken  in  execution  by  the   leeaeholdM  nuuf 
sheriff,  under  a  writ  of  fieri  faeiat  at  the  suit  of  a  judgment  creditor.    It  is   be  taken  in  ear- 
true  that  was  not  exactly  the  case  of  an  eouity  of  redemption.    But  it  seems   ecutimi* 
to  have  been  soccessfolly  contended  at  the  bar  of  the  King's  Bench  ^  that 
though  it  was  not  the  case  of  a  mortgage,  yet  that  it  ought  to  be  governed 
by  the  same  role,  it  being  a  charge  to  pay  off  debts,  and  the  debtor  having 
cmly  a  resulting  equity  in  the  surplus  aner  the  debts  were  paid,  and  the  rule 
•a  to  an  equity  of  recfemption  being  acknowledji^ed  on  all  hands. 

Ijord  Ellenborongh,  in  delivering  tlie  judgment  of  the  Co^rt  of  Kine^s   Renmne  fer 
Rencli  in  the  first-mentioned  case,   observed,  that  the  language  of  the  that  rii(c« 
writs,  [of  venditioni  exponas,  and  the  return  and  snlisequent  process  of  those 
writs,  8  East,  474]  evidently  imported  that  the  goods  and  chattels  which  wbre- 
clse  object  of  them)  were  properly  of  a  tangible  nature,  capable  of  mtmnat 
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A  cO¥eoant  io  mortgtge  for  further  assuraoce  dcKte  not  obligje 
a  mortgagor  to  release  his  equity  of  redemptioDy  but  only  to 


\ 


OtMiMf 


,  tad  of  Mii|(  Maiae4  ia  tte  aheriff '^  hsikb  Md  aMlo4r»  and  s»A 
abo  u  were  conreiilentiy  capable  of  mk  and  ttanafer  by  the  thefiff',  to 
^bom  tbe  writ  wat'  directed  wr  tlie  safMaction  of -a  creditor.  No  8hi|^ 
JBHtwee  coaid  be  Ibalid  in  Ifae  battuyaad  practice  of  tbe  covrtaof  ^onniaa 
law,  in  wlficb  an  eqnitaUle  interest  in  a  term  of  years  bad  ever  been  re^ 
•ogttiiedas  saleable  (felmUe  ofooono  it^ovld  not  be)  aader  uJUrifmim, 
iMdes,  what  loealitf  belonged  to  an  eqnitable  interest,  a  reaultinp  tmat  for 
fmtance  ia  a  term  Ibr  y^rs;,  so  »  to  render  it  more  fitly  tbe  subject  of 
€itoc«tioa«and  8ale4>y  tibe  sberiff  of  arty  one  oannH*  tftair  anaiiKr?  aad  wihmt 
veans  in  any  d^ree  adeqvate  bad  tbe  sheriff  of  takinc  an  account  of  the 
atfcnal'aaioiiiit  or  the  incunrbrances  upon* aocfaanintcfren, or  of  dseertalntoi^ 
tboAteat  of  the  Indaanilief  wWcb  the  ttatleeansifht  beontiaed  to  ciaiasl 
The  sale  of  snch  an  interest,  if  it  were  to  be  made  at  all  by  the  sheriff, 
dMMt  neoessnrilf  be  aauli  «tdereif«lMn«laa«e»><yf  sdligfeat^  ignoraoea 
and  BBcertamty  as  to  its  value,  than  attend  sides  of  any  other  d<icrip1ioa 
of  property ;  and  not  only  withoat  the  mcans^  of  delivering  a  present  posses^ 
■ion*  of  0ie  thing  sold,  bat  ia  aeneial'withoot  haviag  eftod  tbe  type  or  i^ 
atrnment  of  any  Iml  interest  whatsoever,  present  or  fntore,  in  the  tabject 
of  nich  ssEle,  to  exfaHrit  to  th^  sight,  or  deliver  to'th^  biatfds^of  a  pnrcltaser; 
IM»d^  iadiwd,  coatitmed  Us  Mrdsfaip,  beea  m^ged  in'argnment,  as  an  ia* 
convenience  on  tiie  other  side,  if  snch  equities  of  redemption  in  chattel 
iiilertstt  sboold  be  held-  not  to  be  saleable  under-  an  executloa ;  that  by 
BMaas  of  a  mortgage  of  the  larnst  lesaebeld  piopert^  for  the  smallest  mua 
imaginablo,  such  property  ml^t  be  eflectually  protected  an^  withdrawn 
Asm  the  legal  ohdan  of  every  cfedltor.  But  Hm  Intonvolleaco  in  Hm 
ease  nut  did  not  extend  beyond  the  necessity  winch  such  a  slap  woakl 
occasion  of  resorting  to  a  different  imnedy,  to  boabplIM  in  another  eourty 
npon  «  bill  to  bo  l&M  by^th«  jadgment  ciMitor  la  stidi'  other  eonart  fw 
the  purpose  of  obtaininc  ik  In  a  court  of  Equity  he  might  be  let  in  to 
rMMtt  SQch  mortgage  TncMttbttaces  as  stood  in  the  way  of  his  cnmmotf 
law  Ktoody  by  eaecution;  or  he  migbl  hhve  a  deeree  fdr  the  sale  dC  the 
mortgage  temii  Itself,  in  satisfaction  of  his  rights  as  an  executidn  creditor. 
SMH&ffT,  Wtitiy  S  Atlc4  800.  (posiea,  346^  6S40  was  an  authorltjr  for  that 
purpose,  as  was  also  the  case  of  Ifurdoa  v.  Kamedyy  3  Atk.  739.  (postea, 
Lyster  a.  I>o]-  ^9,  in  ttoHs,)  In  Lyster  v.  Dollandy  Lord  Thurlow  was  at  last  of  opinion, 
'     '       '       '    that  mi  <q«ity  of  redemption  of  a  term  could  not  be  takea  ia  execwtiosiy 

though  at  first,  under  an  apprehension  that  the  10th  section  of  the  statute 
of  frauds  applied  to  such  a  ease^  he  had  inclined  to  hoM  otherwise.  But 
tbe  very  silence  of  that  statute,  wbficb,  while  it  eaaressly  introduced  a  new 
provision  in  respect  to  landi  and  tenements  he.la  in  trust  for  the  person 
aguinst  whom  an  execution  was  sued,  said  nothing  as  to  trusts  of  cbattd' 
Interests,  afforded  a  strong  argument  that  those  interests  were  meant  to  con- 
tinue ia  tbe  same  sitaation  and  plight,  hi  respect  of  ezei^tions,  in  wfeich 
holkJr§ekM  ead  Jtmtkvld  trmst  uiUn$U  equally  ( 


wtNgMMs  CffV* 

difsr 
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stood  prior  to  the 
of  that  ststote. 

Prior  to  tbe  passing  of  the  statute  of  fiauda,  we  shall  hereallfv  9f 
(pages  61«.  615*)  that  neither  uses  nor  trusts  of  freehold  or  leasehold  pra. 
perty  could  be  touched  by  the  judgment  creditor ;  for  tbe  statute  of  Westm. 
(postea,  6U.)>  which  gave  an  execution  to  the  creditor,  extended  only  to 
leads  at  the  eeSmon  Uuc,  and  not  to  uses  and  trusts.  It  seems,  indeed,  to 
have  been  eariy  aUowed  and  settled,  that  at  law,  prior  to  the  statute  of 
uses,  S7  Hen.  8,  the  writ  of  eUgU  would  not  reach  freehold  lands  ia  asa 
fiftr  the  debt  of  die  cesfat  fue  use ;  and  as  trasts  arc  aow  what  uses  weie  then, 
it  continues  to  be  biw  to  thbday,  that  trust  estates  canno^  by  tbe  conaaon 
law,  (except  so  far  as  that  coauaon  faiw  has  beea  enlarged  and  extended  by^ 
the  statete  of  firaads)  be  subjected  to  the  judgaicat  croditor.  Tbe  law  them 
stood  thus,  prior  to  the  passing  the  act  under  consideratloa  :-»A  aioiety 
of  the  freehold  lands  not  in  use  or  trust  might  have  been  extended  by  the 
Judament  creditor  under  an  elegit^  and  the  whole  of  the  leasehold  propertj 
of  the  debtor  not  in  trust  migbt  have  been  taken  in  execution  by  the  judf- 
aseot  creditor  under  a  writ  of  jterifucime  ;  but  with  respect  to  uses  and  traslSy 
these  were  not  sal^ect  to  execution,  neither  at  the  common  law  nor  by  the 
stotate  of  Wcstas.   Then  came  the  statute  of  frauds  (t9  Car.  t.  c.  3.  a.  10.)» 
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iMke  saoh  further  assuraaee  of  the  Iftnd.  See.  linder  the  same 
€<NnliMft  tt  in  the  utfortgage ;  [end  Iheogh  4ib  cov^umt  be 


and  subjected  uses  and  trusts  to  the  execution  of  the  bond  and  judgment 
treditor. 

On  the  ipterpretation  of  tjiis  statntey  we^tisY^i  sfc^  tbat  it  1mm  4)e0ii  '«^  B^tdlf  ^te* 
pressly  decided!^  that  the  equity  of  redemption  on  a  mortgage  of  lease*  iempii^  imi 
nofd  property  cannot  be  taken  in  execntipn  by  the  sheriffifuder  awrit«f  extemdMejn 
fieri  /aciaf»     With  respect  to  equities  of  jeden^ption  on  mortjgages  of  any  case  aftmt 
Treebold  property,  it  hath  not  been  definitively  held,  that  an  equity  of  re-   of  subject,  con- 
demption  on  a  mortgage  in  tee  U  not  within  the  lOth  section  «f  tlie  8tftlttte>}   tra  at  wit  of  * 

but  it  may  be  contended  (and  it  ia  presumed  with  great  probability  of  sdo*  crown* 
cess,  especially  on  a  comparison  of  the  tenth  with  the  three  preceding  sec* 
lioiiB  of  tl«B  f  tatute),,  that  this  lOtb  seetioil  of  the^  act :  dofis  not  extend  ttt  ii» 
plied  or. constructive  trusts  of  any  kind,  and  consequently  not  to  an  eqoitr 
of  rederoptfon  on  a  mortgage  in  fee,  which  is  a  constructive  title  rather 
than  a  "  trust."  I^ord  Thurlow,  however,  is  reported  to  have  said,  in  Lifotet 
V.  DoUan4f  ^^  If  thi»had  i^een  a  mortgage  hi  fee,  be  [|be  judgment  creditor] 
conid  only  have  extended  it  to  hold  quousque ;"  that  is,  until  th«  mortgagee 
took  possession  of  the  estate.  Bnt^aayt  Mr.  Sand^fs,  in  bis  Trea.  on  U.  &  X. 
(vol.  1.  p.  219, 3d  ed.) "  it  seems  impossible  to  contend,  that  under  the  statute 
of  FranaSythe  sheriff  can  deliver  an  equity  of  redemption  upon  aneMoation 
in  a  9111 1  against  the  mortgagor.'*  And  it  is  worthy  of  notice,  that  in  the 
caM  of  PluMket  r-  Pcnson,  s  Atk.  290,  where  the  mortgage  was  in  fee.  Lord 
Hardwickc  is  stated  to  have  said,  he  should  be  glad  to  be  informed  wlietlier 
tJiere  was  any  instance  wbere  an  eqnity  of  red^ption  had  ever  been  held  «-» 

to  be  liable  to  tlie  execution  of  a  bond  creditor  in  the  life>time  of  the  mort- 
gagor?   To  which  the  counsel  in  the  cause 'answered,  tliAt  they  dkl  not  se* 
.collect  any  such  instance.— Tlwse  observations,  so  faraa  they  go  to  shew 
that  tlie  equity  of  redemption  on  a  mortgage  in  fee  cannot  he  taken  in  exe*  ^   ' 

cution,  have  been  in  a  great  meaaure  oon6rmed  by  the  present  Vic^CbMi-  t 

eello^  iu  the  case  of  Forth  v.  Duke  of  Norfolk^  4  Madd.  Rep.  504.  1890  :<^  ^m^ 

**  A  judgment  creditor,''  his  Honour  there  remarks,  '<  has  at  law  by  the  i^^ 

atatate  of  Frauds  execution  against  the  cavitable  freehold  estate  of  the 
debtor  in  the  hands  of  his  trustee,  provided  the  debtor  ha$  the  whole  beneftokd 
:  hiierut  \J^  if  hehu  left  a  partial  interest  only  [as  an  eqeity  of  redeBption]^ 
ike  judgment  creditor  has  no  execution  at  lawy  though  he  may  come  into  a  ^ 
eourt  of  emiity,  and  claim  tliere  the  same  satisfaction  oat  of  the  equitable ' 
iQtrrest  as  he  would  be  entitled  to  at  law  if  it  were  legal."— In  reference  to 
ttortgages  of  freehold  property  for  terms  of  years,  the  equity  of  redemption  i 

in  tliat  case  will  not  be  extendable  at  the  suit  of  creditors  of  the  mortgagor 
any  more  than  in  the  case  of  an  equity  of  redemption  on  a  mortgagee  ia 7ee» 
tbongh  it  fthonld  seem  a  moiety  of  the  reversion  expectant  on  the  term  may 
be  extended  with  a  ceooat  ejtecutio  during  tlie  term.    1  Rol.  Abr.  894,  pL  6. 
Bro.  Abr.  £x«c«lton,  143.    3  Leon.  liS.    Bishop  qf  BristoPs  case.  Moor,  S6m 
Serj.  VilUams  note  to  Sannd.  Rep.  69.    Girling  y.Ijee^  1  Vera.  63.    Co» 
litt.  153  a.    But  Mr.  iiutler  in  his  note  (4)  observes,  *'  yet  it  has  beee  said 
that  the  reversion  itself  is  not  .extendable,"  citing  Bro.  Non*  Ca.  pl«  Sif.^ 
1  Rol.  Abr.  888,  pi.  6  and  7.    Mod.  40.  and  Carth.  126.— sed  qutere  Mr.  Bat- 
ter's observation.    But  although  equities  of  redemption  may  not  be  taken  In   Eqmtf  ^  r^ 
execution  at  the  suit  of  the  subject,  yet  may  they  at  the  suit  of  the  ciowbi   dempUoti  sa6- 
3  Pr<  Abs.  353.  onoting  King  v.  Smiihf  A  pp.  Sug.  Vender  St  Purchaser,  M.  ject  <•  ermfm 
[S.  C.  ^ightw.  Rep.  34.]    Heoce,  therelbre,  an  equity  of  redenption  *  is  debts. 
aoi^ect  to  crown  debts,  and  may  be  sold  under  an  extent.    See  X5  Geo*  3. 
c»  55.  JSing  V.  Delamotte,  Forr.  Rep.  t6t. 

Lastly,  it  is  observable,  that  a  judgment  creates  a  general  Utm  en  the   How  judgment 
equity  of  rcdemDtion,   and  the  jndgmeut  creditor  may  reideem^  posiM,   creditor  can  ae- 
'^44.'  348*    a  Fonb.  168.    la  fact  tite  judgment  creditor,  according  to  the  fuira  hemfU  of 
'  pi^sent  received  practice  of  the  conrts,  haano  other  way  (except  in  the  eqmiy  qf  re- 
case  of  legal  aM«t8y  postoa,  369.),  whenever  his  indgosentin  point  of  tine  is  dempihn;* 
.  a  lien  on  the  equity  of  redemption,  of  availing  himself  of  the  benefit  of  that 
lieoy  than  by  resorting  to  a  court  of  equity.    But  a  judgment  or  bend  cre- 
ctttor^  before  he  can  cove  uito  a  court  of  equity  to  claim  the  redemption  of 
a  naortgage  on  a  leasehold  estate,  roast  bave^  taken  out  execution ;  for  till 
tJicii  bta  bpnd  or  judgment  will  not  bave  created  any  lien  on  the  property. 
Shirley  v.  tVattty  3  Atk.  $00,  postea,  343.  348.  6C3.    As  between  different 
ct«4litors  ilr  is  observablCy  tliat  the  rule  fui  prior  est  tempore  potier  set  jure  ■ 
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for  the  «iio/«le  Mn  makingi  &c.  yet  it  w31  be  the  sunt  |  awl 
m  warnoty  will  not  be  allowed  Id  such  further  aasoranee.--- 

Ed].(g){t). 

WUifMM  wUk-      There  is  no  occasion  that  a  mortgagor  should  be  in  posses- 

MMkOMXMv  sion,  or  execute  the  deed  on  the  land,  in  order  to  transfer  or 

u£^  TfdJm.    •^'P*  ^^  equity  of  redemption.    No  legal  title  passes^  nor  is 

r  34£  1     ^^7  "S''^  ^  ^^  present  possession  transferred,  but  merely  a 

title  to  redeem ;  consequently  it  is  a  distinct  thing  from  the 

conveyance  of  the  legal  estate  in  the  lands,  where  the  grantee 

is  supposed  to  be  in  the  enjoyment,  and  a  right  will  not  pass, 

if  the  possession  or  enjoyment  is  witbholden  in  an  advene 

way  (n), 

(i)  Mkini  v.  C/riM,  1  Ld.  RaytiL  36.    S.  C.  Cooib.  318. 


sppHet ;  so  tbat  if  there  be  two  wriu  of  ezecation  deiivcred  to  tlie  sheriff  ft 

different  times,  the  first  will  have  priority,  and  be  entitled  to  redeem,  fbonfii 

the  last  be  in  part  executed,    kuUkumm  y.  JohMttwe^  l  T.  R.  7S9. 2i.  P. 

P«fK€  ▼•  Jhrewty  4  East,  543.  Et  vide  S  Marsh.  Rep.  374. 

CMMuml  for  (L)  Actordmgly,  Speweer  t.  £^«,  4  Ves.  370.  There  Rachael  Boys  sad 

/mriha-  ^Mmu^      her  son  convened  copyhold  lands  to  a  mortgagee  by  lease  and  release  (mts- 

oacc.  taking  them  ior  freehold),  and  covenanted  for  furtlier  assurance.    The  sod 

died,  and  the  mortgagee  filed  a  bill  against  the  customary  heir  of  the  lou, 
who  was  an  infant ;  pra^ong  that  he  might  be  decreed  to  surrender  the 
estate  to  the  plaintiff.  The  Master  of  the  Rolls  (Sir  R.  P.  Arden)  said,  bs 
was  clearly  of  opinion  this  covenant  was  a  contract  for  a  valuable  consider- 
ation affecting  the  land,  and  would  affect  the  heirt  and  by  the  decree  It 
was  declared  that  the  covenant  in  the  mortgage  deed  bound  the  land  de* 
scended  to  the  defendant. 

(M)  As  to  the  sdsin  of  an  equity  of  redemption,  see  antea,  S5S,  of  this 
edition,  note  (O). 
Jffsds  ^  €9»  (N)  Before  we  quit  the  subject  of  this  chapter,  m  few  observations  seeia 
•ffMM  ^  requisite  with  regard  to  the  mode  of  coureying  an  equity  of  redemption  to 
epuip  qf  rt»  a  purchaser.— An  equity  of  redemption  is  an  assignable  interest,  and  not  a 
dimpUmk  mere  chose  in  ocHofi.    Blake  v.  JofmHone^  Pr.  in  Ch.  14S.  though  in  BtmH 

^i  Kiimaetmf  uostea,  776,  it  is  said  to  be  in  the  nature  of  a  cAote  j«  odimu 
It  is  an  etiate  in  the  land,  possessed  by  the  mortgagor  in  virtue  of  his  an- 
cient and  original  right  without  any  cluwge  of  ownership.    We  have  seen 
in  a  former  note  (antea,  25i,  of  this  edition,  note  (G)  )|  that  there  cannot  be 
a  seisin  of  an  equity  to  a  use,  though  for  all  substantial  purposes  there  may 
be  an  evuUaMe  oeiain  to  a  use,  and  the  use  will  be  considered  as  governing  the 
ownersni'p ;  the  releasee  to  serve  the  use  being  treated  as  a  mere  condait 
pipe.    Tne  consequence  of  this  position  is,  that  in  the  conveyance  of  an 
equity  of  redemption  to  a  purchaser  (whether  a  stranger  or  mortgagee^  by 
indentures  of  lease  and  release,  the  bargain  and  sale  for  a  year  will  !» 
totally  inoperative;  for  the  sul)ject  of  it  being  an  equity,  no  use  will  arise 
on  the  seisin  of  the  bargainor,  and  the  statute  consequently  cannot  transfer 
any  possession  to  the  bargainee  who  has  not  any  use  to  whidi  that  posses- 
sion may  be  annexed :  but  the  release  will  operate  with  respect  to  the  equi^ 
as  a  mere  or  proper  release,  just  as  it  would  have  done  without  such  a  harfaia 
and  sale  or  lease  for  a  year  preceding  it 
CoMiymiei  of        To  a  pro|>er  developement  of  the  subject  under  consideration,  it  §boald 
#fai^  ifro»       be  viewed  in  its  different  aspects,  Istly.  as  it  regards  the  conveyance  of  aa 
dompUom  en  -      equity  of  redemption  on  a  mortgage  in  fee  to  a  purchaser  \  Swy.  as  it  re- 
morigage  in  fee  gards  such  a  conveyance  to  the  mortgagee ;  3dly.  as  it  regards  the  convey- 
to  fmrduuer,      ance  of  an  equity  of  redemption  on  a  mortgage  for  years  to  a  purchaser; 

and,  4thly.  as  it  regards  such  a  conveyance  to  the  mortgaaee.— With  respect 

'  to  the  first  /:ase,  it  is  observable,  that  as  an  equity  of  redemptioo  cannot  be 

■Bade  the  subject  of  a  statutable  use,  the  most  formal  and  aciealific  method 
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.fit  coiiTe>inf  Hiis  species  of  property  to  a  purcbaaer  is  by  grmt  ^  Mrigk- 
mem  i  for  it  caooot  paas  or  bo  affected  by  a  bargain  and  tale,  covenant  to 
stand  seised,  lease  and  release,  or  feoffment ;  thoogh  as  to  this  latter  species 
of  aMurance,  it  is  necessary  to  apprise  ^e  student  that  a  feoffment  by  the 
nortgacor  in  possession  will  pass  the  fee  and  disseise  the  mortgagee,  except 
so  fiur  as  by  payment  of  interest,  or.other  recoffnitlon  of  the  estate  of  the 
BHMTtgacee,  the  feoffment  may  be  impeached  as  frandnlent  within  the  prin* 
eiple  which  governed  the  court  in  Fennor*i  ctue^  3  Co.  77.  Bnt  notwith- 
standing a  lease  and  release  of  this  species  of  interest  will,  as  sneb,  be  wholly 
inoperative,  yet  it  is  generally  resorted  to  as  the  preferable  mode  of  assnr- 
anee  to  obviate  any  difficalty  which  a  defect  in  the  mortgage  deeds  might 
•ecaslon ;  for  if  any  legal  freehold  mterest  or  estate  be  left  in  the  mort- 
gagor through  the  inefficiency  of  the  mortgage  assurance,  then  the  bargain 
and  sale  for  a  year  will  operate  on  such  legal  interest  or  estate,  and  the  re- 
lease will  operate  by  enlargement  to  pass  it  to  the  purchaser;  and  as  to 
every  other  equitable  interest  or  estate  remaining  in  the  mortgagor,  the  re- 
lease wiU  (whether  it  have  any  operation  as  a  conveyance  by  enlargement  or  **^ 
not)  substantively  pass  such  emiitable  interest  and  estate  to  the  purchaser  by 
nens  of  the  word  "grmil,"  which  is  usually  mserted  in  it,  and  even  without  «    «•  '• 

.thnt  word  it  should  seem  the  equitable  estates  and  interests  will  be  transfer- 
red;  for,  independently  of  the  general  doctrine  that  a  deed  may  be  pleaded 
in  such  a  manner  as  will  best  effectuate  the  intention  of  the  parties,  the 
release  will  furnish  evidence  of  a  contract  in  equity ;  and  the  learned  editor 
'Of  WatlLios*  Elements  of  Conveyancing  (p.  118.)  has  observed,  that  an  equity 
of  redemption  may  be  transferred  by  mere  emtntet* 

If  in  conveying  the  equity  of  redemption  to  a  purchaser  the  mortgagor  be    ReiefvtHem  U 
desuroas  of  makmg  a  reservation  of  mining  or  ottier  liberty  on  the  land,  he  penem  hnmg 
abooid  first  orocure  a  conveyance  of  the  le^sl  estate  from  the  mortgagee  to   Sfaity  ^  rr- 
himself,  and  then  execute  a  regular  conveyance  of  the  fee  to  the  pnrdiaser,    denfrfiaa  en^f 
excepting  such  rights  and  liberties  as  are  required ;  for  otherwise  the  r^ser-  tM  ai  9mif* 
▼ation,  not  being  made  to  a  person  who  has  the  iccal  estate,  cannot  at  law 
be  maintained  against  the  purchaser.    This  was  decided  by  Lord  £llenbo* 
rough  in  an  action  of  trover,  brought  by  the  mortgagor  on  the  foUowina 
case  :^-Many  years  ago  a  mortgagor  and  mortgagee  of  certain  manors  and 
'  lands  in  fee  conveyed  the  same,  and  all  their  estate,  &c  by  lease  and  release 
to  a  purchaser.    In  the  convevance  was  contained  a  covenant  from  the  pur- 
chaser, that  it  should  be  lawful  for  the  mortgagor,  his  heirs  and  assians,  to 
ralsr  and  dig  fir  eooU  and  other  minerals,  aira  to  take  the  same  to  their  owa 
Qse,  with  a  covenant  also  by  the  purchaser,  that  he  would  permit  the  mort^ 
ga^r  and  his  heirs  to  Auai  ea  the  kmdfir  game.    The  mortgagor  and  persona 
claiming  under  him  continned  to  e^joy  the  privilege  of  digging  coab  for 
npwards  of  sixtjr  years*    When  a  question  arose  whether  the  defendanta 
(who  were  proprietors  of  an  acHoininff  muie)  had  not  dug  and  carried  away 
coals  which  belonged  to  the  plaintin  (who  represented  the  mortgagor),  as 
beia^  extracted  from  under  the  lands  over  which  the  said  covenant  and  ex* 
ception  rode.    A  notice  wiis  given  by  the  plaintiff  to  the  defendants  not  ta 
dig  for  coals  so  situated.     But  the  defendants  after  such  notice  exca-  ^ 

vated  considerable  quantities  of  coal  from  the  mine  in  ouestion,  and  con- 
verted the  same  to  their  own  use;  for wMch an  action  or  trover  and  con- 
version was  brought  by  the  phiintiff.    At  the  trial  it  was  argued  for  him,  that 
the  covenant  entered  into  by  the  purchaser  to  permit  the  mortgagor  and  hia 
iMirs  to  enter  and  get  coals  was  a  reservation  and  exception  out  of  the  estate 
<eonveyed  by  the  mortgagor,  and  gave  him  and  his  heirs  an  exclusive  right  to 
the  coals,  and  not  a  right  merely  concurrent  with  the  purchaser  and  hii 
fceirs.    Bat  Lord  EHentorougfa  stopping  the  counsel  for  the  defendant,  said, 
thb  case  involved  no  point  of  difficulty.    1%  cmiUmfiUdum  ^  law  ike  mart' 
gmger  IMS  «  ptrfect  stranger  ae  to  any  Ugal  eataU^  and  tkerrfore  could  neithir 
gramt  ike  iegal  eatatey  mor  coneeqwently  reeeree  to  kimee{f  oay  thing  out  rf  U, 
Ham  it  might  have  been  if  there  had  been  a  livery  of  seishi  or  a  feoffment 
by  the  mortgagor  and  he  had  passed  the  legal  estlte,  it  was  not  then  necea- 
mify  to  decide ;  but  that  circumstance  made  the  distinctioo  between  Ais  and 
£jnrd  Mamn^e  case,  Anders.  807.  [A  C.  174.  Godb.  17.   4  Leon.  147.   Cro. 
C^w.  t07.  Dy.  f76.  Co.  Litt«  47. 143«  Shep.  Touch.  77.]  for  he  (Lord  Mounl- 
Jm)  vras  seised  of  the  legol  ettaU\  and  reserved  out  of  that  legal  estate  m 
libertir  to  himself  to  dtg  and  carry  away  oflam.    In  the  case  before  the  court 
tbe  plaiBtiff  had  asf  on  exetaame  y%M  to  the  whole,  but  Ckily  a  hbert^* 
Jvdgnent  therefbre  vru  given  for  tke  defendants.    Cheethma  v.  WmUmeem^ 
1  SnOdi.  Rep.  f78. 
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Sdly.  M^th  regard  fo  a  conv^aaoe  of  fht  equity  of  redemptfion  on  % 
mortgage  to  fee  to  the  morfsagee^  we  liave  prefiooily  Kad  ooeasion  to  n> 
mark  (antea,  tft,  of  this  ediuon,  note  (N),)  that  no  legal  impediment  exists 
to  prevent  the  mortgagee  from  purchasing  the  equity  of  redemption  of  the 
mortgajgor,  and  now  with  respect  to  the  mode  of  carrying  tach  contract  into 
execution,  it  is  observable  that  a  mere  release  indorsed  on  the  back  of  tlie 
mortgage-deed  will  be  a  sufficient  assurance,  ibr  by  tliat  means  the  equity  of 
redemption,  if  conveyed  to  the  mortgagee^  will  become  merced  and  annihip 
lated  in  the  legal  estate,  and  the  mortgagee  will  be  seised  of  the  fee-simple, 
discharged  of  the  mortgage.  An  indorsement  of  this  kind  is  frequently  ef* 
fected  by  deed  poll ;  but  as  it  will  be  proper  that  there  should  be  govenants 
with  the  purchaser,  that  no  act  has  been  done  to  incumber,  and  for  further 
assurance,  an  indenture  seems  to  be  the  appropriate  form.  In  which  case  a 
separate  deed  will  be  foimd  more  convenient  than  an  indorsement  on  the 
mortgage  assurance.  But  it  is  proper  to  remind  the  student,  that  in  a  case 
of  this  kind,  a  release  alone  is  rarely  relied  on ;  a  lease  and  release  is  more 
usually  adopted  for  the  sake  of  caution,  and  in  analogy  to  the  common  prac- 
tice of  conveyancing. 

3dly.  In  the  instance  of  a  mortga^  for  years,  the  mortgagor  has  both  the- 
equity  of  redemption  and  the  reversion  expectant  on  tbe  term*  Amkonlt  v. 
Uiton,  Fitzg.  99.  S.  P.  Park  on  Dower,  140,  et  antea,  p.  251,  of  this  edltkya,. 
note  (A).  In  a  late  case,  however,  the  Barons  of  tbe  Excb€H[|uer  held,  that 
if  A,  have  the  fee-simple  of  lands,  and  mortgage  them  for  a  term  of  one  thou* 
sand  years,  he  vnll  no  longer  have  any  estate  or  interest  in  the  premises 
higher  than  a  right  to  redeem  ;  that  the  mortgagee  will  have  the  legal  estate, 
but  the  mortgagor  only  an  equity  of  redemption.  Rex  v.  Ahbott,  3  Pri.  195* 
And  a  similar  point  seems  to  nave  been  hinted  at  in  Marko  v.  Marks,  10  Mod. 
4S3.  This,  it  is  presumed,  must  be  understood* not  as  denying  the  existence 
of  a  reversion,  but  as  applying  solely  to  the  consideration  of  the  relation 
between  the  mortgagor  and  mortgagee.  The  reversion,  it  is  true,  forms  do 
part  of  the  mortgage  transaction,  and  in  ascertaining  the  estate  and  interest 
of  a  mortgagor,  it  would  not  be  strictly  correct  to  say^  that  he  has  also  a  re* 
version,  for  he  has  not  the  reversion  in  virtue  of  his  character  of  mortgagor^ 
but  as  tenant  of  the  fee-simple.  Taking  tliis  to  be. the  probable  meaning  of 
the  Court,  we  proceed  to  observe,  that  a  sale  of  the  equity  of  redemption  fe 
generally  understood  to  comprehend  a  sale  of  the  reversion  also.  As  to  tbe 
equity  of  redemption,  we  have  seen  that  it  may  be  transferred  by  mere  con* 
tract,  grant,  release,  or  assignment,  either  to  the  mortgagee  or  a  stranger,, 
bnt  tiiat  a  lease  and  release  is  generally  preferred.  With  respect  to  the  re* 
version,  that  can  be  properly  conveyed  by  grant  only,  but  it  b  more  com- 
monly passed  by  lease  and  release,  in  order  that  the  releasee  may  have  in  fai» 
own  hands  the  means  of  shewing  that  tliere  was  a  particular  estate.  In 
which  case  the  conveyance  by  lease  and  release  may  combine  a  tnmsfer  of 
the  equity  of  redemption  and  a  grant  of  the  reversion  also  In  one  deed.  The 
reversion  will  pass  by  the  general  words.  No  other  particular  descriptioa 
will  be  necessary. 

4thly.  When  the  mortgagee  for  years  purchases  tlie  equity  of  redemption^ 
*it  is  nsiial  to  recommend  ttiat  the  conveyance  should  in  this  case  also  be  by 
lease  and  ralease.  A  mere  release  to  the  mortgagee  would  operate  in  en* 
largement  of  his  estate  and  extinguish  his  term.  But  it  is  apprehended  it 
would  have  this  effect  only  in  case  ho  had  entered  on  the  premises ;  for  till 
then  he  will  have  had  nothing  but  an  interesse  termini^  which  would  not  be 
sufficient  to  support  a  release  by  enlargement.  Litt.  s.  459.  Co.  Litt  46  b. 
ft70  a.  The  term  too  is  usually  assiened  to  a  tnistee  to  attend  the  inheitt- 
<ance  preparatory  to  a  conveyance  of  the  equity  of  redemption,  in  which 
case  the  mortgagee  would  not  have  any  estate  to  eolarge.-*On  the  whole^ 
tlierefore,  a  decided  preference  seems  conferred  on  a  lease  and  release,  as 
the  best  mode  of  conveying  of  an  equity  of  redemption  in  every  case. 
A  fonii  of  this  species  of  assurance  will  be  found  in  the  Appendix,  No.  Xt%^ 
with  variations. 

A  few  words  appear  necessair,  in  this  place,  as  to  the  mortgage  of  n 
-equity  of  redemption.  A  second  mortgage  should  invariably  be  in  tee  ^  bat 
it  is  at  all  times  a  very  ineHgible  security.  If  the  equity  of  redemption  be« 
long  to  a  woman,  her  husband  (if  any)  may  be  entitled  to  curtesy,  and  fbr 
vrant  of  tbe  legal  e!»tate  tlie  second  mortgagee  cannot  bring  an  ejeetm^aty  or 
pursue  any  other  legal  remedy  for  payment  of  his  money  out  of  tbelaiid, 
bnt  in  all  eases  he  will  be  driven  to  a  court  of  eqn)ty,  evm  to  obtain  tbe 
payment  of  his  interest.  He  may  indeed  sue  the  mortgagor  on  his  petaanal 
covenant  for  pj^pteiztof  the  pcineipal  money  and  interest;  bnt  if  the  mort» 
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l9£or  be  in  indigeDt  circumstances,  even  this  plank  will  be  of  little  avail  to 
him.  Besides,  the  iirst  mortipigee  may  subsequently  to  the  second  roort- 
Ip^,  and  without  notice  of  it,  make  nirtber  advances  to  the  mortgagor, 
which  be  will  be  entitled  to  tack  to  his  original  mortgage  in  preference  to 
tiie  subsequent  mortgagee,  and  a  tldrd  mortgagee  without  notice  of  the  se- 
cond, nu^  buy  np  the  first  mortgage^  and  oast  tiie  second  mortgagee  of  hi^ 
security  completely.  The  ibortgagor  also  may  secretly  have  maoe  a  prcvi-  . 
ova  mortgage  or  disposition  of  Uie  equity  of  redemption,  against  which  no 
caution  or  iuqniry  ca^n  protect,  for  the  rule  is,  fui  prior  est  in  tempore^  paiior 
€$t  in  jure.  There  is,  nowever,  one  case  where  the  mortgage  of  an  equity 
•of  redemption  may  be  accepted,  and  that  is,  where  the  mortgagee  advances 
his  money  without  having  notice,  at  the  time  of  hie  mortgage^  of  any  pre- 
vious incumbrance,  and  can  get  in  a  term  for  years  prior  to  the  first  mort- 
gage ;  for  the  acquisition  of  such  term  will  give  the  second  mortgagee  the 
legal  estate,  and  consequently  a  preference  even  to  the,  first  incumbrancer. 
Of  this  more  will  be  said  hereafter,  as  also  of  the  effect  of  notice  given  by 
the  second  mortgagee  to  the  first  legal  incumbrancer,  immediately  on  the 
execution  of  his  mortgage. 

A  form  of  a  second  and  third  mortgage  will  be  found  in  the  Appendix^ 
Mos.  XX.  and  XXI. 
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WHO    MAY   CLAIM   THE    EQUITY    OF    REDEMPTION  (A)t 

jtVS  tbe  mortgagor  may^  at  any  reasonable  time^  call  upon  the  Mortgagor,  and 

mortgagee  to  permit  him  to  redeem,  so  likewise  may  any  per-  i^^i^***^"*" 

^on  claiming  an  interest  under  him  (b).  redeem. 


(A)  This  Chapter  contains— 1st.  An  enumeration  of  the  persons  who  nay    Ctmtenia  ef 

redeem,  from  343  to  S6e!.    f  d.  A  consideration  of  the  BM>des  of  contribution    ehaqfUr* 

by  a  tenant  for  life,  when  the  incumbrance  is  paid  off  by  him  and  the  rcs 

mainder'nian,  from  363  to  36d.     3d.  A  statement  of  tbe  law  as  to  exo> 

aermtioo  when  the  incumbrance  is  discharged  by  a  particular  tenant,  as  by 

«  tenant  for  life  or  a  tenant  in  tail,  and  herein  of  a  redemption  by  a  dau^ter 

agaiDBt  a  posthumous  son,  from  365  to  369.    4th.  A  description  of  the  cases 

wherein  the  equity  of  redemption  is  considered  assets,  from '369  to  380. 

6tb.  Ao  inqotry  whether  there  may  be  a  passfssio  fratria  of  an  equity  of 

redemption,  in  page  381.    6th.  An  investigation  of  tbe  title  necessary  to  be 

ahewn  on  coming  to  redeem,  from  381.  to  386.    7th.  An  account  of  certain 

mles  in  equity  as  to  redemption,  from  386  to  391.    8th.  A  view  of  the 

«qiuty,  where  there  are  two  mortgages  on  separate  estates,  or  a  defective 

finrthcr  charge,  from  391  to  393.     9th.  An  explanation  of  the  rules  as  to 

buying  in  incumbrances,  from  394  to  397.     lOth.  A  consideration  of  the 

cases  on  tacking,  fHirticnlarly  with  a  view  to  tbe  tacking  a  bond  to  a  mort- 

|r^e,  from  397  to  407.    Iltli.  A  solution  of  the  period  which  will  effect  a 

bar  to  the  equity  of  redemption,  and  herein  of  Welch  mortgages,  from  408 

to  4C9.     ll^h.  A  survey  of  the  necessary  parties  to  a  bill  to  redeem,  from 

'4S9  to  433.    And  lasthr,  A  reference  to  the  subject  of  clandestine  mortgages, 

iroBi  454  to  the  end  of  the  chapter. 

(B)  Per  Coinyns,  B*  in  delivering  the  judgment  of  the  Conrt  of  Exche-    lAen  aa  Jom^, 
quer,.  in  tbe  case  oiJenee  ▼.  Meredith,  Com.  Kep.  670.    But  it  is  not  reqnl-    either  kgalar 
site  tliat  such  pemon  claim  by  express  assignment  from  the  mortgagor,  for    efuitahUy  can* 
JiSs  bcir  or  executor  may  redeem  as  well  as  his  assigns.    8o  a  tenant  in  fert  right  to 
ilower,  and  a  tenant  by  the  cnrtesy,  whose  estates  are  created  by  act  of  law,    redeem, 
may  redeem,  antea,  f  51,  in  aotts,  and  359,  postea.    Tlie  ground'for  redemp- 
tioa  aeennkjo  be,  the  having  an  interest  in  or  lien  upon  the  land.*  He  that 
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And^  therefore,  where  a  man  made  a  Toluotary  deed^  and 
afterwards  mortgaged  the  same  lands,  and  the  first  deed,  on 
trial  at  law,  was  found  fraudulent  against  the  mortgagee  (a) ; 
yet,  on  a  bill  exhibited  bj  the  person  to  whom  the  deed  Mas* 
made  to  redeem  the  mortgage,  it  was  held,  that,  though  the 
first  deed  was  fraudulent,  because  voluntary,  as  to  the  mortgage, 
yet  it  was  good  as  to  the  equity  of  redemption,  and  would  pass 
that;  for  a  voluntary  deed  would  bind  the  party  that  made  it, 
and  his  heirs. 

Assignees  of  a  bankrupt  may  redeem,  or  assign  an  equity  of 
redemption  (fi)  (c). 

(a)  lUmd  Y.  Cartwrightf  1  Ch.  Ca.  [For  more  on  volmiteers,  tee  antea, 

59.     Howard  v.  HwrrU^  1  Vem,  193.  166,  of  this  edition,  w  iio<m.— £tf.] 
NeliM>n,  101.     lEq.  Ca.  Abr.  315.       {p)  Drake  ^.Mayw  rf  Exetn^l  Oh. 

Barthrop  v.  Weit,  S  Rep.  Ch.  62.—  Ca.  7U 


Bmd. 


^frfjcwv* 


$UdimUfttt 
ipayredftm 


Bankrupt  eon' 
mi  rtdsem,  M 
iiuoUetU  debtor 


has  snch  interest  or  lien  may  redeem ;  he  that  has  none  cannot.  Therelbre* 
if  a  man  enter  into  a  bond,  in  which  he  bbids  himself  and  his  heirs,  and 
dies  leaving  real  estate  to  descend  to  his  heir,  subject  to  a  mortgage  for 
years,  and  the  heir  sells  the  equity  of  redemption,  the  obligee  cannot  ce« 
deem  the  mortgaae  without  having  first  obtained  a  judgment  at  law  against 
the  heir,  for  till  then,  he  will  not  have  had  any  lien  on  the  estate.  Batemum 
▼.  Baiemanj  1  Eq.  Ca.  Abr.  315.  But  an  equitable  lien  will  entitle  the  ia- 
eumbrancer  to  a  redemption ;  as  if  a  man  on  his  marriage,  article  that  cer^ 
tain  lands  shall  be  settled  on  his  wife  for  life,  with  divers  renudnders  over, 
and  afterwards  mortgages  the  same  estate  to  one  having  no  notice  of  the 
articles,  and  dies,  his  widow,  Imving  an  ef|nitable  estate  for  life,  witt  be. 
entitled  to  redeem ;  for  by  the  articles  she  will  be  considered  in  equity  as  a 
purchaser.    Haifmer  v.  Haymer,  %  Ventr.  343. 

It  is  further  observable,  tliat  an  assignee  of  part  of  the  estate,  or  an  as* 
signee  of  a  partial  interest  in  the  equity  of  redemption,  may  redeem  tiie 
wheU  mortcage,  as  in  the  case  of  a  redemption  by  a  dowress,  a  jointress,  a 
tenant  by  the  curtesy  (postea,  351. 35S.),  and  indeed  as  in  the  case  of  a  re* 
demption  by  almont  every  subsequent  incumbrancer,  and  if  there  be  tw« 
such  assignees,  who  cannot  consequently  both  redeem,  their  preference  to 
redemption  will  be  decided  by  the  rule,  Qict  prior  eat  tempore  pitiar  eet  Jmre. 
In  Spragg  v.  Bmkeay  5  Ves.  587,  the  Master  of  the  Rolls  put  to  himself  this 
difficulty :  **  My  doubt  is,  whether  tlie  Court,  though  they  do  permit  cqoit- 
ab|tt  interests  to  be  assigned,  will  not  require  that  they  shall  aU  cobm  toge« 
ther,  otherwise  a  man  may  make  twenty  different  assignments,  and  each  as- 
signee will  be  entitled  to  redeem."  The  assignee  who  files  his  bill  first,  witt 
undoubtedly  be  entitled  to  preference,  but  he  will  not  be  allowed  to  redeem 
pre  intereeee  mo,  foe,  by  a  subsequent  decision  (19  Ves.  59.)  it  is  stated  to  be 
now  clearly  settled,  that  a  subsequent  mortgagee  redeeming  a  prior  onet 
must  redeem  him  entirely,  or  not  at  all,  paying  the  whole  sum  due,  and  piit>- 
ting  himself  completely  in  his  stead,  and  that  though  the  second  mortgage  be 
only  of  part  of  the  estate  comprised  in  the  first  mortgage,  and  under  a  dif* 
ferent  title.    PaUe  v.  CUiUon,  19  Ves.  48. 

{C)  This  ip  on  the  principle,  that  all  equities  of  the  banlirupt  vest  in  the 
assignees,  for  which  see  note  (S),  antea,  193,  of  this  edition.  The  cases  of 
Hiichcoek  v.  Sedgwick,  %y em.  161,  and  Pope  v.  Ondow^  lb.  986,  are  also  im 
point,  and  shew  that  the  assignees  are  entitled  to  the  equity  of  redemption^ 
and  may  redeem*  But  tiie  bankrupt  himself  cannot  redeem,  for  all  bis  in^ 
tcrest  has  been  assigned  to  the  assignees,  and  no  prtmory  eqaiiif  residei  ib 
him.  If  the  equity  of  redemption  be  a  surplus  to  which  he  is  entitled,  ba 
cannot  sue  for  a  redemption  in  his  own  name,  but  must  resort  to  the  sm- 
sigoees  for  their  concurrence,  in  whose  name  the  suit  and  proceedings  moat 
be  commenced  and  continued.  If  they  refuse  to  lend  their  assistance  to  thb 
bttiiknipt,  he  may  (after  having  ottered  thcoi  an  adequate  indemnity)  compel 


tHB   EQUITY  OF  KEDEMtVTION.  !l6$ 

So,  likewise^  a  tenant  nay  put  bimself  in  the  place  of  tbe  Uuetwi^f. 
mortgagor,  and  either  redeem  himself,  or  get  a  friend  to  do 
it(c)(D). 

Where  one  agreed  to  leave  his  wife  ^1000,  if  she  survived  Bond  credU^r 
him,  and  a  bond  was  given  by  him  to  her  to  secure  it ;  she  was  ^^^  retiued 
decreed  in  equity  to  have  the  bene6t  of  the  boud,  although  re-  ^i^* 
kased  at  law  by  the  marriage,  and  let  in  to  redeem  a  freehold 
and  copyhold  estate  mortgaged  (d)  ( E)* 

And  an  assignee  of  the  equity  of  redemption,  which  has  Amgme  pf 
been  deserted  for  a  time,  but  not  that  period  which  is  a  bar  to  ^^345 ,  i 
a  redemption,  will  (e),  if  there  are  circumstances  which  would  demjrtum  mbrnt' 

donedfwjffteem 
yettrgf  mug  re* 
(tf)  Doiigl.Rep.S9.   Keeeh  V.Hall,       {d)Aei4m  ▼.  Pierce,  2  Vtm.  i90.'deem. 
supra.  208.  [S.  C.  postea,  71S.— £d.] 

{e)  Vide  infra,  408.     i 


Uiem  to  coDcor  in  redeeming  Uie  mortgage  for  his  benefit,  by  petition  lo 
the  Chancdlor.  ^ftagg  v.  Binkee,  5  Vea.  587.  Bat  an  insolvent  debtor, 
vrko  is  entitled  to  an  eqnity  of  ]redemption  as  a  surplus  after  pasrment  of 
his  debts,  may  iii  bis  own  name  file  a  bill  to  redeem.  Per  Master  of  tbe 
KoUs,  U>.  589. 

(D)  And  thai  J  although  be  be  lessee  of  the  mortgagor  only  after  the  mort- 
gaae  nrnde.    3  Cru.  Dig.  iiO,  2d  edit. 

(£)  A  bond  does  not  bind  a  copyhold  estate,  yet  it  was  said,  that  as  the  Bmtinei^hhd', 
freehold  and  copyhold  premises  were  both  in  one  mortgage,  the  widow  ing  on  cofjf^ 
shonld  ))e  entitled  to  redeem  the  whole.    The  peculiarity  in  this  case  arose  Jkoids. 
from  the  circumstance  of  the  parson  of  the  parish  having  been  employed  to   Howeffeeiedh$ 
dinw  the  marriage  agreement,  and  he  made  uie  bond  from  the  intended  has-  marrwge, 
band  to  the  intended  wife,  which  bond,  by  the  marriage,  became  void  at  law 
(Co.  Litt  264  b.)9  but  not  in  equity,  for  there  the  husband  and  wife  may 
sue  each  other.    CommI  v.  Bnckk^  2  P.  Wms.  S4S.     WaJLkpke  v.  Watkifnaj  .    . 

t  Ath.  96t  97.  The  case  of  Actum  v.  Pierce,  ubi  supra,  seems  to  be  tbe  same 
with  that  in  Salk.  325,  where  Holt,  C.  J.  is  said  to  have  differed  in  opinion 
from  Gould  and  Turton,  Justices,  the  former  holding  that  the  bond  was  ab* 
s^riutely  extinguished  on  the  marriage,  the  latter,  that  it  was  but  st^spended, 
and  that  it  revived  on  the  death  of  the  husband,  bat  the  Chief  Justice  air 
lowed  that  if  it  had  been  a  covenant  or  a  promise  made  to  tbe  wife  dum 
sate,  to  make  a  provision  for  her  in  case  she  survived  her  husband,  these,  io 
regard  they  would  have  been  executory  and  have  raised  no  present  doty, 
would  have  heea  good,  they  would  have  depended  on  a  future  contingency, 
which  could  not  have  happened  during  the  coverture.  For  other  points  00 
this  subject,  see  S  Koper,  Banm  and  Feme,  77.     ' 

Before  a  bond  creditor  will  be  permitted  to  redeem  a  mortgage,  he  will  be   Bemd  eredUmr 
required  to  procure  a  judgment  at  law  on  bis  bond,  for  till  then  no  lien  will   maet  abtam 
have  been  created  on  the  land.    Thus,  in  Bateman  v.  Baieman,  Pr.  Ch.  jadgmeai  hefeta 
196,  where  a  person  bound  himself  and  his  hprs  in  %  bond,  and  died,  leaving   If/e  com  redfcm. 
real  estate  to  descend  to  his  heir  subject  to  a  mortgage  for  years,  Lord 
Keeper  Wrip;ht  held,  that  the  bond  creditor  could  not  redeem  a  mortgase 
f(OT  years,  without  first  having  a  judgment  at  law  asainst  the  heir ;  althongb, 
Jus  Lordship  added,  it  might l^ave  been  otherwise  m  tbe  case  of  a  mortgagb 
Bd  fee.    The  ditference,  however,  is  not  very  perceptible,  for  a  judgment 
will  create  a  lien  on  an  equity  of  redemption,  whether  it  be  on  a  mortgage  in 
fee  or  on  a  mortgage  for  years.— It  is  also  observable,  that  tijadgmeut  eredi'  Judgment  er^^ 
ier  has  a  right  to  redeeip.    T|ie  Lord  Chancellor,  in  Sharp  v.  Scarborough,   Star  uutff  ra> 
4  Ves.  538.  where  there  was  a  mortgage,  then  a  judgment,  and  after  that  a  deem* 
second  mortgage,  saia*  the  judgment  creditor  might  redeem  the  first  mort- 
gage  in  pre^rencc  to  the  second  mortgagee ;  and  this  is  now  an  established 
role  in  equity.    \  ide  Burdon  v.  Meuuedy,  SAtk.  739.     King  y»  Marrietdj 
Ibid.  192,    Churchill  v.  Grote,  Nels.  Ch.  Rep.  89.    1  Cb.  Ca.  Ja. 
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induce  the  eourt  to  decree  a  redsmptioa  in  favour  of  themort^ 
gflgor  or  bis  representative,  be  ealitled  to  the  benefit  of  iw 
Therefore  Lord  Uardwicke(y),  in  a  case,  where  a  prowt* 
ing  assignee  had  bought  an  equity  of  redemption,  which  bd 
been  abandoned  for  fifteen  years,  for  a  very  inconsiderable  stmt, 
imagining,  that  from  sonie  knowledge  of  the  law,  he  might  be 
^ble  to  unravel  a  gi^t  number  of  circumstances,  and,  by  that 
meand,  entitle  himself  tp  a  redemption,  was  of  opinion  that 
be  was  entitled  to  a  discree  to  redeem. 

But  though  luord  Hardwieke  decreed  a  redemption  in  the 
last^nentioned  case,  be  did  it  only  upon  terms,  which  were, 
that  the  assignee,  in  taking  the  account  before  the  Master, 
^should  be  confined  to  surcharge,  and  falsify  only,  and  the  in- 
terest upon  the  mortgage  be  computed  at  5  per  cent,  although 
at  that  period  money  bore  a  higher  rate  of  interest. 

A  mortgage  by  a  popish  heir  may  be  redeemed  by  the  next 
protestant  heir(g)(F). 


(/)  Anon.  3  Atk,  314, 


(g)  Jones  T.  Meret^h  et  ctl,  Bmb. 
346.  S.  C.  Conu  Rep.  661. 


vfhinf 


(F)  Thns  i^  A.  mortgage  his  estate  to  6.  and  die,  leaving  one  son  and 
three  daugiitcrs,  and  afterwards  the  son  dies,  leaving  the  estate  to  descend 
to  his  sisters,  who  being  educated  in  the  Roman  catholic  religion,  cootiniie 
to  profess  the  same.  Their  aunt  being  the  next  protestant  kin,  will  be  enti- 
tled to  the  redemption  of  the  premises,  and  after  redemption  she  will  be 
entitled  to  hold  the  same  for  her  own  benefit.  Jones  y.  JUersdUk,  ubi  sopra. 
But  the  laws  against  papists,  as  we  have  previously  remarked,  are  now  con* 
Biderably  mitigated,  see  antca,  106,  of  this  edition,  in  notis.  By  the  stits. 
is  Geo.  3.  c.  60.  31  Geo.  3.  c.  32.  and  43  Geo.  3.  c.  30.  (chronologically  ex- 
plained in  Mr.  Bntler*s  n.  (f },  s.  iii.  to  Co.  Litt.  391  a.)  Roman  catholics  are 
permitted,  on  taking  the  oath  and  declaration  prescribed  by  these  acts  (the 
Substance  of  which  Is  expressed  in  p.  107,  antea,  of  this  edition,  in  noHs)  to 
hold  and  enjoy  lands  descending  from  their  ancestors,  or  which  they  may  or 
shall  have  acquired  by  purchase.  The  consequence  is,  that  a  popish  heir, 
taking  the  necessary  qualifications,  may  now  redeem  the  estate  in  exclnston 
of  the  next  protestant  heir ;  and  in  the  case  of  the  three  co-heiresses  being 
Roman  catholics,  as  in  Jones  v.  Meredith^  it  is  presumed,  that  if  one  of  them 
should  qualify  herself  to  hold  estates,  shii  might  redeem  the  whole  mortgage, 
.  and  enjoy  the  premises  in  exclusion  of  her  aunt  and  sisters.  The  only  cue 
that  has  occurred  on  these  statutes,  or  rather  the  first  of  them,  is  that  of 
Bunting  v.  Williamson,  18th  Decembcl-,  1783,  stated  in  Jacobus  Law  Diet. 
tit  Papist,  s.  II. 
I3cotehcatholic$.       The  stat.  31  Geo.  3.  c.  S«.  which  is  the  principal  act,  does  not  extend  to 

Scotland ;  but  by  the  $S  Geo.  3.  c.  44.  Roman  catholics  of  tliat  part  of 
Great  Britain,  who  shall  take  an  oath  similar  to  that  prescribed  by  theSlst 
of  his  late  Majesty,  before  the  sheriff  depute,  or  two  justices  of  the  peace 
for  the  county  where  they  reside,  may  hold,  enjoy,  alien,  &c.  real  or  personal 
property,  as  any  other  person  or  persons  whatsoever,  any  thing  in  the  act  of 
the  8th  and  9tli  session  of  the  first  parliameut  of  Scotland  of  king  WilUam, 
pr  any  other  act  or  acts  notwithstanding. 

In  Ireland  an  oath  of  allegiance  and  declaration  was  framed  for  papists 
by  tlie  stats.  13  &  14  Geo.  3.  c.  35.  and  by  the  ?1  &  Sf  of  the  same  reign, 
c.  24.  Roman  catholics  taking  this  oath,  and  subscribing  the  declaration, 
are  qualified  to  purchase  or  take  by  graut,  limitation,  descent,  or  devise, 
any  lands,  tenements,  or  hereditaments  in  Ireland,  or  any  interest  thereto 
(except  advowsuns  and  manors,  or  boroughs  returning  members  of  pariia* 


Jrhh  catkoUe$f 


TH£   EQUITY.  OF  ftSDEHPTION.  S^. 


.  An  ^iiit; o(  redemptipnwiU. fdlow  t^e  ct&to^i  as  to  tbe  Cv^hmanf  heir 

legal  estate  (A).     In  borough-english  lands,  if  mort^agedj  the  J^^J^TIwi  ui 

equity  of  redemption  will  descend  to  the  youngest  son^  to  ^wk-eng^ 
whom  the  lands  descend.  ' 

So,  in  mortgages  of  gavelkind (t)  lands,  which  descend  to  ^oUthecUi^ 

all  the  children  (zV)  equally,  the  equity  of  redemption  descends  to  icmd.    ^^ 
all  likewise  (g). 

(ik)  S  Vec.  304.  (i)  Ibid.  (ti)  [Sons.— fdt^] 


It),  and  to  dUpoM  of  the  same  by  will  or  otharwiso ;  a^d^sncb  lands.  4ec, 
flo  purchased  or  taken  are  to  be  descendible'  according  to  the  course  or  the 
commOQ  law,  and  devisable  and  transferable  in  like  manner  as  the  landr  of 
protentants;  and  this  act  is  confirmed  by  tlie  33  6eo.d.  c.  Sl.-^Consequen^^. 
papists,  whether  in  England,  Scotland,  or  Ireland,  submitting  to  the  re- 
quisitions of  the  above  mentioned  acts,  may  now  both  take  estates  in 
mortgage,  and  redeem  the  hypothecation  of  such  as  devolve  on  them  either 
by  dtscentorpnrchase. 

Bnt  it  is  observable,  that  tlie  statutes  thos  relaxing  tbe  old  penal  and,  Mortg^e  cm 
disabling  laws  against  popery  are  not  to  be  constri^ed  so  as  to  dcieat  a  bonA  fiuih  qf  dtt- 
fide  purdiase  previously  made  on  the  faith  of  those  laws.  A  case  of  this  abUngMainUtf 
description  recently  occmned  the  attention  of  the  Court  of  Chanceiy  in  ••*  nfitrwwdB 
Irelaail,  By  a  statute  of  Anne  (3  Anney  c.  6.  Irish  sUtates)  it  is  enacted^  t^heid  amitm 
ibat  in  case  tbe  eldest  son  of  a  papist,  possessed  of  real  property,  shall  con- 
form to  the  protestant  religion^  this  act  of  conformity  shall  reduce  the  father 
to  tbe  condition  of  a  tenant  for  life,  and  give  the  estate  to  the  conforming 
ion,  subject  to  provisions  for  younger  childreu.  In  the  case  io  question 
(Mo9r€  V.  Butler  J  S  Sch.  ^  Lef.  t^.\  tbe  defendant  James  Botler  reoonnce4 
tbe  religion  of  his  fathers  and  embraced  tbe  protestant  faith.  A  certiAcato 
of  tbe  bishop  of  tbe  diocese  in  which  he  resided  was  produced,  evidencioc 
bis  abjuration  of  the  ^*  errors  and  corrnptions  of  the  Church  of  Rome,"  ana 
bis  reception  into  the  communion  of  the  Chorcb  of  Ireland.  On  tbe  credit 
of  this  certifkaite  the  plaintiff  Stephen  Moore  advaueed  to  the  defendant 
several  sums  of  money,  and  took  a  mortgage  of  certain  estates  (the  defend- 
ant*s  father  being  then  living)  for  securing  the  re-payment  of  the  money  lent. 
The  Liord  Chancellor  being  of  opinion  that,  notwithstanding  the  biahop'9 
oartificate,  cvj[deiice  might  be  given  to  sliew  tliat  James  Butler  was  stiU 
a  papist,  sufficient  proof  w|ui  read  \o  establish  that  fact,  particularly  that  he 
iiad  immediately  bc^fore  bis  death  been  attended  by  a  popish  clergyman,  and 
bad  joined  in  Uie  religiona  r^bta  of  that  chnrcfa.  On  this  ground  it  was 
aooght  to  deprive  tbe  plaintitt  of  his  mortgage  money ;  for  that  the  mort* 
g;agor,  when  he  made  the  mortgage,  was  npt  in  a  capacity  to  charge  tbe 
estates,  being  then  a  catholic,  and  never  having  radically  renoanced  the 
errors  of  that  religion.  The  Lord  Chancellor  (Kedesdale)  observed,  that 
.ilie  mortgage  ander  which  tlie  plaintiff  claimed  was  taken  on  tiie  faith  of 
tlie  Jaw  as  it  then  stood,  and  without  express  words  he  could  not  suppose 
the  legislature  meant  by  the  subsequent  acta  to  defeat  a  hmA  fide  purchase  ' 
:previoo8ly  made;  an 'J  it  seemed  to  bim  impossible  to  say  that  any  acts  snb« 
•equently  done  should  tend  to  invalidate  the  title  of  Moore  under  his  mortr  > 

gage.    Tbe  decree  consequently  was,  that  the  title  of  the  mortgagee  was 
good.— For  further  on  this  statute  of  Anne,  see  Codk^ara«  v.  Huasey^  %  Ridgw.  ■- 
.P,  C.  610.    Aylmer  v.  Bellewy  Vem«  Si  Scriv.  15.    Nugent  v.  Nugent,  How. 
Popb.  Ca.  99te.    Jones  v.  Inman,  Irish  T.  R.  433. 

.    (G)  If  bprovgh-eoglisii.orgavell^iiid  lands  are  mortgaged  to  persons  not  Bemnghreng^ 
resident  witliin  tbe  customs,  tiie  local  laws  will  take  place,  and  tne  youngest   li$k  and  guoel^ 
son  of  the  mortgagee,  if  tbe  tbrmer— and  all  his  sons,  if  the  latter,  will  be   fctfd 
.proper  parties  to  tbe  re-conveyance  of  the  estate  to  the  mortgagor  on  his 
redemption  of  the  same.    As  to  the  descent  of  boroughHenglisli  lands,  see 
Ge4frey  v.  BuUoek^  1  Roll  Abr.  6S3,  pi.  5.    Baker  v.  B^9^^J  2  Vem.  S26. 
CUmente  v.  Scudmore,  1  P.  Wms.  63.     1  Salk.  243.    6  Mod.  120.    Cheeter  v. 
.  Clutter^  3  F.  Wms.  63.    ^  Com.  Dig.  153.    7  Vin.  Abr.  560.  and  as  to  the 
descent  of  gavelkind  lands,  see  2  Bac.  Abr.  637.    14  Vin.  14.    Prestoii  v. . 
Jerm,  1  Vem.  3!^.'    Clemetde  v.  Sendmere^  ubi  supia.    4  Com.  Dig.  304* 
and  generally^  RobissOA  on  Gavelkind^  p.  90. 
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[  347  ] 
Demee  entitled 
to  redeem  in 
preference  to 
Anr(K}. 


Where  a  mortgage  is  made  mider  a  power^  with'  a  proyiso 
to  be  void  on  payment  of  the  mortgage  money,  it  seems  to 
leave  the  equity  of  redemption  in  the  same  condition  in  which 
the  estate  subject  to  the  mortgage  was  previous  thereto ;  that 
is,  under  the  like  circumstances,  so  as  that  the  equity  of  re- 
demption will  correspond  with  the  title  before  the  mort* 
gage(H). 

And  it  maybe  devised  (ft)  (i).  Thus,  where  one,  seised  in 
fee-simple,  mortgaged  his  lands,  with  a  proviso  for  re-pay- 
ment  by  him,  his  heirs  or  assigns,  and  then  devised  the  same 
premises,  the  court  decreed,  on  a  bill  by  the  devisee  to  re- 
deem, that  the  equity  of  redemption  belonged  to  him  and  not 
to  the  heir  (l). 

(k)  Philipe  t.  Hele^  1  Ch.  Rep.      antea,  111  and  252,  of  this  edition. 
190.    £t  vide  2  Burr.  978.    [S.  P.      — £d.] 


Bbtetmtimrf 
text. 


Jforignge  teem 
exeention  ef 
jMiwrprotanto 


^redempHem 
mnet  be  niteeted 
bfftkree  trit' 


PerefimedftfTO' 

heir  apparent 
moffredeenu 


Dmrieee  imw 
ferectoee. 
Lord  Man9* 
fiMe  eheervoi' 
tiima  in  Martin 
y,  MowUn,  and 
Wren  t.  Bneke* 
ley^  conMered. 


(H)  To  illnstnte  this  panq^ph  by  an  ejcample  t— If  A.  be  tenant  for  life, 
with  remainder  to  B.  for  life,  with  remainder  to  C.  in  tail,  with  remainders 
over,  with  power  for  the  tenants  for  life  when  in  posseasion,  to  raise  por* 
ttons  for  yomiger  children  by  way  of  mortgage  or  otherwise ;  and  a  mort- 
page  be  made  by  the  first  tenant  for  life,  the  eonity  of  redemption  wiU  be- 
tons  to  A.  for  the  period  of  his  life,  then  to  B.  for  his  life,  then  to  C.  in  tail 
with  remainders  over.  But  it  is  obsenrable,  that  th^e  rights  to  redeem  do 
not  accrue  euceee^iei^  that  is,  only  in  the  order  in  which  tiie  respective  tenants 
talte  the  estate;  for  C.  may  redeem  daring  A.'s  life^time,  and  compel  him  to 
contribute  his  proportion  towards  paying  off  the  incmnbrance.  Vide  poetea, 
36S.  £t  vide  etiam  415,  postea,  in  aolii.— The  mortgage  under  the  power 
will  operate  as  an  execution  of  the  power  pro  tanto  only,  whether  the  ap- 
pointment be  in  fee  or  for  years  {Thome  ▼.  Tkome^  1  Vem.  141.  cited  antea, 
110,  of  this  edit,  and  see  Perkine  v.  Walker^  in  the  note  to  1  Vem.  97.),  «nle» 
there  be  an  apparent  indication  of  intention  on  the  ftee  of  the  instranseat 
of  an  ulterior  settlement  of  the  estate,  inconsistent  with  a  ftiture  exerdsa 
of  the  power  {Fitxgeratd  ▼.  Faueonbergf  Fitag.  207. 217.) ;  and  in  corrobora- 
tion of  this  paragraph  in  the  text  (for  which  no  authority  b  cited)  it  has 
been  expresshr  held,  that  the  right  of  redemption  will  remain  In  the  petsoos 
who  are  entitled  to  the  estate  in  defiiult  of  appointment.  Jnnee  ▼.  JadteeOf 
16  Ves.  S56.  1  Bligh  104.  See  more  as  to  powers,  antea,  59  and  61,  of  tUa 
edition,  in  notie,    £t  vide  postea,  1122. 1125.  and  Appendix,  No.  X.  note. 

(I)  By  a  will  attended  with  the  like  forms  and  ceremonies,  as  the  law 
reduires  in  reference  to  a  devise  of  the  land. 

(K)  And  a  judgment  creditor  in  preference  to  the  devisee.  Meie  t.  Frend^* 
Kn,  Finch,  51.  So  personal  representatives  may  redeem;  for  which  see 
antea,  252,  of  thia  edition,  and  note  (G),  253,  also  of  this  edition.  Et  vide 
Stonekewer  v.  Thompson,  2  Atk.  440.  where  the  personal  representative  of 
a  judgment  creditor  was  allowed  to  redeem  in  preference  to  an  assignee  ef 
the  bankrupt  mortgagor.  If  a  mortgagor  has  been  absent  thirty  yean,  hit 
heir  apparent  m«y  redeem ;  for  it  mav  be  presumed,  when  the  mortgagor 
has  not  been  heard  of  so  long,  that  he  is  dead.  Frederide  v.  Apueemkep 
t  £q.  Ca.  Abr.  594.  MS.  notes. 

(L)  So  reciprocally  the  right  to  foreclose  vriU  beloQg  to  the  devisee  of  the 
nu>ngajKee,  although  the  mortgagee  may  have  bequeathed  the  money  onlyy 
and  tort  the  estate  to  descend  to  his  heir  or  executor.  Accordhig  to  Lm 
Mansfield  (antea,  144,  of  this  edit,  note  (X)  )  a  bequest  of  the  monev  will 
carry  the  estate  in  the  land  along  with  it  to  every  purpose,  the  estate  la  the 
land  being  the  same  thing  as  the  money  due  upon  it,  and  passing  by  a  wHi 
not  executed  with  the  solemnitica  required  by  the  statute  of  Frauds.  These 
observations,  if  taken  in  their  literal  sense,  admit  of  considerable  qualifi- 
cation.   Lord  Mansfield  indeed  appears  to  have  entertained  mistaken  oon* 
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II  was  said  in  the  caae  of  Turner  v«  Gvrinn  (/),  that  a  tenant  Trnmi  in  toil 
b  taij  of  an  equity  of  redemption^  may  devise  it  for  the  pay-  2l«2Iiw  may* 
mentof  debts.     But  this,  it  is  apprehended,  is  not  law  now(i7l).  ^^^f*^  ^  M 

pafmtni  1/ 

<0  1  Vera.  41. 99.  344.     t  P.  Wma.  9.     Robham  ▼•         **    *"^ 

(n)  Vide  Bowater  ▼.  EUy^  8  Vem.      Cwmig,  Ca.  Temp.  Talb.  164. 

ccptions  OB  this  and  other  ttibjects  coanected  with  the  law  of  mortsages. 
Hn  chief  error  seems  to  have  been  in  mixing  rules  of  equity  with  rales  of 
hw,  and  applying  the  former  in  cases  where  the  latter  only  onght  to  have 

J  prevailed.  In  IVrm  t.  Bucktkp^  Doug.  29S.  his  Lordship  hdd,  that  a  tenant 
or  life  having  a  power  annexed  to  his  estate,  and  conveying  away  hb  whole 
nfe  interest  by  way  of  mortgage  dtd  n&t  thereby  destroy  the  power,  as  it 
would  be  contrary  to  the  intention  of  all  the  parties  to  hold  that  the  power 
was  extinguished ;  thus  obviously  considering  the  mortgage  to  be  even  9i 
fartv  m  mere  ueuriiff  for  tke  debi^  and  not  an  actual  conveyance.  So  shortly 
afterwards  In  Eaton  v.  JacoueOf  S  Doug.  455,  Lord  Manafield  held,  that  • 
mortgagee  to  whom  a  term  had  been  assiipied,  could  not  be  sued  as  assignee 
of  all  die  interest  of  the  mortgagor  before  he  took  possession.  But  this 
viisw  of  a  morUage  in  a  court  of  law  is  clearly  erroneous,  and  hath  since 
been  exploded  by  the  universal  concurrence  of  the  judges ;  for  which  see 
antea,  179,  of  this  edition,  note  (I),  and  Vimeewt  v.  £»i3ff,  3  Vin.  Abr.  4SS,. 
pi.  10.  where  Lord  King  held,  tlmt  a  power  to  a  tenant  for  life  to^prant 
leases  was  destroyed  by  a  mortgage  made  by  him  and  a  tenant  for  life  in 
remainder,  under  the  same  settlement.  As  Xp  the  broad  expressions  of  his 
Lordship  in  the  case  firstly  quoted,  tliat  the  devise  of  the  debt  due  on  mort- 
age will  carry  the  estate  along  with  it  to  the  devisee,  and  ihatf  by  a  will 
executed  by  two  witnesses  only,  it  u  presumed  that  the  doctrine  meant  to 
be  inculcated  was,  that  the  bequest  of  the  money  carried  the  estate  with  it 
to  every  substantial  purpose,  and  that  thereby  the  estate  in  the  land  would 
be  under  the  controul  of  th^  person  to  whom  the  debt  was  bequeathed,  or 
as  that  excellent  Judge,  the  late  Master  of  the  Rolls  expressed  it  in  the 
case  ofSUberehUdt  v.  SekuUty  3  Ves.  Sc  Bea.  49.  '*  A  gift  of  the  money  will  Bennett  rfm^- 
uodiMibtedly  carry  all  the  interest  of  the  mortgage«i  in  Sie  land  to  the  devisee*  My  wiU  eany 
whatever  tliat  interest  may  be."  But  even  this  is  an  equitable  principle,  meetgag€^$  m» 
and  can  in  no  shape  be  applied  so  as  to  render  the  concurrence  of  the  heir  tereet  ts  Imd*  * 
at  law,  or  executor  of  the  mortgagee,  6n  a  redemption  of  tlie  premises  un« 
necessary.  This  subject  as  to  tlie  devise  of  a  mortgage  by  the  mortgagee, 
will  be  nirther  enlarged  on  in  a  subsequent  note  (postea,  455)y  to  which  tba 
reader  is  referred. 

Since  writing  the  above,  the  editor  has  alighted  on  the  following  confirma*    General  ckarae» 
lory  observations  of  Lord  Kedesdale,  respecting  the  confused  application  of  ier  rf  Lord 
equitable  and  legal  principles,  which  appears  to  pervade  many  of  Lord    Jlfini^M*s 
Maosfield^s  decisions.     The  observations  of  the    Irish  Cluincellor   are   dsristous. 
these :—-'' Lord  Mansfield  had  on  his  mind  ptejiidioes  derived  from  his 
familiarity  with  the  Scotch  law,  where  law  and  equity  are  admlnbtered  in 
the  same  courts,  and  where  the  distinction  between  them^  which  subsists 
with  us,  is  not  known ;  and  there  are  many  things  in  his  decisions  which 
sImw  that  his  mind  had  received  a  tinge  on  that  subject  not  quite  consistent 
with  the  constitution  of  England  and  Ireland  in  the  administration  of  justice^ 
It  is  a  most  important  part  of  that  constitution,  that  the  jurisdictions  of  the    i^^  and  efwkf 
courts  of  law  and  equity  should  be  kept  perfectly  distinct ;  nothing  contri-  skoM  be  kepi 
bates  more  to  the  administration  of  justice:  and  although  they  act  in  a  dieiinet* 
great  d^ree  by  the  same  rules,  yet  they  act  in  a  different  manner,  and  their 
modes  or  affording  relief  are  different ;  and  any  body  who  sees  what  passes 
In  a  court  of  justice  in  Scotland  will  not  lament  that  this  distinction  pro- 
vails.    But  Lord  Mansfield  seems  to  have  considered  that  it  manifested 
liberality  of  sentiment  to  endeavour  to  give  the  courts  of  law  the  powers 
which  are  vested  in  courts  of  equity ;  tlwt  it  was  the  duty  of  a  good  judge 
AMpiturtf  Jarisdietienem,    llils,  I  think,  is  rather  a  narrow  view  of  tlie  sub- 
ject ;  it  Is  looking  at  particular  cases  rather  tlian  at  the  general  principles 
of  administering  justice ;  observing  small  inconveniences  and  overlooking 
great  ones."    Skmmon  v.  Bradetreet,  1  Sch.  Sc  Lef.  66.    £t  vide  similar  ob* 
servatioos  by  the  preset  Chancellor  (Lord  Eldon)  in  H'lUsoa,  Ex  narttg 
3  Ves.  &  B.  252.  S.  C.  1  Rose,  B.  C.  444.  ex^pt  that  Lord  Eldon  said  he 
Fas  led  to  don  bt  whether  Lord  Man^eld  was  not  soaetiroes  applying  as 
the  doctrine  of  the  conrt  of  eqiiity  what  never  had  been  ao«' 
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devuabU  be* 

/ore  emiditiom 

^olm.  (Sed 


B^ereteiuttttn 
i^etm  devise 
tqmty  4f  re» 
demj^tien^  he 
nfeui  et^er  re» 


Of  ^interest 
ef  mortgagor 
mid  moTigttgee 
hefore  condtttofC 
vreitmu 


At  the  time  when  die  last  case  occurred^  it  was  held  that  die 
iiitail  of  a  trust  was  not  within  the  statute  de  donis,  and  thU 
a  fine  or  recovery  was  not  necessary  to  bar  it,  but  that  it  nas 
alienable  by  aoy  other  conveyance;  but  it  hath  since  been  de- 
cided that  tbe  same  forms  are  neoessarv  to  bar  the  intail  of  a 
trust  as  of  a  legal  estate^M). 

It  is  said,  that  if  a  mortgagor,  before  the  condition  broken, 
devise  it^  the  devise  will  be  void ;  for  a  coddition  is  uot  devis- 
able (n).  But  the  cases  ofilfoor  et  al.  y.  Hawkins  {o)f  and 
Roe  V.  Jones  ( p),  which  seem  to  have,  on  solid  grounds,  esta* 
blished  the  power  of  testamentary  disposition  of  possibilities 
accompanied  with  an  interest,  anci  of  such  as  would  be  de- 
scendible to  tbe  heir  of  the  object  of  them,  dying  before  (he 
contingent  event  on  which  the  vesting  or  acquisition  of  tbe 
estate  depends,  appear  to  be  equally  applicable  in  principle  to 
the  case  of  a  condition  upon  a  mortgage  (n)» 


{n)  t  Ch.  Ca.  8. 

(o)  Cited  Bla.   Rep.    Ch.    33,  4. 
[Tbe  correct  reference  is   ''  cited 


1  U.  Bl.  33."    Tbe  case  .is  also  re^ 
ported  in  2  Eden,  3. — Ed."] 

(  p)  Ibid.  30.  [Et  vide  S.  P.  Jem 
V.  Roe,  3  T.  R.  88.— JEd.] 


(M)  ISirkkm  ▼•  Smithy  Amb.  518.  Legatt  v.  Sewdi,  f  Veni.  55S.  and  ooo- 
iequently  the  tenant  in  tail  before  he  can  devise  tbe  equity  of  redeoptioBy 
or  exert  any  other  act  of  absolute  ownership  over  the  estate,  jnnst  suffer  aa 
eonitable  recovery,  which  wiU  require  the  concurrence  (as  it  should  seem) 
or  the  mortgagee ;  for  he  has  an  equitable  as  well  as  a  legal  freehold.  On 
this  point,  see  Anon.  Treat,  on  Recov.  18?0.  Ch.  Eq.  Recov.  p.  331.  If  the 
mortgagee  jom,  and  there  be  not  any  particular  estate  in  the  equity  of  le- 
demption  prior  to  that  of  tlie  tenant  in  tail,  therecoverywillbea  legal 
and  not  an  equitable  recovery.  But  an  equitable  as  well  as  a  legal  recovery 
operates  to  confirm,  and  let  in  all  preceding  estates,-  charges,  and  inenoH 
brances  executed  by  the  tenant  in  tail  previously  to  the  suffering  such  reco- 
very, except  the  preceding  estate  or  incumbrance  be  in  favour  of  a  volan- 
teer  and  at  the  same  time  against  a  subsequent  bonA  fide  pnrcbaser  for  va* 
luable  consideration,  even  with  notice ;  in  that  case  the  recovery  will  ope- 
rate to  rev6ke  the  estate  of  the  volunteer  fro  tanto,  instead  of  confirmiiig  it. 
CormicTe  v.  Tr^pcmd,  6  Dow.  P.  C.  60.  With  reference  to  a  devise  for  pay- 
ment of  debts,  which  is  somewhat  in  the  nature  of  a  charge  or  incum- 
brance, >  the  recovery,  whether  legal  or  euui table,  will  revoke  the  disposi* 
tion  by  will  in  ioto  (antea,  113,  of  this  edit);  and  therefore  it  is  truly  said, 
that  a  tenant  ui  tail  cannot  effectually  devise  the  equity  of  redemptkm  for 
payment  of  debts  or  otherwise  btfore  recovery  suiTered ;  but  he  may  rfUr 
tbe  recovery  shall  have  been  perfected  and  be  shall  have  taken  back  the 
fee  simple  of  the  estate. 

(N)  There  is  an  inconsistency  in  this  passajre.  Tbe  learned  author  is 
treating  of  the  persons  who  may  claim  the  equity  of  redemption.  The  pa- 
ragraph commences  with  stating,  that  if  a  mortgagor,  before  condttiott 
broken,  devise  t^  [the  equity  of  redemption],  the  devise  will  be  void.  It 
is  clear  the  author  meant  the  devise  or  an  equity  of  redemption ;  for  the 
Index,  vt>ctf  Redemption,  re-echoes  this  reading.  Now  a  mortgagor  before 
condltidn  broken  has  not  any  equity  of  redemption  to  devise,  nor  has  be,  it 
is  submitted,  while  tiie  condition  is  in  terrorem,  any  estate,  as  distiognished 
from  a  mere  tenancy,  either  at  law  or  m  equity,— dearly  not  at  law ;  for  by 
the  mortgage  deed  (presuming  the  mdrtgage  to  be  in  fee)  he  has  conveyed 
away  all  bis  estate,  right,  title,  interest,  Sec.  both  at  law  and  in  equity  to 
the  mortgagee ;  on  condition  it  is  true,  but  ^hat  a  legal  condition,  the  per- 
feromnce  or  breach  of  which  a  court  of  equity  caiuiot  notice^  except  as  iC 
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IBvery  devuee  of  a  inortgagied  estate  (q),  that  brings  a  bill  lo  Hmr  wi  m  ne* 
redeem,  need  not  make  the  heir  at  hw  a  party ;  if  the  devisee  ^^^  ^^^  *^ 

by  dcffitu* 
(f)  LnctB  ▼.  NmtgUy  9  Yes.  43t.      sary  parties  to'al>ill  of  redemptioa. 
[£t  vide  postea,  4t%  for  the  aeces-     — £d.] 


.  leads  to  conseqiiences  injniioiM  to  one  or  hotb  of  the  parties ;— nor  in  et|ni1y, 
for  a  court  of  equity  does  not  interfere  till  after  the  breach  of  the  condi- 
tion;  tliat  is,  til^  aher  an  equitable  case  has  arisen.  Before  condition 
broken  the  transaction  is  reviewable  in  a  court  of  law  only,  tliere  being  no- 
thing previous  to  that  period  on  which  a  conrt  of  equity  can  fksten.  When 
default  has  been  madeln  payment,  and  the  estate  is  become  absolute  in  the 
Mortgagee,  who  immediately  on  such  defalcation  may  bring  an  ejectment 
at  law,  and  evict  the  mort^or  from  his  estato  for  half  perhaps  of  its  actual 
valne,  then  it  is  that  equity  interposes  and  views  the  real  nature  of  ^e 
transaction,  giving  it  a  new  turn  and  consideration  much  to  the  advantage 
of  the  mortgagor.  Bnt  prior  to  tiie  performance  or  breach  of  the  condition, 
k  IS  apprehended  eqnity  has  nothing  on  which  to  ground  its  interposition, 
the  mortgagor  executing  a  lawful  deed,  and  entering  into  a  plain  agreement 
to  retain  nothing  more  than  the  occupation  or  visible  possession  of  the  landy 
which  is  iJX  that  he  can  be  said  to  possess,  as  distingnished  from  a  legal 
fight  to  redeem,  and  consequently  all  that  he  can  devise  prior  to  the  arrival 
•f  the  day  appointed  for  payment  of  the  money.  Bacon,  however,  in  his  PMioa  mBo- 
Abridgment  (tit  Mortgage  (C),  3d  voL  p.  635.  4th  edit.)  has  advanced  a  c&n*i  Abridge 
p^ition,  which,  if  law,  will  demolish  nearly  the  whole  of  these  observations,  meidqiuttiiamd*^ 
The  mortgagor,  he  observes,  before  forfeiture,  and  whilst  it  remains  nn* 
ecrtain  wheuer  he  will  perform  the  condition  at  the  time  limited  or  not,. 
haik  the  legal  estate  m  Aim,  also  af^er  forfeiture  he  hath  an  equity  of  redemp* 
tion,  &e.  This,  it  is  presumed,  is  true  only  in  reference  to  the  reversion 
expectant  on  a  mortgage  by  demise,  the  legal  estate  of  wJiich  reversion  may 
strictly  be  said  to  be  in  the  mortgagor^  But  when  the  mortgage  is  in  fee,, 
•r  for  a  term  of  years,  either  with  a  proviso  for  cesser  of  tbs  estate  on 
fmyment  of  the  money,  or  with  an  agreement  for  the  re-conyeyance  or 
re-assignment  of  the  premises,  in  either  event,  it  is  apprehended,  that  at  the 

'  present  day  there  can  be  little  donbt  but  that  the  whole  legal  estate  in  the- 
«iie  case,  and  a  partial  leeal  estate  for  the  term  in  the  other,  becomes  vested 
In  the  mortgagee  before  forfeiture,  and  whilst  it  remains  uncertain  whether 
the  condition  will  be  performed  or  not,  otherwise  the  mortgagee  will  not 
lisve  any  estate,  and  consequently  not  any  security  during  the  pendency  of 
the  condition;  for  if  he  has  not  the  legal  estate,  he  certainly  cannot  have  an 
equitable  one  so  as  to  leave  a  mere  empty  and  useless  lesal  title  in  the  mort* 
gagor ;  and  if  he  has  the  legal  estate  (as  all  the  law  wnters  on  this  subject 
clearly  admit),  then  it  cannot  be  in  the  mortgagor  since  there  cannot  be  two 
legal  estates  at  the  same  time :  and  if  tlie  mortgagor  has  the  legal  title,. 
why  provide  in  the  mortgage  proviso  for  a  re-conveyance  or  a  cesser  of  the 
estate  of  the  mortgagee,  when.  In  fact,  if  the  position  in  Bacon's  Abridg- 
ment be  received,  ne  will  not  have  any  estate  to  re-convey  or  annul?  AU 
that  liie  mortgagor  can  be  said  to  have  before  forfeiture  (beybod  a  mere- 
tenancy)  is  a  legal  right  to  redeem,  reserved  to  him,  his  heirs,  executors, 
and  adminbtrators,  by  express  agreement  in  the  mortgage  deed ;  and,  after 
ferfeitnre,  he  has  an  equitabU  right  to  redeem,  called  his  equity  of  redemp- 

*  tiOD,  arising  by  presumption  ot  equity  from  the  application  of  principles 
adopted  in  that  court,  we  may  therefore  conclude  that  the  passage  In  Ba- 
con's Abridgment  is  clearly  a  mistake ;  and  that  the  legal  estate  instantly 
vests  in  the  mortgagee  on  the  execution  of  the  deed,  subject  neverthclcM* 
to  be  defeated  on  performance  of  the  condition  by  the  mortgagor. 

Correcting  then  the  leading  proposition  of  the  text,  by  substituting  in    Amiha^s  mrgw^  , 
its  place  the  following  amendment :   '*  If  a  mortgagor  before  condition   meat  from  cm^ 

'  broken  devise  it  [the  esiate]^  the  devisewill  be  void  t"  it  is  worth  consider-   paritmi  ef  em" 
JIM  how  ftr  this  revision  will,  be  invalidated  by  the  subsequent  observations   diHon  triih  pw» 
or  the  learned  author.    The  reason  given  in  support  of  the  position  is,  that  eilnUHes  caau^ 
a  eaudiium  is  not  devisable.    But  the  author  in  effect  detaches  all  tiie  leani»    dered. 
Iii(  respecting  conditions  from  th^  caseiof  a  mortgage,  and  treats  the  legal 
right  of  redemption,  which  resides  in  tiie  mortgagor  before  forfeiture,  in  . 
the  nature  of  a  possibility  coupled  with  ad  interest..    This,  perhaps,  he 
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WHO   MAY   etAIBC 


clufans  to  have  the  will  ettablidied^  it  is  necessary :  if  oaly  a 
title  under  the  will,  it  is  not. 


dUi«nmot  m 


fore  cimditiom 
kr^ken  ekn  nti* 
theriMemmar 
deviM  etiate  «i 
lair. 


Biiff^t  lisre  been  led  to  do  from  the  case  of  Mmrki  ▼.  MarkSf  1  Eq.  Ca.  Abf. 
106.  {S.  C.  1  Still.  129.  10  Mod.  419.  Pr.  Cb.  486.)  where  it  was  held,  that 
the  possibility  of  perfonning  a  condition  was  an  interesi  or  rights  or  scta^Os 
juriSf  which  vested  in  the  person  to  whom  it  was  reserred ;  ahd  as  a  poni- 
bility  conpled  with  an  interest  might  be  devised  (for  the  establishment  of 
which,  see,  in  addition  to  the  references  in  the  text,  GoodtUk  t.  Wmi^ 
WUIes  Rep.  S13.  Ao«  v.  GHjfitht,  1  Black.  605.  Goodright  ▼.  Ftrretter^ 
8  East,  567.  Doe  v.  Tofnlnasoa,  9  Manle  Sc  Selw.  165.  Scawen  ▼.  BUad^ 
7  Ves.  300.  Attorney-General  v.  Vigor^  8  Ves^  S56.  P«rry  v.  PhilUpit  17  Ves. 
173. 182.  1  Madd.  Ch.  549.  fd  edit.  £t  antea,  p.  17,  of  this  edit,  note  (a) ), 
ao  the  author  might  have  been  led  to  think  that  the  possibility  of  the  mort- 

S Igor's  paying  the  money  at  the  time  agreed  on,  and  his  consequent  ri|bt 
en  to  repossess  himself  of  the  estate,  was  such  a  ptossibility  accompanied 
witli  an  interest,  descendible  to  heirs,  as  tliat  it  might  be  de^sed  oefors 
condition  broken.  This  conclusion  may  perhaps  in  the  end  (at  least  in 
eanity^  be  correct,  as  we  shall  hereafter  attempt  to  shew ;  but  the  premisaB 
which  led  the  author  to  it,  do  not  exhibit  that  facility  of  application  to  the 
case  of  a  condition  on  mortgage,  which  in  the  termination  of  the  pan* 
graph  in  question,  he  supposes  them  to  furnish.  The  cases  of  Bfoor  v.  tfsv- 
ItMS,  Roe  V.  Jones,  and  others  of  that  class  (though  they  concur  in  estabUa^ 
ing  the  principle  deduced  from  them  in  the  text),  arose  on  circumstaaecs 
very  dissimilar  from  the  instance  of  a  condition  on  a  mortgage. 

In  the  instance  of  a  mortgage  condition,  it  is  easy  to  find  a  possibili^, 
but  it  is  difficult  to  ascertain  the  interest  to  which  uat  possibility  is  to  be 
,  annexed ;  for  tliere  is  a  coDsiderable  difference  between  a  right  or  sctailQs 
Jmiif  and  an  intereet.  To  illustrate  these  remarks  by  examples :— If  A. 
nave  an  estate  which  is  to  determine  on  a  certain  dhfy  provided  B.,  his 
heirs^  executors,  or  administrators,  on  that  da^  pays  hmi  a  speeified  sum, 
then  A.  before  the  arrival  of  that  day  may  be  said  to  have  an  estate  sirtkiect 
to  a  condition,  over  which  he  has  not  any  controul.  He  has  a  vested  inte- 
rest in  the  lands,  liable  nevertheless  to  be  divested  on  the  happening  of  a 
nontin^ent  circumstance.  On  the  other  hand,  if  B.  be  to  liave  an  estate 
whidi  u  now  in  another  person,  on  payment  by  him,  his  executors,  or  ad- 
ministrators, to  that  other  person  of  a  stated  sum  on  a  certain  day,  then  he 
will  have  in  his  own  hands  a  species  of  pre-emption  or  right  of  purclwsing  the 
estate  above  others  at  a  stipulated  and  reduced  price,  which  Is  widely  dif- 
ferent from  the  possibilities  in  the  cases  alluded  to.  B.  cannot  be  said  ta 
have  an  estate  on  condition,  not  even  on  a  condition  precedent.  He  has 
not  any  interest  in  the  lands  till  the  day  arrives  and  the  payment  b  made 
(SPres.  Abs.  186.);  he  has  ihdeed  a  possibility  (if  a  thing  under  hisovm 
controul  can  be  said  to  be  in  the  nature  of  a  legal  possibility)  of  acquiring 
the  estate  -,  but  he  has  not  any  interest  in  the  lands  to  which  that  possibility 
may  be  annexed :  and  a  possibility  wUl  not  descend  to  heirs,  nnleas  it  have 
that  character  of  a  fee-simple  stamped  on  It  by  the  author  of  the  benefit 
This  latter  instance  is  preciselv  the  case  of  the  mortgagor.  He  has  not  any 
interest  in  the  lands  to  which  uie  possibility  of  his  performing  the  condition 
may  be  annexed,  except  indeed  the  mere  possessory  tenancy,  which  is  ce* 
nerally  conferred  on  him  by  the  last  clause  m  the  mortgage  deed,  or  by  nie 
tacit  understanding  of  the  parties.  But  this  (if  an  interest)  Is  fkr  inferior 
in  point  of  quality  to  the  correspondent  possibility  which  relates  to  aa 
estate  of  inheritance ;  and  there  ought  necessarily  to  exist  a  close  simihurity, 
orrather  connexion  between  the  possibility  and  interest,  which  are  said  to 
be  coupled  together  in  a  bond  of  strict  union.  The  phrase  too  **  a  powibi* 
lity  accompanied  with  an  interest,"  though  a  common  expression,  is  vet  ex* 
ceptionable,  and  not,  strictly  speaking,  correct ;  for  if  the  possibility  be 
accompanied  with  an  Interest,  it  ceases  to  be. a  possibility,  it  is  a  conttai* 
gent  interest. 

With  one  of  the  leading  features  of  a  condition  in  ^ew,  namely,  that  it 
la  not  devisable,  the  author  has  struck  on  an  argument  which  not.  onlj 
tends  to  subvert  that  well  established  maxim,  but  also  to  overturn,  la  a 
ffreat  measure,  the  whole  theoryof  conditions..  His  argument,  howrw, 
does  not  exactly  bear  him  out.    The  doctrine  of  conditions  is  highly 
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Etvide  infra  [624,  and  cases  cited 


tialto  an  acqnaintnnce  witii  this  part  of  the  subject.  A  short  digression 
therefore,  io  this  place,  will  not,  it  is  hoped,  be  deemed  irrelevant.— A  Doeirme  qf 
primary  distinction  necessary  to  be  remembered,  is  that  which  subsists  be*  condittMs, 
tween  persons  entitled  to  the  benefit  of  a  condition,  and  persons  who  have 
an  estate  subject  to  a  condition.  The  former  is  the  case  with  the  mortga- 
gor; the  latter  is  the  case  witli  the  mortgagee.  As  to  the  persons  entitled 
to  die  beneilt  of  a  condition,  it  is  a  rule  at  common  law  (Litt.  t.  547.  Co. 
litt  214  b.  Shep.  Touch.  116. 146.),  that  a  condition  cannot  be  raerved  to  a 
itrmiger ;  In  other  words,  that  no  one  except  the  person  by  whom  the  con- 
veyance or  mortgage  is  made,  or  his  representative,  viz.  his  heirs,  as  to 
leal  estate— or  his  executors,  as  to  chattel  interests,  can  take  advantace  of  a 
condition.  The  person  enntled  to  the  benefit  of  a  condition  to  defeat  the 
fee  has-  no  devisable  interest.  2  Pres.  Abst  186.  The  benefit  of  the  mort- 
gage  condition  consists  in  the  right  which  resides  in  the  mortgagor  to  restore 
tbe  estate  to  himself  and  fiimily,  by  payment  of  the  money  at  the  day.  If 
at  the  time  and  place  appointed  for  penormance  of  the  condition,  the  roort* 
gagor  be  there  ready  to  make  a  legal  tender  of  his  mon^,  and  no  person  be 
there  to  recdve  it,  or  it  be  refused,  the  condition  will  be  satisfied,  and  the 
mortgagor  or  hU  keir  might  re-enter.  Herein  consists  the  benefit  of  the  con- 
dition ;  but  this  right  of  re-entry  being  at  common  law  neither  alienable 
nor  devisable,  and  reservable  only  to  the  mortgasor  and  his  heirs  (Dver,  181* 
Co.  litt.  209  b.),  an  assignee  or  devisee  could  not  re-enter,  although  he 
night  make  the  tender.  Hence,  therefore,  we  may  safely  conclude,  that  a 
mortgagor  cannot  before  condition  broken  devise  or  transfer  his  iecal  right 
of  redenrotion  to  another ;  for  it  is  a  pure  condition,  and  not  merely  in  the 
nature  or  a  possibility  accompanied  with  an  interest. 

But  we  should  here  distinguish  between  a  comdition  for  redemption,  and  an   ^VP^*^  ^  F^ 
ogreemeMi  for  redemption.    The  former  occurs  where  the  estate  of  the  mort-  etiwyj^  *^ 
Jggee  la  to  cease  on  a  given  day,  if  the  money  borrowed  be  then  paid,   dimfium 
This  is  a  proper  condition,  and  neither  assignable  nor  devisable.    The  utter 
arises  where  the  mortgagee  in  the  given  event  is  to  re-convey.  Sec.    This  is 
not  properly  a  condition  (2  Pres.  Con  v.  204. )»  but  a  covenant  in  the  nature 
of  a  condition,  (Litt.  s.  328.  Co.  litt.  203  b.)  which  also  cannot  be  taken  ad- 
vantage of  by  any  other  person  than  the  mortgagor  or  his  representatives. 
SteSwwtie  ^.HdO^  iVent  10.    litt  s.  203  b.  214  a.  &b.    2Thos.  Co. 
Litt  5.  n.  (B).    Stokeo  ▼•  RnoaeU,  3  T.  R.  678.  and  preamble  of  statute 
32  Heo.  8.  c«  34.    If  the  executors  of  the  mortgagor  were  to  tender  the  mo- 
ney, and  pay  off  the  mortgage  at  the  day  appointed,  the  effect  of  such  a 
payment  would  be  in  the  case  of  a  proper  condition  to  revest  the  estate  in 
the  heir  of  the  mortgagor,  and  in  the  case  of  a  covenant  or  agreement  to 
te-convey,  it  would  entitle  the  heir  to  call  for  a  re-conveyance.    And  it 
would  tie  the  same  if  the  money  were  paid  by  n  stranger,  as  an  assignee 
or  deriaee  of  the  morteagof .    Co.  Litt.  207  a.    Litt.  s.  337.    The  statute 
92  Hen.  B.  c.  34.  which  allows  assignees  of  reversions  to  which  conditions 
are  amassed,  to  take  advantage  of  these  conditions,  does  not  extend  to 
asslgneea  of  the  reversion  expectant  on  a  mortgage  for  years;   for  the 
condition,  which  is  Aramed  for  ceasing  the  term,  respects  the  payment 
of  a  amn  in  gross,  and  not  of  rent,   or  other  thing  of  the  Uke  natwre. 
Co.  l»itt.  215  b.    The  fonn  of  the  agreement  of  redemption,  which  provides 
for  a  re-conveyance,  runs  thus, ''  If  the  mortgagor,  his  heirs,  execiitors,  or 
admfailstrators,  shall  pay,  dec^  to  the  mortgagee  a  specified  sum  on  a  certain 
day,  then  the  mortgagee  shall' re-convey  or  re-assign  the  lands  mortgaged  to 
the  mortgagor,  his  heirs  and  ass^cus,  or  to  such  person  or  persons  as  he  or 
tkey  dmli  direct  or  appoint***    Here  the  word  *'  assigns,"  if  the  previous 
obserrations  be  well  founded,  is  mere  surplusage';  for  tiiere  cannot  be  any 
tmlgoee  of  the  covenant  or  condition  in  its  executory  state.    But  the  mort-   Mortgagor  wmf 
^igor  aaay,  it  is  conceived.  In  effect  alien  or  devise  the  esUte  during  that   kimd  kknot^  -. 
pcdody  fa^  making  an  appoldtment  ip  favour  of  the  alienee  or  devisee,  for  and  Ms  Mrs 
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r  349  ]     '^'i^^^e  t>i}l  h  1)rQught  to  i'^deem,  a  writ  of  execution  must  be 
sued  out;  for  until' that  be  done,  the  judgment  creditor  hath 


ivhomhe  and  his  heirs  would,  in  ease  the  condition  were  performed  at  the 
day,  be  a  trustee  or  trustees  in  equity. 
Bhrtgagee  can*       But  it  proves  to  be  a  fact,  on  examination  of  the  report,  tliat  the  fnn« 
notdefttsibrfore   damental  proposition  of  the  text  is  mis-stated.    Instead  of  its  being  an  in- 
tonditicn  stance  wliere  the  mortgagor  devises  before  condition  broken,  it  is  the  case 

broken.  of  a  mortgagee  exercising  that  act  of  ownership  over  the  premises  before 

that  period.    The  rule  to  be  collected  from  the  report  {Anon*  2  Ch.  Ca.8.) 
is,  that '<  If  a  mortgagee  devise  lands  before  condition  broken,  it  will  be 
void,  becanse  a  condition  is  not  devisable."     It  remains  to  be  considered, 
Tide  mU  <»«•      'vvhcther  the  nilc,  as  thus  propounded,  is  law  at  the  present  day  i    Thia  de- 
Mined,  pends  greatly  on  the  solution  of  a  previous  question,  namely,  Whether  the 

mortgagee  may  assign  the  mortgage  before  condition  broken,  for  if  he  nia^ 
assign,  then,  it  is  conceived,  he  may  devise  his  defeasible  estate.  The  word 
^  ^  assigns"  is  a  comprehensive  term,  tinomen  colUctivuifty  including  not  onfy 
'a  devisee  {Freak  v.  Lee,  2  Show.  38.  Machel  v.  Dunion^  2  Leon.  33.  Bris- 
tow  V.  BriaoWf  Godb.  161.  How  v.  Whiifield,  1  Vent.  538,  9. '  S.  C,  Sir 
Tho.  Jones,  110.  2  Show.  57.),  but  an  executor  and  administrator  also 
{Booth's  coMy  5  Co.  77  b.  Tilney  v.  Norris,  1  tA.  Raym.  553.  5.  C.  CarUh 
519.  Salk.  309,  pi.  13.)  The  form  of  proviso  usually  inserted  in  the  mort- 
gage deed'favonrs  the  supposition  that  a  mortgagee  might  transfer  all  his 
ihtcrest  in  the  premises  to  another,  before  the  day  arrives  on  which  the 
money  is  made  payable.  The  form  alluded  to  runs  thus :  *'  If  the  mortgagor, 
his  heirs,  &c.  shall  pay,  &c.  on  a  certain  day,  the  money  borrowed,  tlien  the 
mortgagee,  his  heirs  or  assigns,  shall  reconvey  the  lands  mortgaged."  The 
Word  ''assigns*'  here  evidently  presupposes  a  power  in  the  mortgagee  to 
convey  away  the  estate  to  another.  There  are  many  passages  in  Co.  litt 
4o  the  same  purport.  In  particular,  there  is  a  case  of  Randall  v.  Broum^ 
reported  in  fbl.  2t0a,  before  the  Chief  Justices  in  the  Court  of  Wards, 
<  where  it  was  resolved,  that  if  a  man  make  a  feoffment  in  fee,  on  condition 

that  if  the  feoffor  pay  to  the  feoffee,  his  heirs  or  assigns,  «£20,  before  such  a 

'feast,  the  feoffee  hath  an  estate  in  the  land  which  he  may  assign  over^  but  his 

executors  cannot  be  his  assignees,  because  **  assigns"  in  the  condition  was 

only  intended  to  refer  to  assignees  of  the  estate ;  and  in  the  same  folio  it  is 

added,  **  Bnt  if  tlie  condition  be  to  pay  the  money  to  tlie  feoffee,  his  heirs  or 

'assigns,  and  the  feoffee  make  a  feoffment  over,  it  is  in  the  election  of  the  feoflfor 

to  pay  the  money  to  the  6rst  feoffee,  or  to  the  second  feo0ee ;  and  so  if  tie 

'  first  feoffee  dieth,  the  feoffor  may  either  pay  the  money  to  the  heir  of  the  first 

'feoffee,  or  to  the  second  feoffee ;  for  the  law  will  no^  enforce  the  feoffor  to 

take  knowledge  of  the  second  feoffment,  nor  of  the  validity  thereof,  whether 

the  same  be  effectual  or  not,  but  at  his  pleasure  ;'^  et  vide  GoodaWs  case,  Co. 

^ml  now  coast-    Litt.  207  b.  Litt  s.  336,  and  commentary.    Hence  it  is  Inferred,  that  the 

'    fjrSl/*^*"         >nortgagee  in  fee  may,  before  the  day  appointed  for  payment  of  the  money, 

fiodid*  assign  over  his  mortgage.    A  modern  writer  of  the  greatest  Eminence  passes 

over^  the  point,  in  an  instance  which  he  gives  on  the  very  subject,  without 
considering  it  as  dubions,  or  worthy  of  any  particular  observation.    The 
'  passage  alluded  to  is  to  the  following  effect :— If  A.  convey  to  B.  in  fee  by 
way  of  mortgage,  and  before  condition  broken  A.  and  B.  join  in  the  transfer 
of  the  mortgage  to  C,  the  efiect  of  a  condition  introdnced  into  tliis  tranli- 
fer,  will,  if  the  condition  operate,  be  to  restore  tlie  estate  to  B.,  the  former 
mortgagee,  instead  of  re- vesting  it  in  A,,  the  person  in  whom  it  is  intended 
that  the  estate  should  vest  when  the  mortgage  debt  is  discharged.    See 
2  Fres.  Conv.  201.    And  in  a  subsequent  work  the  same  learned  writer  ob- 
;  serves,  that  <*  persons  who  have  an  estate  subject  to  a  condition  [wbicfa  is  the 
exact  situation  of  a  mortgagee  while  tlie  contract  is  executory]  may  convey, 
fie.  [by  which  ^c.  is  to  be  understood,  that  tenants  on  condition  may  devise, 
'alien,  and  exert  every  act  of  ownership  over  tlie  estate,  snbject  to  be  de- 
feated by  performance  of  the  condition],  for-  they  have  the  same  aeiain  or 
ownership  as  other  owners,  subject  only  to  the  condition  which  gives  a  c<^ 
lateral  quality  to  their  estate,  and  renders  the  same  defeasible.'*     8  Pret. 
Abst.  185.  We  toay  therefore,  on  these  authorities,  consider  the  posltioa  thrt 
^  invalidates  the  alienation  or  devise  by  the  mortgagee  of  the  lands  mortgaged 

'  before  condition  broken,  as  nntenable. 

/ 
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i!T>  litn  on  the  leasehold  estate,  and,  for  want  of  its  being  taL'eri  *  - 

out^  the  bill  in  the. principal  case  was  dismissed (!i)  (o). 

{$)  Kimfi:  T.  Jtfamsal,  cited  in  the  prindipal  cftse,  [and  reported  3  Atk. 


In  conchition  it  may  not  be  improper  to  recapitalate  the  rules  contended    Stattment  qf 
for  in  this  note  ;  the  first  Ls,  tliat  a  mortgagor,  before  condition  broken,  can-   points  adduced 
not  ui  law  alien  or  devise  the  estate  ;  but  in  equity  he  may  bind  Itimsclf  and    in  HiU  noU, 
bis  bcirn,  ao  that  on  tender  of  tlie  money  by  tlie  alienee  or  devisee,  and 
acceptance  of  the  same  by  the  mortgagee,  fiis  execntors,  administrators, 
or  assign^,  the  mortgagor  and  bis  heirs  would  be  obliged  to  do  every  ne- 
cessary act  for  completing  tlie  title  of  the  alienee ;  and  as  to  the  devised, 
tlie  heir  iti!(  pitisumed  would  be  a  trustee  for  him.   The  second  rnle  is,  that 
the  mortgagee  may  at  law  before  condition  broken  assign  over  the  whole 
of  his  estate  and  interest  in  the  lands  nlortgaged  to  a  third  person,  vThd 
woald  thereby  be  eniiblod  td  recover  the  debt  and  costs  in  his  own  name  i 
but  a  power  of  attorney  to  sue  in  the  name  of  the  original  mortgagee  would, 
In  an  assignment  of  tliis  kind,  be  i^  very  proper  addition.    See  further,  084. 

(O)  This  subject,  and  that  of  judgments  in  general,  requires  a  more  par-    Origin  ofjudfj-^ 
ticalar  explanation,  which,  without  much  interruption,  ma^  be  introduced    ments  tiud  €\€» 
in  this  place :— During  the  prevalence  of  th6  feudal  system  m  this  kingdom,    gits, 
a  creditor  could  only  obtain,  in  all  actions  of  debt,  judgment  for  satisfac- 
tion against  the  goods  and  chattels  of  bis  debtor  and  the  growing  crops 
and  profits  of  his  land ;  but  he  could  neither  obtain  the  possession  of,  nor  any 
estate  in  the  land  itself.    The  feudal  system  prohibited  alienation,  and  of 
a conscqnence  the  Incumbering  a  feud  with  debts;  so  that  an  adjudication, 
wliereby  the  creditor  would  have  become  entitled  to  the  possession  of  his 
debtor*!  landed  estate,  would  have  wrought  a  circumvention  of  the  exist- 
ing laws ;  for  thereby  the  lord  would  have  had  a  tenant  forced  upon  him, 
firobitbly  against  his  will  and  certainly  without  his  concurrence.    When  the 
mtrtctiona  on  alienation  were  taken  away,  this  consequence  still  contl-  ^ 

mied  ;  no  creditor  could  take  possession  of  his  debtor's  land,  but  only  of  his 
goods  and  chattels  by  fieri  facias^  and  of  the  product  of  his  freehold  estate 
by  levari  fadaMy  and  even  of  these  latter  he  might  have  been  deprived  by  a 
siibfteqaent  alienation  of  the  land  itself.    To  remedy  this  inconvenience,  it  ^ 

was  enacted  by  the  stat  Westm.  2.  13  Edw.  1.  c.  18.  that  when  a  debt  was 
recovered  or  acknowledged  (re'cogniiiinCly  or  damages  adjudged  in  the  king's 
c»nrts,  it  shbnld  be  in  the  election  of  the  creditor  either  to  have  a  writ  of 
jfert  /dfufs,  or  else  that  the  sheriff  shonid  deliver  to  him  all  the  chattels  of 
the  debtor,  saving  only  his  oxen  and  beasts  of  the  plough ;  and  also  one 
Indf  of  bis  lands  until  tite  debt  was  levied  npon  a  reasonable  price  or  ex- 
tent.   In  pursuance  of  this  statute  a  new  writ  was  framed,  called  an  elegiif 
from  the  words  of  the  entry  on  the  roll,  quod  elegit  sibi  executionevi  fieri  de 
^wmilnLS  ctUaUis  et  medietatem  terra.    Thus  a  judgment  in  an  action  of  debt, 
obtained  in  any  of  the  courts  of  record  at  Westminster,  became  a  lieu  on 
freekidd  eetates,  as  it  enabled  the  person  in  whos6  favour  it  was  pronounced 
;to  obtain  possession  6f  one  half  of  the  debtor's  lands  and  tenements.    And 
observe,  the  statute  says,  "  when  a  debt  shall  be  acknowledged,'*    A  jadg- 
meot)  therefore,  entered  up  in  pursuance  of  a  warrant  of  attorney,  given 
hj  a  debtor  to  certain  attorneys  of  the  court  to  confess  a  judgment  against 
bsm,  wiU  equally  enable  the  creditor  to  sue  out  an  elegit  as  a  judgment  ob- 
tained in  an  adversary  suit.    And  Lord  Keayon,  in  Doe  v.  Cartery  8  T.  R.  61 . 
said,  he  saw  no  diifercnce  between  a  judgment  obtained  inconsequence  of 
sMS  action  resisted,  and  a  judgment  signed  under  a  Warrant  of  attorney ; 
'since  the  latter  was  merely  to  shorten  tlie  process,  and  lessen  the  expence 
of  the  proceeduigs.    A  judgment  is  a  eeueral  lien  on  a  moiety  of  the  lands 
of  the  debtor,  not  only  On  those  which  he  has  at  the  time  of  entering  up  the 
judgfoienti  but  also  on  those  which  be  may  subsequently  acquire.    Moleyn's 
case^  30  E.  3.  24a.  l  Roll.  Abr.  89^  pi.  14.  and  16.  s  lb.  472.  S  Inst.  395. 

It  is  a  lien  because  tlie  lands  arc  liable  to  the  execution  of  the  creditor    Judgmint,  H 
lariseiiever  be  pleases  to  sue  out  writs  for  that  purpose.    By  an  elegit  he    lien  on  land^ 
may  extend  a  moiety  of  the  freehold  lands,  and  by  a  fieri  facias  he  m^iy    not  to  be  de^ 
take  the  whole  of  the  leasehohi  property  of  his  debtor.    ^Co.  I7l.    The  feattd, 
^iegii  itself  (whetf  sued  out)  does  not  immediately  touch  the  lands*;  for  if  the 
ciiistteb  are  sufficient  to  pay  the  debt,  and  it  appears  so  tu  the  sheritf,  lie 
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Tenant  bj  ekgU,  statute-merchant,  or  staple,  may  redeem  (0* 
[And  in  analogy  to  the  case  of  a  redemption  by  a  tenant  under 


(t)  Jone$  T.  Mereditkf  Bnnb.  347. 
2  Eq.  Ca.  Abr.  594,  notes.  [If  Cason 
▼.  Roundy  which  is  in  the  text  of 
Equity  Cases  abridged,  and  reported 


also  in  Pr.  in  Ch.  226,  is  meant  by 
this  latter  reference,  the  case  is  not 
in  point.  It  was  decided  on  entireij 
another  ground.— J^.] 


Except  by  prior 
term  or  legal 
ettate. 


Judgments^ 
when  to  be 
oearched  for. 


•nght  not  to  extend  the  land :  so  at  least  it  was  argued  in  the  case  of  £tii^7. 
Badeuy  Show.  P.  C.  74.   See  as  to  the  EUgiJty  postea,  611,  tf<  eeq.    The  judg- 
ment is  a  generei  lien,  and  not  a  speetfie  lien.  Finch  v.  fVinchelBeay  1  P.  Wms. 
279.  9  Mod.  395;  that  is,  it  is  not  alien  on  any  particular  estate  or  part  of 
estate  of  die  debtor,  but  extends  to  a  moiety  of  aU  his  lands  generally.    And 
it  is  highly  important  to  bear  in  mind  that  thU  Uen  tffect$  the  legal  estaiCt  aad 
cannot  be  detached  or  drfeaUd  by  any  epeciee  cf  oiioutf ion  wkaiwenery  not  even 
if  it  be  to  a  mortgagee  or  mwchaeer  without  notice^  i'  P.  Wms.  492.    Forth 
▼.  Duke  nf  Norfolk,  4  Mada.  Rep.  505.  except  it  be  a  mere  empty  legal 
estate,  the  trust  of  which  is  possessed  by  another,  and  then  indeed  it  seems 
that  judgments  against  the  cestui  que  trust  will  bind  the  lands  in  the  hands 
of  the  trustee,  provided  the  legal  estate  continues  in  the  trustee  at  the  time 
of  execution  awarded.    But  if  he  Join  ^e- cestui  tme  trust  in  conveying  tS' 
a  purchaser  (even  with  notice  of  the  judgment)  in  the  interval  between 
the  docketing  of  the  judgment  and  the  issuing  of  the  elegii  to  the  sheriff, 
the  judgment  creditor  will  be  defeated  of  his  lien.    See  infra,    as  to 
attendant  terms^  and  postea,  620.    The  relation  of  trustee  and  eeetui  que 
trust  must  however,  to  effect  this,  be  created  before  the  docketing  of  tbe 
judgment;  for  otherwise  the  conveyance  to  the  trustee  will  be  sinijectio 
the  lien  of  the  duly  docketed  jud^ent,  which  nothing  we  have  seen  can 
affect  or  defeat.    Consequently,  if  there  be  first  a  judgment  and  tfaea  a 
mortgage,  with  or  without  notice,  the  judgment  creditor  may  sue  out  exe* 
cution,  and  extend  a  moiety  of  tbe  lands  in  the  hands  of  the  mbrtgagee. 
Hence  the  imperative  necessity  of  searching  for  Judgments  previoiuly  to 
the  completion  of  the  mortgage. 

If  however  there  be  a  satisfied  or  even  an  unsatisfied  term,  or  legal  estate,, 
outstanding  in  any  person  (the  creation  of  which  being  prior  to  the  time 
wtien  the  lien  oi  the  judgment  attached  on  the  land),  die  purchaser  or 
mortgagee  may,  by  procurina  an  assignment  or  conveyance  of  such  term 
•r  legal  estate,  protect  himsdf  from  the  judgment,  provided  he  has  not  si 
the  time  of  his  mortgage  or  purchase  any  notice,  either  actual  or  implied,  of 
such  judgment.     IViUoughby  v.  n^iOaughbyf  postea,  493.    8.  C.  1  T.  R.  763. 
Maundrell  v.  MaundreU,  10  Ves.   270.    And  it  is  observable,  that  if  the 
purchaser  or  mortgagee  have  not  any  such  notice  previously  to  the  time  of 
completing  liis  contract,  an  assignment  or  conveyance  of  the  term  or  legal 
estate  at  any  subsequent  period,  even  if  it  be  with  express  notice  of  the 
judgment,  will  have  the  effect  of  over-reaching  the  lien  of  the  judgment 
creditor,  and  of  protecting  the  mortgagee  or  purchaser  in  the  same  man- 
ner, as  if  the  conveyance  or  assignment  of  the  term  or  legal  estate  had 
been  made  at  the  time  the  treaty  for  the  loan  or  purchase  vraa  concluded. 
Wheuever  therefore  an  assignment  or  conveyance  of  a  term  or  legal  estate 
of  any  antiquity  can  be  procured,  a  search  for  judgments  will  be  super- 
seded.   A  search  indeed,  in  that  instance,  should  be  carefully  avoided,  if 
It  be  intended   to  rely  on  the  term  or  legal  estate  for  protection ;  for  by  a 
search  before  the  money  paid  or  convevance  or  mortgage  executed  (postea, 
566),  tlie  party  will  acquire  notice,  an({  then  the  conveyance  or  asstgnmrat 
will  not  be  of  any  avail,  except  as  against  any  other  dormant  incambraaoe. 
A  search,  however,  should  not  be  omitted  unless  the  purchaser  or  morb 
gagee  is  entirely  satisfied  that  neither  express  nor  implied  notice  can  be 
proved  against  him,  his  solicitor,  agents,  or  those  whom  he  has  employed 
in  the  transaction  of  the  business.    This  would  be  risking  too  mncn;  finr 
notice  may  be  inferred  from  very  slender  circumstances ;  and  therefore  a 
purchaser  or  mortgagee  can  rarely  be  advised  to  dispense  with  the  nsoal 
'  searches  for  judsmeuts,  even  if  he  has  acquired  a  prior  term  or  legal  eatale. 
The  expence  of  searching  for  judgments  is  usually  borne  by  the  purchaser ; 
the  mortgagee  will  of  course  be  exempted  from  the  payment  of  Bnch 
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a  husbandry  lease,  a  tenant  by  the  old  writ  of  levari  facias  may 
also  be  admitted  to  redeem. — EdJ\ 


charges.  It  is  scarcely  necessary  to  add,  that  if  the  term  be  recently  cre- 
ated, judgments  prior  to  the  creation  of  the  term  will  be  hostile  incum- 
brances, and  should  consequently  be  inquired  after.  Whatever  judgments 
are  found  should  be  required  to  be  satisfied,  and  if  necessary,  assigned  (a 
form  of  which  assignment  will  be  found  in  the  Appendix,  No.  XX u.  with 
obserTations  thereon).  And  when  a  purchaser  or  mortgagee  has  searched  Termsj  when 
for  judgments,  and  none  are  cither  found,  or  those  which  are  found  are  ^o  be  asBtgned. 
satisfied,  yet  he  Cannot  be  advised  to  permit  the  term  or  legal  estate  to  re« 
main  ontstanding ;  for,  besides  the  protection  which  it  affords  on  the  one 
hand  against  all  latent  charges,  it  may  on  the  other  be  obtained  by  a  sab« 
Kqnent  incumbrancer,  who  would  thereby  acquire  a  priority. 

The  statute  for  the  better  division  of  the  estate  of  bankrupts  (21  Jac.  l.    Search  for 
c.  19.  s.  9<)>  provides,  that  all  creditors  by  judgment,  whereof  execution  JudgmenU  tm- 
ts  not  served  and  execnted  before  the  bankruptcy,  shall  onlv  come  in  rate-   nece$8aryf  token 
abiy  with  the  other  creditors.    Consequently  a  search  for  judgments  agamst   conteyance 
the  bankrupt  will  be  unnecessary  when  the  estate  is  derived  throng  his    taken  from  tU' 
assignees.    In  a  late  case  on  this  statute  a  person  articled  to  sell  his  estate,   gigneea  <iflmnk- 
but  became  bankrupt  before  the  conveyance ;  the  assignees  (to  whom  a  bar-   rupt, 
gain  and  sale  of  all  the  bankrupt's  real  estate  had  been  duly  made  and 
enrolled)  sought  for  a  specific  performance  of  the  contract  entered  into 
between  the  bankrupt  and  purchaser.    The  latter  objected  that  certain 
creditors  of  the  bankrupt  by  judgment  duly  docketed  and  registered, 
were  unsatisfied  before  and  at  the  time  of  the  bankruptcy ;  and  tluit  tlMre- 
fore  their  judgments  were  liens  on  the  premises.    Sir  W;  Grant  however 
was  of  opinion,  that  tlie  judgments  were  inoperative  against  a  title  derived 
from   assignees  under  a  bankmptcy,  and  over-ruled  the  exception,  but~ 
without  costs,    fiftorptf  v.  Rhoade,  t  Rose,  192.    See  also  Sloper  v.  Fish, 

« Ve«.  &  B.  145.    NewUtnd  v.  ,  1  P.  Wms.  92.  and  Orlebm-  v. 

FUteher^  Ibid.  737. 

We  may,  in  the  next  place,  with  propriety,  advert  to  the  time  when  the    A»  to  time 
lien  of  a  judgment  is  considered  as  attaching  on  lands.     An  investiga-   when  lien  qf 
tion  of  this  pomt  will  be  peculiarly  essential  to  the  mortgagee,  because  the  judgment  at' 
lands  will  be  bound  in  his  hands  from  tho  time  the  lien  of  the  judgment   tacheeonland, 
fastens  on  the  equity  of  the  mortgagor;  and  on  foreclosure  the  mortgagee 
most  make  snch  judgment  creditors  who  have  liens,  defendants,  in  order 
that  they  might  have  an  opportunity  of  redeeming  the  estate  if  they  (ac- 
cording to  priority)  shall  be  so  inclined.— (See,  as  to  this,  postea,  1045)>— The 
whole  of  a  law  term,  for  many  purposes,  Is  taken  in  intendment  but  as  one 
day,  and  a  judgment  of  the  court  given  on  the  last  day  of  the  term  is  con- 
sidered as  relating  back  to,  and   its  lien  and  operation  as  commencing 
from  the  first  day  of  the  term.    1  Serjt.  Wiis.  Rep.  37.    4  Co.  71  a.    Anon. 
Trea.  Kec.  1820,  p.  20.  68.    Consequently,  if  a  purchase  or  mortgage.were 
completed  at  the  beginning  of  a  term,  and  a  judgment  in  fact  given  many 
days  after,  yet  by  relation  back  to  the  first  day  of  tlie  term,  the  judgment 
would  acquire  priority,  and  subject  the  lands  to  an  extent,  although  the 
hon^fide  purchaser  had  neither  notice  nor  any  possible  means  of  obtaining 
notice.    Tliis  hardship  on  an  honest  purchaser  was  remedied  by  the  statute 
of  frauds  and  perjuries,  29  Car.  2.  c.  3.  s.  14.  &  l5,  which  enacted  that 
the  Judge  or  officer  signing  the  judgment  should  set  down  the  day  of  the 
month  and  year  of  his  so  doing  upon  tlic  paper  book,  docket,  or  record, 
which  he  should  sign,  which  date  should  be  also  entered  on  the  margin  of 
the  roll  of  the  record  where  the  judgment  was  entered ;  and  that  pur- 
chasen,  &c.  should  be  charged  from  such  time  only,  and  not  from  the  first. 
day  of^the  term  whereof  the  judgment  was  entered.    And  in  a  late  case, 
where  leave  was  given  to  enter  up  judgment  as  of  a  preceding  term  nttnc 
^r»  teac,  the  coort  of  King's  Bench,  in  order  that  it  might  not  affect  pnc- 
chasers  and  mortgagees,  oraered  it  to  be  docketed  of  the  term  in  which  the 
application  was  made.    Baker  v.  Baker,  2  Tidd.  Pr.  967,  6th  ed.    By  sub-    At  law,  from 
aeqoent  statutes  4  &  5  W.  &  M.  c.  20.  cited  at  large,  postea,  517,  and  made    time  of  4ocket' 
perpetual  by  7&  8  W.  3.  c.  36.  judgments  arc  required  to  be  docketed,   ing; 
▼iz.  those  of  Michaelmas  and  liilary  Terms,  before  the  last  day  of  the  en- 
rain^  tvnoM ;  and  those  of  Easter  and  Trinity  Terms,  before  the  last  day  of 
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&  L.  though 
judgment  be 
with  atoff  q/ 
executUm. 


And  the  law  is  the  same  as  to  a  judgment  creditoFp  tliough 
the  judgment  be  with  stay  of  execution  (u).    Thus,  where  /f., 

(tt)  Stonehewer  ▼.  Thompson^  3  Atk.  440.    [S.  C.  t»  noiU,  Infra,  28t,  nonrnte 
Elwya  V.  TAom/Mon.— £if.J 


•r,  in  a  rtgUter 
eouniyf/rom 
time  qf  regtM' 
traium; 


4>r,  Of  to  persoHi 
on  whom  notice 
can  be  proved, 
from  time  of 
notice  in  equity. 


Same  law  in 
Thomas  ▼. 
PUdweU, 


i 


Michaelmas  Term.  And  rt  is  declared  that  no  judgment  not  so  docketed 
sAa2^  affect  purchasers  or  mortgagees.  Et  vide  ForehaU  ▼.  Coles^  7  Via. 
Abr.  54.  App.  to  Sng.  V.  &  R  41.  Et  vide  517,  in  notie.  From  the  time 
of  docketing  therefore  the  legal  lien  of  the  judgment  attaches ;  and  if 
the  judgment  has  been  docketed,  then,  whether  the  subsequent  pur- 
chaser or  mortgagee  have  actual  notice  of  the  judgment  or  not,  he  will  be 
bound  by  it;  and  although  we  shall  hereafter  have  occasion  to  remark 
tliat  the  docketing  of  a  judgment  is  neither  implied  nor  eipressr  notice  to 
a  purchaser  or  mortgagee,  yet  that  observation  must  be  qualified  bj  re- 
membering that  a  prior  docketed  judgment  will  have  all  the  effect  of  the 
docket  being  deemed  notice  in  equity;  the  contrary  doctrine,  that  the 
docket  is  not  notice  being  principally  applicable  to  the  case  where  the  mort* 
gaeee  files  a  b^U  to  foreclose,  as  then  he  will  not  be  obliged  to  make  those 
judgment  creditors  parties  to  the  suit  of  whose  incumbrances  be  has  not 
notiee  by  other  means  than  by  the  docket. 

It  is  also  observable,  that  t>y  the  registry  acts,  5  Anne,  c.  18.  6  Anne, 
c.  S5.  r  Anne,  c.  20.  8  Oeo.  8.  c.  6.  it  is  provided  that  no  judgmentf  statnte, 
or  recognizance  (other  than  such  as  shall  be  entered  into  in  the  name  and 
upon  the  proper  account  of  his  majesty)  shaSl  affect  or  bind  any  maoors, 
lands,   tenements,  or  hereditaments,  in  the  counties  of  Middlesex  and 
York,  unless  a  memorandum  of  such  judgment,  statute,  or  recognizance, 
shall  be  entered  at  the  register  office  in  manner  therein  directed.    In  Mid- 
dlesex, judgments  bind  from  the  time  they  are  memorialized.    In  the  North 
Riding  of  York,  any  judgment  registered  within  twenty  days  j  and  in  the 
East  and  West  Ridings  of  the  same  county,  as  also  in  Kingston  upon  Hvll, 
any  judgment  registered  within  thirty  da^s  after  the  day  of  acknowledg- 
ment, will  be  availatWe  in  like  manner  as  if  registered  on  the  day  it  was  ac- 
knowledged.   If,  therefore,  the  lands  purchased  or  mortgaged  lie  in  a 
register  county,  the  register  must  be  searched  for  judgments  and  incvm* 
brances,  as  well  as  the  dockets  of  the  courts  at  Westminster,  since  a  judg- 
ment, though  docketed,  will  not,  as  to  lands  in  that  province,  becone  as 
against  a  purchaser  without  notice,  a  legal  lien  whidi  he  will  be  boand  to 
observe,  unless  it  be  also  registered  as  well  as  docketed.    See  furtlier  as 
to  registration,  nostea,  634. 

The  statnte  or  Wm.  &  M.  was  enacted,  as  tlie  preamble  reciteff,  for  the 
purpose  of  giving  to  purchasers,  mortgagees,  and  other  persons  therein 
named,  greater  facility  in  discovering  judgments  afiec ting  the  lands  wUch 
they  had  taken  in  mortgage,  purchase,  &c.    The  statute  did  not  make  in- 
dexmg  or  docketing  notice  to  all  the  world  of  the  existence  of  the  jadc- 
nienu  so  registered,  hut  merely  required  the  incumbrances  to  be  recorded, 
in  order  that  tlie  persons  named  in  the  statute  may  be' assisted  in  ascertain- 
ing the  liens  which  affected  their  estates.    When  then  a  purcliaaeror  mort- 
gagee had  actual  notice  of  an  undocketed  judgment,  it  was  in  one  case  in 
cffiect  held  {Dacvt  v.  Stratkn^e^  16  Ves.  419),  that  the  purchaser  or  mort- 
gagee being  tliereby  made  acc^nainted  with  the  incumbrance,  the  atstate 
which  required  tlie  creditor  to  index  his  judgment  did  not  apply ;  becanse 
the  mortgagee  was  alreadv  in  possession  of  what  the  legislature  intended 
to  furnish  htm  with :  and  it  was  expressly  decided  (over-ruling  ForaMI  v. 
Cclea^  ttbi  supra.    Et  vide  Lb  Neve  v.  Le  Neve,  4  Bro.  P.  C.  405),  ihat  a 
purchager  wiU  be  bound  by  notice  of  a  judgment,  though  it  be  not  docketed* 

In  Thomas  v.  PledweU,  7  Vin.  Abr.  53.  a  similar  interpretation  of  the  ata* 
tnte  seems  to  have  been  given  bv  Lord  Macclesfield,  as  far  as  it  can  be 
gleaned  from  the  short  report  of  the  case  in  Viner»  In  that  case  there 
appears  to  have  been  first  a  judgment;  then  a  sale  in  1718;  then  a 
docketing  of  the  judgment  three  years  afterwards.  But  it  was  in  evide|ice 
that  the  purchaser  had  notice  of  the  judgment  before  he  completed  his 
purchase,  and  retained  part  of  the  purchase  money  as  an  indemnity  against 
the  same.  The  judgment  creditor  filed  a  bill  for  satisfaction  of  bta  debt, 
which  tlie  purchaser  resisted,  on  the  ground  that  the  judgment  wa^  not 
docketed  according  to  the  requisitions  of  the  statute.    Lord  Macclesfield 
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'in  1603,  confessed  a  judgment,  with  a  defeasance,  by  wh^ch  it 
jMias  not  to  take  effect  until  after  the  degtb  of  a  woman,  who 


it  WM  plain  the  defendant  had  notice  of  the  judgment,  and  did  not 
pay  the  value  of  the  estate ;  that  was  a  strong  presumption  of  an  agreement 
to  pay  off  the  judcrment ;  and  since  the  plaintiff  could  not  proceed  at  law 
a^nst  the  defendant  npon   the  judgment  for  want  of  dociceting  in  due 
time,  he  ought  to  be  relieved  in  a  court  of  equity  \  and  the  purchaser  was 
accord  in  j(ly  decreed  to  pay  the  money  bQnAJide  due  on  the  judgment.  There    That  cau  and 
are  two  circumstances  in  this  case  on  wliich  .the  relief  prayed  for  might   DavU  t. 
haTe  been  granted.    The  first,  -that  the  purchaser  clearly  acknowledged    StnUkmore  re* 
the  judgment,  and  virtually  agreed  to  dlsc;Large  the  same  by  retaining  part  eonakd, 
of  the  ]^ttrchase<iraoney  for  that  purpose ;  the  second,  that  the  purchaser 
had  notice  of  the  judgment,  and  was  therefore  bound  by  it,  though  not 
docketed.    Leaving  the  second  circumstance  out  of  the  question,  and  view- 
ing the  case  on  the  first  point  only,  it  is  presumed  that  the  contract  between 
the  vendor  and  vendee  could  not  bavexivcn  the  judgment  a  more  effective 
lien  on  the  land  than  it  luid  previously  to  such  an  agreement ;  and  before 
that  agreement  it  was  not  any  lien  at  law  for  want  of  a  compliance  with  the 
statute.    It  may  therefore  be  contended,  that  the  case  was  decided  on  the 
'Second  circumstance  entirely.    But  it  is  matter  of  little  cons^nence  now 
jince  the  recent  adjudication  above  alluded  to  has  settled  the  point,  either 
•  over-rnlinff  or  confirming  this  determination  of  Lord  Macclesfield.    The  ex- 
pression of  tlie  rule,  as  qualified  by  these  cases,  is,  that  the  lien  of  the  judg- 
ment attaches  o»  land  from  the  time  it  is  docketed,  or  supposing  it  not 
.docketed,  then  it  attaches  as  against  all  persons  on  whom  notice  thereof 
ican  be  proved  and  tlieir  assigns,  (Anon*  ft  Vent.  S61,  No.  S.)  from  Uie  time 
.saeh  notice  is  given. 

An  eminent jnodem  writer,  on  the  same  point,  has  expressed  himself  thus,    Distinctitm  5«. 
^'  Judgments  are  charges  by  way  of  lien  in  equity,  from  the  time  at  which   tween  legal  and 
thev  ^re  recorded ;  and  at  law,  from  the  time  at  which  they  are  docketed  ;   eqtuUihU  lien  ^ 
and  from  that  time,  or  which  last  happens,  from  the  time  of  ownership  in  jndgmenig  c<m- 
•Cbe  defendant  the  lien  attaches.''    1  Pres.  Abs.  191.    A  distinction  is  here   iidered, 
taken  between  the  lien  of  judgments  at  law  and  the  lien  of  judgments  in 
equity;  but  unless  judges  at  law  shall  expound  the  statute  x)f  Wm.  &  M. 
in  a  manner  quite  different  from  what  judges  in  equity  have  determined  to 
be  the  spirit  and  meaning  of  the  act,  no  such  distinction  exists.    The  ques- 
tion ins  not  occupied  the  attention  of  the  common  law  courts  since  the  de- 
cision in  Strathaure  v.  Dasia^  ubi  supra.;  and  therefore  the  statement  of  a 
settled  distinction  between  tlie  legal  and  equitable  lien  of  judgments,  as 
in  the  time  at  which  such  lien  respectively  attaches  on  the  land,  must  be 
leeeived  with  some  qualification.    Tlie  probabilities  are,  that  on  a  judicial  , 

investigation    of  the    subject,   such   a   distinction    will   be   established. 
Tbe  observations  of  Lord  Kenyon  and  the  determinations  next  alluded 
to,    shew  that   courts   of   law   are  strongly  inclined   to   adhere  to  the 
letter   of  the  act,  which  consequently  wUl  occasion  a  difference  between 
the  Uen  of  judgments  at  law,  and  the  lien  of  judgments  in  equity.    But 
it  is  observable,  that  these  decisions  were  made  prior  to  the  case  of  Strath- 
mora   ▼.  Doom,  ubi  supra ;  and  there  seems  some  difficulty  in  supposing 
4bat  tbe  common  law  judges  (who  are  equally  to  attend  to  the  reason  and 
spirit  su  well  as  to  the  terms  of  acts  of  parliament)  should,  in  the  face  of  an 
jbdjadication,  which  has  determined  that  notice  of  the  judgment,  tliough 
•flot  docketed,  shall  bind  the  purchaser  or  mortgagee,  adopt  a  different 
interpretation  of  the  •statute,  and  decide,  that  although  notice  oif  tliejudg- 
nent  can  be  proved  on  the  mortgagee  or  purchaser^  yet  since  the  judgment 
ja  not  docketed,  there  shall  not  be  any  iien  on  the  land.    Mr.  Justice  Bnller 
in  one  case  observed  (after  stating  the  rule  in  equity  as  to  the  possession 
•of  titJ«*  deeds),  <<  if  this  has  become  a  rule  of  property  in  a  court  of  equity, 
it  oagfat  to  be  adopted  In  a  court  of  law."   Goodtitle  v.  Morgan,  1  T.  R.  769. 
Now,  though  no  one  can  deprecate  tbe  introduction  of  equitable  doctrines 
into  courts  of  law  more  than  the  writer  of  these  notes,  yet  he  submits  that 
in  tbe   interpretation  of  an  act  of  4>arliament  there  ought  not  to  be  one 
fottstraction  of  its  provisions  in  a  court  of  equity ;  another  in  a  court  of 
law  ;  and  a  third  perhaps  elsewhere.    It  must  not  however  be  concealed 
tbat  notice  is  an  equitable  doctrine,  and  that  there  are  many  questions  be* 
tweon    purchasers  in  regard  to  notice  whereon  courts  ol'  law  cannot^  ox 
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IiTed  ontil  17^6.    The  estate,  subject  to  tbU  judgmetit,  do- 
scended  from  H.  to  his  heir,  who  mortgaged  it  to  T.    The 


Whether  courts 
of  law  will  in- 
terpret  the  Hat. 
qf  Unu  Sf3L  in 
tame  maimer  as 
courts  qfequUtf, 


Lard  KenyovCs 
observations 
aghinst  affirma' 
tiresupposUion. 


Mr,  Preston*i, 
the  Author's, 


rather  ought  not  to  decide  withoot  adopting  the  rain  of  equity, 

Eldon  ooDsidera  may  be  attended  with  many  pernicioaf  conaeqaencet.    Set 

Evans  V.  BiehuU,  6  Ves.  184. 185. 

The  qnestion  may  come  bdrora  the  common  law  ooart  in  tliia  case  ^^■p- 
pose  a jndjrment  to'be  entered  up,  then  a  treaty  for  a  loan  engaged  m,  aid 
notice  of  tiie  judgment  to  be  given  to  the  intended  mortgaf^ee  before  he  iw 
paid  over  his  money  to  the  borrower,  and  after  tlie  execution  of  tlie  mort- 
gage the  judgment  to  be  docketed  in  due  time,  or  not  in  due  time,  and  in 
elegit  to  be  eued  out  thereupon,  and  the  judgment  creditor  to  bring  m 
ejectment  to  obtain  actual  possession  of  the  hinds.  Here  the  court  must  de* 
cidc  whether  the  ejectment  can  be  maintained.  This  wonld  depend  on  the 
exposition  wliich  the  statute  received.  If  it  were  held,  that  tlie  object  of 
the  act  was  obtained  by  notice  to  the  mortgagee  (and  there  is  nothing  in 
the  act  to  contradict  that  interpretation),  then  the  case  wonld  be  left  si 
it  stood  before  the  statute  ;  and  we  have  already  seen  that  then  the  judg- 
ment creditor  would  prevail.  But  if  on  the  contrary  it  were  held  (as  tlie 
received  doctrine  at  law  at  the  present  day  seems  to  be),  that  the  undocf^- 
eted  or  unduly  docketed  judgment  shall  not  j^ect  the  mortgagee,  then  tfie 
judgment  creditor  could  not  recover;  and  notice  would  not  at  law  work 
the  same  etfect  as  it  hath  been  decided  to  do  in  equity.  The  ground  whidir 
induced  a  court  of  equity  to  decide  tlmt  a  lien  on  the  land  was  created  by 
notice  of  the  judgment,  was,  that  if  the .  purchaser  or  mortgagee,  after 
being  warned  of  the  incumbrance,  neglected  to  get  it  satisfied  and  even 
completed  his  contract,  with  a  knowledge  of  its  existence,  this  was  soch  i 
palpable  instance  of  the  crassa  negligentia  tliat  equity  wonld  not  give  hia 
any  priority  to  the  judgment  creditor,  but  would  permit  the  creditor  to 
have  satisfaction  out  of  the  lands  after  the  contract  was  carried  into  exe- 
cution and  the  money  paid  to  the  borrower.  This  is  not  merely  an  eqait- 
able  principle.  A  similar  position  was  taken  by  Lord  Kenyon,  as  the 
ground  of  his  decision  in  liiekett  v.  Hayter^  6  T.  K.  386,  if,  says  hts  Lord- 
ship, the  plaintiff  had  reguhirly  docketed  hisjudgment,  the  defendant,  by 
using  due  diligence,  would  have  known  that  there  was  such  a  judgment 
signed ;  but  as  the  plaihtiti'  did  not  pursue  the  directions  of  the  act,  tbe 
defendant  could  not  by  searching  in  the  proper  office  have  learnt  that  the 
Judgment  was  properly  signed.  This  argument  might  have  been  carried  on 
tlms:— since,  however,  tlie  plaintitt'  has  given  the  defendant  nctnal  notice 
of  hisjudgment,  the  defendant  is  in  possession  of  all  the  knowledge  which 
he  conld  have  acquired  by  a  search  in  the  proper  office ;  and  therefore  the 
.  omission  to  docket  the  judgment  shall  not  in  this  case  make  any  difference. 
And  his  Lordship  afterwards  did  in  effect  annex  something  of  this  kind  to 
his  argument.  In  a  subsequent  place  he  adds :— If  tbe  defendant  conld  have 
been  proved  to  have  had  notice  of  this  judgment  debt,  perhaps  the  eiecu- 
trix  would  have  been  warranted  in  paying  it  before  the  bond  debts;  hot  ia 
order  to  make  the  executrix  liable,  as  for  a  devoslaetl.  the  judgment  should 
have  been  docketed.  <'  But,''  continued  his  Lordship,  **  /  doubt  sphether 
any  other  notice  of  the  judgment  than  that  required  by  the  statute  would  haoe 
been  sufficient  fur  this  purpose,  it  is  best  to  abide  by  the  words  of  the  met  ^ 
parltafnent,.*' 

This  last  passage  is  certainly  opposed  to  the  supposition  that  courts  of 
law  would  expound  the  statute  under  consideration,  In  the  same  manner 
as  courts  of  equity ;  bui  Mr.  Bnller  misquotes  the  expressions  of  Lord 
Kenyon,  when  he  says,  in  Steel  v.  Rorke,  1  Bos.  &PqL  310,  "I  agree 
with  Lord  Kenyon  that  no  notice  is  sufficient  but  that  wliich  the  statnta 
has  required ;"  for  Lord  Kenyon  was  dobions  on  the  point.  In  the  two 
lastly  citf  d  cases  it  was  clearly  laid  down  that  against  those  whom  the  sta- 
tute of  Wm.  &  M.  meant  to  protect,  the  debt,  on  a  judgment  not  docketed, 
wonld  at  law  be  reduced  to  a  level  with  simple  contract  debts,  and  on  this 
ground  courts  of  law  might  perhaps  feel  an  insiiperable  difficulty  in  foltow* 
ing  the  decision  in  equity,  namely,  tliat  the  lien  of  a  judgment  not  docketed 
within  the  time  prescribed  by  the  statute,  shall,  if  notice  be  given  of  it 
to  the  pnrdiaser  or  mortgagee,  attach  on  lands  as  against  them. 

Hut  the  principal  objection  to  the  foregoing  expression  of  tlic  rule  i** 
mains  to  be  considered.    It  is  remarked  that  judgments  are  charges  by 
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mortgagee  had  no  notice  of  the  judgment  at  the  time:  the  heir 
afterwards,  in  1721,  about  five  years  before  the  woman  died, 


way  of  lien  in  equity  from  the  time  at  which  they  are  recordedy  that  is,  fh>m  and  Id.  C.  J. 
the  time  they  are  signed  and  entered  on  the  paper  roll  or  record,  as  men-  AbMVs  obser* 
tioned  in  the  14th  section  of  the  statute  of  frauds  already  referred  to.  The  vaitons  on  (Ais 
learned  autlior  also  makes  the  same  general  statement,  postea,  523,  where  sii^0c4,  quaieA 
he  conceives  the  case  of  BMnrnn  v.  Harrington  to  prove  plainly  that  and  gaalifSed. 
lands^  are  affected  from  the  time  of  judgment  recovered,  and  not  from 
the  time  of  docketing.  And  it  may  bie  inferred  from  certain  expressions 
which  fell  from  the  Lord  Chief  Justice  of  the  Court  of  King's  Bench, 
in  the  case  of  Doe  v.  HOdfr,  %  Bam.  &  Aid.  785,  that  his  Lordship  is 
of  the  same  opinion.  In  the  coarse  of  the  arguments  in  that  case  his 
Lordship  asked,  **  How  can  notice  to  quit  be  necessary,  when  the  jndg^ 
menty  which  was  suited  in  1808,  bound  the  land  from  that  period;  and 
if  it  would  bind  a  purchaser  in  fee,  why  should  it  not  equally  bind  a  tenant 
for  a  term  of  years?*'  As  to  this  it  is  observable,  that  it  does  not  appear 
by  the  report  whether  the  judgment  was  docketed  or  not,  but  it  must  have 
been  docketed  in  due  time,  otherwise  it  could  not  have  supported  the  de- 
cision of  the  court  which  was  subsequently  pronounced ;  and  therefore,  it 
is  conceived,  that  Ld.  C.  J.  Abbott,  when  he  speaks  of  the  judgment  having 
bonnd  the  land  in  1808  as  against  a  purchaser  in  fee,  must  be  understood 
to  be  speaking  of  a  judgment  which  was  regularly  docketed,  as  distin- 
guished from  a  jndament  which  was  merely  signed  ;  for  such  a  judgment, 
it  has  been  clearly  ahewn,  would  not  at  law  imect  a  purdmser,  whatever 
Jieo  it  may  create  on  the  land  as  against  the  debtor  himself.  Substituting 
the  word  **  docketed"  then  for  the  word  '<  signed,"  in  the  hitter  quotations 
we  pass  on  to  remark,  that  as  to  the  debtor  himself,  the  lien  of  judgments, 
woold,  both  at  law  and  in  equity,  certainly  attach  from  the  time  at  which 
they  are  recorded.  But  as  to  purchasers  or  mortgagees,  it  is  submitted, 
that  the  lien  of  a  mere  recorded  judgment  does  not  attach  in  equity  until 
notice  of  its  existence  has  been  communicated  to  such  purchaser  or  mort- 
leagee;  for  if  it  did  such  a  doctrine  would  operate  to  render  nugatory  the 
decision  pronounced  with  so  much  anxiety  by  the  Lord  Chancellor  in 
Strmikmore  v.  Davts,  previbu^y  alluded  to,  and  to  supersede  the  necessity 
of  docketing  judgments  in  conformity  to  the  statute  of  Wm.  &  M. ;  in  a 
word,  to  overturn  the  present  system  of  judgments,  and  render  insecure  the 
titles  to  numerous  estates. 

The  practical  conclusions  deducible  from  the  preceding  remarks  are,/rs<,    powr  mlee  as  to 
that  as  against  the  debtor  himself,  the  lien  of  judgments  attaches  both  at    time  when  lien 
law  and  in  equity  on  all  his  lands,  whether  in  fee  simple,  fee  tfiil,  or  for   iff  judgment  at' 
life,  from  tlie  moment  the  judgment  is  signed  or  recorded,  and  without  iackee  on  real 
either  docket  or  registration,  they  continue  to  be  liens  against  him  and  his    and  personal 
property  till  aliened.    Second^  that  in  reference  to  judgments,  which  are    estate, 
Merely  signed  or  recorded,  no  lien  at  law  attaches  on  the  estate  as  against 
purchasers  or  mortgagees,  but  in  equity,  in  consequence  of  the  statute  of 
\Vm.  Si  M.  relating  only  to  purchasers  mortgagees  and  those  who  have  to 
julminister  assets,  and  not  to  the  debtor  himself,  undocketed  indgments 
are  considered  as  remaining  in  full  force  against  the  debtor  and  all  who 
claim  under  him  with  notice  of  the  judgments,  since  by  notice  such  deri- 
▼ative  claimants  are  in  full  possession  of  all  tliat  the  statute  intended  to  give 
tisem.    In  equity,  therefore,  the  lien  of  judgments  merely  signed  or  record- 
ed, attaches  on  the  estate  against  purchasers  and  mortgagees  from  the  time 
actual  or  implied  notice  o^  such  undocketed  judgments  can  be  proved  upon 
tbem.     Thirds  leaving  the  distinctions  between  legal  and  equitable  lien,  the 
■Msment  the  judgment  is  docketed  it  becomes  at  law  a  lien  on  the  real  pro- 
peity  of  the  debtor,  not  only  on  tliat  which  he  may  then  have,  but  also  on 
all  estates  which  he  may  afterwards  acquire,  both  as  against  himself  and 
all  other  persons  deriving  title  subsequently  to  such  dockpt  by  or  under 
luiii.    Fowrthf  it  is  observable  that  the  lien  created  by  judgments  is  different 
as   to  personal  estate  from  tliat  which  it  creates  as  to  real  estate.    As 
ag»mst  terms  for  years  and  personal  estates  judgments  do  not  create  any 
apecific  lien.    The  property  is  bound  only  from  the  time  at  which  execution 
is  sued  to  the  sheriff  or  other  officer,  and  delivered  to  him  for  the  purpose 
of  being  executed,  tO  Car.  2.  c.  3.  s.  16.  Jeans  v.  WUkin^  1  Ves.  95  \  and 
as  l>etween  different  plaintiffs  the  bherid'  mu^it  give  priority  to  the  writ  of 
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became  bankrupt ;  and  the  mortgagee  was  appointed  ass^nee. 
After  her  deaths  the  representative  of  the  judgment-creditor 


fieri  facias  first  delivered  to  him,  from  which  time  we  have  neen  the  floods 
are  bound.  Hutchinson  v.  Johnson,  abi  supra,  p.  258,  of  this  edition,  in 
notia. 

Notwithstanding  the  attention  displayed  hy  the  conrts  and  legislature  to 
prevent  fraud  and  iniquitous  dealing,  in  reference  to  judgments  (and  jkt 
Heath,  J.  1  Bos.  &  P.  310,  there  cannot  be  a  greater  instrument  of  IVand 
than  a  Judgment  not  docketed  ;  for  a  party  meaning  to  act  honestly  wonid 
follow  the  directions  of  the  act),  it  seem's  that  a  purchaser  or  mortgagre 
knight  still  be  over-reactied  by  a  judgment  signed  prior  to  his  purchase  or 
mortgage,  but  entered'  up  subsequently  to  it.  It  was  decided  by  Lord 
Holt,  'mliodjres  v.  Tempter^  6  Mod.  191,  that  "a  judgment  given  in  aoy 
term  may,  at  any  time  afterwards,  during  the  succeeding  vacation,  and 
before  the  essoign  day  of  the  next  term,  be  entered  on  the  roll  as  of  the 
same  term  in  which  it  was  given."  So  that  if  the  lands  be  mortfraged  or 
sold  in  the  vacation,  and  the  judgment  be  entered  up  before  the  e^soipn 
day  of  the  following  term,  it  will  affect  the  lands  in  the  hands  of  the  pur- 
chaser or  mortgagee.  And  though  this  has  been  doubted  by  Mr.  Tidd 
(Tidd*s  Pract.  857,  6th  edit.  969.  Et  vide  Bac.  Abr.  by  Gwill.  tit.  Ext- 
'cution  (I)  n.),  yet,  says  Mr.  Sugden  (Vend.  &  Pure.  p.  587,  5th  edit.),  "  it 
seems  to  be  correct,  as  the  judgment  is  not  affected  by  the  act  of  Car.  2. 
or  that  of  Wm.  &  M.  The  judgment  binds  only  according  to  the  letter  of 
the  statute  of  Charles;  and  it  is  not  required  to  be  docketed  by  the  act  of 
Wm.  &  M.  before  the  last  day  of  the  subsequent  term.  And  there  is  mo 
inconvenience  in  this  rule  ;  for  the  practice  is  to  index  judgments  ai  soon 
as  they  are  signed,  in  order  to  cnaiile  purcbusers  to  Search  for  tliem  with 
facility.  But  this  practice  is  wholly  independent  of  the  directions  of  the 
act  by  which  judgments  are  required  to  be  docketed.''  In  addition  to  tliese 
remarks,  It  may  be  observed,  that  the  statute  of  Wm.  &  M.,  which  re- 
quired judgments  to  be  docketed,  did  not  supersede  the  former  practice  of 
docketing  the  judgment  on  parchment  or  paper,  which  is  still  necessary 
to  be  done  by  the  attorneys  on  entering  and  bringing  in  their  rolls,  but  in- 
tended to  add  a  further  ceremony  to  that  practice,  by  requiring  tlic  dockets 
to  bo  entered  in  alphabetical  order  by  the  officers  of  the  court.  Before 
the  making  of  this  statute  the  judgment  bound  the  lands  from  the  time  it 
was  given,  and  the  docket  was  nothing  more  than  an  index  to  find  it  rea- 
dily. Gilb.  Prac.  in  C.  B.  165.  But  now  it  seems  necessary  tliat  the  judg- 
ment should  at  law  be  docketed,  in  order  to  bind  the  lands  as  to  purchasers 
and  mortgagees;  and  if  it  be  no^  docketed  (1  Stra.  639,  and  see  Barnes, 
5t61-2),  or  if  there  be  a  false  docket,  which  is  as  none,  though  it  be  a  right 
judgment  (1  Bac.  Abr.  103.  Gilb.  Prac.  in  C.  B.  165),  yet  the  purchaser 
or  mortgagee  if  he  has  no  notice  may  consider  himself  safe  from  all  lien 
of  the  creditor,  who  must  take  his  remedy  over  against  the  attorney  or  offi- 
cer  for  not  docketing  the  judgment  truly.  The  object  of  the  act  was  to 
enable  purchasers  and  mortgagees  to  discover  judgments  by  the  names  of 
the  persons  against  whom  they  arc  entered ;  If  therefore  the  name  of  a 
defen<lant  be  falsely  entered,  as  Compton  for  Cromj^on,  the  judgment  will 
be  void  against  purchasers  and  mortgagees,  but  not  against  the  defendant 
himself.  The  court  however  will  not  amend  tlie  record.  Sale  v.  Cromptonf 
1  Serjt.  Wils.  61 .     2  Stra.  1209. 

If  a  judgment  be  entered  up  after  a  contract  for  sale  of  the  debtor's 
estate  and  actual  payment  of  the  purchase  money,  but  previously  to  the 
execution  of  the  conveyance,  the  pnrcln\ser  will,  it  seems,  supposing  the 
purchase-money  to  be  an  adequate  consideration  for  the  lands  (1  P.  Wmi. 
28^),  be  relieved  against  the  judgment  in  equity.  Finch  v.  The  Earl  of  IHm- 
cheliea,  1  P.  Wnis.  «77.  10  Mod.  468.  2  Eq.  C5a.  Abr.  685;  beeaase,  after 
the  contract  and  payment  of  the  money,  the  vendor  will  be  only  a  trustee  for 
the  purchaser.  Sed  tide  what  is  said  to  be  the  opinion  of  Mr.  Serjt.  litli* 
in  a  case  of  this  kind,  postea,  361,  of  the  4th  edit,  in  noHs,  But  a  mort- 
gagee for  a  valuable  consideration  and  without  notice  shall  take  place  of  the 
intended  purchaser;  for  in  this  case  the  money  is  lent  upon  'the  title  snd 
credit  of  the  estate  and  attaches  upon  the  land;  but  it  is  not  so  in  the 
case  of  a  judgment  creditor,  who  (for  aught  that  appears)  might  have  tak^n 
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brought  bis  bill  against  the  assignee  to  redeem  the  mortgage, 

jupon  pajment  of  principal,  interest,  and  costs.    The  question       [  ^^0  ] 


.ont  execntlon  against  the  pereoo  or  goods  of  the  party  that  gave  the  jnclg- 
ment;  and  a  judgment  ia  only  a  general  secvritiff  not  a  specific  Uen  on  the  land, 
1  P.  Wms.  ir79. 

If  a  mortgagee  in  fee  purchase  the  equity  of  redemptioD,   he  will  of  Mortgagee  pur* 
cotirse  be  protected  from  all  judgments  entered  up  suDsequently  to  his   chasing  eyictiy 
mortgage,  of  which  he  had  not  notice  either  actual  or  constructive  at  the   ^  redemption^  ' 
time  of  the  treaty  for  such  purchase;  for  by  the  contract  he  will  acquire    kowi^ected 
eqnal  equity  with  the  judgment  creditor;  and,  having  already  tlie  legal  es-   wiihiwigw^enU* 
'tate  in  mortgage,  his  title  cannot  be  impeached.    And  it  is  observable,  that 
for  this  purpose,  neither  the  registration,  nor  the  doclieting  of  a  judgment, 
win,  of  itself,  constitute  constructive  notice  to  the  mort^q^ee;  those  acts 
Dot  being  in  themselves  notice ;  for  which  see  the  latter  end  of  the  note  to 
p.  568,  and  606,  postea.    It  has  been  said,  that  notice,  of  judgments  en- 
tered up  subsequently  to  the  mortgage,  will  not  affect  a  mortgagee  who 
purchases  the  eqnity  of  redemption.     But  it  is  considered,  that  if  he  pur- 
chase with  notice  of  any  judgment  either  express  or  implied,  the  legal 
estate  will  not  protect  him  in  eqnity  against  the  judgment  creditor ;  for^ 
although  the  judgment  creditor  cannot  extend  the  equity  of  redemption, 
yet  he  having  a  lien  on  it  in  equity,  he  will  be  entitled  to  redeem ;  and  if  it 
could  be  proved  that  the  mortgagee  had  notice  of  the  judgment  before  his 
purchase  was  completed,  tlie  judgment  creditor  would  be  allowed  to  re- 
deem atler  an  absolute  conveyance ;  for  which  see  postea,  ^59,  and  the 
note  to  p.  561,  postea  etiam. 

To  come  more  unmediately  to  the  subject  of  this  chapter,  and  to  const-    Of  redemptum 
der  in  what  cases  a  creditor  may  redeem,  it  is  observable  that  an  equity  of  6y  a  crediior* 
redemption  cannot,  in  any  case,  except  at  the  suit  of  the  crown,  be  taken 
in  execution.    So,  it  was  submitted  in  a  former  note,  and  that  is  considered 
to  be  the  true  nile  at  the  present  day.    Antea,  p.  257,  of  this  edit.  n.  (K). 
The  consequence  is,  that  a  creditor  has  not  at  law  any  way  whatever  of  ^ 

obtaining  the  beneficial  estate  of  his  debtor  (either  freehold  or  leasehold) 
Vhile  that  estate  is  in  mortt^age.  The  only  course  open  to  him  is  to  redeem 
Jthe  first  mortgage,  and  then  as  against  all  prior  and  subsequent  incum- 
■  braaces  of  which,  at  the  time  of  such  redemption,  he  shall  have  had  no 
notice,  he  will  be  permitted  to  tack  his  judgment  debt  to  the  mortgage, 
posteai,  528 ;  and  the  mortgagor,  his  heirs  or  assigns,  will  not  be  allowed  to 
redeem  the  mortgage,  witliout  paying  the  judgment  also.  Besides  he  may 
bring  an  ejectment  if  he  has  acquired  the  legal  estate  by  the  redemption, 
«nd  take  possession  of  the  lands,  or  give  notice  to  the  tenants  to  pay  the 
rents  to  hma,  out  of  which  he  may  deduct  his  interest  on  both  debts,  and 
return  the  surplus  to  the  mortgagor. 

Bnt  to  entitle  a  creditor  to  redeem,  his  debt  must  be  such  as  creates  a    What  neeetaory 
Uen  on  the  land.    Whether  this  should  be  an  equitable  or  legal  lien,  it  may    to  entitle  him 
now  be  proper  to  enquire.    In  reference  to  a  leasehold  estate,  we  have    to  redeem, 
seen  (ubi  supra,  in  the  text)  that  this  lien  must  be  legal,  that  is,  a  writ  of 
execution  must  be  sued  out  and  delivered  into  the  hands  of  the  sheriff  for 
actnal  execution.    The  case  of  Shirley  v.  tVaits,  (ubi  supra,  inr  the  text), 
purports  to  require  a  writ  of  execution  merely  ;  but  in  Burdon  v.  KennedVy 
S  Atk.  739,  Lord  Hardwicke  said,  when  h  fieri  facias  is  lodged  in  the  therifirs 
kandsy  it  binds  goods  from  that  time,  except  in  the  case  of  the  crown,  and 
4t  UasehM  estate  is  also  affected  from  that  time,  S.  P.  Jeanes  ▼.  fVilkinSy  1  Ves. 
196.     So  in  Angell  v.  Draper,  postea,  623,  it  was  required  that  a  judgment 
creditor,  before  he  be  permitted  to' redeem  a  mortgage  of  a  leasehold  estate 
in  equity,  should  sue  out  execution  at  law,  and  thus  qualify  himself  with  all 
tiie  preliminaries  necessary  to  create  a  legal  lien.    In  analogy  to  this  doc- 
trine, it  may  be  contended,  with  respect  to  freeholds,  that  although  the 
lien  in  canity  attaches  as  against  a  purchaser  or  mortgagee  from  the  time 
jiotice  or  the  judgment  is  given  to  them  ;  and  that  from  that  period  the 
estate  will  become  bound  by  the  judgment,    yet  that  a  court ,  of  eqnity 
would  not  permit  the  iudgment  creditor  to  redeem,  until  he  has  docketed 
liiA  judgment,  and  made  it  a  Hen  on  the  land  at  law.    It  is  possible  that  a 
conrt  of   eqnity  would  adopt  this  argument,  and  require  the  creditor  to 
docket  his  judgment  before  lie  should  be  permitted  to  redeem  the  estate,  if 
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waa,  whether^  as  there  was  no  actual  elegU  taken  ont  by  tlie 
judgment-creditor  before  the  commisNOO  of  bankruptcy  isaued, 
the  assignee  under  the  coniniission^  qua  such,  or  the  judgment* 
creditor,  should  redeem  i  And  it  was  contended,  on  the  side 
of  the  assignee,  that  the  heir  was  chai^eable  only  as  tent' 


incorrect  ex- 
freMtumi  ^f 
ruk» 


Redempiion 
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the  time  provided  by  the  statote  were  not  elapsed ;  but  if  the  creditor  have 
omitted  to  docket  liis  judgment,  his  Uen  at  law  will  be  gone  according  t* 
the  received  opinion,  and  the  judgment  will  become  void  against  the  par- 
chaser  or  mortgagee ;  and,  as  the  Master  of  the  Rolls  observed  in  ForeehM 
V.  ColeSf  Sug.  V.  &  Pur.  Appendix,  No.  19,  the  practice  of  the  clerks 
docketing  &em  after  that  time,  is  only  an  abuse  tor  the  sake  of  the  fees 
and  ineffectual  to  the  party.  But  in  equity  the  judgment  will,  it*  notice 
thereof  can  be  proved  on  the  mortgagee  or  purchaser,  bind  the  land,  though 
not  docketed  in  due  time,  and  entitle  the  party  to  redeem.  ConseqaenUy 
an  equitable  lien  will  be  sufficient  to  entitle  a  creditor  to  redeem  a  mortgage 
of  freehold  property ;  but  if  a  legal  lien  can  be  obtained,  it  is  conceiv^  it 
must  be  procured  as  a  necessary  preUmin4ry  to  the  redemption  of  the  mort- 
gage ;  at  an  events  the  creditor  cannot  be  advised  to  neglect  the  due  regis- 
tration of  his  judgment,  merely  from  the  chrcumstance  of  his  having  given 
notice  to  Uie  mortgagee  or  purchaser. 

On  this  head  of  law  it  merely  remahis  to  remark,  that  there  are  some 
few  passages  in  the  works  of  learned  writers,  which  have  a  tendency  to 
confuse  the  student ;  and  withoot  strict  attention  to  the  whole  bearing  of 
the  subject,  to  inculcate  wrong  impressions.  Thus,  when  it  is  said  that  a 
judpnent  creditor  hath  not  any  Uen  on  a  term  for  years  till  execution  saed, 
as  It  is  in  many  of  the  books,  (See  Chahn.  on  Lea.  143.  S  Pres.  Abs,  S.) 
it  is  not  to  be  thence  inferred  that  a  judgment  creditor  cannot  redeem  a 
mortgage  for  years  of  freehold  property  till  he  has  lod|ed  a  writ  of /m 
facUt  with  the  sheriff;  for  the  term,  or  leasehold  estate,  is  not  in  the  mort- 
gagor but  in  the  mortgagee,  whose  judgment  will  not  in  equity  affect  the 
property.  Fineh  v.  fVincheUeoy  1  P.  Wms.  878.  In  like  manner  many  books 
use  this  language  :— A  judgment  creditor  may  redeem,  having  previously 
sued  out  a  writ  of  execution.  See  3  Fonbl.  Tr.  of  Eq.  369,  and  1  Madd. 
Ch.  533,  3d  ed. .  Now,  with  respect  to  a  mortgage  in  fee  and  a  mortgage 
for  years  of  freehold  property,  no  writ  of  execution  is  requisite  to  entitle  a 
creditor  to  redeem.  It  is  to  the  redemption  of  a  leasehold  estate  only  that 
a  writ  of  >S«rt/aaas  is  essential.  The  rule  therefore,  as  thus  propounded, 
is  too  general. 

A  creditor  having  thus  qualified  himself  to  redeem,  he  must  redeem  the 
whole  estate,  or  no  part  of  it.  Accordingly,  Lord  Hardwicke,  in  Elwgt  v. 
TAompioii,  9  Mod.  596,  decreed,  that  the  plaintiff  (a  judgment  creditor) 
ought  in  the  first  place,  to  redeem  the  mortgage  of  Sir  John  Thompson 
(who,  in  addition  to  his  character  of  mortgagee,  was  also  the  sole  assioiee 
of  the  mortgagor's  heir,  who  had  become  bankrupt),  and  though  there 
were  other  lands  comprised  in  the  mortgage,  which  the  judgment  did  not 
affect,  yet,  as  Sir  John  Thompson  insisted  upon  his  whole  ikiortgage-money 
being  paid  him,  the  redemption  could  not  be  restrained  and  proportioned 
to  the  judgment  lands,  but  should  be  whole  and  entire,  extending  to  all 
the  lands.  When  the  estate  came  into  the  hands  of  the  plaintiff,  the  equity 
would  be  of  a  different  kind ;  for,  although  he  could  not  charge  his  judg- 
ment upon  the  estate  of  the  heir  j  yet  he  would  be  entitled  to  have  aU  the 
estate  of  the  ancestor  liable  to  be  applied  to  his  judgment ;  and  if  there 
were  any  surplus,  that,  Lord  Hardwicke  said,  should  go  towards  satisfac- 
tion of  the  mortgage  debt,  the  residue  of  which  debt  should  be  thrown  upon 
the  estate  of  the  heir ;  and  if  there  were  any  surplus  af^r  payment  of  the 
judgment  and  mortgage,  that  should  be  applied  to  Sir  John  Thompson,  as 
such  assignee  of  the  bankrupt's  heir  at  law,  for  t)ie  benefit  of  the  creditors 
of  the  bankrupt ;  but  the  oest  way  would  be  to  have  the  estate  sold ; 
which  hfs  Lordship  decreed.  This  case  appears  to  be  the  same  as  that  of 
Stonehcwerv.  Thompson,  which  is  immediately  mrntioned  in  the  text,  for  snp* 
porting  another  point  See  the  same  law,  postea,  S93,  and  Palk  v.  OtaiM, 
13  Ves.  59. 

As  to  priority  between  judgment  creditors,  see  postea,  518^  in  notis* 
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tenant ;  and  therefore  the  person  who  claimed  under  the  judg- 

mentM'as  not  a  creditor  of  the  bankrupt.    Sedper  curiam: 

The  judgment-creditor  is  entitled  to  redeem  the  whole  (for  it 

must  be  entire)  and  to  have  the  estate  of  H.  exonerated  out 

of  that  of  his  heir^  if  the  heir's,  is  sufficient.    As  to  the  point 

which  had  been  laboured,  in  order  to  make  this  person  come 

in  as  a  creditor  under  the  commission  of  bankruptcy,  there 

was  nothing  in  it.     If  it  had  been  merely  a  bond-creditor  from 

the  ancestor,  there  might  have  been  some  colour  to  insist  upon 

this  under  the  statute  of  fraudulent  devises ;  because  that  act 

made  it  a  debt  against  the  heir  himself,  as  well  as  the  ancestor* 

But  it  was  entirely  different  here,  as  this  was  a  judgment  which  Jwdgmenialwi 

was  a  lien  upon  the  land,  d  fortiori  a  lien  upon  the  lands  in  ^^^^^^^ 

the  hands  of  the  assignee  under  the  commission,  who  stood  signet. 

only  in  the  place  of  the  bankrupt  (p). 

The  crown  may  redeem  estates  mortgaged,  forfeited  by  the       [  ^^1  ] 
mortgagor  by  his  being  indicted  and  outlawed  for  high  trea-  ii^^  "^'  ^^ 
son  (i)  (Q). 

(x)  Attorney-General  v.  Crofts  ei  oT.  1  Bro.  P.  C.  2tt. 

(P)  By  the  bankrnpt  laws  a  judgment  creditor  is  not  entitled  to  priority  like'  judgmaU  ere- 

«  mortgagee y  21  Jac.  1.  c.  19.  e.  9. 13.    The  conseqaence  of  this  position  is^  di^emmot  n* 

that  a  jiidgmeot  creditor,  after  a  commissioii  has  issued  agahist  the  mort-  j^^^  ^^ 

gagec,  cannot,  with  benefit,  redeem  the  mortgage,  because  he  wiH  not  l>e  bankrZten  of 

allowed  to  annex  his  specialty  debt  to  the  mortgage.    He  may,  howevo*,  M^^nuror. 

tack  his  iadgment  to  the  mortgage  against  other  creditors,  if  he  has  effect-  """"o^^S^' 
cd  a  redemption  before  the  issuing  of  the  commission.    Baker  y.  Harris^ 
16  Ves.S97,  and  see  as  to  tacking,  postea.  Chap.  XIII.  p.  565,  in  notU, 

Here  it  may  be  proper  to  remark,  that  an  execotor  may  redeem,  bat  it  Exeewior  may 
seems  under  the  following  qualifications  :•— If  A.  mortgage  a  lease,  or  redeea^ 
pledge  a  jewel  or  piece  of  plate,  and  l>efore  the  day  limited  Tor  redempitioD 
4N'  payment,  die,  his  executor  will  be  entitled  to  redeem  at  the  day  and 
place  appointed.  If  he  redeem  with  the  testator's  money,  such  chattels 
will  be  assets.  If  he  redeem  with  his  own  money,  he  win  be  entitled  to 
be  indemnified  in  respect  to  the  sum  he  has  disbursed  out  of  the  effects  iHT 
the  testator,  or  W  necessary  by  the  sale  of  the  chattel  itself,  and  in  that 
ease  the  surplus  over  and  above  such  indemnity,  wiU  be  assets.  In  case  he 
have  no  fiina  as  executor,  and  he  advance  the  money  out  of  his  own  pnrae 
for  the  redemption,  and  it  be  fully  equivalent  to  the  value  of  the  chattel, 
the  property  will  be  altered  by  such  payment,  and  will  be  vested  in  the 
'  executor,  as  a  purchaser  in  his  own  right.  But  if  the  executor  disbone 
bis  ow^  money  to  redeem  after  the  time  specified  for  redemption  is  elapsed, 
then  it  Is  said  that  the  chattel  will,  without  any  distinction  in  respect  of  its 
▼alnc  at  law,  belong  to  the  executor  in  his  own  right,  since,  in  such  case,  it 
mnst  be  deemed  to  oe  sold  to  him  by  the  mortgagee  or  pawnee,  who,  altar 
the  forfeiture  is  incurred,  has  a  legal  right  to  dispose  of  it  at  his  pleasure 
to  him,  or  to  any  otiier  person.  But  in  equity  &e  excess  in  value  of  the 
thing  beyond  the  money  paid  for  the  redemption,  will  be  regarded  as  assets 
In  tlie  hands  of  the  execotor.  See  Went  Off.  of  Ex.  76,  77.  79.  81.  S  Bac. 
Abr.  58,  59,  n.  2.    Fonb.  Trea.  on  Bq.  404,  n.(f ).    Keilw.  63.  ^i.    i^j       . 

(Q)  In  the  case  cited,  Sir  Roger  Strictland  was  mdicted  and  outlawed  AMokaeo»iign» 
for  high  treason,  and  was,  by  inquisition  taken  thereon,  found  to  be  seised  "^»>  ■'*|j  P^o- 
of  the  reversion  in  fee  of  certain  lands  expectant  on  a  term  of  1000  years,  ««*»/w»'^dCTip- 
whlch  was  then  vested  In  one  A.B.  On  inspecting  the  deed  of  assignment  to  ^^^^JjV^  **** 
A.  B.  thrrc  appeared  to  have  been  a  proviso  for  redemption  inserted  there-  JMffw  a  aiorl- 
in,  apd  afterwards  erased.    The  Attorney-General  exhibited  a  bill,  praying  ^^^* 


384  ^^^'  ^'-  ^H^    ^^Y    CLAIM 

■  • 

GMordim  may        If  an  estate  deflceod  to  'w  infant,  subject  to  incumbrances  (^, 
redeem.  .the  guardian  may, /without  the  direction  of  a  court  of  equity, 

«pply  the  profits  to  discharge  the  incumbrances,  viz,  to  p«y 
the  interest  of  any  real  incumbrance,  and  the  principal  of  a 
mortgage;  because  that  is  a  direct  and  immediate  charge  upon 
the  land;  but  not  the  principal  of  any  other  real  incum- 
Ji)rance(R}. 

(y)  PdLmet  v.  Vanhyy  Pre.  Ch.  137. 


a  discovery,  whether  this  term  was  an  absolute  or  only  a  mortgage  term  ? 
and  that  the  crown  might  redeem  if  any  thing  remained  dne  to  the  said 
A.  B.  as  mortgagee  of  the  premises  in  question.  At  the  hearing,  it  appear- 
ed in  proof  that  the  erasure  had  been  made  previously  to  the  execution  of 
Ihe  deed,  whereby  it  became  an  absolute  assif^nment  as  on  a  sale,  and  tbe 
bill  was  consequently  dismissed,  but  the  order  of  dismissal  was  afterwards 
reversed,  on  the  ground  that  Sir  Roger  Strictland  had  continued  in  posses- 
sion, and  had  exercised  every  act  of  ownership  after  the  pretended  sale  was 
made,  and  the  mortgagee  was  directed  to  account  for  the  profit  of  the 
mortgaged  premises  from  the  time  of  the  first  judgment  of  amoteoM 
flumiM. 
Aigignu  of  ^^  ^^  Salathiel LovelTs  coMy  Dom.  Proc.   1-Salk.  85,  (acknowledged  by 

€rown  may  re*     ^^  Master  ai  the   Rolls,  in  Burgess  v.  fVheate.  1  Eden,  210,  and  cited 
4g£m,  antea,  253,  of  this  edition)  one  H.  being  seised  of  lands  for  three  lifes,  was 

attainted  for  counterfeiting  the  king's  coin,  on  the  statute  of  the  8  &  9  W.  3. 
by  a  proviso  of  which  statute  comiption  of  blood  is  saved,  and  thence  it 
became  a  question,  whether  H.  had  forfeited  the  lands,  which  the  king,  as 
a  forfeiture,  had  granted  to  Baron  Lovell.  The  Baron  brought  a  bill  in  the 
exchequer  to  redeem,  and  obtained  a  decree,  against  which  an  appeal  w^ 
lodged  in  the  House  of  Lords ;  and  it  was  holden  by  the  judges,  that  in 
case  of  an  attainder  for  felony,  the  forfeiture  of  the  estate  to  the  lord  was 
,     ' .  only  by  way  of  escheat  pro  d^ectu  teneiUis,  and  the  not  descending  was  the 

consequence  and  effect  of  the  comiption  of  blood  or  incapacity,  but  in 
treason  the  lands  came  to  the  crown  as  an  immediate  forfeiture,  and  not  as 
an  escheat.    And  the  forfeiture  and 'corruption  of  blood  were  distinct  parts 
of  the  penalty,  so  tliat  the  forfeiture  might  be  saved,  and  yet  the  corrup- 
tion remain,  or  the  comiption  might  be  saved,  and  the  foneitnre  remain. 
And  accordingly  it  was  so  provided  by  several  statutes,  and  by  consequence 
that  the  lands  were  forfeited  in  the  present  case. 
Mwtgageemust       It  is  further  observable,  that  althongh  the  crown  might  redeem  the 
wait  till  croum   estate,  yet  the  mortgagee  cannot  proceed  to  a  peremptory  foreclosure ;  for 
thinks  fit  to  re*  if  he  were  to  file  a  bill  for  that  purpose  against  the  Attorney-General  on 
d$em.  behalf  of  the  crown,  which  is  the  usual  course  in  such  cases,  the  court 

would  direct  that  he  should  hold  and  enjoy  tbe  mortgaged  premises  till  tbe 
crown  should  think  proper  to  redeem  the  estate.  Reete  v.  Attomey^Generaly 
S  Atk.  995, 

The  crown. may  also  be  redeemed,  if  the  estate  by  attainder  of  the  mort- 
gagee, vest  in  the  king,  for  which  see  postea,  361,  et  vide  for  further, 
index,  title  Extent, 
Okservatumson       (R)  This  latter  limb  of  the  rule  is  not  very  consistent  with  the  reasoo 
rtUe  in  text*        assigned  m  support  of  the  former,  for  there  may  be  real  incnmbrances  other 

than  a  mortgage,  which  are  direct  and  immediate  charges  on  the  land  ;  but 
these,  according  to  the  terms  of  the  rule,  cannot  be  redeemed  or  discharged 
by  the  guardian,  because  they  are  not  mortgages,  though  in  fact  they  come 
within  the  spirit  and  terms  of  the  reason  assigned  for  the  redemption  of  the 
latter.  It  is  therefore  because  they  are  not  mortgages  that  these  iDcum- 
brances  cannot  be  redeemed,  and  it  is  because  a  mortgage  is  a  mortgage 
that  such  an  incumbrance  may  be  discharged  by  the  guardian,  which  is  an 
argument  futile  and  redundant.  An  annuity,  with  a  proviso  for  redemption 
on  certain  terms,  is  a  direct  and  immediate  charge  on  the  land,  and  there 
can  be  little  doubt  but  that  a  guardian  may  perform  such  stipulations  as  are 
mentioned  in  the  proviso  and  redeem  the  annuity  in  the  name,  and  for  ^he 
benefit  of  the  infant  heir.  In  one  case  the  Chancellor  said  {tVare  v.  Pol- 
hill,  11  Yes.  276),  that  it  was  in  the  power  of  a  guardian  properly  appoint- 


tHB   SgUITT   OF   fiBDERPTION.  ^^ 

A  jointress  may  redeem,  and  although  the  jointure  be  8^«  Joinire$$  muy 
cured  only  on  part  of  the  estate,   yet  she  may  redeem  the  *'<<'<^*"»« 

ed  to  redeem  the  land-tax  on  the  infant's  estate.    This  amonnts  to  a  clear   Gktardian  may 
achnission  that  guardians  have  a  power  to  discharge  the  ptincipal  of  other   redeem  anmut^ 

•  real  incumbrances,  beside  those  oy  mortgage.    The  rule,  perhaps,  may  be  and  land-tax^ 
said  to  imply,  that  a  guardian  could  not  redeem  the  principal  of  any  incum- 
btance  which  was  merely  a  lien  on  the  land,  making  these  words  a  neces- 

-  sary  addition  to  the  text,  **  but  not  the  principal  of  any  other  real  incum-  . 
brance  which  is  not  a  direct  and  inmiediate  charge  but  only  a  lien  on  the 
land."    With  this  amendment,  however,  the  role  wiH  not  be  quite  correctly 
expressed;  for,  supposing  the  mortgagor  in  his  life  tone  to  have  had  a 
further  sum  advanced  hum,  for  which  he  gave  a  bond  and  judgment,  tliis 

judgment  the  mortgagee  may  tack  to  his  real  security,  and  resist  the  pay« 

ment  of  the  mortgage  without  payment  of  the  judgment  also ;  and  it  must  as  also  judgm 

be  admitted,  that  the  guardian  redeeming  the  mortgage  would  be  allowed   ment  tacked  to 

and  even  compelled  to  discharge  the  judgment  as  well  as  the  mortgage,   mortgage. 

For  more  on  Guardians,  see  S  Fonb.  Tr.  on  £q.  2lt5.  S50, 5th  ed.    Frazer  v. 

Marthj  t  Stark.  41.  Curtis  v.  jRtppon,  4  Madd.  462,  and  postea,  396. 100a. 

<'  If  the  heir  be  an  idiot  of  what  age  soever,  any  man  may  make  tender   Committee  of 
[of  the  mortgage  money]  for  him  [at  the  day  appointed  for  the  legal  re-   idiot  or  hMoiic 
demption  of  the  estate]  in  respect  of  his  absolute  disability,  and  the  law   uuiy  redeem^ 
in  this  case  is  grounded  upon  charity,  and  so  in  like  cases."  Co.  Litt.  206  a. 
*^  Savs  like  eases"  will  perhaps  imply,  that  after  the  mortf|(ase  is  forfeited, 
the  committee  of  the  idiot  or  lunatic  may  redeem ;  and  if  before  such  com- 
mittee shall  be  appointed,  the  mortgagee  file  a  bill  to  foreclose,  any  person, 
it  is  pretoaied,  might,  out  of  charity  and  to  save  the  estate,  redeem  for 
the  benefit  of  the  non  compos.    In  Grimstotu  Ex  parte,  Amb.  706.  S.  C. 
cited  4  Bro.  C.  C.  f  34,  two  mortgages  were,  by  order  of  tlie  Lord  Chancellor 
Nordiington,  paiu  off  by  the  committees  of  the  lunatic  mortgagor,  out  of 
savings  of  the  rents  and  profit  of  the  estate,  and  the  terms  (the  mortgages 
being  for  years)  were  assigned  to  attend  the  inheritance.    "  This  order  to 
pay  off  the  mortgage,"  said  Mr.  Baron  Smythe,  who  assisted  the  Lord 
Chancellor  (Apsley)  on  a  petitioii  of  rehearing,  and  who  thought  the  next  of 

.  kin  entitled  to  the  money  in  preference  to  3ie  heir,  in  whose  favour  Lord 
Northington  had  decreed,  by  ordering  the  terms  to  attend  the  inheritance 
and  the  mortgages  to  become  extinct.    **  This  order  to  pay  off  the  mortgage 
is  not  substantially  wrong,  for  the  recovery  of  tlie  lunacy  is  never  desperate; 
j»ut  it  is  wrong  in  the  consequence  deduced  from  it  as  to  the  successor ; 
the  huatlc  not  being  recovered.''    4  Bro.  C.  C  235.    But  it  is  now  set- ,  //^^  ^^  ^g^ 
tied  that  the  heir  and  next  of  kin  must  take  their  respective  properties,   o/tdnqflanatiQ 
as  fortune  leaves  them  on  the  death  of  the  lunatic.  Compton  v.  Oxendom^   ^gj^  estates  as 
3  Ves.  jun.  «65.    In  PfUUips  Ex  parte,    19  Ves.  1S3,  Lord  Eldon  noticed   theyftad  thm* 
a  case,  which  he  recognized  but  did  not  name;    where  a.  lunatic -was 
seised  of  two  estates,  the  one  A.  ex  parte  ftatem^,  tlie  other  B.  ex  parts 
maUrnA,  the  latter  subject  to  a  moi-tgage.    Timber  cut  on  A.  was  applied 
IB  redemption  of  the  mortgage  on  B. ;  and  on  a  question  between  the  dif- 
ferent heirs,  it  was  held,  that  the  heir  of  the  estate  A.  was  not  to  be  recom^ 
pensed.    It  is  therefore  clear,  in  fact  it  has  never  been  doubted,  that  a    Committee  may 
committee  of  a  lunatic  may,  by  order  of  the  couit,  redeem  the  mortgage,  redtem  one  es- 
and  even  without  an  order,  if  threatened  with  a  foreclosure,  it  is  conceived   ia/«  out  qf  pro* 
he  might  redeem  the  incumbrance  out  of  (he  personal  estate  of  the  lunatic,   iIk^  ^another* 
which  redemption  would  enure  to  the  benefit  of  the  heir  at  law  of  the  non 
compos.    But  in  all  cases  it  would  be  more  prudent  to  obtain  an  order,  as   Should  aboays 
otherwise  the  committee  will  redeem  at  the  peril  of  a  review.  procure  order 

Bat  altliongh  the  committee  of  a  lunatic  may  exonerate  the  estate  of  all   to  redeem, 
charges  subsisting  upon  it  at  the  time  it  is  delivered  to  his  custody  ;  yet  he   Sui  he  camwt 
may  not  encumlier  the  property  by  lease,  mortgage,  or  otherwise,  without   mortgage* 
OL  special  order  for  that  purpose.    Where  therefore  a  lunatic,  before  he  be- 
<came  sach,  mortgaged  part  of  his  estate  for  50/.,  and  the  committee  took 
ap  4001.  more  upon  the  estate.  Lord  Keeper  Guildford  held,  that  the  mort- 
^a«e  riiould  stand  as  a  security  for  the  50/.  only.    Foster  v.  Merchant^ 
a  Vera.  26f . 

The  student  will  find  an  ample  statement  of  the  law  of  idiocy  and  lu- 
nacy, as  far  as  it  regards  the  equitable  jurisdiction  of  the  Chancellor,  in 
the  4th  Book  of  Mr.  Haddock's  Treatise  in  Chancery,  2d  vol.  p.  723, 
«ded. 
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whole ;  so  she  may,  though  part  of  it  be  settled  on  her  after 
marriage ;  and,  if  she  pays  more  than  a  third  part  of  the  prio« 
cipal  money,  she  shall  hold  the  lands  until  reimbursed  (2;)(s). 


(z)  Palmes  v.  Danhy^  Pre.  Ch.  137. 
and  1  £q.  Ca.  Abr.  219.  Howard  v. 
HarriBy  S  Vera.  SS.  190.  9  Ch.  Ca. 
147.  antea,  p.  150,  of  this  edition. 
Hapner  v.  Baymtr^  t  Vent  343.  365. 


2  Ch.  Ca.  99. 100.  Pre.  Ch.  237, 
infra,  [702.  718.  et  vide  Bertie  v. 
StilCy  1  Ch.  Ca.  271.  HoweU  v.  Priee^ 
Gilb.  Eq.  Ca.  106.  and  KnigjU  v. 
Bampfieldy  1  Vera.  179.— £d.] 


inwkaicans 
d&wre$B  wutff 
ttdttM* 


Widmoj  iemmi 
for  We  under 
mmrriagt  $ettle* 
meta,  etUitM 
t6  redeem  b^ert 
muee^tteMt  tii* 
eummMeer* 


(8)  Whether  a  dowress  may  redeem  is  a  question  which  involves  many 
points  of  great  nice^jr.  An  entire  chapter  is  devoted  to  its  consider- 
ation in  tfie  seqael  of  this  treatise  (see  Chap.  XVI.  postea,  701%  which 
renders  it  unnecessary  to  dwell  on  the  subject  here.  We  shall  merely  state 
in  general  that  it  is  understood  to  be  law,  that  a  wife  has  no  right  to  dower 
in  an  equity  of  redemption  on  a  mortgage  in  fee  which  has  been  executed 
prior  to  the  marriage ;  nor  on  a  mortgage  in  fee  which  has  been  executed 
since  the  marriage  wherein  die  has  joined  and  barred  herself  of  dower 
by  means  of  a  fine  or  otherwise,  2  Woodes.  Lect.  152  -,  and  consequently 
that  in  such  cases  she  will  not  have  any  right  to  redeem.  There  are,  how- 
ever, some  instances  where  a  dowress  has  been  permitted  to  redeem  a  mort- 
gage in  fee,  which  will  be  noticed  hereafter ;  but  it  is  universally  allowed 
(postea,  356)  that  a  husband  will  be  entitled  to  curtesy  out  of  an  equity  of 
redemption  on  a  mortgage  in  fee.  which  is  an  arbitrary  anomaly  of  the 
law,  and  little  accordant  with  tiie  elegant  glowing  apostrophe  of  the  learned 
Commentator,  in  tfie  ist  vol.  of  his  Commentaries,  p.  445,  l5th  ed.  But 
in  reference  to  a  mortgage  for  years,  the  widow  will  be  entitled  to  be  en- 
dowed of  a  tiiird  part  of  the  rent  reserved  on  the  term,  an'J  of  a  third  part  of 
the  reversion ;  and  having  therefore  a  right  of  dower  in  tne  rent  and  rever- 
sion she  will  have  an  interest  in  the  equity  of  redemption,  and  may  redeem. 
Accordingly  in  PaUnes  v.  Dan^,  l  Eq.  Ca.  Abr.  219,  pi.  6.  8.  C.  Pre.  Ch. 
137.  (the  case  of  a  mortgage  ror  years,  per  Sir  Joseph  Jekyll  in  Bank$  v. 
Stat&tiy  2P.  Wms.  716)  it  was  said  by  the  Lord  Keeper  (Wright)  that  a 
dowress  might  redeem  such  a  mortgage,  paying  her  proportion  of  the  mo- 
ney ;  and  as  to  tiie  rest  she  might  hold  over  till  satisfied.  And  this  may  be 
taken  for  a  correct  statement  of  the  law  at  this  day,  as  a  general  rule. 

It  was  made  a  question  in  Hill  v.  The  Bishop  of  Brutol,  2  Dick.  526,  whe- 
ther a  woman,  who  on  marriage  had  settled  her  estate  on  her  husband  for 
Kfe,  then  on  herself  for  life,  with  remainder  to  the  issue  of  the  marriage 
in  tail,  with  remainder  in  fee  to  the  survivor  of  herself  and  husband,  couid 
redeem  a  mortgage  made  after  marriage,  in  which  mortgage  both  the  hus- 
band and  wife  had  joined  and  levied  a  fine  ?  Tha  husband  suffered  the 
estate  to  become  absolute  in  the  mortgagee,  and  died.    Supposing  the  hus- 
band and  wife  to  have  taken  but  estates  for  life,  under  the  above   limita- 
tions, the  subsequent  words  **  issue  of  the  marriage"  beinp  words  of  pur- 
chase and  not  words  of  limitation,  then  the  sole  effect  or  the  fine  was  to 
enable  the  wife  to  convey  her  life  estate  in  the  premises  to  the  mortgagee, 
and  the  remainders  over  were  not  barred.    If  the  husband  died,  leaving 
issue,  then  the  wife  was  tenant  for  life  in  tiie  equity  of  redemption ;  if  be 
died  witiiout  leaving  issue,  then  she  was  tenant  in  fee  under  the  nltimate 
limitation  in  the  settlement,  in  either  of  which  cases  thete  could  have  been 
little  doubt  as  to  her  righ^  to  redeem.    But  the  question  seems   to  hare 
been,  whether  she  was  not  to  be  considered  as  a  volunteer  ?  at  least  so  it 
was  insisted  on  the  part  of  the  representative  of  Lord  Carpenter,  who  had 
a  further  charge  on  the  estate  for  two  annuities,  in  which  it  is  to  be  col- 
lected from  the  ensufaig  decision,  tiiat  the  widow  had  not  joined.     It  was 
however  clear  that  she  was  not  a  volunteer ;  and  therefore  the  Lord  Chan- 
cellor (Bathurst)  declared  that  she  was  entitled  to  redeem  the   eatate  on 
payment  of  what,  if  any  thing,  remained  due  on  the  mortgage ;  and  in  case 
ahe  paid  any  thing,  she  was  to  stand  as  a  creditor  for  that  sum  on  ttie  re- 
version, and  after  her  death  the  representative  of  Lord  Carpenter  was  to 
stand  as  a  creditor  on  the  reversion  for  the  arrears  of  the  two  aminities. 
This  case  has  suffered  much  bjr  the  report.    Many  parts  of  it  are   Incfon- 
•istent  with  the  general  principles  of  equity.    It  is  worthy  of  little  atten* 
tion. 
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THE  EQUITY  Of  REDEMPTION.  287 

And  ail  husband  maj  be  tenant  by  the  curtesy  of  an  equity       [  35^  ] 
of  redemption.    Thus,  where  the  father  of  the  plaintife  de-  J^^^^^ 
^sed  to  Anne  his  daughter,  the  plaintiff's  elder  sister,  all  bis  deem. 
estates  in  fee,   charged  with  200/.  a-piece  to  the  plaintiffs: 
Anne,  after  her  father's  death,  possessed  the  several  estates, 
and  married  with  the  defendant  Inglis.     Soon  after  sAe  died, 
leaving  issue  a  soUf  who  died  an  infant  and  without  issue;  upon 
his  death,   the  plaintiffs,  being  heirs  at  law  both    to  the  in* 
font  and  their  sister,  became  entitled  to  the   real  estate  (a). 
Anne  Inglis,  before  her  marriage,  mortgaged  part  of  the  free- 
hold premises  to  the  defendant  Scarfe  for  900/. :  die  bill  was 
brought  against  the  mortgagee  and  the  husband  for  an  account, 
and  for  the  direction  of  the  court. 

The  defendant,  the  husband,  insisted  that,  having  had  issue  Cwiesy  tf 
by  his  wife,  he  was  entitled  to  an  estate  for  life  in  his  late  ^JJ^j^j^  ^ 
wife's  freehold  premises  as  tenant  by  the  curtesy,  subject  to  mortgage  im 
the  mortgage  of  the  defendant  (£);  and  the  Master  of  the  Rolb,      ' 
on  hearing  the  cause,  was  of  opinion  the  defendant  Inglis  was 
not  entided  to  a  tenancy  by  the  curtesy  in  the  estate  mortgaged,       £  353  } 
and  decreed  accordingly.     But  this  decree  was  reversed  on  ap- 
peal to  Lord  Chancellor  Hardwieke,  who,  in  givii^  judgment 
en  this  point,  said,  that  the  question  depended  on  two  consi- 
derations ;  first,  on  what  sort  of  interest  an  equiQr  of  redemp- 
tion was  considered  to  be  in  that  court ;  secondly,  on  what  was 
necessary  to  entitle  a  num  to  be  tenant  by  the  curtesy.    First,  Eqmiy  ef  re- 
an   equity  of  redemption  had  always  been  considered  as  an  conSda^  iiT 
estate  in  the  land,  for  it  might  be  devised,  granted  (T)y  or  en-  Chancery. 
tailed  with  remainders;  and  such  entail  and  remainders  might 
be  barred  by  fine  and  recovery :  and  therefore  it  could'  not  be 
considered  as  a  mere  right  only,  but  must  be  taken  to  be  such 
an  estate  whereof  there  might  be  a  seisin  (cr).    That  the  per-  SeUin. 
stun,  therefore,  entitled  to  the  equity  of  redemption  was  consi- 
dered as  the  owner  of  the  land,  and  a  mortgage  in  £ee  was 
taken  to  be  personal  assets.    That,  by  a  devise  of  all  lands,  Asseiu 
tenements,  and  hereditaments,  a  mortgage  in  fee  would  not 

(a)  Ouborne  ▼.  Searfe  and  IngliSf  2  Jac.  &  Walk.  18. 194,- which  does 

1  Atk;  d03.  [S.  C.  Ca.  Temp.  Hard,  not  vary  ai  to  this  poiat  from  the 

999,   Sd  edit,  by  Lee.    7  Vui.  Abr.  report  in  Atkins.— *£d.] 

ad6.     Et  Tide  postea,  S56 ;  as  also^  (fi)  Ibid; 
Ifr.  Pepy«'  MS.  note  of  this-  case. 


(T>  The  contrary  was  argsed  in  l  Ch.  Ca.  819  j  bat  ruled  as  above,  and 

I  io  p.  85t.  of  this  edition,  antea. 

(fj>  S.  P.  antea,  252,  of  this  edition,  n,  (G). 
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Dtdm^  pass,  unless  the  equity  of  redemption  were  foreclosed  (w) ;  and 

that  i^  after  such  devise  made,  a  foreclosure  was  had,  yet  sucH 

estate  would  not  pass  by  those  general  words,  of  lands,  tene- 

Foreeloiure.       nients,  and  hereditaments;  because  a  foreclosure  was  consi^ 

[  354  ]       dered  as  a  new  purchase  of  the  lands.     That  the  interest  of 

Aheymtet^  the  land  must  be  Somewhere,  and  could  not  be  in  abeyance ; 

but  it  was  not  in  the  mortgagee,  and  therefore  must  be  in  the 
mortgagor  (x).  That  it  was  certain  the  mortgagee  was  not 
barely  a  trustee  to  the  mortgagor,  but  to  some  purposes', 
namely,  with  r^ard  to  the  inheritance,  he  certainly  was,  until 
a  foreclosure.  Secondly,  at  common  law,  four  things  were 
necessary  to  entitle  the  husband  to  be  tentint  by  curtesy,  Wz. 
SMrnqfe^iUy  marriage,  issue,  death,  and  seisin  in   fact.     In  thid  case  the 

three  first  concurred,  but  it  was  objected,  that  here  was  no 
seisin  whatever  of  the  legal  estate  in  the  wife  in  the  considera- 
tion of  law.     However,  that  was  not  the  present  question ;  the 
true  question  was,  whether  there  was  such  seisin  or  possession 
of  the  equitable  estate  in  the  wife,  as,  in  that  court,  was  con- 
sidered as  equivalent  to  an  actual  seisin  of  a  freehold  estate  at 
conunon  law  ?     And  his  Lordship  was  of  opinion,  that  there 
lUeei^^rents^  was.     Actual  possession,  clothed  with  the  receipt  of  the  rents 
^equUabU^   ^and  profits,  was  the  highest  instance  of  an  equitable  seishi, 
<<ut"*  both  of  which  there  was  in  this  case ;  and  that  a  husband  should 

be  tenant  by  the  curtesy  of  the  equitable  estate  of  the  wif<^, 

had  been  often  determined.     It  was  so  held  in  Sweetapple  v. 

[  355'  ]      Bindon(c),  which  was  a  much  stronger  case  than  this ;  for,  in 

that  case,  there  was  neither  seisin  nor  land  (y)  :  and,  in  2  Venf. 

(c)  2  Vera.  536.    [5.  C.  1  Eq.  Ca.  Abr.  394,  pi.  6.~£d.] 

DevUe,  (W)  The  rule  as  to  this  is,  that  general  words  adapted  to  the  det ise  of 

'  ■  real  estate  only  will  be  suificieut  ,to  pass  the  legal  and  beneficial  interest  in 

mortgages  in  ^e,  provided  tlie  uses  or  trusts  to  which  such  real  property 
is  to  be  applied  are  not  inconsistent  with  the  supposition,  that  the  mortgan^ 
were  meant  to  be  included  in  the  devise.  See  farlher,  postea,  p.  451,  t» 
n^tiSf  latter  end  of  Lord  Eldon's  judgment  in  Braybroke  v.  Jniappy  tkm 
cited. 

(X)  This  nmst  be  understood  as  referring  to  the  equitable  freehold ;  for 

the  legal  estate  of  freehold  is  clearly  in'  the  mortgagee.    See  antea,  157,  of 

this. edition,  in  noti9» 

Curlenf  of  mo*       (Y)  The  case  concerned  money  directed  to  be  laid  out  in  land ;  and  thoogh 

nqf-land,  the  money  had  not  been  invested  according  to  the  trust,  the  husband  ynfi  <le- 

creed  curteseable  of  it.  The  interest  of  tlie  money  during  coverture  did  not 
appear  to  have  been  received  either  b^  the  husband  or  by  the  wife,  so  as  t» 
b  form  a  kind  of  quasi  seisin  of  the  pnncipal ;  no?  in  fact  is  such  receipt  of 

^  ^  interest  necessary  to  entitle  a  husband  to  curtesy  out  of  money-land,  provid- 

ed the  money  sfitl  continues  impressed  with  the  character  of  land  and  remains 
unconverted  into  personal  property.  See,  •  on  this  subject,  Dohttmy.  fi^^ 
3  Bro.  C.  G.  404.  Ctmningham  v.  Moodey,  i  Ves.  174.  176.  Lord  Eldou's  act, 
39  &  40  Geo.  3.  c.  56.  and  cases  thereon,  collected  in  Anon,  Treat  fiec.  1820, 
p.  148,  with  the  addition  ofDuynes  v.  Daynei,  9  Ves.  462. 
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680y  it  was  held  that  lands^  articled  for  only^  would  pass  b;  a   EpuUhUeitate 
will(z).  ''"^*'^- 

His  Lordship  said  {d),  the  principal  objections  to  the  hus- 
band's claim  were  two :  first,  laches  and  neglect  in  the  hus- 
band by  not  paying  off.  the  iportgage.  Secondly,  that  the  rule 
ought  to  be  equal  between  dower  and  curtesy,  and  that  dower 
could  not  be  of  a  trust-estate. 

As  to  the  first,  it  was  not  similar  to  the  cases  of  laches  in 
the  husband,  viz.  as  in  a  case  where  entry  was  requisite  {e) ; 
because  it  was  nothing  near  so  easy  to  pay  off  a  mortgage  as 
to  make  an  entry :  and  it  held  equally  strong  in  the  case  of  a 
trust-estate;  for  a  husband  might  more  easily  get  a  decree  for 
his  trustees  to  convey,  than  a  decree  to  redeem  a  mortgage, 
which  was  necessarily  attended  with  many  delays. 

The  second  objection   proved  too  much,  if  any  thing,  and 
entirely  failed  by  the  precedents  of  that  court :  if  any  innova-       [  ^^^  ] 
tion  were  to  be  made,  his  Lordship  was  of  opinion,  that  the 
nearest  way  to  right  would  be  to  let  in  the  wife  to  dower  of  a 
trust7estate(A)y  and  not  to  exclude  the  husband  from  being 
tenant  by  the  curtesy  of  it(y).    There  could  be  no  inconveni-   Tenma  hf  cur* 
ence  to  the  heir  at  law,  for  he  would  have  the  same  remedy  in  dm^terJ^rf 
this  court,  to  make  a  tenant  by  the  curtesy  keep  down  the  in-  ^f^ortguge. 
terest,  as  against  any  other  tenant  for  life  {ff)»    For  these  rea- 
sons his  Lordbhip  was  of  opinion,  that  the  defendant  was  enti- 
tled to  be  tenant .  by  the  curtesy,  and  tlie  decree  at  the  Rolls, 
as  to  this  part,  must  be  reversed. 

But,  in  order  to  entitle  the  husband  to  be  tenant  by  the  Equity  of  re- 
curtesy  of  the  trust-estate  of  his  wife,  the  wife  must  have  the  tUdUtepanUe 
inheritance ;  and  there  must  likewise  be  a  seisin  of  a  freehold  7[^^^ ^^* 
[either  in  law  or  in  equity]  during  the  coverture;  and(g)  there*  ewrtutMbie. 

id)  SweOmpple  v.  BindMi,  S  Vern.         (ff)  [S.  P.    Corbett    y.   Baker^ 
16.  3  Anstr.  759 — £i/.] 

(e)  Ibid.  (g)  Hearle  v.  Greetdfank^  1  Ves.  • 

(/^Ibid.  298.    [&  C.  and  P.  3  Ati^.  695.  716. 

-.£d.J 


(Z)  For,  per  €wr.  an  equitable  interest  is  as  well  devisable  as  a  legtA  es-   S^^tiUihle  and 
tete:  and  a  future  interest  may^lso  be  devised.    Greenhill  y.GrftnkiUf  futwe  inieretU 
9  Vern.  680.  S,  C.  Pre.  Cb.  StO.    Eq.  Ca«  Abr.  174,  pU  4.    As  to  tbis,  see    dwimkle. 
Iiirtlier  1  Pres.  Abs.  68.  3  lb.  259. 

(A)  Consistency  of  principle  has,  however,  l>een  made  to  give  way  to   ^<^  dower  of 
tiie  secofity  of  tides ;  and  it  is  now  decisively  established,  withoat  danger   «9tii<y  of  re* 
of  farther  discussion,  that  a  wife  is  not  dowable  of  a  trust  estate,  nor  of  demptum* 
an  equity  of  redemption.    See  Godwin  v.  frimmore,  S  Atlc.  5f  5.  Cwrtio  v. 
Ctirpo,  t  Bro.  C.  C.  620.   8.  €•  «rgKcifdo,  2  Ves.  jun.  124.    D*Arey  v.  Blake^ 
m  Scii.  Sc  Lef.  388.    Et  vide  etiam  Burgcst  v.  IVluaie,  1  W.  Bi.  160.  182. 
A  C*  1  Eden  Rep.  177,  and  postea,  718. 
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CAP.  XI. 


VHO   MAT   CLAIM 


[357] 


Credttoriof 
huikmd  may 
{after  his  death) 
redeem  term 


fore  where  freehold,  copyhold,  and  leasehold  estates  were  de- 
vised by  a  father  to  trustees,  &c.  in  trust  to  apply  the  residue, 
after  paying  their  own  charges,  to  the  sole  use  of  bis  daughter, 
during  her  life,  and  to  be  at  her  disposal,  and  not  subject  to 
the  debts  or  controul  of  her  husband,  her  receipts  to  be  good; 
and  to  permit  her  by  deed  or  writing,  executed  in  the  presence 
of  three  or  more  witnesses,  notwithstanding  her  coverture,  to 
give  and  dispose  of  all  his  freehold,  copyhold,   and  leasehold 
estates,  as   she   should  think  fit :  Lord  Hardwicke  held,  that 
the  husband' was  not  entitled  to  be  tenant  by  the  curtesy,  upon 
the  ground  of  the  husband's  having  no  sei$in  either  in  law  or 
equity  (b):    for,  though    the  wife  had    the  inheritance,  and 
there  was  a  kind  of  seisin,  that  was  an  equity,  a  trust  of  the 
profits  for  her  life ;  but  the  father,  whose  estate  it  was,  bad 
made  his  daughter  a  fime  sokj  giving  her  the   profits  during 
her  life,  but  not  subject  to  the  controul  of  her  husband.    Tlien 
the  husband  had  no  seisin  in  equity  during  the  coverture ;  and 
this  was  essential  to  a  tenancy  by  the  curtesy;  and  such  tenancy, 
in  this  case,  would  be  directly  contrary  to  the  intent  of  the 
testator. 

Creditors  of  the  husband  were  held  to  be  entitled  to  redeem 
a  term  purchased  by  him  (A)  after  marriage,  to  himself  and  Us 

(h)  fVattB  V.  Thomas,  2  P.  Wms.  365. 


k 


Case  in  text 
opposed  hy  R4h 
berts  ▼.  I>tji> 
leeU,  now  over* 
ruled,  semb. 


No  union  i^ 
wife^s  separate 
tstatefor  Iffe, 
with  her  equit' 
able  remainder 
in  tail  or  in  fee 
so  as  to  give 
husbandcurtesy* 


(B)  His  Lordship  was  of  a  different  opinion  in  the  case  of  Roberts  v.  Oix- 
well,  1  Atk.  609,  determined  about  ten  years  before.  In  that  case  he  de- 
cided, that  a  husband  might  be  tenant  by  the  cartesy  of  an  estate  dcTieed 
to  the  wife  for  her  separate  use.  The  authority  of  this  position  is  connder- 
ably  shaicen  if  not  entirely  over-ruled,  by  the  case  cited  in  the  text,  wfaidi, 
on  mature  deliberation,  seems  to  be  the  preferable  declrion.  But  see 
3  Pres.  Abs.  382.  470.  and  Watk.  Elem.  of  Conv.  55,  3d  edit,  wbeie  the 

Eoiot  is  still  dubiously  expressed.    There  cannot  however,  it  is  presumed, 
e  much  difficulty  in  selecting  between  these  confficting  abjudications,  since 
Hearle  v.  Greenbank  is  not  only  the  latest  decision,  bat  also  the  one  most 
accordant  with  principle.    To  the  completion  of  curtesy  of  an  equitable 
estate,  there  must  be  an  equitable  seisin  of  the  equitable  nreehold  and  inhe- 
ritance simul  et  semel,  in  the  same  manner  as  p,  concurrence  of  these  adsins 
is  necessary  to  the  curtesy  of  a  legal  estate.    If  therefore  the  equitable 
freehold  be  in  trustees,  in  trust  for  the  separate  use  of  a  l%me  covert,  a 
leading  and  essential  circumstance  is  wanting  to  complete  ttie  cartel^  ef  the 
husband,  namely,  a  concurrent  seisin  in  the  wife  or  the  equitable  Ar«ehold 
and  inheritance  simul  et  semel  f  and  it  is  observable,  .that   the  secondary 
trust  of  the  freehold,  which  is  in  the  wife  as  her  separate  estate,  will  not 
merge  in  the  primary  equity  of  the  ioheritance  so  as  to  make  the  wife  seised 
of  the  immediate  estate  of  inheritance,  otherwise  the  very  general  and  cao- 
tious  mode  of  conveying  an  estate  of  equitable  freehold  to   trustees  for  the 
separate  use  of  married  women,  would,  in  many  instances,  be  entirely  as* 
gatory  and  useless.    Consideijng  th«  rule  in  equity  to  be  so  established,  it 
is  a  necessary  consequence  that  the  equitable  separate  estate  for  life  in  the 
wife,  being  kept  distinct  during  the  coverture  from  her  equitable  reversion 
or  remainder  in  tail,  she  will  not  have  had  at  any  period  dnring  the  mairi* 
age  that  actual  seisin  of  the  whole  equitable  inheritance  which  is  necessaiy 
to  give  rise  to  an  equi^ble  tenancy  by  the  curtesy. 
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wife  and  tbe  Qurvivor,  and  the  executors^  administrators,  aQd  fmreka$ed  bif 
assigns  of  such  survivpr,  an^  afterward  assigned  by  him,  without  ^^  nwniag* 
her  joining  in  mortgage,  with  a  proviso  to  be  void  on  payment  ^***T^"**? 
of  the  money  by  him  or  his  wife,  or  the  executors  of  him  or  ,^y  and  after 
his  wife,  and  under  a  proviso  that  until  default  of  payment,  ^'^S^  ^ 
the  husband,  bis  executors,  and  administrators,  should  equally  .    [  353  ] 
enjoy ;  for  the  settlement  of  the  term  upon  the  wife  being 
after  marriage  is  a  voluntary  conveyance,  and  b^ng  only  a  term 
for  years,  it  was  always  iu  die  power  of  the  husband  to  forfeit 
or  alien,  and  the  mortgage  was  an  alienation ;  for  though  if  the 
mortgage  money  had  been  repaid  before  the  day,  the  mortgage 
would  have  been  void,  and  consequently  all  things  in  statu  quo; 
yet  the  mortgage  being  forfeited,  the  equity  of  redemption  (al- 
ways in  the  husband's  power)  became  a  creature  of  equity  (c); 
and  in  the  case  of  creditors,  and  where   th^  redemption  was 
given  as  well  to  the  executors  of  the  husband  as  of  the  wife, 
and  the  last  proviso  was,  that  the  husband,  his  executors,  &c. 
might  enjoy  till  default  of  payment,  was  assets. 

If  a  prior  mortgagee  does  not  bring  an  ejectment  to  recover  Interest  wfirtt 
possession  (i),   and  the  interest  runs  in   arrear,   a  subsequent  ^rrearmu^he 
mortgagee  shall,  notwithstanding,  not  be  permitted  to  redeem,  ?<^  h  ^^'' 
without  paying  the  whole  interest  so  run  on;  because,  though  gee  redeeming 


(i)  Aston  ▼.  Aetm^  1  Ves.  268. 


(D). 


(C)  The  sabseqnent  part  of  this  paragraph  reads  thus,  from  the  re-    Correcticmof 
port :— ''  And  it  being  the  case  of  creditors,  and  the  redemption  ^iven  as    text, 

well  to  the  executors  of  the  husband  as  to  tiie  executors  of  the  wife,  and 
the  last  proviso  l>eing  that  the  husband,  his  executors,  &c.  may  enjoy  till 
default  of  payment ;  the  Master  of  the  Rolls  decreed  that  the  equity  of 
rt^cmption  of  this^term  was  assets.*' 

(D)  Interest  in  arrear  does  not  carry  Interest,  but   it  may  be  recover-   Arrear  of  tiifi*- 
ed,  thduzh  suffered  to  accumulate  for  a  period  of  twenty  years,  or  even    rcBt  recoverable. 
longer,  if  there  be  any  circumstance  occurring  during  that  period  to  keep   —.jAnt  debt  is 
alire  the  mortgage,  (concerning  which  see  postea,  415).    Interest  in  arrear   to  scarry  inte- 
is  not  a  simple  contract  debt  barrable  by  the  statute  of  limitations.    The    rest,  presumed, 
mortgage  is  given  for  securing  the  principal  sum  and  interest.    The  interest 
therefore,  thou^  in  arrear,  is  as  much  a  charge  on  the  land  as  the  principal 

naoney ;  and  supposing  the  word  ''  interest**  to  I>e  omitted  in  the  mortgage 
deed,  it  is  conceived  Uie  estate  would  still  ba  liable  to  ali  arrears ;  for  in-  ^ 
tereat  is  to  be  viewed  not  merely  as  an  accident  to  the  principal,  but  in 
fact  as  part  of  it,  in  the  same  manner  as  fruit  is  part  of  a  tree.  3  Meriv. 
566.  The  yearly  produce  is  to  be  considered  as  included  under  a  general 
lottn  of  the  principal,  and  consequently  as  secured  by  the  deed  which 
necnres  the  principal ;  besides,  the  paymentof  interest  is  a  prominent  object 
tn  the  mortgage  transaction,  and  will  in  all  cases  be  presumed,  unless  the 
contrary  be  expressed.    Farqukar  v.  Morris,  7  T.  R.  134. 

In  the  ease  of  Aston  v.  Aston,  cited  in  the  text,  the  owner  of  the  charge   Presumptums 
let  it  run  in  arrear  eight  years,  lud  it  was  held,  that  that  circumstance  was  from  letting  in- 
iK>t  alone  sufficient  to  warrant  the  presumption,  either  that  the  interest  was   terest  run  in 
at>0<»lBtely  released,  or  that  such  neglect  oi'  demanding  it  was  intended  to   arrear, 
prHndice  the  remainder-man.    If,  however,  there  be  any  connivance  or 
nnfnir  conduct  between  the  particular  tenant  (who  is  bound  to  keep  down 
interest^  pmtea,  993,  4.)  and  the  incumbrancer,  so  that  the  interest  be 
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[  359  }      ^^^  second  mortgagee  could  not  enter,  he  was  not  without  re- 
medy ;  for  he  might  have  brought  a  bill  to  redeem,  tod  so  had 


suffered  to  ran  in  arrear,  and  be  ultimately  saddled  on  the  renndDder'«isn 

through  the  death  or  insolvency  of  the  particular  tenant ;  the  cironmstances 

of  frand  and  unfair  dealing  will  have  the  effect  of  deteriorating  the  demand 

of  tlie  incumbrancer  against  the  remainder-man»  in  proportion  to  the 

Arrears  on  frtt   fl&grancy  of  the  conduct  proved.    Thus,  in  Benthaw  v.  Haincofirty  Pre. 

wMTtgage  not  to    ^^*  ^-  S.  C.  1  Eq.  Ca.  Abr.  3S0,  and  postea,  100^,  where  the  first  mort- 

pt^ndiee  subae*   f^^^^  had  taken  possession  of  the  estate,  and  vet  suffered  the  mortgagor, 

fuent  tacKm-       ^^^  ^^  ^i'  son-in-law  to  receive  the  rents,  whereby  bis  interest  became 

iraacer.  ^  arrear ;  it  was  held  that  this  conduct  should  not  affect  the  lands,  so  as  to 

keep  out  a  second  mortgagee  longer  than  he  would  have  been  kept  out  if 

the  interest  had  been  regularly  paid.    The  court  in  this  case,  as  well  as  in 

that  of  Aston  v.  Aston,  ubi  supra,  seemed  trnacions  of  entirely  deprivhig 

the  prior  incumbrancer  of  his  arrearage,  but  was  willing  to  postpone  him, 

in  order  that  the  subseauent  incumbrancer  might  not  receive  any  injury 

from  the  neglect  or  contnvance  of  the  first  mortgagee.    But  supposing  the 

rents  not  to  be  sufficient  to  cover  the  interest  of  all  the  charges  on  the 

land,  then,  it  is  conceived,  the  right  of  the  mortgagee  so  tamping  wHh 

the  profits  would  be  wholly  lost  as  against  the  subsequent  incumbrancer, 

Mortgagee  in       but  not  perhaps  as    against  the   mortgagor  and   his  heirs;  for  tliongfa 

possession  must    the  tenant  for  life  omits  to  keep  down  tlie  interest,  yet  as  between  the 

account  for  such  mortgagee  and  the  estate,  the  mortgagee  has  a  right  to  be  paid  outpf  the 

rents  as  he         estate  into  whatsoever  hands  it  may  come.    Lord  Penrhifn  v.  HagheSf  &  Vcs, 

might  have  re-     106.    In  one  case  indeed  a  mortgagee,  who  permitted  the  mortgagor  to 

eeived.  make  use  of  his  incumbrance  to  keep  out  other  creditors,  was  said  to  be 

chargeable  with  the  profits  from  the  tmie  that  the  crecHtors  would  ha^e  had 
a  remedy,  had  it  not  been  for  his  interposition ;  for  equity  would  not  saffer 
a  man  to  make  use  of  his  securities  to  protect  a  debtor  from  the  just  de- 
mands of  his  creditors.  Chapman  v.  tanner,  1  Vera.  967.  S  Bac.  Anr.  698. 
£t  vide  S.  C.  postea,  1031.  On  the  authority  of  this  case  Coppring  v. 
Cooke  (1  Vera.  270.  S.  C.  postea,  10S9)  wiks  decided.  There  the  mor^agee 
obtained  judgment  in  ejectment,  and  entered  into  possession  of  the  mort- 
gaged premises,  and  thereby  prevented  other  creditors  who  had  subsequent 
securities  from  entering,  and  yet  permitted  the  mortgagor  to  take  the  pro- 
fits ;  and  it  was  held  by  Lord  Keeper  (Nortli)  tliat  he  should  be  charged 
with  all  the  profits  he  had  or  might  have  received  since  his  entry.  S.  L* 
Harvey  v.  Tebbut,  1  Jac.  &  Walk.  203.  £t  vide  Bemey  v.  SeweU^  lb.  650. 
£t  infra,  1025. 
Jnemnbraneer  l^e  principle  of  these  decisions  hath  been  recently  recognized  and  acted 

entitled  to  ar~      on  by  the  late  Chancellor  of  Ireland,  in  the  case  of  Lrftus  v.  Saqi^,  S  Sdi. 
rears  against       ^  I^^f.  655  (1806) ;  and  by  the  present  Master  of  the  Rolls  when  Vice-Chan- 
remainder-many   cellor,  in  the  case  of  Roe  v.  Pogson,  2  Madd.  Rep.  457  (I8l6).    The  case  of 
though  by  taches    Lqftus  v.  Snift  we  shall  have  occasion  to  notice  more  in  detail  in  the  sequel 
he  omit  to  oh'   of  this  chapter,  see  the  latter  end  of  the  note  to  p.  427,  postea,  which  will 
tain  interest  <^  render  it  unnecessary  to  state  more  here  than  that  the  interest  contended 
tenmd  /or  Z^e ;   ^or  had  been  in  arrear  upwards  of  fifty  years.    The  mortgage  had   been 
secus  %S  tamin-    ^^P^  ?Xvse  by  the  application  of  certain  principles  adopted  in  courts  <)f 
hrancer  be  gvti-    ^^l^^y^  which  will  be  fully  explained  hereafter.    Tlie  question,  said   the 
ty  of  miuon-      Chancellor  (Lord  Redesdale),  was,  whether  the  conduct  of  the  mortga- 
ij^^l,  ^ees  (the  Trastees  of  St.  Patrick's  Hospital,  Dublin),  with  respect  to  the 

interest,  was  such  tliat  laches  might  be  imputed  to  them  which  would  bar 
them  of  their  demand  of  interest  ?  The  ground  on  which  he  entertaiAeU  a 
doubt  on  this  question  was,  that  the  mortgagees  had  had  dealings  with  Swit\, 
which  might  fuliv  have  informed  them  £at  Swift  was  only  tenant  for  life ; 
and  Lord  Redesdale  said,  he  wished  to  have  tlie  question  fully  discussed, 
because  it  was  an  injurv  to  persons  entitled  to  estates  under  settlement,  that 
a  tenant  for  life  should  be  permitted  to  hold  the  estate  without  paying  the 
interest  accming  on  charges  which  affected  the  estates  in  remainder  aa  well 
as  the  estate  for  life.  He  thought  the  question  had  been  discussed  before  ; 
but  he  could  not  recollect  in  what  case  till  the  case  of  Aston  v.Astmt^  ubi 
supra,  was  mentioned  at  the  bar,  which  brouaht  fully  to  his  recoUectioii 
what  had  been  before  floating  on  his  mind.  Lord  Hardwicke  there  entered 
into  a  discussion  of  tlie  point ;  and  the  clear  result  from  what  Lord  Hard- 
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llie.eslate.hiiiiflelf :  but  if  he  does  not^  the  Court  of  Chancery  iUeeher.when 
has  often  apgointed  a  receiver  to  keep  down  the  interest,  which  ^'^ 


wicke  saidy  wu,  that  mere  U^cheii^mere  negled  to  demand  the  interest  from 
the  tencnt  for  life^  should  not  jtr^udice  the  demand  of  the  incumhrancer  against 
the  remainder'4Uian^  leaving  the  question  open  whether  any  thing  beyond  mere 
ladies  could  have  that  effect.  There  were  cases  Lord  Redesdale  thought 
from  which  it  might  clearly  be  inferred^  that  onfair  conduct  would  have 
that  effect ;  and  Bentham  v.  Haincourt,  nbi  supra,  was  one,  where  the  deci-  v 

sion  of  the  court  must  have  proceeded  on  the  ground,  that  the  conduct  of 
the  first  mortgagee  amounted  to  more  than  mere  laches.  So  it  was  to  be  in- 
ferred firom  Chapmen  t.  Tanner,  Copping  ▼.  Cote,  and  MuUer  v.  Stephens,  i  Ca. 
in  Ch.  207.  (wJiich  last  by  the  way  is  not  in  point)  that  acts  of  a  mortgagee, 
favourable  to  the  mortgagor  and  prejudicial  to  subsequent  incumbrancers^ 
might  deprive  him  of  the  right  he  would  otherwise  have  to  charge  the  ar- . 
rear  of  interest  due  to  him  against  the  estate.  However,  in  a^  these  cases 
there  was  sometliing  of  contrivance,  some  positive  misconduct  to  warrant 
the  decision;  hut  in  the  case  before  tiie  cotirt  {Loftus  v.  Sw^t)  there  was 
nothing  but  mere  laches.  His  Lordship  then  went  into  a'minute  detail  of 
circumstances,  which  he  said  proved,  that  if  there  was  any  neglect  on  the 
part  of  the  hospital,  there  was  also  clear  evidence  of  laches  in  other  mat- 
ters of  the  same  transaction  against  the  persons  who  claimed  to  be  exempt 
fvom  the  payment  of  the  arrearages ;  and  Lord  Redesdale  concluded  by  ob- 
serving, &at  taking  the  whole  case  into  consideration,  he  thought  he  eonld 
not  deprive  the  hospital  of  tiie  arrear  of  interest,  except  so  far  as  by  their 
own  acts  they  had  deprived  themselves  of  the  arrears  due  prior  to  the  year 
1755. 

In  Rite  ▼.  Pogson^  ubi  supra,  a  petition  was  presented  stating  transactions  Same  law* 
for  upwards  of  sixty  years,  and  praying  various  relief.  Sir  Thomas  Plumer,  VaieU  case^ 
Vioe-Chancellor,  doubted  the  propriety  of  bringing  the  question  before  the 
court  on  a  petition ;  but  in  the  course  of  his  judgment  expressed  his  opinion 
to  be,  Uiat  an  incumbrancer  on  an  estate  will  be  eutitled  to  arrears  or  inte- 
rest in  f^spect  of  his  incumbrance,  and  to  charge  the  estate  with  tlie  same 
as  against  a  remamder-man,  though  there  might  have  been  neglect  or  laches 
on  hu  part  in  not  making  for  many  years  a  claim  of  interest  against  the  te- 
nant for  life  ;  and  cited  Loftus  v.  Sio^t,  ubi  supra. 

It  is  further  observable,  that  if  a  tenant  for  life  omit  to  pay  the  interest    Arrears  not  an- 
regularly,  and  dies,  leaving  an  arrear  unpaid,  his  assets  wilt  not  bean-    swerable  out  of 
swerable  to  the  next  remainder-man  for  such  deficiency,  postea,  363,  tit  notis.    assets  of  ten4ini 
And  if  there  be  a  tenant  for  life  with  remainder  to  H.  for  life,  with  re-  for  Ufe, 
mainder  to  C.  in  tail,  with  remainders  over,  and  the  first  tenant  for  life  ne- 
glects to  pay  the  interest  of  incumbrances,  and  dies,  leaving  B.  surviving, 
the  rents  ahd  profits  of  the  estate  in  the  hands  of  B.  must  be  applied  in 
tednction  of  the  interest  aecrning  prior  as  well  as  subsequently  to  the  com- 
]n4>iieeraeiit  of  his  estate,  Penrhyn  v.  Hughes^  5  Ves.  lOtf,  107:  Tracey  v.  He* 
rt/^d,  t  Bro.  C.  C.  128;  and  B.  will  be  left  to  recover  over  as  he  can 
against  the  assets  of  the  preceding  tenant  for  life,  according  to  the  rule  laid 
down  In  Finch  v.  Finch,  1  Yes.  jun.  .535. 

Ijastly,  it  is  observable,  that  if  a  mortgagee  permit  the  tenant  for  life  to    Mortgagee  pur- 
mn  in  f  rrear  fof  the  interest,  and  afterwards  purchases  the  estate  for  life,    chasing  l\fe  es- 
and  takes  possession'  under  that  purchase,  he  will  be  bound  to  apply  the  i^e,  Uakle  to 
surplus  rents  and  profits  beyond  the  current  interest,  in  discharge  ox  the    arrears* 
ar4  ear ;  for  if  he  had  en.tered  as  mortgagee,  the  surplus  rents  and  profits 
uroold  have  been  clearly  applicable  in  discharge  of  the  arrears ;  and  it 
'would  be  inequitable  to  idlow  him  to  prejudice  Uie  rights  of  tlte  reversioner  ^ 

by  entering  as  a  purchaser.  Penrhyn  v^Hughes,  ubi  supra.  The  decree  in 
thai-case  was,  that  an  account  should  be  taken  of  principal,  interest,  and 
costs,  and  of  the^rents  and  profits  received  by  the  mortgagee  since  his  entry 
ioio  possession  as  assignee  of  tlie  tenant  for  life,  which  rents  and  profits 
urere  to  be  applied  first  in  payment  of  the  interest  which  accrued  due  sub- 
aeqnently  to  his  enterin|^  into  possession ;  and  in  the  next  place  so  far  as 
they  would  extend  in  satisfaction  of  the  preceding  arrears. 

See  further  as  to  tlie  persons  who  are  bound  to  keep  down  the  interest  on 
ifftcnmbrances,  postea,  993,  4,*  et  seq.-  And  as  to  applications  to  the  court 
by  ^tic  remainder-man  to  put  a  receiver  on  the  tenant  for  life,  see  next 
nofU-,  particularly  Sect.  VI.  . 
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the  court  will  not  in  general  do,  unless  where  the  prior  nior^» 
gagee  will  not  enter (e):  but  if  he  does  not  take  ihftt  remedy. 


RiCnTBR. 
Smijectmid  ar* 
nmgemeni  qf 
note. 


Rtjeiver^  what 
ami  who  he  U, 


d^ode  qf  his  ap* 
imtdmeni. 


(E)  It  is  intended  in  this  note  to  take  a  connected  Tiew  of  the  appoint- 
ment, power,  and  office  of  a  receiver,  with  other  matters  relating  tnereto. 
The  following  observations  are  relevant  to  a  receiver  appointed  1^  the 
court  only,  and  not  to  a  receiver  appointed  by  the  parties.  The  deed  of 
appointment  is  the  role  bv  which  the  latter  must  act,  and  not  the  mles  which 
courts  of  equity  adopt  for  the  regulation  of  their  own  officers.  Hie  re- 
ceivership deed  therefore  dionld  be  perspicuously  worded,  and  ampto 
powers  conferred  on  the  person  appomted.  A  form  of  this  deed  will  be 
found  in  the  Appendix,  No.  XXIII.,  where  also  some  additional  observa- 
tions on  the  economy  of  the  instrument  will  be  introduced  in  the  notes. 
The  arraneement,  under  which  it  is  proposed  to  treat  this  snbject,  is  to 
consider,  I.  The  general  character  of  a  receiver.  II.  The  mode  in  whidi, 
and  the  time  when,  he  is  and  may  be  appointed,  til.  Who  may  be  a  re- 
ceiver. IV.  What  security  he  will  be  required  to  give  for  the  due  perform- 
ance of  his  office.  V.  The  cases  in  which  a  second  mortgagee  may  have  a 
receiver  appointed  on  the  first  incumbrancer.  VI.  When  a  remainder-man 
may  move  for  the  appointment  of  a  receiver  on  the  tenant  for  life. 
Vli.  When  an  order  tor  a  receiver  will  be  granted  on  the  motion  of  one 
tenant  in  common  against  his  companion  in  possession.  VIII.  The  power 
and  duty  of  a  receiver,  Ist.  in  laying  out  money ;  2d.  in  letting  tiie  pre- 
mises ;  id.  in  distraining  for  rent ;  and,  4th.  in  bringing  and  defending 
ejectments.  IX.  The  time  and  mode  of  the  receiver's  accounting.  X.  His 
salary  and  allowance.  XI.  The  consequence  of  his  losses  and  embezzle- 
ments, and  hd^ein  of  his  indemnification.  XII.  The  mode  of  his  dischafge. 
And,  XIII.  The  power  and  office  of  a  consignee  of  colonial  estates,  who 
is  in  the  nature  of  a  receiver.* 

I.  A  receiver  is  an  indiiferent  person  appointed  by  the  Court  of  Chan- 
cery to  receive  the  rents  and  profits  of  land  or  other  thing  in  question  pend- 
ing a  suit,  where  it  does  not  seem  reasonable  to  the  conrt  that  the  parties 
themselves' should  be  in  receipt  of  the  rents.  And  he  Is  to  account  for  such 
his  receipt  when  the  court  shall  require  him :  and  to  ^cure  his  doing  so,  he  Is 
commonly  ordered  to  enter  into  a  recognizance  with  two  or  more  sureties,  in 
such  a  sum  as  the  court  shall  direct.  Prac.  Reg.  Ch.  299.  3  Atk.  tS7.  A 
receiver  is  truly  and  properly  the  hand  of  the  Court.  He  will  therefore  be 
put  in  possession  in  a  summary  way.  The  court  will  order  the  tenants  to 
attorn  to  him  -,  and,  if  necessary,  grant  him  a  writ  of  assistance,  without 
first  awarding  an  injunction,  which  is,  in  other  cases,  the  usual  process. 
Per  Lord  PaAer,  S  Cox  P.  Wms.  379,  n.  (C).  The  power  of  appointing 
a  receiver  is  a  discretionary  power  exercised  by  the  court,  and  does  not 
affect  the  rights  of  the  parties.  Skip  v.  Harwood,  3  Atk.  564.  f  Atk.  15«. 
$iuirj)  V.  Career,  3  P.  Wms.  379. 

II 1.  The  mode  of  appointing  a  receiver  is  by  motion  to  the  Lord  Chan- 
cellor for  a  reference  to  the  Master  to  appoint  a  proper  person  to  be  re- 
ceiver of  the  rents  and  profits  of  the  estate.  The  court  acquiescing  in 
the  motion,  makes  an  order  directing  the  Master  to  s^ppoint  a  proper  per- 
son accordingly,  and  to  allow  him  a  salanr,  he  first  giving  secunCy,  Stc* 
The  tenant  for  life,  if  any,  is  then  ordered  to  deliver  up  possession  of  the 
estates  to  ^e  receiver,  and  the  tenants  are  directed  to  attorn  and  pay  their 
rents  to  the  receiver,  who  is  to  be  at  liberty  to  let  the  premises  with  the 
approbation  of  the  Master.  The  Master  is  ordered  to  (inquire  what  inciftii- 
brances  affect  the  estate,  and  of  tlieir  priorities  ;  and  the  receiver  Is  theii 
directed,  out  of  the  rents  and  annual  proceeds  of  the  estate,  to  pay  the 
interest  of  the  incumbrances  according  to  the  priorities  thus  ascertahifd  | 
iuid  to  pay  the  balances  reported  due  from  him  into  the  bank,  with  the 
privity  of  the  Accountant-General  of  the  Conrt  of  Chancery,  to  the  credlit 
of  the  cause  subsisting  between  the  parties,  subject  to  tiie  fhrther  order 


#  The  Editor  trusts,  that  the  insertion  of  the  following  long  and  appa- 
rently uncalled  for  note  here,  will  find  an  ample  apology  in  the  frequent 
recurrence  of  the  subject  of  it  in  practice,  and  in  the  numerous  collechop 
of  authorities  which  it  affects  to  contain.  The  doctrine  of  receivcrsliip  is 
intimately  connected  with  morU^agc  transactions  ;  and  the  ensuing  cpitwae 
embraces  many  cases  not  to  be  tound  in  the  equity  text  books. 
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be  [the  subsequent  mortgagee]  shall  not  redeem  without  paying 
that  arrear:  and  though  &  mortgagee  often  suffers  the  arrear 


of  the  court.    Other  directions  are  then  added  to  meet  Uie  circumstances     Receiver. 
of  the  case. 

lis.  The  reference  is  to  the  Matter  to  appoint  a  proper  person  to  be  re*   Proposal  ^p«r- 
ceiver.    A  proposal  of  some  person  is  then  made  to  him,  nsnaily  by  the   mm  to  be  re^ 
owner  of  the  estate.    But  it  is  an  indulgence  in  a  mortgagee  to  suffer  the  cewer^  hy  wk4m 
owner  of  the  estate  to  propose  a  receiver,  and  he  is  not  bound  do  it ;  if  mode. 
therefore,  the  mortgagee  propose  one  oerson,  and  the  mortgagor  another, 
the  proposal  of  the  former  wiU  be  preferred.     fVWdtu  v.  WtUianUj  3  Ves. 
589.    The  proposal  cannot  be  made  by  a  stranger,  2  Madd.  Rep.  949 ;  for    • 
in  aU  the  cases  that  have  occurred,  it  has  been  made  by  a  party  interested. 
This  proposal  the  Master  may  approve  or  reject.    In  fornung  his  indgment 
he  is  said  to  be  much  influenced  by  the  approbation  of  a  mijonty  of  the 
parties  particularly  interested  in  the  appomtment.    1  Turn.  Sc  Yen.  Prac. 
148.    If  he  disapproves  of  the  proposal,  and  the  parties  are  not  satisfied, 
they  may  apply  to  the  Chancellor,  who  wiU  direct  the  Master  to  state  his 
reasons  for  rejecting  the  receiver.    But  when  the  Master  has  approved  df 
one  or  two  persons  proposed,  the  court  wiU  not  disturb  his  choice,  unless 
the  person  chosen  be  shewn  to  be  unfit  or  improper,  or  unless  there  be  a 
personal  objection  to  the  man.    And  in  no  case  wdl  the  court  enter  into  a 
eomparisoo  of  the  more  or  less  fitness  of  the  competitors,  nor  into  snmll 
discossions  as  to  who  shaU  be  the  receiver  and  have  the  allowance.    Atiar- 
mey-iStntrul  v.  Day,  t  Madd.  Rep.  25S.     Thomas  v.  Damkin^  3  Bro.  C.  C. 
507.    S,  C.  1  Ves.  iun.  452.    Creuze  v.  Buhap  of  London,  2  Bro.  C.  C.  852. 
GmUmd  v.  GarUnd,  2  Ves.  jon.  137.    Bowertbank  v.  Coha&eaUy  3  Ves.  164. 
UrUkim  v.  fVUHauu,  lb.  588.    Tkorpe  v.  Thorpey  12  Ves.  317.    Eggint<m  v. 
Fimvaty  stated  from  MS.  2  Madd.  Icep.  253.    But  note,  that  exceptions  to 
the  appomtment  of  a  receiver  may  be  taken  by  petition.    Uughu  v.  WU- 
ttAMyfiVes.  459. 

II S.  In  Aitormey-Gimral  v.  Pay,  nbi  8upra,'it  was  made  a  question  by  the   PartUi  neglect" 
Tice-Chancellor,  whether,  if  the  parties  neglect  to  propose  a  receiver,  the   ing  to  propooe^ 
Master  may  appoint  one  himself;  or  whether  an  application  must  not  rather   Master  may  op* 
be  BMiide  to  the  court?    His  Honor  Inclined  to  the  latter  opinion,  but  would  poUU  receiver, 
■ot  decide  the  question  then,  nor  say  that  the  Master  coutd  not  in  any  case 
appoint  a  receiver :  but,  in  the  case  before  the  court,  the  neglect  of  the 
pctrties  was  accounted  for)  and  tkt  Master  was  thereupon  directed  to  re- 
view his  report,  and  to  entertain  the  proposal  of  a  receiver  made  1^  the 
parties,  which,  in  effect,  annuUed  the  appointment  made  by  the  Master  in 
the  interval. 

II 4.  The  court  has,  at  aU  thnes,  evinced  a  great  reluctance  in  controuUng    Master's  ap^ 
the  Master's  approbation  and  appointment  of  a  receiver,  without  a  special  promi  nol  dis* 
€sme.    Anon.  3  Yes.  515.    There  must  of  necessity  be  a  degree  of  discretion   turhed  but  on 
confided  in  officers  appointed  for  the  management  of  concerns,  full  of  de-  special  gromids* 
tail  and  complicated  circumstances;  and  those  who  impeach  thejodgnleat 
•f  those  officers  upon  such  points,  must  shew  a  reason  for  the  exception.   ' 
I<ord  Alvanley  therefore  in  Bowersbank  v.  CoUasseaUy  nbi  supra,  states  truly, 
that  the  Judgment  of  the  Master  is  not  to  be  disturbed,  only  upon  special 
gramnds  and  a  strong  cascy  to  shew  that  the  person  appointed  ought  not  to 
be  the  receiver.    £t  vide  Thorpe  v.  Thorpe^  12  Ves.  320. 

IJ  5.  When  it  is  said  that  a  receiver  may  be  appointed  on  motion,  it  must  Motion  for  re- 
he  understood  to  be  a  motion  in  a  cause ;  for  there  is  not  any  instance,  ex-  ceivery  at  what 
eept  in  the  case  of  idiots  and  lunatics,  (l  Atk.  578)  of  a  receiver  being  ap-   <im^  it  may  be 
pointed  where  there  is  no  bill  filed.    Anon,  1  Atk.  489.  Monntfort,  ex  parie^  made. 
t5  Ves.  445.    Sed  vide  Pitcher  v.  HeUery  2  Dick.  580.  contrH,    So  it  was  said 
in  Whsifleldy  expartCy  2  Atk.  315,  that  the  court  had  not  a  jurisdiction  to 
appoint  a  receiver,  unless  a  cause  were  depending.    But  immediately  after 
a  hkll  has  been  filed,  a  motion  may  be  made,  and  the  court  wUl  grant  a  re- 
ference according  to  circumstanoRs.    Thus,  in  Ungonin  v.  Basely,  13  Ves. 
t059  a  receiver  was  appointed  on  a  motion,  before  the  hearing  of  the  cause,   Brfore  hearing. 
asrainst  a  person  bavins  the  lesal  and  beneficial  estate  upon  a  strong  ground 
Of  snspicion  of  abused  confic^nce,  arising  on  the  answer :  and  in  Metcaife 
V.  Fulvertofty  1  Ves.  &  B.  180.  and  Brodie  v.  Barry ,  3  Meriv.  695.    S.  C. 
jS  Ves.  5c  B.  36. 197,  a  receiver  was  appointed  b^ore  answer.    But  in  another   Brfore  answer y 
the  Chancellor  would  not  appoint  a  receiver  against  the  legal  estate  oi  strong  case. 
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to  run  on,  with  a  des^  to  get  in  die  estate,  on  whicb  he  lent 
his  mone J,  and  become  die  purchaser,  which  maj  be  ctUed  an 
ill  intent,  yet  he  shall  not  lose  his  interest. 


ttscBiiru. 


maybe 
made  rftrr  de» 
•rUf  hut  net  er 
ex  parte. 
JlbliM  /or  r#* 
ctififr  ind  <»- 
jwMiimiekould 
heeepurtde. 
Petri  rfeetati. 


Mortgagee. 


WkewmySe 


MeriKOgee  emh 
Ml'  be  reetwer 
witkeemhimeni^ 
Sill  he  MtvjMy 

Miy: 


be/are  the  heariag  of  Uie  caojie,  althoogh  affidsTits  were  pat  io  sweariof  to 
the  tmtii  o(  certain  facts  alleged  ia  the  bill.  The  Chancellor  aaid  the  covt 
atwavs  relnctantly  interfered  acainst  the  lep^  tiUe,  and  only  in  a  case  of 
frand  (clearly  proved)  and  of  inuninent  danger.  LUnfd  ▼•  Peeemgkmkf 
3  Meriv.  697.  Kt  fide  S.  C,  16  Vea.  59.  Vamn  v.  Bametty  t  Bro.  C.  C.  156. 
JdiddleUm  v.  DodeweUf  13  Yes.  S66.  Jhuhcertk  ▼.  Trufardy  18  Vet.  tSS.  tad 
MagttSre  ▼.  Alle»y  1  Ball  de  Bea.  75.  and  references  in  note,  p.  76.  Locd 
Ersklne,  however,  in  a  case  which  occurred  previonsly  to  that  of  XJoyd  v. 
PoMemgham^  ubi  snpra,  appointed  a  receiver  bifwe  mmoer^  npon  affidavits  of 
niaapplication  and  danger  to  the  proper^  in  the  hands  of  an  executor.  The 
co-execators  were  consenting  to  the  order,  which  made  a  material  fealue 
in  the  case.  His  Lordship  acknowledged  the  general  principle ;  aod  said, 
that  to  induce  the  court  to  interfere,  especially  before  answer,  a  stroag 
special  ground  mnst  be  made  ovt.  In  the  case  before  the  court,  the  pro- 
perty was  in  danger  from  insolvency  existing  or  expected ;  and  though  the 
administration  was  not  to  be  taken  from  an  executor  npon  slight  groonds, 
yet  his  Lordship  said  he  mast  make  the  order  for  a  receiver  in  tlMt  caie. 
13  Yes.  S69. 

II  6.  A  motion  for  a  receiver  may  be  made  rfter  a  decree^  Ikoagfc  ail 
yrayed  for  by  the  bill ;  but  it  Is  at  the  option  of  the  court  whether  it  will  be 
then  granted.  See  CooJirs  v.  Gwtfu,  3  Atk.  690.  And  note,  that  a  notion 
for  a  receiver  cannot  be  made  ex  parte ;  notice  of  motion  mn«t  always  be 
given,  t  Madd.  Ch.  23t.  An  application  for  an  inJQnction  and  the  ap* 
pointment  of  a  receiver,  should  be  made  the  samect  of  two  successive  mo* 
tions,  Laween  v.  Jlforfon,  1  Price,  303 ;  but  it  mi^  be  made  in  the  altenu- 
tive,  as,  that  the  Huanction  might  be  dissolved,  or  a  receiver  ap^inted. 
Price  V.  tViUiamef  1  Yes.  jun.  401.  A  receiver  may  be  appointed  ot  aa  oa- 
dlvided  part  of  an  estate.  Cahert  v.  Jdame,  and  Evdym  ▼.  £«eltfa,  t  Dick. 
478.800.  (Sed  vide  what  is  said  of  these  cases  in  Sect.  Yll.faifira.)  Strtet 
▼.  Anderton^  4  Bro.  C.  C.  414.  But  a  receiver  cannot  be  appointed  withoat 
the  mortgagee's  bein||  before  the  court,  if  a  mortgage  appear  on  the  face 
of  the  pleadings.  Price  ▼.  ^tZU^ans,  Coop.  31.  sed  qmere  this  case ;  and  aes 
Jkdmer  v.  Dashwood^  Sect.  Y  4.  infra. 

III  1.  It  is  no  election  to  a  receiver  that  be  is  a  practising  barrister ;  bat 
the  solicitor  in  the  cause  cannot  be  a  receiver,  Garlamd  v.  Gorfaad,  t  Ves. 
jnn.  137.  H^Weine  v.  H^OtiafRS,  3  Yes.  588.  Lewie  v.  Morgan,  5  Price,  At  i 
nor  can  the  receiver-general  of  the  county ;  for  he  having,'  as  such,  give* 
security  to  the  crown,  if  he  were  to  become  indebted,  the  crown  might, 
by  its  prerogative,  sweep  away  all  the  property,  Attwney^Generai  v.  D^t 
9  Madd.  Rep.  «54 ;  nor  can  a  peer  be  a  receiver,  Attormcy-GenereH  v.  Gee, 
S  Yes.  St  B.  «08.  Ptaire,  er  porle,  S  Meriv.  452 ;  nor  the  next  friend  of  aa 
infant,  Sterne  v.  IFatJborl,  3  Madd.  Rep.  64 ;  nor  a  trustee,  Amim.  3  Yes.  515. 
*— — *—  Y.  Joltettd,  8  Yes.  7t ;  but  it  seems  no  objection  to  a  receiver,  that 
he  is  a  trustee  to  preserve  contingent  remainders  ^  or  that  he  is  a  trustee 
with  powers  of  sale  and  exchange ;  but  if  he  has  power  to  lease  he  will  aot 
be  appointed.  Sattcm  v.  Jones,  15  Yes.  584.  If  a  trustee  be  appointed,  he 
will  not  be  allowed  any  emolument  unless  no  other  person  can  be  procared 
who  will  act^ith  equal  advantage  to  the  estate.  Sykee  y.  HssNaga,  11  Vcs. 
363.  The  being  a  member  of  pariiament  or  a  relation  to  way  of  the  partiei, 
or  being  resident  at  a  distance  from  the  estate,  are  not  of  themselves  abso- 
lute disqualifications,  but  they  are  circumstances  which  will  be  comider- 
ably  regarded.    Hyms  v.  Loiti  Newboremgh^  15  Yes.  283. 

Ill  t.  It  is  a  general  rule,  founded  on  ^e  jealousy  whicb  courts  enter- 
tain at  the  inter^rence  of  the  mortgagee  with  the  estate,  that  if  he  he  ia 
possession,  and  receives  the  rents,  he  diall  be  allowed  nothing  lor  his  trou- 
ble. Aoat/Aoa  v.  Hockmere,  1  Yem.  316.  French  y.  fiorMi,  S  Atk.  %VL 
So  In  Chalmere  v.  Goldirta  it  was  held,  that  a  mortgagee  csmnot  have  profit 
by  way  of  coaunission  for  receiving  the  produce  of  the  mortfragor's  interest. 
1  Smith's  Rep.  S5t.  But  if  the  estate  lie  at  such  a  distance,  from  the  place 
€€  his  residence  aa  that  he  must  necessarily  have  employed  a  bailiff  u  the 
property  had  been  his  own,  he  will  be  allowed  sach  amiis  as  he  actasUy 
paid  to  a  bailiff,  per  Lord  Chancellor,  in  Gedfity  v.  $%'mU0m,  3  Atk.  51^ 
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A  subsequent  incumbrancer  may  redeem  a  former  one  (ft).  Subseqvmt  in- 
And  where  ihere  was  a  mortgage,  and  the  mortgagor  afterwards  ^2Lm"^«i«r*^ 

that,  qjfterfore* 
(k)  FeU  V.  Brown,  infra.  [430.  et  vide  2  Bro.  Ch.  Ca,  «76.— £d.]  chiure  and  pur- 

chtae  of  equity 


m     *i 


In  Lmngsitffe  ▼.  fenwiek^  10  Ves.  405,  it  was  stated  that  the  mortgagee  was      Receiver. 
the  attorney  of  the  mortgagor,  and  in  an  aocoant  settled  between  them,  that  Account  opened 
lie  had  charged  a  poundage  for  having  receif  ed  the  rents,  in  which  respect  on  proof  that 
the  aceoont  was  impeached.    The  Master  of  the  Rolls  at  the  hearing  ob-   tnortgagfe 
served,  that  nothing  was  to  be  considered  as  evidence  that  the  appointment  charged  for  rc- 
of  a  receiver  was  necessary  but  that  appointment  itself;  and  the  court  took  ceiving* 
the  circomstance,  that  a  receiver  was  not  appointed  as  evidence  that  a 
receiver  was  not  necessary.    As  to  the  acquiescence,  the  situation  of  tlie 
parties  as  attorney  and  client  prevented  the  effect  of  that.    But  his  Honor 
did  not  mean  to  say  generally,  that  ignorance  of  the  law  would  open  an  ac* 
connt ;  but  as  between  these  parties  standin^i;  in  the  relation  to  each  other 
as  they  did,  liberty,  he  thought,  must  be  given  to  surcharge  and  falsify, 
which  was  ordered  accordingly. 

Ill  S,  In  a  case  which  occurred  at  common  law,  B.  lent  A.  a  sum  of  mo*   Mortgagee  may 
ney,  and  secured  the  same  by  a  mortgai^e  of  certain  estates  in  C.    'I'he  deed  receive  renia^ 
w«nt  on  to  recite,  that  for  better  securing  the  mortgage  money,  it  had  been   but  nsurunu  to 
agreed  between  the  parties  that  B.  should  l\*  receiver  of  the  rents  of  the   take  aaUajf  for 
estates,  with  a  salary  of  40/.  a  year,  by  way  of  commission  money  for  his  %t. 
tronble  and  loss  of  tune ;  and  B.  was  invested  with  the  power  and  office 
•f  receiver  at  the  stipulated  salary  accordingly.    This  was  held  to  be  a 
clause  which  enabled  B.  to  retain  usurious  interest.    But  Mr.  J.  Ashhurst 
(Bailer  and  Grose,  Js.  agreeing  with  him)  considered  it  competent  to  the 
plaintiff  to  appoint  the  defendant  receiver  of  the  rents ;  and  if  the  defend- 
ant had  merely  received  the  rents  in  that  character,  the  transaction  would 
have  been  perfectly  innocent ;  so  that  the  defendant  would  not  have  been 
guilty  of  usury  {C  there  had  ao#  been  a  uturiotuM  taking.    Scott  v.  Breet^ 
t  T.  ft.  S41,  cited  and  acknowledged  by  Lord  Eldon  in  Chalmers  v.  GokU 
iPM,  9  Ves.  260.    In  like  manner  Lord  Kedesdale  observed  in  Carew  v. 
Jolmttonej  S  Sch.'&  Lef.  301,  that  the  'mortgagee  was  not  entitled  to  charge 
receiver's  fees  for  himself,  though  he  might  u  he  actually  paid  a  receiver. 
But  the  evidence  was,  that  the  mortgagee  received  for  himself.    This, 
therefore,  was  frandnlently  erroue4>us,  and  taking  an  advantage  to  himself 
which  a  mortgagee  had  no  right  to  do.    Et  vide  Scatterwood  v.  Harrieaom^ 
Moae.  128.    And  note,  the  Court  of  Chancery  will  not  carry  an  agreement 
between  the  mortgagor  and  mortgagee  for  this  purpose  into  effect.    Funek 
Y.  aar«K,«Atk.  120. 

Ill  4.  The  latest  case  on  this  point  is  that  of  Datia  v.  Denby^  3  Madd.   Salary  t^f  rr- 
Rep.  170.    There  a  mortgagee  was  allowed  the  expence  of  a  receiver,  the  cewer  appointed 
mortgaged  property  consisting  of  small  honses  at  inferior  rents,  and  the   (y  mortgagee 
mortgagee  hving  at  a  distance.    The  Vice-Chancellor  observed :— '<  This  is  not  aUowed,  ex- 
a  case  of  general  importance.    A  mortgagee  cannot  be  paid  as  a  receiver,  cept  when. 
Bor  can  he  generally  and  universally,  when  he  takes  possession,  appoint  a 
receiver.    But  if  the  nature  of  the  estate  be  such  that  great  time  and 
troable  must  be  sacrificed  in  the  receipt  of  the  rents,  he  may  appoint  a 
receiver.    Here  the  mortj^agee  resided  at  Dorking ;  and  the  mortgaged  pro- 
perty was  of  such  a  description  that  a  provident  owner  of  the  estate,  whose 
time  was  of  value  to  him,  would  probably  have  thought  it  right  to  appoint 
a  receiver.    The  trustee's  residence  is  immaterial.    He  was  not  the  person 
beneficially  entitled,  nor  the  person  to  receive  the  rents.    The  charge, 
therefore,  of  a  receiver  during  the  life  of  the  assignee  of  the  qiortgage  must 
be  allowed.'' 

IV.  The  course  of  the  court,  it  has  been  already  mentioned,  requires  a  Aasignmint  of 
aecarity  by  the  receiver,  and  two  sureties  in  a  recogniiaiice.    The  taking  mortgage  bad 
an  assignment  of  a  mortgage  belonging  to  the  receiver,  instead  of  pursuing  aecurityfor  a 
the  usual  course  of  the  court,  has  been  considered  improper.    Mead  v.   receiver. 
Orreryy  3  Atk.  237.    There  are  cases,  however,  where  a  receiver  named 
.by  all  parties  interested  has  been  appointed  on  his  own  recognisance  only, 
as   In  Caunteaa  of  Carlisle  v.  Lord  Berkley,  Amb.  599.    S.  C.  1  Dick.  68. 
If,  upon  winding  up  the  accounts,  there  appears  to  be  a  balance  due  to  the   Sweties9 
receiver,  justice  requires,  that  on  the  application  of  the  surety,  he  shall  be 
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ffrtdempiion  acknowledged  three  judgments  to  other  persons  for  other  money 
if!«iuf^^wH  due(/),   two  of  -  the    persons  to  whom   the  ju^menta  were 

iicit  of  incunt' 

brtmee  bffort  W  Greswnld  v.  Marsbauiy    2  Ch«  [et  vide  CkurchiU  v.  Grmntj  Nets. 

fortclomre.  ^^*  1^^*    [^*  ^-  postea,  563.— £(f.]  Ch.  Re|).  89.  1  CI).  Ca.  35.    Shtrma 

Crisp  V.  Hi'uthf  7  Vin.  Abr.  52,  pi.  2.  v.  Robbins^  Finch.  Rep;  406.— £4.] 

1.-  , 

Receivba.  indemnified  oot  of  such  balance  in  what  payments  be  may  have  made  for 
the  receiver ;  and  tlu»  the  court *wiU  direct :  for  the  receiver  is  an  officer  of 
the  court,  and  ^  the  surety  is  so  in  a  sense.  See  furtiier  as  to  sureties,  Brdt 
V.  Clo§e^  16  East,  S9S.  Glasgup  v.  Harrissmiy  3  Ves.  St  B.  135.  Sureties  for 
a  receiver  are  not  disdiarged  at  tfaeur  request,  Gr^ffUha  v.  GriffUhMf  t  Ves. 
400,  unless  their  office  is  at  an  end,  and  their  accounts  are  finally  settled^ 
in  which  case  they  may  apply  by  petition  to  have  their  r^cognicances  va- 
cated. 1  Turn.  Sc  Ven.  Prac.  152.  Prac.  Reg.  Ch.  299. 
When  aecrnid  V  1.  A  second  mortgagee  cannot  in  genend,  if  the  mortgagor  be  living^ 

mortgagee  may  have  a  receiver  appointed  vrithout  the  consent  of  the  first  mortgagee,  be- 
kwoe  receiver  cause  the  court  cannot  prevent  the  first  mortgagee  from  bringing  an  ejecl- 
uppointed.  ment  against  the  receiver  as  soon  as  he  enters  into  posseseion,  PhifipB  v* 

Bishop  <if  Bath  and  fVells,  2  Dick.  608.  PhUlips  v.  jltkinson^  2  Bro.  C.  €.  272. 
Sed  vide  HainMT  y.Daskwood  and  Bryan  v.  ComucAc,  nbi  infra.  Sect.V4b 
for  exceptions ;  but  if  the  estate  be  in  possession  of  the  first  mortgagee, 
and  he  has  been  negligent  in  his  accounts,  and  cannot  sWfear  what  sum  is 
due  to  him,  the  court,  at  the  distance  of  a  second  mortgagee,  will  appoint 
a  receiver.  Codriitgton  v.  Parker,  16  Ves*  469.  But  tlM  court  is  very  jea- 
h>tts  in  taking  the  estate  from  the  first  incund>rancer ;  and  therefore  if  a 
mortgagee,  Siongh  he  cannot  state  with  any  great  precision  what  sum  ia 
due  to  liim,  can  say,  upon  path,  that  he  believes  a  sum  of  money  is  due, 
and  thsit  his  mortgage  still  remains  unsatisfied,  tiie  court  will  not  take  tfie 
possession  from  him,  even  for  the  purpose  of  placing  it  in  the  hands  of  the 
court ;  but  yrhere  he  cannot  say  a  sMlling  is  due,  the  court  will  take  pos- 
session of  the  estate ;  and  if  it  be  a  colonial  estate  will  appomt  a  consignee, 
Quarrell  v.  Beckfordf  13  Ves.  397,  citing  and  approying  the  principle  laid 
Fffsl  mortgagee  down  in  CTuanbers  v.  Goldirm,  reported  as  to  this  point,  1  Smith,  252.  If 
€tnuwt  have  re*  there  is  any  thing  due,  the  court  cannot  substitute  another  secnrily  for  that 
feiaardppomled,  which  the  mort^gee  has  contracted  for.     lu  a  late  determination,  B««fy 

V.  Sewell,  1  Jac.  Sc  Walk.  647,  the  Lord  Chancellor,  confirming  what  he  laid 
down  in  BeekfordPs  caiUy  said,  he  knew  of  no  instance  where  the  court  had 
appointed  a  receiver  against  a  mortgagee  in  possession,  unless  the  parties 
making  the  application  would  pay  him  off;  and  pay  him  off  according  to  his 
denumd  as  be  stated  it  himself.  He  could  not  appoint  a  receiver  ag»iast 
the  defendants,  unless  their  confession  was  produced  that  they  were  paid 
off,  or  their  refusal  to  accept  what  was  due  to  them.  The  rule  about  re* 
reivers  was  very  clear :  if  a  man  has  a  legal  mortgage,  he  cannot  have  a 
receiver  appointed ;  he  has  nothing  to  do  but  to  take  possession.  If  he  has 
only  ah  equitable  mortgage,  that  is,  if  there  is  a  prior  mortgage,  then  if 
the  prior  mortgagee  is  not  in  possession,  the  other  may  have  a  receiver 
without  prejudice  to  his  taking  possession ;  but  if  he  is  in  possession,  yoa 
eannot  come  here  for  a  receiver,  you  must  redeem  him ;  ana  then  in  taking 
the  accounts  he  will  not  be  allowed  any  sums  that  he  may  have  paid  over 
to  the  mortgagor  after  notice  of  the  subsequent  incumbrance.  And  his 
Lordship  said  he  remembered  a  case  where  it  was  much  discussed,  whether 
the  court  would  appoint  a  receiver  when  it  appeared  by  the  bill  that  thers 
was  a  prior  mortgagee  who  was.  not  in  possession.  Lord  Eldon  had  a  note 
of  that  case  ;  there  Lord  Thurlow  made  the  appointment  without  prejudice 
to  the  first  mortgagee's  taking  possession,  and  that  was  afterwards  fi>Uowed 
by  Lord  Kenyon,  in  Phipps  v.  Bishop  of  Bath  and  fVeUsj  nbi  supra. 
S^ffect  of  laches  ^  ^»  Laches  in  the  first  mortgagee,  though  it  will  not  deprive hun  of  Us 
m  first  Mortga*  ^^K^^  estate,  will  turn  tiie  countenance  of  the  court  against  him  in  favour  of 
'  gg^,  the  next  incumbrancer.    Thus,  where  a  second  incumbrancer  obtained  the 

appointment  of  a  receiver  and  a  decree  for  a  sale,  without  making  the 
first  incumbrancer  a  party,  a  petition  by  the  latter  for  a  reference  to  ascer- 
tain priorities  was  refused,  on  the  ground  that  the  petitioner  had  con- 
menced  a  suit  for  the  dame  purpose,  and  had  delayed  it ;  but  leave  was 
given  him  to  bring  an  ejectment.  Brooks  v.  Greathed,  1  Jac.  Sc  Walk.  178. 
ist  J^forfgnffte  V  3.  It  seems  that  if  the  prior  mortgagee  refuse  to  take  possession  of 
9efiisin^  to  lake  the  estate,  a  subsequeol  BMrtgagee  may  insist  upon  a  receiver  being  SR- 
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given  (to  the  intent  that,  the  mor^ge  being  ;et  aside,  they 

might  take  out  execution  on  their  judgments)  gave  notice  to     £  360  ] 

pointed  with  directions  to  keep  down  the  interest;  and  Lord  Thurlow  ap-      Receiver*^ 
pointed  a  receiver  at  the  instance  of  one  of  the  mortgagors  to  keep  down   possession  ; 
the  mortgage  interest,  unless  the  mortgaj^ee  chose   to  take  possession,  al-   ad,  AUrtgaget 
thoogfa  the  mortgagee  opposed  the  application*    This,  his  Lordship  ordered   may  insist  on 
in  Newmttn  v.  Newmarif  where  a  receiver  was  appointed  in  the  place  of  neg-   afppoiwimaU  rf 
ligent  tmstees,  notwithstanding  the  mortgagee  opposed  the  appointment,  recnoer. 
From  the  MSS,  of  Lord  Colchester,  reported  in  Belt* s  edit,  or  Bro.  C.  C. 
ToK  U.  p.  91,  n.  (7). 

V  4.  As  a  general  rule,  it  has  been  stated,  supra.  Sect.  V  1,  that  a  re«  Coms  where  re^ 
cdirer  will  not  be  appointed  without  the  consent  or  the  first  mortgagee,  cetiwr  ha$  bum 
The  three  followhig  cases  are  either  exceptions  to  that  rule,  or  are  directly  tqfpoinied  wiih" 
opposed  to  it.    The  latter  limb  of  the  alternative  is  most  probably  the  true  oui  conaeM   si 
one,  if  a  choice  betwedn  them  must  be  made.    At  least  the  general  appli-  fim  mmigagee* 
cability  of  the  doctrine  is  much  staggered  by  the  occurrence  of  these 
dedsions.    In  Bryan  y.  Cormiek,  i  Cox  Ch.  Ca.  4S2.  a  bill  was  filed  by  cre- 
ditors for  payment  of  debts  out  of  real  estates  which  were  in  mortgage.   On 
a  receiver  being  moved  for,  an  objection  was  takeh,  on  the  general  ground,         ,     . 
that  tiie  court  never  appointed  a  receiver  of  a  mortgaged  estate  without  the 
consent  of  the  mortgagee.    The  Lord  Chancellor  asked  if  the  mortgagees 
were  in  possession  ?  ana  it  appearing  that  they  were  not,  his  Lordship  said 
he  could  see  no  reason,  if  the  mortgagee  had  not  thought  proper  to  take 
possession,  why  the  court  should  not  put  a  receiver  on  the  estate,  so  as  that  it 
shonid  be  without  pn*judice  to  the  mortgagee's  ri|ht  to  obtain  the  possession ; 
and  his  Lordship  ordered  a  receiver  to  be  appomted  accordingly.— In  DaU 
mer  ▼.  D^Mkwood^  t  Cox  Ch.  Ca.  378,  A.  Iiaving  charged  his  estate  ^with 
mortga^  and  other  incumbrances  to  a  very  large  amount,  appointed  B. 
to  be  his  steward  or  receiver  of  all  his  estates,  witii  verbal  directions  to 
pay  interest  to  the  mortgaxees,  and  to  pay  over  the  surplus  of  the  rents  to 
ttioiaelf.    On  makhig  a  fifth  tnortgage,  A.,  by  ^ed,    appointed  B.  re- 
ceiver of  the  estates  comprised  in  Uiat  mortgage,  in  vast,  to  keep  down  the 
interest  of  that  mortgage,  and  to  pay  over  the  residue  of  the  rents  to  him- 
self.    A.  afterwards  granted  several  annuities,  which  he  charged  on  all  the 
mor^aged  premises,  and  demised  the  same  to  a  trustee  for  securing  the 
aaid  annuities  in  manner  therein  mentioned,  and  subject  thereto,  to  permit 
A.  to^receive  the  surplus  monies 'or  rents  for  his  own  benefit'  At  the  time  of 
granting  these  annuities,  A.  represented  the  estates  to  be  free  from  all  in- 
cumbrances.   On  a  bill  filed  by  the  annuitants  against  A.  and  B.  (without 
making  any  other  prior  incumbrancers  parties)  the  court  restrained  B.  from 
paying  over  any  part  of  the  rents  to  A.  and  af  pointed  a  receiver  without  pre- 
jnclice  to  the  prior  mortgagee's  taking  possession.   The  Master  of  the  Rolls, 
in  delivering  his  judgment,  observed,  that  if  a  first  mortgagee  were  in  pos- 
deaafon,  the  court  would  not  sorely  prevent  his  paying  0^er  the  surplus  rents 
to  the  mortgagor  instead  of  to  the  second  mortgagee,  thou^  the  first 
mortgagee,  if  he  thought  proper,  might  keep  it  in  discharge  of  his  principal. 
Then,  if  tiie  first  mortgagee  would  not  take  possession,  why  was  ^ot  this 
court  to  give  the  surplus  rents  to  the  second  mortgagee  ?    And  it  never  could 
be  necessary^  to  make  tite  first  mortgagees  jaarties  to  such  a  suit*    It  was  every 
day^s  practice  to  pot  receivers  upon  inrant's  estates  which  are  in  mortgage, 
Mciihamt  having  the  mortgagees  before  the  coitri.— So,  in  a  late  case  CNortcay  v.  Mortgagees  no* 
Rou>^  19Ves.  153),  the  present  Lord  Chancellor  stated  himself  to  be  of  thing  to  do  with 
opinion,  that  taking  care  the  mortgagees  had  no  legal  title  set  up  against  motion  for  rr- 
theniy  they  had  noting  to  do  wUh  a  motion  for  a  receiver.    They  might  enter  ceiveri  \f  their 
as  mortgagees.    The  appointment  of  a  receiver  would  not  prejudice  that  t^g^  tm^  nui 
right ;  and  the  constant  habit  of  the  court,  upon  such  a  motion,  was  not  to  endangered^ 
look  at  mortgagees  farther   than  to  take  ^we  that  they  were  not  pre* 
jadlced. 

.  V  5.  Where  a  second  mortgagee^  who  had  sold  part  of  his  mortga^  to  Under-mortga' 
the  tenant  in  possession  of  part  ot  the  premises,  applied  for  a  receiver,  gff^  being  fe- 
the  tenant  in  possession  objected,  on  the  ground  that  the  rent,  which  he  was  ^ani  in  posses* 
to  pay,  was  just  equal  to  the  interest  he  was  entitled  to  receive  on  hi»  tig^  cannot  ob* 
share  of  the  money  due  on  the  mortgage,  and  that  therefore  it  would  but  ject  to  append' 
increase  the  expence  by  his  paying  into  court,  as  rent,  what  he  must  receive  menti^reaircr, 
bacic  as  interest.  Bat  tlie  Barons  of  tlie  Exchequer  tliought  tliat  the  de- 
fendant could  not  unite  his  two  characters  of  mortgagee  and  tenant,  and 
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the  mortgagee  ikereof,  and  requested  him  to  accept  of  his 
money,  which,  they  said,  they  were  ready  to  pay  to  him ;  and 

Recbiv&h.  that  his  possession  being  as  tenant,  could  not  be  set  up  against  the  other 
mortgagee.  They  therefore  granted  an  order  for  a  receiver.  ArduUcw  t. 
Bowts^  S  Anstr.  75t*  Bnt, 
Rnnter  not  vf'  ^  ^'  ^'^®  court  will  not  appoint  a  receiver,  when  the  matter  in  dispute 
vohUed  wken  clepends  on  the  legal  title,  unless  strong  grounds  are  shewn,  and  the  rents 
Ueal  tUU  in  ^^^  ^  imminent  danger.  Mordaunt  v.  Hooper,  Amb.  311 .  But  where  a  per- 
dumUe  tuUess  -  '°"  takes  a  conveyance  of  a  legal  estate  subject  to  equitable  interests,  be 
rents  «r€  in  ^^^^  satisfy  those  interests,  or  submit  to  the  appointment  of  a  receiver. 
^^^^^  Per  Lord  Eldon  in  Pritclutrd  v.  Fleetwood,  1  Meriv.  65.    If,  therefore,  a  par- 

^^   *  chaser  of  the  legal  estate  in  lands  subject  to  an  equitable  rent-charge. 

Receiver  up-  ''efiise  to  pay  the  rent-charge,  a  receiver  will  be  appointed.  In  Uke  manner 
vovnledinJacw  *"  equitable  mortgagee  may  apply  Vor  a  receiver ;  Curling  v.  jLord  Letfcetter, 
'ufeuuUable  in-  ^'®*  *  Madd.  Ch.  «34;  and  in  a  late  case  where  the  defendant,  on  an 
cMmHrttneer      '  *^vance  of  money,  agreed  to  execute  a  mortgage,  but  afterwjirds  refused 

to  perform  his  agreement,  the  Vice  Chancellor  said,  take  your  motion  for  a 

receiver :  if  the  defendant  had  performed  his  agreement,  you  would  be 

Entitled  to  bring  an  ejectment.    Skakel  v,  Duke  qf  Marlborough,  4  Madd. 

Rep.  463, 

JUmainder'^mttn      ^'^'  ^^  the  tenant  for  life  does  not  keep  down  tlie  interest  of  mortgages 

wutjfpui  receiver  ^^^  other  incumbrances  on  the  estate,  the  remainder-man  may  apply  to 

«M  tenant  for      ''^^®  ^  receiver  appointed  with  power  to  pay  the  interest,  and  remit  the 

Ufg^  tenant  for  life  the  furplns.    1  Sch.  &  Let.  407,  et  vide  Davis  v.  Duke  qf 

JUarlboroujghj  *i  John  Wils.  149. 151. 
Oblxgol^an  to  On  a  bill  filed  by  an  infant  tenant  in  tail  in  remainder,  a  i*eceiver  was 

keep  down  !••  appointed  on  his  father,  tenant  for  life,  with  an  order  to  keep  down  the 
tercet  crnn  onlu  interest  of  incumbrances  out  of  the  rents.  He  kept  down  accordingly  the 
hemforced  hy  Interest  of  all  but  one  mortgage,  the  interest  of  which  (belonguig  to  an  m- 
remainder-man  *  ^^uit)  was  never  applied  for,  except  a  small  portion  for  maintenance,  the 
he  barred,  ^e*  residue  of  the  rents  being  paid  into  court  to  the  credit  of  the  cause.  The 
liMi  cann/et  be  ^sither  died,  and  the  tenant  in  tail  then  in  possession,  coming  of  age,  suf- 
agitated*  fered  a  recovery  and  re-settled  the  estate,   and  afterwards  died.    The 

Master,  by  his  report,  certified,  that  the  son  was  not  bound  while  tenant  in 
tail  in  remainder,  to  keep  down  the  interest  of  the  incumbrances,  and 
consequentlv  that  the  rents  paid  into  court  during  that  period  belonged  to 
his  personal  representatives.  The  party  claiming  to  be  entitled  to  the 
estate  under  the  settlement,  petitioned  for  leave  to  except  to  the  report  on 
the  following  grpunds  :r-lst.  That  in  the  case  of  an  infant  tenant  in  tail^ 
the  interest  pf  incumbrances  ought  to  be  kept  down  out  of  the  rents, 
tfd.  That  the  direction  to  the  receiver  to  keep  down  the  interest,  amounted 
to  an  appropriation  of  so  much  of  the  rents  to  that  purpose;  and, 
3d.  That  the  son,  by  not  claiming  the  fund  when  of  age,  shewed  an  in- 
tention that  it  should  be  so  appropriated. 
Rea9ona  for  "Tbe  Master  of  the  Rolls  observed,  that  the  direction  to  the  receiver  to 

placing  receiver  keep  down  the  rents  was  certainly  given  without  the  least  view  to  the 
on  tenant  for  interests  of  the  real  and  personal  representatives.  It  was  given  partly  in 
l^f,   -  justice  to  the  incumbrancers,  that  they  might  not  be  injured  by  the  act  of 

the  court  in  taking  possession  of  th€  rents  and  profits  to  which  they  had  a 

right  to  resort  for  the  payment  of  their  interest,  and  partly  for  the  benefit 

of  the  estate  itself,  lest  the  incumbrancers,  having  their  interest  stopped, 

might  be  induced  to  resort  to  proceedings  tiiat  would  be  injurious  to  those 

standing  behind  tliem.    The  incumbrancers  might  or  might  not  avail  tiiem- 

selves  of  the  order  by  applying  to  the  receiver.    [S.  L.  1  Swanst  579, 

infra,  s.  IX  ?.]    If  thev  applied  to  him,  they  would  eitiier  be  paid  their  ia- 

terest,  or  if  he  refused  or  neglected  to  pay  them,  they  might  complain  to 

the  court  of  such  neglect  or  refusal.    But  if  they  omitted  to  apply  fortbe 

interest,  it  was  to  be  presumed  that  they  were  satisfied  with  the  seca- 

Incumltraneer      ^^^^  ^'^^  '^^^  ^^^  ^^^  ^^  interest  and  the  principal.    The  Court  did  not 

loses  his  inlC'     ^^^^^  payment  upon  them,  nor  did  it  set  apart  any  portion  of  the  rents  awl 

rest  bu  suffering  P^'^^ts  to  answer  unclaimed  interest.    Ilie  balance  was  paid  by  the  re- 

receizer  to  pass  ^^^'9  '^^^  carried  to  the  credit  of  the  cause,  without  any  previoos  ea- 

his  accounts        ^"*'^'  whether  all  the  incumbrancers  had  or  had  not  received  their  interest. 

tcithaut  dc'         ^^  ^^^  estate  were  not  in  the  possession  of  the  court,  one  incumbrancer 

utanding  it.         luight  claim  his  interest,  and  insist  upon  being  regularly  paid.    Another 
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tlesured  hini  to  appoint  a  time  when,  and  they  would  pay  him 
within  a  fortnight*     It  was  in  proof  that  no  money  was  acta- 


■light  suffer  his  to  run  in  arn!ar.    The  estate  would  be  discharged  of  the      Rkcehtcr. 

one,  and  remain  burdened  with  the  other.    Why  should  it  be  otherwise 

"When  the  estate  was  in  possession  of  the  court  ?  To  benefit  the  real  at  the 

expence  of  the  personal  estate  was  no  part  of  the  purpose  for  which  the 

order  was  made,  although  it  micht  be  a  consequence  of  the  incnuibrancers 

choosing  to  take  the  benefit  oftiie  direction  given  to  the  receiver.    And 

his  Honour  held,  first,  that  the  general  auestion  could  only  arise  in  favour 

of  a  remainder-man  or  reversioner,  ana  all  such  rights  were,  in  the  case 

before  the  court,  barred  by  the  recovery.    Second,  that  the  order  was  not   ^o  mppropria- 

meant  to  vary  the  rights  of  the  real  and  personal  representatives,  but  to   tion  of  funds  by 

prevent  the  incumbrancer  from  being  prejudiced  by  the  court  taking  the   appointment  of 

estate  into  its  custody,  and  also  to  protect  the  estate  from  hostile  proceed-  receiver, 

ings  on  the  part  of  the  creditors,  and  did  not  amount  to  an  appropriation  ; 

ai^,  lastly,  that  there  was  nothing  in  the  circumstances  to  alter  the  cha-   Rents  paid  into 

racter  of  the  property,  which,  consisting  of  rents'  paid  into  court,   and   ctmrt  bv  kimy 

neither  applied  in  payment  of  interest,  nor  appropriated  for  such  payment,  personal  estate. 

was  personal  estate  and  to  be  dealt  with  accordingly,    Bertie  ▼.  ^arl  <^ 

Abingdon,  S  Meriv.  560. 

VII.  The  conrt  will  not  grant  a  receiver  of  estates  as  between  tenants  in    When  reteher 
common,  except  in  gross  cases  of  exclusion.   The  two  instances  in  Dicken's  apptnnted  on 
Reports  {Coiherl  ▼.  Adams  and  Evelyn  v.  Evelyn^  ubi  supra,  sect.  II 6.)  were  motion  nf  one 
probably  of  an  aggravated  nature,  warranting  the  interposition  of  the   tenant  in  com- 
conrt.    The  ground  for  the  order  m  Street  "V.Andertony  4Bro.  C.C.  414,  mmi  against  his 
does  not  appear.    But  it  was  said  by  the  counsel  arguendo ^  in  Archdecon  v.  eompanion, 
BoweSy  ubi  supra,  sect.  V  5,  that  the  reason  of  it  was,  because  the  tenant  in 
common  in  possession,  took  more  than  his  share  of  the  profits.    Mr.  Belt 
states  an  Anisnymous  ease,  taken  by  himself,  before  Sir  W.  Grant,  M.  R. 
sitting  for  the  Lord  Chancellor,  18th  Nov.  1802,  wherein  a  receiver  was 
appointed,  on  the  motion  of  a  yOunger  brother,  against  the  eldest  brother, 
who  excluded  him  on  the  ground,  that  an  agreement  made  between  them  to  i 

compromise  adverse  claims,  and  whereby  the  ieldest  brother  and  heir  at 
law,  admitted  his  younger  brother  to  a  tenancy  in  common  with  him,  was 
entered  into  while  he  (the  eldest  brother)  was  in  a  state  of  intoxication. 
Belt's  ed.  of  Bro.  C.  C.  4  vol.  414,  n.  (1).  In  MiWank  v.Revett,  t  Meriv.  405, 
a  motion  was  made  on  the  part  of  the  plaintiff,  who  was  a  tenant  in  com* 
mon  with  the  defendant  of  an  estate  in  the  defendant's  occupation,  for  a 
receiver,  and  the  application  was  founded  on  affidavits  of  improper  ma- 
nagement, and  of  a  reservation  of  the  profits,  but  not  amounting  exactly 
to  a  case  of  total  exclusion.  This  was  met  by  counter  affidavits,  stating 
that  a  balance  was  due  to  the  defendant  on  an  unsettled  account  (to  answer 
which,  it  seemed,  he  retained  the  profits).  The  affidavits  also  denied  the 
charges  of  bad  management,  and  produced  instances  of  interference  on  the 
port  of  the  plaintiff.  The  same  learned  Judge,  who  was  also  then  sitting 
lor  the  Lord  Chancellor,  said,  the  question  depended  entirely  on  the  fact, 
vrhether  the  affidavits  did  or  did  not  make  out  a  case  qf  exclusion,  and  on  the 
following  day  observed,  that  the  affidavits  were  insi^cient  to  ground  such 
an  application  upon,  adding,  that  it  required  a  case  of  the  strongest  miscoU' 
dmet  on  the  part  of  a  managing  partner,  to  obtain  a  receiver.  The  motion 
was  consequently  refused. 

VIII  1.  Formerly  a  receiver  was  not  permitted  to  lay  out  money  without  Receveer  laying 
a  previous  order  of  the  court.    But  now  if  the  receiver  has  laid  out  money  out  money  for 
withont  such  previous  order,  a  reference  will  be  made  to  the  Master  to  see  repairs, 
if  the  transaction  were  beneficial  to  the  parties  ;  and  if  found  to  be  so,  the 
receiver  will  be  allowed  the  money  so  expended.    Bbint  v.  CHtherow,  6  Ves. 
799.  Tempest  v.  Ord,  «  Meriv.  56.  In  Attorney-General  v.  Vigor,  U  Ves.  56i, 
the  Lord  Chancellor  observed,  that  the  court  was  not  in  the  habit  of  per- 
mitting receivers  to  apply  the  trust  monies  in  payment  of  repairs  to  any 
€onsiderable  extent,  withont  a  previous  application  ;  but  his  Lordship  directed 
tin  enquiry  in  that  case,  on  an  application  by  the  receiver,  to  ascertain 
whether  the  repairs  were  reasonable.    So,  where  tiie  report  stated  that  the 
expenditure  was  for  the  lasting  benefit  of  the  estate,  and  by  the  direction 
of  the  trustees,  an  order  for  the  allowance  of  repairs  done  by  the  receivers 
wai  made.    Blunt  v.  Ciitherow,  ubi  supra.    See  also  Morris  v.  Ehne,  1  Ves. 
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ally  tendered :  afterwards  the  mortgagee  exhibited  a  bill,  [witlH 
out  making  Uie  judgment  creditors  parties,  of  whose  incum- 


RSCXITBR. 

H*  canmt  lei 
withmU  oil  or* 
der. 


Bui  he  mojf 
ghe  wdiee  to 


Jan.  139 ;  and  as  to  the  managers  of  fVest  India  estates,  Hicks  Y.Huktj 
$  Atk.  274. 

Second.  It  is  Uie  duty  of  the  receivef  to  let  the  estate  to  the  best  advaa- 
tage,  bat  he  cannot  raise  the  rents  npon  slight  grounds,  nor  turn  out  the 
tenants ;  nor  let  even  for  one  year,  without  an  application  to4he  court  far 
an  order  for  that  purpose.  nynney.Newborovjs^hf  lVes.jnn.  164.  &C. 
3  Bro.  C.  C.  88,  et  vide  Morris  v.  Elmtf  1  Ves.  jun.  139.  When  a  receiver 
is  appointed  of  colonial  property,  an  enquiry  is  generally  directed  to  ascer- 
tain what  shall  be  the  term  beyond  whicn  the  receiver  shall  not  be  pemit- 
ted  to  let.  LuuUey  ats.  ,  15  Ves.  91.    If  the  receiver  have  contractsd 

for  a  lease  without  the  consent  of  the  court^  the  court  will,  on  motion,  refer 
it  to  the  Master  to  see  if  the  contract  be  for  the  benefit  of  the  parties,  or 
what  better  rent  could  be  obtained ;  if  the  contract  be  )q»proyed,  it  will 
be  perfected,  ilium.  MS.  2  Madd.  Ch.  244,  and  it  is  not  necessary  to 
give  notice  of  motion  to  the  person  contracting  to  take  the  lease,  bpt 
without  consent  of  the  court  a  lease  by  a  receiver  will  be  invalid.  Dwrn- 
ford  v.  Lane^  24tfa  January,  1806.  MS.  2  Madd.  Ch.  244. 

If  the  receiver  have  a  general  authority  to  let  the  lands  to  tenants  from 
year  to  year,  he  will,  it  seems,  have  also  a  concomitant  autliority  to  deter- 
mine such  tenancies  by  a  regular  notice  to  quit.  Doe  v.  Read,  12  East,  56. 
In  Mansfield  v.  Hamilton,  2  Sch.  &  Lef.  30,  Lord  Redesdale  said,  that  the 
tenants  from  year  to  year,  being  tenants  to  the  receiver,  he  would  not 
turn  them  ,out  without  notice.  And  it  has  been  held,  that  a  receiver 
appointed  under  an  order  of  the  Court  of  Chancery,  is  an  agent  within  the 
meaning  of  the  statute  of  4  Geo.  2.  c.  28.  s.  1,  whloh  gives  double  the  yearly 
▼alne  of  the  premises  against  tenants  holding  over  met  demand  of  posses* 
sion  and  regular  notice  to  quit  by  their  respective  landlords  or  their  agente, 
Wilkinson  v.  CoUey,  5  Burr.  2698.  In  that  case  it  was  also  held,  that  notice 
in  writing,  without  any  formal  demand,  was  sufficient ;  for  the  act  was  a 
remedial  act,  and  notice  to  quit  implied  a  demand  of  possession. 

Third.  If  the  owner  be  in  possession  of  the  estate,  the  receiver  cannot 
distrain,  for  the  owner  cannot  be  tenant  to  the  receiver.    In  a  case  of  this 
kind,  application  should  be  made  to  the  court  for  an  order  directing  the 
owner  to  deliver  up  possession  to  the  receiver.   Grij/Uhe  v.  Grifiths,'^  Ves. 
400.    After  attornment  of  the  tenants,  the  receiver  may  distram  in  his  own 
name  and  on  his  own  authority,  witiiout  any  special  leave  of  the  oonrt. 
(An  order  for  the  attornment  of  the  tenants  usually  accompanies  the  re- 
ceivers' appointment).    Before  attornment  he  must  distrain  in  the  name  of 
the  person  having  the  legal  estate.    Hughs  v.  Hughs,  3  Bro.  C.  C  a5.  &  C. 
1  Ves.  jun.  161,  et  vide  1  Ball  Sc  Be.  483.    In  Pit  v.  Snowden,  3  Atk.  750, 
Lord  Hardwicke  said,  receivers  appointed  by  the  Court  of  Chancery,  had 
a  power  where  they  saw  it  necessary  to  distrain  for  rent,  and  needed  not 
apply  to  the  court  for  a  particular  order,  and  that  he  had  often  wondered 
at  their  doing  it,  as  it  gave  the  tenant  an  opportunity  of  conveying  his 
ffoods  off  the  premises  in  the  mean  time.   But  it  there  were  any  doubt  who 
bad  the  lecal  right  to  the  rent,  tlte  receiver  (as  he  must  then  distrain  in  the 
name  of  the  person  who  has  that  right)  should  make  an  application  to  the 
court  for  an  order  to  distrain.    This  case  of  Pit  v.  Snawdeuy  was  mentioned 
in  1  Ves.  162,  where  the  reporter  adds  a  note,  that  it  did  not  appem*  whe- 
ther there  had  been  an^  attornment  or  not.    After  an  order  to  elect,  to 
proceed  at  law  or  in  equity,  a  receiver,  appointed  bv  the  Court  of  Chancery, 
cannot,  it  is  said,  distrain  for  rent  wiUiout  undertaking  to  proceed  in 
equity  only.    MiUa  v.  Fry,  Coop.  107. 
Fourth,  if  it  be  necessary  ibr  a  receiver  to  commence,  or  defend  an  ejects 
t»t  be  brought,  ment,  he  must,  by  motion,  apply  for  the  leave  of  the  court  to  do  so.    AuffsU 
tUher  by  or       ▼.  Smith,  9  Ves.  S66»    When  he  brings  an  ejectment,  it  must  be  in  his  own 
againstreceiver,  name.    Mansfield  v.  Hamilton,  2  Sch.  &  Lef.  28.    If  the  parties  interested 
without  kate  of  are  infants,  or  being  adult  consent,  a  reference  will  be  made  to  the  Master 
court.  to  see  whether  the  ejectment  is  for  their  benefit    Anon.  6  Ves.  2S7.    In 

that  case  Mr.  Lloyd  {Amicus  curia)  said,  the  understanduiff  was,  that  where 
there  was  a  receiver,  no  person  would  ?>e  permitted  to  bring  an  ejectmept 
or  take  any  other  proceedma  without  the  leave  of  the  court,  whoever  did 
would  be  committed.    And  the  Lord  Chancellor,  laAngell  v.  Smith,  vbi 
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brances  fae  had  actual  notice^  as  to  which  see  antea,  349 ;  and 
postea,  1067]  i^nd  bad  a  decree  to  foreclose^  and  theo  took  a 

•npim,  reiterated  the  same  opinioii,  and  cautioned  tl^e  solicitor  Uiat  be  would  Bbcbivbr. 
proceed  in  tbe  ejectment  at  liis  peril.  So,  in  Brooks  v.  Greaihedy  l  Jac.  Sc 
walk.  178,  tiie  court  laid  down  the  rule  clearly,  that  the  possession  of  the 
receiver  was  not  to  be  disturbed  without  leave  of  court.  The  reason  why 
in  AwgtU  ▼.  Smithf  the  ejectment  was  permitted  to  proceed,  was,  because 
it  had  gone  so  far,  per  Lord  Eldon,  (Chan.)  In  one  case  where  a  receiver 
liad  beta  appointed  of  a  mortgaged  estate,  the  mortgagee  not  being 
brought  before  the  court,  the  mortgagee,  it  was  held,  was  not  at  liberty  to 
bring  an  ejectment  without  applying  for  leave,  which  was  granted  of 
coarse.  Brjfm.  v.  CormUk,  1  Cox  Rep.  432.  In  tVynne  v.  Newhoroughy  3  Bro. 
C  C«  88.  a  motion  by  a  remote  remainder-man  and  the  tenants  in  pos- 
session to  restrain  a  receiver  from  ejecting  the  tenants,  was  refused,  with 
costs,  their  interests  not  being  sufficient.  The  principle  of  these  decisions 
is,  tiiat  the  receiver  is  an  officer  of  the  court.  Hutchiuisou  v.  Lord  MoMfL- 
rtemey  2  Ball  &  Be.  55. 

IX  1.  It  IS  the  first  duty  of  an  accounting  party,  whether  an  agent,  a  Receiver's  ac- 
tnistee,  a  receiver,  or  an  exscntor,  for  in  this  respect,  as  was  remarked  by  coitnts— Gm^ 
tbe  Ijord  Chancellor  in  Horduncke  v.  Frnion,  14  Yes.  504.  (et  vide  ffliite  v.  ral  orders* 
Umcobsy  8  Ves.  363.)  they  all  stand  in  the  same  situation,  it  is  the  first  duty 
•f  these  persons  to  be  constantly  ready  with  their  accounts.  Pearse  v. 
CSram,  1  Jac.  Ac  Walk.  140.  By  a  general  order,  l&th  December,  1792. 
4  Bro.  C.  C.  156.  Bea.  O.  C.  454,  Masters  of  the  Court  of  Chancery  are 
directed  to  certify  to  the  Lord  Chancellor  or  Lords  Commissioners,  tiie 
state  of  receivers  accounts  in  their  respective  offices  on  the  second  seal 
afler  Trinity  Term  in  every  year.  By  another  general  order,  2Sd  April, 
1796»  cited  15  Ves.  278,  it  was  ordered,  that  the  Masters  do  Bjl  certain 
days,  on  which  all  receivers  shall  procure  dieir  accounts  to  be  delivered  in, 
and  also  certain  days  on  which  receivers  shall  pay  in  the  balances  due  on 
their  accounts,  or  such  part  thereof  as  the  Master  shall  certify  proper  to 
lie  paid.  And  it  is  further  ordered,  that  receivers  neglecting  to  pay  in  their 
balances  shall  not  only  be  disallowed  their  salary,  but  also  be  charged  with 
interest  at  5  per  cent,  for  so  long  time  as  such  baianoes  shell  remain  in  their 
hands ;  and  it  is  further  ordered,  that  every  receiver,  acting  under  the  au-* 
thority  of  the  court,  shall  each  year  procure  his  annual  account  to  be 
examined  and  settlea  by  the  Master,  within  six  months  afler  the  time  fixed 
for  the  delivery  of  the  same ;  and  neglect  in  this  particular  is  to  be  notified 
to  the  court  by  a  certificate  of  such  default  made  oy  the  Master. 

1X2.  Hence,  therefore,  a  receiver  must  pay  in  his  money  yearly ;  but  he  Aeemmis  to  he 
can  pmy  noihing  out  witiiont  an  order ;  and  it  seems  that  he  must  pay  inte-  settledj  and  A«- 
rest  for  money  kept  in  his  hands,  if  it  be  but  for  a  quarter  of  a  year  beyond  Umees  paid  in 
the  lime  when  it  onirht  to  have  been  remitted.  And  in  case  of  his  death,  yearly. 
Ills  executors  will  be  oonnd  to  answer  what  upon  a  subsequent  inquiry  is  found 
to  be  due  for  interest  on  balances  retained.  Hovey  v.  Blakemnnj  4  Ves.  606. 
And  though  all  parties  express  themselves  satisfied  with  the  conduct  of  a 
receiver,  yet,  in  a  case  where>a  receiver  had  misbehaved  by  keeping  monev 
in  his  hands,  Lord  Thnrlow  said,  <'  though  the  parties  are  satisfied,  I  will 
make  them  more  so,  if  1  find  he  has  kept  money  in  his  hands  los^r  than 
he  ought."  Fletcher  y.  Dodd^  iVes.jun.  85.  In  H^hite  y.Lady  Linoolny 
8  Ves.  371,  Lord  Eldon  said,  it  was  a  priuciple  that  ought  to  be  loudly 
pahiished,  that  a  receiver,  who  did  not  pass  his  accounts  regularly,  should 
not  be  allowed  any  poundage.  If  an  attorney,  who  is  concerned  as  well 
for  the  mortgagor  as  mortgagee,  be  appointed  receiver  of  the  rents  and 
profits  of  the  mortgaged  estate,  and  on  the  order  made  for  delivery  of  pos- 
session, there  is  found  to  be  a  balance  remaining  in  his  hands  beyond  what 
is  sufficient  to  satisfy  tlie  mortgages,  he  will  be  ordered  to  pay  such  balance 
into  court,  notwitlistandinc  the  general  report  to  be  made  by  the  Master 
as  to  receiver's  accounts,  has  not  then  been  made,  on  which  there  might 
possibly  be  fimnd  to  be  a  greater  sum  of  money  due  to  him,  than  the  balance 
in  his  hands  amounts  to.    Lewis  v.  Morgan^  5  Price,  52.  (Wood,  B.  diss,) 

IX  3.  On  the  subject  of  accounts  it  is  further  observable,  that  a  mort-  Mortgagee  not 
gagee  of  a  term  (created  for  raising  portions,  and  expired)  will  not  be  en-  entilUd  to  re- 
titled  to  a  retrospective  account  Of  rents  and  profits  in  the  hands  of  a  re-  trospective  ac- 
cetver  accruing  before  the  expiration  of  the  term ;  for  tlie  order  appointing  eomtt  of  rents. 
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farther  absolute  conveyance  from  the  mortgagor  for  a  consider- 
able sum  of  moQ^y.    The  two.  creditors,  on  a  bill  exhibited, 
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a  receiver  U  for  the  benefit  qf  incumbrancers,  only  so  far  as  expressed  to 
be  for  their  benefit,  and  only  so  fitr  as  they  choose  to  avait  themselves  of  it. 
If  therefore  the  mortgagee  neglects  to  lay  his  hands  on  the  rents  daring 
the  term,  he  mast  be  m  the  same  sitaation  as  a  mortgagee  in  fiee  who  has 
snfferedT  the  rents  to  be  applied  for  purposes  other  than  the  satisfaction  o( 
his  secant^,  Greeley  v.Adderley^  l  Swanst.  Rep.  579,  which  sitaation  we  have 
had  idccasion  to  notice  in  a  preceding  note ;  vide  antea,  f  91,  of  tliis  edit. 
n.  (D) ;  et  vide  S.  L.  Bemey  v.  SeweU^  1  Jac.  ^ie  Walk.  650. 

IX  4.  An  action  of  account  will  lie  aninst  a  receiver.  Co.  Litt.  t7f  a. 
4  Ann.  c  16.  s.  i7.  The  receiver  may  plead  in  bar  to  the  action,  that  be 
never  received  in  fact,  or  that  he  has  nilly  accounted,  or  that  a  release  has 
been  given,  or  any  odier  matter  tending  to  shew  that  he  was  never  accooot- 
able,  or  that  he  has  been  discharged.  1  Rast.  Abr.  ISl.  Rast  £nt  17. 19. 
f  1.  The  nsoal  way  however  is  to  apply  to  the  conrt  for  an  order  to  compel 
the  receiver  to  bring  in  and  settle  his  account^  and  then  an  action  of  assamp- 
sit  may  be  brought  for  tiie  balance  }  but  it  should  seem  from  the  case  of 
Fletcher  ▼.  Dodd,  1  Ves.  jun.  85,  that  a  receiver  will  not  be  obliged  to  pay 
any  thing  without  an  order  of  the  court,  even  if  a  verdict  be  given  agamst 
him. 

X.  A  receiver  is  not  entitled  to  any  compensation  for  his  trouble  bevond 
his  salary,  unless  where  what  he  does  is  in  pursuance  of  an  order  of  the 
court.    In  re  Ormaby,  1  Ballde  Be.  189. 

XL  In  Rigfre  v.  Bowaier,  3  Bro.  C.  C.  565,  die  Lord  Chancellor  intimated 
his  opinion  without  deciding  the  case,  that  if  a  receiver  be  appointed  by 
the  conrt  upon  the  application  of  a  mortgagee  or  other  incumbrancer,  and 
such  receiver  afterwards  emheszles  or  otherwise  wastes  the  rents  and  nnifits, 
the  loss  must  fall  on  the  mortgagor.— But  the  court  will  not  indemnify  a  re- 
ceiver appointed  by  them,  if  tt  should  appear  that  he  has  been  guilty  of  any 
fraud  or  collusion  m  the  transaction,  or  that  he  has  placed  the  money  ia  a 
bank,  which  he  knew  at  the  time  to  be  insolvent  or  nearly  so.  In  a  case  of 
this  kind  the  receiver  Will  be  obliged  to  answer  the  loss  out  of  his  own 
pocket.  Knight  v.  Plymouth,  3  Atk.  480.  8.  C.  1  Dick.  ItO,  cited  S  Ves. 
566.  and  11  Ves.  380.  And  if  the  receiver  make  the  remittances  to  his  own 
credit  and  use,  and  not  to  a  separate  account  for  the  trust,  he  will  be 
chargeable  with  all  losses  accruing  by  the  fsilure  of  the  bank  where  he  shall 
have  deposited  the  money.  fVren  v,'Kirton,  11  Ves.  377.  This  case  is  ge- 
nerally considered  as  over-ruling  that  ofKnigkt  v.  Plymouth,  nbi  supra;  bat 
the  cases  are  not  incompatible.  In  Knigkt  v.  Plymouth  it  was  said  to  lie 
the  receiver's  business  to  receive  the  produce  of  the  estate,  and  remit  it 
to  London.  For  that  purpose  he  might  eitiier  have  remitted  it  in  the  man- 
ner  he  did  (bv  inland  bills),  or  have  brought  or  sent  it  to  town  in  cash,  in 
both  of  which  latter  cases  there  was  some  hacard.  It  was  true  he  might 
have  come  to  town  with  it  guarded ;  but,  since  the  increase  of  trade  vm! 
commerce,  inland  bills  of  exchange  becoming  more  frequent,  that  had  not 
been  insisted  on ;  and  as  the  penon,  through  whose  hands  be  remitted  it, 
was  a  person  of  reputation,  and  had  usually  conveyed  it  safe,  the  court 
thought  he  ought  not  to  be  answerable  for  a  loss  which  was  no  way  to  be 
imputed  to  him,  notwithstanding  he  was  a  receiver  and  bad  a  salary, 
which  it  was  urged  implied  an  andertaking  to  indemnify,  &c.  t  but  the  court 
held,  that  the  receiver  was  not  answerable  for  the  failure  of  the  bank  vrhere 
he  had  deposited  the  money  with  intent  to  draw  for  it  when  be  went  to 
London  to  settle  bis  accounts.  Vide  1  Hamm.  Rep.  Ca.  Temp.  Kenyon,  47. 

XII.  After  the  receiver  has  made  up  his  accounts,  the  court,  upon  peti- 
tion and  afiidavit  of  notice  of  the  petition  to  the  parties  interested,  and  a 
certificate  from  the  Master  that  the  receiver  has  accounted,  See.  will  order 
his  recognisance  to  be  discharged.  Prac.  Reg.  Ch.  S99.  The  receiver  can 
only  be  dischaiged  on  petition  t  the  court  will  not  do  it  on  further  direc- 
tions ;  and  it  must  be  a  special  application.  Gilbert  v.*  IflUtmarMk^  S4th  Fe- 
bruary, 1818,  3  Madd.  Ch.  ie40.  Where  a  receiver  was  appointed  by  can- 
sent  of  all  parties,  incumbrancer,  creditors,  and  tenant  for  life,  and  after- 
wards the  creditors  filed  a  bill,  praying,  amongst  other  things,  that  the  said 
receiver  might  be  discharged,  alledging,  that  the  incumbrancer  had  in  fact 
no  claim  on  the  estate.    The  Lord  Chancellor  (Redcsdale)  held,  that  the 
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had  a  decree  against  the  mor^agee  to  pay  them  their  moftey  i 
but  the  third  creditor  had  no  relief,  because  he  did  not  give 
notice  in  time  of  his  judgment  (f). 


receiver  should  not  be  discharged  on  the  petition  of  the  creditors  only.  Receive^. 
against  the  consent  of  the  incnmbrancer,  who  was  a  party  defendant  ;»and 
referred  it  to  the  Master  to  ascertain  whether  the  allegation,  that  the  in- 
cumbrancer was  satisfied,  was  true.  And  if  the  incumbrancer  had  not 
been  a  party  to  the  salt,  it  seemed  to  be  the  bearing  of  the  Chancellor's 
opinion,  (thoogh  he  made  no  decision  on  the  po^it),'&at  the  incumbrancer 
mi^ht'have  filed  a  new  bill,  praying  the  court  not  to  discharge  the  receiver, 
which  bill  would  have  been  directed  to  be  taken  as  filed  at  the  same  lime 
as  the  fonner  bill,  in  order  that  the  whole  case  might  have  come  on  before 
the  Master  at  once.    Largan  v.  Bowen,  l  Sch.  Sc  I^f.  S96. 

XIII.  It  is  the  knovm  mode  of  dealing  between  planters  and  persons  ]^ewer  qf  ce« 
lending  them  money,  that  the  merchant  in  England,  on  making  the  ad-  ifmial  t^aiea. 
vances,  secvres  by  covenant  the  consignments  of  the  produce  of  the  plan- 
tations ;  and  the  obligation  to  send  the  consignments  to  the  mortgagee  con-  , 
tinues  while  the  money  lent  is  due.  The  grounds  on  which  the  mortgagee, 
lending  money  on  a  West  India  estate,  is  allowed  the  benefit  of  a  cove-* 
nant  for  the  consignments,  are  twofold :  first,  because  it  furnishes  hinl 
with  a  security  for  his  debt ;  and,  secondly,  because  the  c(Anmission,  whicli 
he  receives,  is  supposed  only  to  be  a  fair  compensation  for  his  trouble. 
Bat  it  is  questionable,  whether  a  covenant  to  continue  a  mortgagee  as 
consignee,  alter  payment  of  the  debt,  is  valid.  Bwnbury  v.  Winter^  l  Jac. 
9c  Walk.  t55«  A  consignee  of  colonial  prOp6r^^  is  the  same  as  a  receiver. 
BomerAwdk  v.  CoUassemc,  3  Yes.  164,  recognixed  in  Atlomey-General  v.  Day^ 
a  Madd.  Rep.  S52.  In  one  case  a  receiver,  appomted  or  East  India  pro- 
perty, was  allowed  to  remain  in  England,  and  act  by  agent.  — ^— ^  v. 
Uaiiiutf^  15  Ves.  91.  This  appears  to  be  the  usual  way,  as  then  the  receiver 
Is  within  the  jurisdiction  or  the  court,  and  he  takes  upon  himself  the  ap- 
pointment and  responsibility  of  his  own  agent  in  the  colony.  See  ForreH 
V.  EhpeSf  t  Meriv.  68.  In  a  late  case  (Forbes  y.  Hauunond,  i  Jac.  &  Walk. 
88),  where  the  Consignee  of  a  West  India  estate  was  dangerously  ill,  the 
court  was  petitioned  to  direct  a  reference  to  approve  of  a  proper  person  to 
BO^ceed  him  in  case  of  his  death.  The  Master  of  the  Rolls  thought  it  very 
doubtful  whether  a  consignee  could  be  thus  appointed ;  and  observed,  that 
the  person  approved  of  might  cease  to  be  a  proper  person  before  the  time 
when  his  office  was  to  commence ;  but  his  Honor  made  the  order,  remarking, 
that  the  question  must  come  before  the  court  again  upon  the  report.  As  to 
the  letting  of  colonial  property  by  a  receiver,  see  supra.  Sect.  V  III  2. 

For  further  on  receiver,  see  Baker  v.  Bart^  2  Atk.  488.  ContempL  Brett    Reference  to 
▼.  Close,  16  East,  293.    Macarty  v.  Gtfrsoii,  Mose.  40.    Daviee  v.  Cnur^ft^    other  cases, 

14  Ves.  145.  CoiRjiti^iMN^.  Kfiight  v.  DupUasis,  1  Ves.  324.  Jonet  v.  Jones, 
5  Meriv.  174./  Mounifortj  ex  f  arte,  15  Ves.  445.  Anon,  MS.  2  Madd.  Ch. 
f40.  Ii^ant.  Doe  v.  Thywne,  10  East,  206.  Barry  v.  Behbington,  4  T.  R. 
516.  EHdencs.  PhilUps  v.  Atkinsony  2  Bro.  C.  C  272.  Peacock  v.  Peacock, 
16  Ves.  49.  Harding  v.  Ghoerf  18  Ves.  281.  Jefferys  v.  Smithy  1  Jac.  6c 
Walk.  298.  GoodinOM  v.  WhiteonA,  lb.  589.  Et  vide  cases  cited,  2  Madd. 
Ch.  236.  Partnership,    Hatdwicke  v.  Vemony  14  Ves.  504.    Potts  v.  Leighton^ 

15  Ves.  273.  Leyris  v.  Morgan,  5  Pric^,  42.  Accounts,  Marlboro*  v.  Mart' 
horo'j  Bam.  C.  C.  73.  Faith  v.  DunbaTy  Coop.  200.  Jones  v.  Pugh^  8  Ves. 
71.  Anon.  12  Ves.  4.  Hathomwaits  v.  Rnsselly  2  Atk.  1S6.  S,  C.  Bam. 
C.  C.  334.  Howard  v.  Papera,  1  Madd.  Rep.  142.  Langley  v.  Hawk,  5  lb. 
46.  Executor,  Dwis  v.  Duke  qf  Mwrlborough,  2  J.  Wils.  151.  Basselgetti  v. 
.Baiiine,  2  Swanst.  156,  n.  (a).  Judgment  Creditor  and  Annuitant,  Attorney' 
Gemeral  v.  jifayor  ^  Sti{fford,  Bam.  C.  C.  37.  Charity  ;  and  generally  Monk- 
homse  V.  Oatporation  of  Bedford,  17  Ves.  380.  HaU  v.  Jenkinson^  2  Ves.  Sc 
Bea.  125.  Ptebble  v.  Bogkarsty  1  Swanst  313,  and  Fellows  v.  Portsmouthp 
before  the  Lord  Chan.  30tfa  July,  1821. 

(F)  This  case  is  good  law,  tiiougb  some  gentlemen  of  great  eminence    Old  practice  rf 
have  thought  the  contrary.    It  appears  to  have  been  formerly  a  common    conveying  eifui" 
practice  to  procure  a  conveyance  of  the  equity  of  redemption  over  and  be-    ty  iffredemp* 
yond  the  interest  which  was  vested  in  the  mortgagee  by  the  foreclosure,  in    turn,  after  fore^ 
order,  as  it  should  seem,  that  the  decree  of  foreclosure  might  not  by  any   dosare,  te^to* 
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Bttt  where  Ibe  defendant,  after  ten  yean  nut,  foor  sevenl 
reports,  and  two  trials  at  ]aw(m),  obtained  a  decree  to  fore* 
close  upon  a  mortgage ;  and  the  plaintiffs  bad  judgments  and 
other  incumbrances  on  the  estate  subsequent  to  the  defendant's 
mortgage,  and  the  bill  was  brought  by  the  plaintiffs  for  an 
account  of  profits,  and  to  redeem,  the  defendants  pleaded  all 
the  fmner  proceedings^  the  taking  the  account  in  an  ad^er^ 
aary  way,  report,  references,  trials  at  law,  and  the  decree 
signed  and  inrolled|  in  bar  of  any  new  account  to  be  takeoi 
and  denied  notice  of  the  plaintiff^'s  incumbrances;  but  the  plea 
was  over-ruled  (o). 

(»)  Mmrtl  a  «{.'  V.  WitUnUf  f  Yen.  6eS. 


Purehoie  of 
eptUy  4/ re^ 
demption  bif 
mortgagee. 
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fint  wunigogee^ 
witk9ui  nonce 
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pos^blllly  be  opened.  Bat  the  cue  in  the  text  shews  the  fallacy  of  such  a 
practice,  and  demonstrates  that,  notwithstanding  a  considerable  ram  off 
money  mi  sbt  have  been  paid  for  the  conveyance,  yet  the  decree  vdU  be 
opened,  if  occasion  shall  call  for  it  Besides  that  the  conveyance  of  an 
equity  of  redemption  after  foredosare  argnet  a  deficiency  of  skill  im  the 
first  principles  of  conveyancing,  the  whole  transaction,  by  means  of  the 
foreclosure,  assumes  a  different  character,  and  is  liable  to  be  govened  bv 
all  the  roles  respecting  an  hostile  foreclosure  without  a  further  sum  paid* 
And  it  were  mucn  better,  where  a  mortgagee  pays  a  considerable  som  for 
^e  equity  of  redemption,  that  the  same  should  be  conveyed  to  him  at  once, 
than  that  the  mortgage  should  be  first  foreclosed,  and  then  the  equity  of 
redemption  conveyed,  which  in  fact  is  impossible ;  for  the  decree  of  fore- 
closure puts  an  end  to  the  equitable  operation  of  the  proviso  in  the  mort- 
gage deed,  and  then  that  deed  becomes  an  absolute  transfer  of  tiie  wboto 
^tate  and  interest  of  the  mortgagor.  SUbenckUdt  ▼•  SehioU^  5  Ves.  S» 
Bea.  49.  If,  instead  of  a  foreclosure,  the  eauity  of  redemption  be  coa^ 
veyed  to  the  mortgagee  for  a  valuable  consideration  in  the  first  uistaacx^ 
such  a  conveyance  cannot  be  impeached  (antea,  122^  af  this  edit  n.  (N^ 
and  there  will  be  no  foreclosure  to  open,  which  therefore  is  much  the  pre- 
ferable mode  of  proceeding  when  the  mortgagee  pays  a  Ibrther  sum.  A 
mortgagee  should  never  purchase  the  equity  of  redemption  without  paying 
a  valuable,  and  indeed  it  should  seem  an  adequate  consideration ;.  for  in 
iS^.  John  V.  Turnery  2  Vem.  418,  it  was  said  to  be  a  great  objection  to  a 
redemption,  that  the  plaintiff  appeared  not  to  have  paid  any  thiag  lor  tha 
eqoitv,  but  that  it  was  throwm  into  his  bargam. 

(6)  A  similar  decision  (but  under  circumstances  of  greater  hardship) 
was  made  three  years  before  by  the  same  Lord  Chancellor  (Cowper)  in  the 
case  of  God/rey  ▼.  Chodweli,  SVem.  601.  A  second  mortgagee  bioogfata 
bill  to  redeem  against  the  first  mortgagee,  who  pleaded  his  mortgage  sod 
decree  to  foreclose  the  mortgagor,  without  ever  having  had  any  notice  of 
the  second  mortgage.  But  the  plea,  and  also  a  demurrer,  was  over-raled, 
and  the  second  mortice  aUowed  an  option  of  redeeming  the  estate.  The 
decision  in  tiie  principal  case  might  have  proceeded  on  tiie  ground,,  that  tho 
judg^nents  were  of  themselves  notice  to  the  mortgagee ;  for  that  by  ordinsiy 
caution  and  searches  in  the  proper  offices,  he  might  have  c^overed  vii» 
had  liens  on  the  land ;  and  therefore  that  his  neglect  in  so  important  a  psr* 
ticniar  should  be  punished  by  opening  the  decree  of  foredosore.  Bat  ia 
the  case,  of.  Godfrey  v.  Ckadwelly  the  first  mortgagee  had  not  any  means  of 
obtaining  a  knpwledge  of  the  second  incumbrance  other  than  by  actaalao- 
tice,  except  indeed  by  reference  to  the  Register,  if  the  laadt  were  sitoala 
in  a  register  county,  which  does  not  appear  on  the  report.  Cases  of  tkis 
description  turn  entirely  on  the  doctrine  of  notice,  which  wiU  be  considered 
more  particularly  liereafter.  See  the  latter  end  of  Cap.  XIII.  and  the 
whole  of  Cap.  XIV.  |>ostea,  where  it  will  be  found  that  docketing  a  Jiidg- 
ment,  or  registering  it  in  a  register  county,  is  not  of  itself  either  actasl  or 
constructive  notice  to  a  purcluiser  or  mortgagee.    Et  vide  S.  V.  3  Fr«- 
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Therein  a  clear  distinction  between  the  preceding  and  the  TtooUuicaaeM 
last  case ;  in  the  former  an  actual  purchase  was  completed  and         ^ 


Aba.  ssr.  To  determtne  whether  any  notice  has  been  fdven— in  qnestions 
of  eonstmctiTe  notice  especially  (to  which  class  the  latter,  if  not  the  for- 
ver,  of  the  aboTC  cited  cases  belongs),  It  is  Mghlv  essential  that  aU  the 
circmnstances  shonld  be  nnder  review.    Bnt  Vernon  s  notes  of  the  cases  in 

anestion  are  mere  hasty  sketches  rather  than  reports ;  and  the  learned  an- 
hor  has  added  in  the  index,  **  Quere,  is  this  judgment  [of  ilforre^  v.  1Ve$» 
tern]  hiw?"  Before  this  ^estion  can  be  answered,  it  will  be  necessary  to 
ioTestigate  the  snbiect  a  little  more  at  large. 

Judgments  which  are  entered  np  after  the  mortgage  can  only  affect  the  JUen  vf  judg* 
eqoity  of  redemption,  and  not  the  legal  estate  while  it  remains  in  the'  ments  tfier 
mortgagee  or  any  other  person  than  the  debtor,  his  heirs  or  assigns.    The  vnortfsage. 
allowed  consequence  of  this  is,  (see  Sug.  Tend.  &  Pur.  400)  that  a  pur- 
chaser, who  at  the  time  of  his  contractus  seised  of  the  legal  estate  as 
mortgagee  or  otherwise,  need  not  search  for  judgments  subsequently  to 
the  morteajpe ;  for  the  equity  of  redemption  not  being  extendable  under  the 
statute  of  muds,  the  purchaser  hairing  the  legal  estate  wiU  not  l>e  obU'^ 
gated  to  ascertain  what  liens  and  charges  tiie  mortgagor  has  created  on  the 
equirf  of  redemption,  of  which  he  has  no  notice  either  direct  or  implied. 
Bnt  n  he  have  notice  of  the  incumbrances,  or  acquire  notice  by  a  search 
at  the  proper  offices,  or  by  an  inrestigation  of  the  mortsagor's  affairs,  he 
will,  it  Is  apprehended,  be  then  bound  by  tiiem.    Indeed  the  case  of  Gru- 
wold  ▼.  ilfarsnum  (ubi  supra  In  the  text)  must  be  considered  as  having  ex« 

Sressly  decided  that  a  mortgagee,  purchasing  the  equity  of  redemption,  will 
e  bound  by  judgments  of  which  he  has  notice,  although  they  be  entered 
vp  subsequently  to  the  mortgage ;  and  see  Tkmas  v.  PledweU,  cited  In 
note  (O),  antea,  S76,  of  this  eolt. 

We  must  here  carefully  distinguish  between  the  cases  where  the  mort-  Purehate  and 
gagee  imrchases  the  equity  of  redemption,  as  an  original  purchase  for  a  fwechsure  of 
valuable  and  adequate  couftideration,  and  where  he  forecloses  it,  without  equity  </  re^ 
paying  the  mortgagee  any  further  advance.    In  an  instance  of  the  former  detnpiion,  dis- 
description,  he  takes  the  estate  in  the  character  of  a  bonA  fide  purchaser,  ivn^id^d  as  to 
against  whom,  we  have  just  observed,  the  judgment  creditor  has  not  any   Uen  rf  Judg* 
claim,  unless  he  can  fix  the  mortgagee  with  notice  before  the  purchase  ments^ 
money  paid.    In  the  latter  instance,  the  mortgagee  foreclosing  the  equitv 
of  reoemption,  and  not  advancing  any  farther  sum  to  the  mortgagor,  will, 
as  to  such  equity  of  redemption,  be  rather  in  the  nature  of  a  volunteer, 
against  whom  the  judgment  creditor  will  have  the  same  lien  as  he  had 
against  the  original  debtor ;  and  consequently,  if  this  distinction  holds 
good  (which  indeed  the  case  presently  cited  wiu  fully  establish),  the  mort« 
gagee  after  foreclosure  wiU  be  liable  to  be  redeemed  by  the  judement  cre- 
ditor; and  should  therefore,  to  avoid  that  liability ,  have  searched  forjudge 
BMnts  against  the  mortgagor,  and  have  made  such  judgment  creditors,  as 
he  found,  parties  to  his  bill  of  foreclosure,  in  order  that  they  might  Imve 
had  an  opportunity  of  ransoming  the  estate  if  they  were  so  inclined.    Ao* 
tnal  notice  of  the  judgment,  though  not  docketed,  would,  we  have  seen^ 
hi  a  preceding  note  (supra,  349),  create  an  equitable  lien ;  and  to  that 
Botlfication  of  Incumbrance  therefore  the  mortgagee  should  pay  due  atten* 
tions  but  in  reference  to  jud^ents  not  docketed,  and  of  which  he  haa 
received  no  Information,  he  will  of  course  Be  entirely  released.    To  apply 
these  observations  to  the  case  of  Morrett  v.  Wedem^  the  fatal  objection  to 
the  defendants  plea  was,  that  he  had  not  discovered  the  judsments  by  a 
search  in  the  offices.    He  foreclosed  the  estate  without  making  the  creditors 
parties,  and  therefore  they  were  not  deprived  of  their  lien  on  the  equity 
ef  redemption,  since  it  was  in  the  hands  of  an  assignee  who  had  not  paid  a 
valuable  consideration  for  it.    But  with  respect  to  Godfrey  v.  ChadweU  the 
same  line  of  argument  does  not  extend ;  for  the  first  mortgagee  had    not 
any  means  of  ascertaining  the  second  incumbrance ;  and  thenSbre  we  must 
trmisfer  the  "  auere"  of  the  learned  author  from  the  case  of  Morrett  v.  freshens 
to  that  of  Godfrey  v.  CkadwelL 

The  importance  of  the  following  recently  decided  adjudication,  and  the  Judgmeni, 
general  applicability  of  the  succeeding  able  opinion  of  Mr.  Serjeant  Hill,  mor^ge,  ^^N 
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both  to  this  note  and  that  of  note  (O),  antea,  p.  273,  of  this  edit,  will  jostify 
the  insertion  of  them  in  this  place,  though  they  are  rather  extensive,  and 
the  notes  here  somewhat  prolix  and  abnndant.  The  case  is  that  of  FoHk 
Y.  Duke  rf  NorfoUcy  4.  Madd.  Rep.  503.  There  the  mortmsor  in  November^ 
180^,  became  indebted  to  the  judgment  creditor  by  bon4^  and  a  warrant  of 
attorney  of  the  same  date  was  given  for  secnring  the  same  debt,  upon  which 
judgment  was  entered  up  and  docl^eted  in  February,  1810.  In  December^ 
1809,  the  mortgagor  conveyed  a  reversion  in  fee  to  the  mortgagee,  bis  hehrs 
and  assigns,  for  securing  a  sum  and  .interest  as  therem  mentioned; 
and  in  January,  1810,  the  mortngor  entered  into  a  written  agreement  with 
a  Mr.  £yi%*  on  the  part  of  the  uulie  of  NorfoUc,  for  the  absolute  sale  and 
purchase  or  the  reversion*  In  March  of  the  same  year  the  mortgagee  (who 
was  paid  off  by  Mr.  Eyre)  joined  with  the  mortgagor  in  conveying  the  estate 
to  the  purchaser ;  and  a  part  of  the  purchase  money  then  unpaid  was  se* 
cured  to  the  mortgagor,  or  rather  the  vendor,  by  a  new  mortgage  for  a  term 
of  ^rears,  created  by  the  deed  of  conveyance.  In  the  month  of  April  fol- 
lowing, the  phiintin,  who  was  the  judgment  creditor,  gave  notice  to  Mr. 
Eyre  of  his  judgment,  the  money  securra  by  the  new  mortgage  being  theai 
unpaid ;  and  the  question  was,  whether  he  had  any  lien  for  the  recovery  of 
bis  debt?  The  vice-Chanceuor  observed:— A  judgment  creditor  has  at 
law,  by  the  statute  of  frauds,  execution  against  the  equitable  freehold  estate 
of  the  debtor  in  the .  hands  of  his  trustee,  provided  the  debtor  has  the 
whole  beneficial  interest ;  but  if  he  has  left  a  partUd  interest  only  m  hia 
equitable  freehold  estate  [as  an  equity  of  redemption],  tiie  judgmentcre- 
ditor  has  no  execution  at  law,  though  he  may  come  into  a  court  of  equity 
and  claim  there  the  same  satisfaction  out  of  the  equitable  interest,  as  he 
would  be  entitled  to  at  law  if  it  were  legal.  Every  voluntary  assignee  of 
this  equitable  interest  of  the  debtor,  will  be  in  the  same  situation  with  re- 
spect to  the  claim  of  the  judgment  creditor  as  the  debtor  himself  was. 
Every  assignee  for  valuable  consideration  will  hold  this  equitable  interest 
discharged  of  the  claim  of  the  judgment  creditor,  unless  he  has  notice  of 
it  before  his  consideration  paid.  If  before  March,  1810,  Mr.  Eyre  or  the 
Duke  of  Norfolk  had  received  notice  from  the  plaintiff  of  his  judgment  of 
February,  1810,  Mr.  Eyre  being  then  a  purchaser  of  an  equitable  interest 
in  a  freehold  estate  from  the  debtor,  ana  not  having  paid  his  purchase  mo- 
ney, would  have  been  equally  affected  with  the  judgment  debt  as  the 
debtor  himself.  If  he  had  arterwards  paid  the  whole  purchase  mon^  to 
the  debtor,  he  ^onld  have  still  remainea  liable  to  l^e  judgment  creditor. 
In  March,  1810,  Mr.  Eyre  took  a  conveyance  of  tiie  legal  fee  from  the 
mortgagee  and  the  debtor,  and  thereupon  paid  a  very  large  proportion  of 
the  purchase  money ;  and,  by  way  of  security  for  the  rest,  granted  k  legal 
term  of  years  to  the  debtor.  When  in  April,  1810,  the  plaintiff  gave  notice 
of  his  judgment  to  Mr.  Eyre,  the  debtor  had  not  only  no  legal  freehold 
which  thejudgment  would  affect  at  law,  but  he  had  no  equitable  freehold 
interest  which  could  be  reached  in  equity.  That  eauitable  freehold  which 
he  possessed  before  March,  1810,  was  on  the  day  or  conveyance  converted 
into  a  legal  term.  The  plaintiff's  notice  to  Mr.  Eyre  was  nothing  more  tiian 
notice  to  the  mortgagor,  that  a  person  to  whom  he  had  granted  a  4egal 
tenn  by  way  of  mortgage  was  indebted  on  judgment ;  but  a  judgment  is  at 
law  no  lien  upon  aiegal  term,«there  must  be  execution ;  and  where  the  in- 
terest of  the  debtor  is  legal  [merely,  for  instance,  as  mortgagee],  a  jodg* 
ment  is  no  lien  in  equity.  Notwithstanding  this  judgment,  the  debtor  eooul 
well  assign  his  legal  term  at  his  pleasure ;  and  he  has  therefore  well  assigned 
it  to  the  defendant.  If  there  was  no  lien  upon  the  term  in  the  hands  m  the 
debtor,  there  can  be  no  lien  upon  the  term  in  the  hands  of  his  assignee* 
And  his  Honor  dismissed  the  bill  with  costs. 

In  the  above  case  an  opinion  of  Mr.  Seneant  Hill  was  cited,  which,  with 
the  statement  of  facts,  was  to  the  following  effect :— H.  being  seised  in 
fee  of  certain  estates,  contracted  to  sell  the  same  in  lots,  and  after  these 
contracts  conveyed  the  same  to  trustees,  in  trust,  to  complete  tiie  pur- 
chases, to  invest  a  sum  in  the  3  per  cents.,  and  to  pay  the  residue  to 
H.  Subsequently  to  tliis  trust  deed,  and  before  the  trusts  were  carried 
into  execution,  H.  confessed  a  judgment,  notice  of  which  was  given  to  the 
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there  was  oolj  a  decree  for  a  foreclosure^  livhicb  did  not  affect 

the  judgment  creditors  as  to  their  right  of  redemption. 

Redemption  of  a  mortgage  may  be  had  against  the  king  (ft)  (h).  King  may  ht 

TtAeemiA* 

(n)  PmcUt  y*  Attorney-Genenl^  Hard.  465.    [And  the  king  may  redeem, 
antea,  S5l.— >Cd.] 


trustees.    The  question  was,  whether  the  trostees  would  be  safe  in  paying 
the  money  in  question  (consisting  of  the  residue)  to  H.,  with  respect  to  the 
creditor  of  wliose  judgment  they  had  notice,  and  with  respect  to  any  judg- 
ment creditor  of  wliicnthey  had  no  notice.    ''  I  tliink  (remarked  the  learnt 
Serjeant)  the  trustees  will  not  be  safe  in  paying  the  money  in  question  to 
H.  with  respect  to  the  creditor  of  whose  judgment  they  have  notice;  but 
wUl  be  safe  in  respect  to  any  creditor  by  judgment  of  which  they  have  no 
notice.    As  to  the  judgment  of  which  the  trustees  have  notice,  if  the  pnr« 
chasers  have  not  paid  &e  purchase  money,  I  think  it  is  incumbent  on  them 
to  see  the  judgment  disduurced ;   but  if  they  had  paid  it  before  notice, 
they  woula  not  have  been  liable ;  because,  by  the  contract  and  payment  of 
the  money,  the  vendor  would  have  only  been  a  trustee  for  the  purchaser, 
and  then  the  land  would  by  the  statute  of  frauds,  t9  Car.  S.  c.  3.  s.  10. 
have  been  subject  to  the  judgments  of  the  purchaser,  whoi  in  that  case 
would  have  been  the  cettui  que  trust;  and  therefore  the  land  would  not  have 
been  subject  to  the  judgment  entered  against  the  vendor :  and  so  was  the 
opinion  of  the  court,  1  P.  Wms.  S78.  279.    But  though  to  many  purposes 
the  estate  agreed  to  be  sold  is  from  the  time  of  the  contract  the  estate  of 
the  purchaser,  yet  I  think  the  vendor  is  not,  before  payment  of  the  money,    Vend&r  brforg 
to  be  considered  as  a  trustee  within  the  above  10th  section  of  the  statute  ptnpment  tf  !■»- 
of  frauds;  for  the  estate  continues  kis  at  law,  and  even  in  equity  he  has  neym^  a  fntj- 
a  right  to  detain  it  until  payment  of  the  purchase  money ;  amd  thtrrfcre  till  tee  wUMm  tks 
thai  time  I  think  it  cmUimiis  sulked  to  tke  Judgments  of  the  vendor.     And  in   10th  sec.  ^stsf 
the  case  1  P.  Wms.  278.  (on  which  the  opinion  of  the  court  was  given)  it  is  tute  qffiwtds, 
stated  that  the  judgment  was  after  payment  of  tlie  purchase  money  by  the 

Eiaon  who  contracted  for  the  purchase,  though  before  the  conveyance  to 
n ;  and  the  opinion  la  founded  upon  its  Mng  so  stated.    Therefore  I 
think  the  judgment  creditor  hath  a  right  to  so  mudi  of  the  purchase  money 
as  is  sufficient  to  satisfy  his  judgment;  and  tketruste^^  having  notice  <if  his 
rigktf  emght  toftufU  if  jthe  mone$  is  in  their  hands*    As  to  the  judgments  (if  Astojndgmenis 
any)  of  which  the  trustees  have  no  notice,  if  any  such  are  prior  to  the  deed   tf  which  trus- 
pf  trust,  they  may  be  extended  on  the  estate,  notwithstanding  the  sale  by   tees  have  no  m^ 
the  trustees ;  and  though  they  should  appear  to  be  subsequent  to  tlie  deed   Hce. 
of  tmsL  yet  as  the  surplus  of  the  estate  is  to  be  vested  m  the  3  per  cents. 
for  the  benefit  of  the  vendor,  he  has  still  an  equitable  interest  in  the  land, 
which  I  think  will  be  bound  by  the  judgment;  but  if  the  trustees  have  no 
notice  of  judgments  subsequent  to  the  deed  of  trust,  I  think  a  court  of 
equity  will  not  make  them  pay  the  money  over  afpiin.  if  they  apply  it  ac- 
4»rding  to  the  deed  of  trust ;  because  I  think  equity  in  the  case  of  a  jud^-    Equity  will  wd 
neat  creditor  and  a  benA  fide  purchaser,  or  a  trustee  without  notice,  wiO   interfere  fte-   . 
ootuiterpose  on  either  side,  but  leave  the  law  to  take  its  course ;  and  there-   tween  judgment 
fore  as  to  such  jud^pnents  (if  any)  as  are  subsequent  to  the  deed  of  trust,    creditor  mul 
and  of  which  there  is  no  notice,  I  think  neither  the  purchasers  nor  the  purchaser  with* 
trustees  are  bound  to  take  notice  of  tliem,  nor  are  answerable  for  the  ap-   out  notice^ 

Slication  of  the  money  to  those  who  appear  to  them  to  be  entitled  to  it 
lut  though  this  is  my  opinion,  yet  I  think  it  safest  for  search  to  be  made 
for  judgments ;  and  if  any  otliers  should  appear,  whether  before  or  subse- 
quent to  the  deed  of  trust,  for  the  trustees  to  insist  on  H.'s  consent  to  the 
payment  of  them  out  of  the  surplus  money,  or  else  if  the  creditors  by  judg- 
ment insist  upon  a  risht  to  be  paid,  not  to  part  with  it  without  the  direc- 
tions of  the  court ;  and  if  the  creditors  and  H.  will  not  agree,  nor  file  a  bill 
af[ainst  the  trustees  and  proper  parties,  I  thhak  the  trustees  should  file  a 
bill  of  interpleader,  stating  tne  case,  and  pay  the  money  into  court ;  and 
pray  by  the  bill  that  they  may  be  allowed  ueir  costs  thereout,  and  the  re- 
sidue to  be  disposed  of  as  the  court  shall  direct.  Geo.  Hill." 

(H)  That  is,  if  a  mortgagee  be  attainted  of  high  treason,  a  bill  may  be    Whether  if 
fiU-d  against  the  Attorney-C^eral  on  behalf  of  the  crown  to  redeem.    In    mortgagee  be 
such  case  the  lung  cannot  be  compelled  to  convey,  but  an  amaveqs  moaKfji   attainted  qf 
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Mortgage  may  A  mortgagor  may  redeem  even  after  a  release  of  the  eipiity 
leased/ eqitity'  ^^  redemplioD,  if  it  appear^  by  circumstantial  proofs,  that  it 
of  redemptUm,    ^as  made  upon  a  secret  trust  and  for  bis  benefit.    Thus,  where 

the  plaintiff  and  his  father,  in  December,  1641,  made  a  mort- 


treamtf  wore*     only  lies.    This,  it  is  coDceWed,  is  the  more  correct  statement  of  the  law; 

ir^or  con  re-       for  the  case  qnoted  bv  the  learned  anthor  will  not  bear  him  ont  to  the  fall 

m^Sm  /HHL    ^^^^  ^^  *«  proposition  which  he  has  dedoced  from  it.    In  1  £q.  Ca.  Abr. 

MMS  ^  enwiu  315^  pi.  3,  the  case  is  reported  with  a  guery;  and  in  Hardress  no  determi- 

nation  of  the  court  is  subjoined.    The  Judges  were  conflicting  in  their  opi- 
nions ;  but  from  the  remarks  of  Sir  Thomas  Clarke,  Lord  Mansfield,  and 
Lord  Keei^r  Henley,. in  BvrgeM  y.  Wheate,  1  Bl.  Rep.  145.  S.  C.  1  Eden's 
Rep.  f  05.  it  may  be  inferred  that  the  demurrer  was  over-raled.    The  mort* 
gagee  had  by  his  will  made  a  general  bequest  of  his  personal  estate,  and 
appointed  an  executor.    The  legal  estate  descended  on  his  heir  at  law,  who 
was  attainted  of  hish  treason,  whereupon  the  king  seized  the  land ;  the 
executor  abo  extended  the  land  under  a  recognizance,  which  was  a  collate- 
ral security  for  the  mortgage  money.    The  mortgagor  filed  his  bill  against 
both,  and  made  the  Attorney-General  a  party.    The  Attorney-General  de- 
murred, and  said  the  remedy  taken  was  improper ;  it  should  hare  been  by 
Eetttion  of  grace  and  favour.    The  Lord  Chief  Baron  Hale,  on  the  first 
earing  of  the  cause,  was  of  opinion,  that  aldiough  in  natural  justice  equity 
of  redemption  lay  against  the  king,  yet  be  could  not  be  compeUed  to  re- 
convey  ;  but  that  an  amoteae  manum  only  would  lie  in  such  case :  and,  on 
the  second  hearing,  he  said  that  the  king  being  in  actual  possession,  could 
not  be  removed  in  equity  by  an  amoveas  manum  as  he  mignt  at  law.    But 
Baron  Atkins  was  strongly  of  opinion,  that  the  paortv  ought  to  be  relieved 
against  the  king,  because  he  was  the  fountain  ana  head  of  justice  and 
equity.    Nothing  more  was  heard  of  the  case  till  it  was  cited  in  BurgtM  v. 
IVheatey  nbl  supra.    8ir  Thomas  Clarke  there  observed,  1  Eden,  205,  **  Hale 
«dd  equitv  of  redemption  lay  against  the  crown ;  but  as  to  the  remedy  or 
manner  or  suing  it,  that  was  a  matter  of  high  nature  s  but  he  held  tiie  exe* 
cutor  and  not  the  heir  entitled  to  the  mortgage  money  t"  and  per  Lord 
Mansfield  (lb.  233),  **  Pawleife  case  seems  setSed  on  a  true  foundation,  and 
the  objection  was  in  tenns  over-ruled."    The  Lord  Keeper  Henley  went 
more  folly  into  the  case,  and  remarked  (ib.  255)  that  it  was  said  the  king 
upon  a  legal  estate  should  be  liable  to  an  equity  of  redemption.    H€  did 
not  know  that  it  had  ever  been  so  determined.    Lord  Hale  thought  the 
king  should,  because  it  was  an  ancient  right  which  the  party  was  entitled  to 
in  equity.    Baron  Atkins  thought  the  same,  because  be  saw  the  same  equity 
against  the  crown  as  against  a  common  person.    Yet,  said  the  Lord  Keeper, 
there  is  in  that  case  iPawUtt  v.  Attorney-General)  a  recognition  of  the 
equity  without  any  declaration  of  the  remedy.    Whether  tms  remedv  has 
since  been  settled  in  the  Exchequer,  where  alone  it  could  be  aettlea,  he 
really  did  not  know^  but  he  hoped  it  was  so  settled ;  for  lie  saw  a  great 
deal  of  equity  to  support  the  opinion  of  Hale  and  Atkins.— No  a(Qudication 
In  the  Exchequer,  as  alluded  to  bv  the  Lord  Keeper,  can  be  found ;  and 
thus  the  point  stands  at  present«i— the  equity  recognized,  and  the  remedy 
denied.    The  case  of  an  alien  mortgagee  affords  no  analogy ;  for  in  an  in- 
stance of  that  kind  the  legal  estate  vests  in  the  king,  on  principles  quite 
different  firom  those  which  govern  the  forfeiture  in  the  case  of  an  attainted 
mortgagee.    That  the  king  mig)^t  redeem  a  mortgage  whidi  devolves  to 
lum  Uirough  the  attainder  of  the  mortgagor,  see  antea,  p.  351. 

Corperatum  It  is  also  in  place  to  remark  here,  t&t  all  bodies  politic  or  corporate, 

bound  by  e^uUy  whether  aggregate  or  sole,  as  well  as  other  incorporate  persons,  will  be 
of  redemptwn,     bound  by  the  equity  of  redemption,  if  thc^  either  become  mortgagees  ot 

atand  in  his  place.  The  authorities  for  this  position  are,  it  is  true«  rather 
i^blique ;  but  there  can  be  little  doubt  of  Oieir  support  and  application. 
The  numerous  cases  on  charitable  bequests  and  dispositions  prove,  that 
corporations  may  be  bound  by  a  trust ;  for  which,  see  Lydiatt  v.  Foaek^ 
It  Vem.  412.  Attorney-General  v.  Foundling  Hosptiol,  2  Yes.  jun.  47.  i^  C. 
4Bro.  C.  C.  167.  et  vide  1  Yes.  &  B.  246.  2  ib.  138 ;  and  other  cases  of 
that  class.  And  if  a  corporation  may  be  bound  by  a  trust,  it  is  an  easy 
inference  to  conclude,  that  it  will  be  equally  subject  to  an  equity  of  re- 
demption ;  and  such  is  now  the  anifonn  opiniop  of  the  profession* 
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gage  to  the  Ather  of  the  defendants^  the  plahitifF's  suit  was  to  foana 
hate  redemption.    The  defendants  set  up  a  release  made  by  the  i^^^  ^ 
plaintiff  in  1646,  of  all  hb  equity  of  redemption,  and  a  de- 
cree made  by  Lord  Chancellor  Hyde,  in  this  cause,  in  166S,      [  36£  ] 
which  decroe  was  penned  as  if  made  by  consent    This  decree 
being  signed  and  broiled,  and  the  plaintiff  not  being  able  to 
perform  the  same,  he  cotild  not  have  a  bill  of  review,  nor 
could  he  have  been  relieved  by  such  bill,  if  it  had  been  brought, 
the  release  barring  all  his  pretensions ;  and  that  being  upon  a 
secret  trust,  he  could  not  prove  the  trust  positively,  the  wit- 
nesses being  dead ;  wherefore  he  was  not  lelievable  either  in 
Jaw  or  equity  (o).    The  plaintiff  petitioned  the  House  of  Lords 
for  relief  against  the  decree  and  release.    The  proofs  offered 
in  evidence  of  the  trusts  were  circumstantial,  and  not  direct  posi- 
tive proofs.    They  went  principally  to  shew,  that  the  debts  due 
from  the  plaintiff  and  his  father,  were  small  in  comparison  with 
the  value  of  the  estate  at  the  time  of  making  the  release. 
These  proofi  being  read,  and  it  appearing  clearly  thereby,  that 
the  value  of  the  lands  was  much  greater  than  to  make  a  satis- 
faction for  the  debt  for  which  it  was  released,  it  was  determined 
to  be  a  trust;  and  "Vke  cause  was  referred  back  to  the  court  to 
be  proceeded  upon,  as  in  the  case  of  an  equitable  mortgage, 
which  their  Lordships  adjudged  it  to  be.    Afterwards  the  cause 
was  reheard  in  court,  when  a  decree  was  made  for  the  defend-       [  365  ] 
ants  to  come  to  an  account,  and  the  plaintiff  to  be  admitted  to 
the  redemption  of  his  estate  (i). 

And  if  there  be  tenant  for  life,  with  remunder  or  reversion  Onurihtium  &y 
in  fee  of  an  equity  of  redemption,  they  shall  contribute  pro-  **"*^-^*^  ^'^ 
portionably  what  is  due  on  the  mortgage  (k). 

(o)  M&rUy  v.  Eiway$  eiid/l  Ch.  Ca.  lOT.  Trfai.1668. 

(I)  From  this  cue  it  has  been  dedaced  that  equity  "  will  consider  all    Vinef^aobten^ 
aeqoiaitions  of  interest  by  the  mortgagee  in  the  fond  mortgaged,  as  sabject   Hon  am  MorUf 
to  the  eovenant  for  redemption."    See  the  Autfaor^s  index,  voce  **  Courts  of  v.  ElwagB. 
'Eqmty,"  4th  ed.  This  however  may  be  considered  as  disposed  of  by  n.  (N), 
p.  ISt,  antea,  of  this  edit. ;  and  to  the  cases  there  cited,  add  Wrixon  v. 
CaUetf  1  Ridgw.  P.  C.  295,  as  a  confirmatorv  authority  for  the  proposi- 
tioiis  there  adduced.    The  principal  case  indeed  of  Morlep  y.  Elways^  is 
eaid  tf>  have  been  reversed  in  parliameut,  by  Viner,  in  lus  Abridgment, 
Tol.  x¥.  p.  47S,  pL  S. 

(K)  So  it  was  held  in  StmOe  v.  SumOe,  9  Atk.  463.   S.  C.  Select  Ca.  in    Tenmi  /or  life, 
Cb.  S5,  that  Uie  interest  of  incumbrances  should  be  kept  down  by  the   mortgage  by 
tenant  for  life,  but  that  the  principal  money  due  on  any  such  incumbrance  him  and  re-* 
•himld  be  borne  by  tiie  whole  estate.    And  In  Howard  v.  Attomey-Creneralf   matnder-moa* 
9  Mod.  174^  it  was  agreed  by  the  court,  that  if  there  be  tenant  for  life,  with 
vemaioder  in  fee,  and  they  join  in  a  deed  purporting  to  be  an  absolute  con. 
veyance,  if  it  be  proved  to  be  but  a  mortgage,  the  tenant  for  life  shall  have 
hia  estate  for  life  again,  paying  pro  ratOf  according  to  his  estate ;  and  in  the 
same  case  it  was  agreed,  that  a  similar  law  would  prevail,  as  between  a  te- 
nant in  dower  and  the  heir  at  law.    A  dowress  and  jointress  are  in  tliis 
respect  like  other  tenants  for  fife,  and  must  contribute  proportlonably. 
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nwff  redeem  and 
holdover. 


Tenanifor  l\ft 
iopaifone-thirdf 
and  remahider* 
num  tvxhthirda. 


]^£mainder^-ma% 
way  redeem. 


CemtrVmHiM  by 
fenantftr  life. 


So,  a  devisee  of  an  estate  for  life^  in  an  equity  of  red^p- 
tioD,  may  redeem  and  hold  over  until  those  in  remainder  con- 
tribute (l). 

And  in  such  a  case  the  general  rule  is,  that  the  estate  of  the 
tenant  for  life  in  the  premises  shall  be  rated  at  on^  third,  and 
that  of  the  remainder-man  or  reversioner  in  fee  at  two-thirds 
of  what  is  due  for  principal  and  interest  ip)  (m). 


(p)  RoweU  ▼.  Walleyy  1  Rep.  Ch. 
2Sf .  BaUety,  Spranger^  Pre.  Ch.6«. 
Venuy  v.  Vemey,  l  Ve».  428.  [&  C. 


Amb.  88.  Et  vide  Brend  v.  Brend^ 
1  Vern.  S19.  Jamee  v.  Hatlff,  Pre. 
Ch.  44.--£d.] 


No  contribulum 
to  mortgage  by 
person  entUled 
io  portion  out 
^  equity  qf  re» 
fUm^ion, 


(L)  It  may  be  also  proper  to  state  here,  to  keep  up  the  thread  of  obser- 
yatioDS  as  to  the  alnlity  ot  persons  to  redeem,  that  a  remainder-maD  may 
redeem  while  the  tenant  for  life  is  liyins .  In  tbe  case  of  Gifford  v.  Uortf 
1  Sob*  &  Lof.  40r,  n.  (a),  the  Barons  of  the  Irish  Exchequer  held,  that  the 
equity  of  redemption  was  barred  by  length  of  time ;  and  the  plaintiff  being 
only  remainder-man  during  that  period  made  no  difference :  that  he  migbt 
in  that  capacity  have  proceeded  to  enforce  a  redemption,  or  to  have  a  re- 
ceiver put  on  the  tenant  for  life;  et  vide  postea,  415,  and  416,  in  nolis, 

(M)  This  rule  as  to  the  tenant  for  life  paying  a  gross  sum  is  now  exploded 
US  unreasonable,  {Penrykn  v.  Hughes,  5  \>9. 107.  IVhUe  v.  fVhUe,  4  Ves.  5S), 
and  the  following  more  equitable  one  adopted  in  its  stead,  viz.  that  ike 
tenant  for  life  shall  contribute  beyond  the  interest  tn  proportion  to  the  benefit  U 
derives  from  Ihe  Uquidation  of  the  mortgage  debt,  auk  the  consequent  eessatim 
ef  uxKwA  payments  qf  interest  during  his  f(/e,  /which  of  course  will  depeod 
much  on  his  age,  and  the  computation  of  the  value  of  his  Ufe>  And  a  referenu 
will  be  directed  to  the  Master  to  enquire  what  proportion  qf  the  capUsl 
he  nought  to  pay.  Allan  v*  Backhouse,  2  Ves.  Si  Bea.  70 ;  see  also  Nighting' 
gale  V.  Lawson,  1  Bro.  C.  C.  440.  Shrewsbury  v.  ^irewsburyj  1  Ves.  Jan. 
^33,  234.  Jennings  v.  Looks,  2  P.  "Wms.  278.  Jones  v.  Selby,  Pre.  Cb. 
S69.  Uoyd  v.  Johnes,  9  Ves.  37.  Montford  v.  CadogoH,  17  Ves.  485,  note 
to  p.  365,  postea,  and  Chap.  XIX,  postea,  as  to  the  payment  of  interest 
by  tenant  tor  life.  This  suoject  was  much  discussed  at  the  Rolls,  in  the 
case  of  IVhite  v.  White,  4  Ves.  24,  and  5  Ves.  554,  and  afterwards  before 
tlie  Chancellor,  on  appeal,  when  the  decision  of  the  Master  of  tbe  Rolls 
was  as  to  the  main  poiots  affirmed.  9  Ves.  554.  Lord  Alvanley,  M.  R.  is  re- 
ported to  have  said,  that  the  tenant  for  life  ought  to  pay  nothing  but  the 
interest.  The  present  Lord  Chancellor,  however,  when  that  case  came  on 
upon  appeal,  disapproved  of  that  doctrine,  on  the  ground  of  the  possible  in* 
equality ;  and  stated  the  nile  as  an  obiter  dictum  to  be,  that  in  eeneral  cases, 
where  the  tenant  for  life  is  bound  to  pay  any  thing  beyond  tiie  interest,  he  is 
bound  to  pay  in  proportion  to  the  benefit  he  de  facto  takes  under  the  trans- 
action ;  and  that  the  remainder-man  ought  also  to  pav,  with  reference  to 
Ills  proportion  of  tlie  benefit.  But  his  Lordship  would  not  finally  decide 
the  question  then,  it  being  in  that  case  unnecessary  to  give  a  definitive  opi- 
nion on  the  subject.  Tbe  rule,  however,  as  above  stated,  was  subsequently 
acknowledged  and  acted  on,  in  the  case  of  AUan  v.  Backhouse,  uH  supra,  and 
such  must  now  be  taken  to  be  the  standing  doctrine  of  the  court.  The 
same  rule  prevails  as  to  the  apportionment  of  fines,  fees.  Sec*  paid  on  the 
renewal  of  leases  by  tenant  for  life,  for  which  see  IVhite  v.  White,  4  Ves. 
83.  2  Fonb.  Tr.  Eq-.  386,  5th  edit.  See  also  1  Ibid.  386,  and  9  Ves.  554. 

ft  may  also  be  proper  to  add  in  tliis  place,  that  if  an  estate  in  mortgue 
be  settled  on  A.  tor  life,  virith  remainder  to  trusteed  for  a  term  of  years,  ror 
raising  40002.,  or  other  sum,  for  the  portions  of  A.'s  younger  children, 
with  remainder  to  his  first  and  other  sons  in  tail  male,  with  remainders  over, 
and  there  be  one  son  B.,  and  two  daughters,  C.  and  D.,  and  the  settlor 
proving  to  be  greatly  indebted  at  the  time  he  made  the  settlement,  an  act 
of  parUament  be  procured  during  the  children's  minority,  whereby  the 
estates  are  vested  in  trustees  in  fee,  discharged  from  the  u^es  of  the  settle- 
ment, upon  trust,  to  raise  by  mortgage  or 'sale,  the  expences  of  the  act 
and  of  the  tnists,  and  afterwards  certain  portions  affecting  the  estate  prior 
to  the  settlement,  s^od  thea  9\ifficUQt  9vau»  to  pay  the  private  debts  of  A.  ta 
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Aod  if  the  mortgage-money  b  payable  on  a  contingency  not  Tewvnt  for  Ufe 
arrivedy  be  in  remainder  or  reversion  may  exhibit  his  bill  quia  1^^!^^,  ^ 
timet  (s)  against  the  tenant  for  life,   and  the  tenant  for  life 
ahall  be  decreed  to  contribute  (q). 

And(r>  if  the  tenant  for  life  of  the  equity  of  redemption       [  364  ] 
pays  off  the  mortgage,  and  has  the  term  assigned  over  in  trust  Jjj^li^  '^ 
for  himself,  and  makes  improvements,  and  dies,  and  afterwards  itpo4hird9  of 
the  remainder-man  or  reversioner  comes  to  redeem,  the  r^pre*  bSTn^Tai^ifed 
sentatives  of  tenant  for  life  shall  have  the  ^owance  of  two-*  ^^r^  for 
thirds  of  the  lasting  improvements,  .but  nothing  for  the  other  pended  in  re- 
third,    because    he  received  the  benefit    thereof  during  his  ^'^^"^• 
life  (o) ;   and  no  interest  shall  be  allowed  during  the  life  of 

(q)  Hayes  T.'Hayes,  1  Ch.  Ca.  223.  (r)  Newling  v.  Abboty  i  Vin.  Abr. 
18.  C.  1  £q.  Ca.  Abr.  76,  pi.  2.  186.  5.  C.  S  £q.  Cm.  Abr.  596,  pi.  11. 
1  Vem.  69 — J5d.]  «         r 

a  large  amovait»  aod  afterwards  to  convey  the  miBold  estates,  ^nd  the 
equity  of  redenption  of  those  which  should  be  mortgaged   to  the  vees 
«f  the  eettlement;    then,  if  the  trustees   under  this  act  mortgage  the 
estates  in  fee,  it  is  worth   noticing,  that  on  payment  of  that  mortgage 
by  the  owner  of  the  estate,  he  will  not  be  entitled  to  call  on  C  and  D. 
for  a  proportionable  contribution  towards    such  mortgage,  nor  for  any 
portion  of  the  expences  incurred  in  obtaining  and  executing  the  act  of 
TMirliament ;  per  Sir  Thomas  Piumer,  M.  R.  In  Hanmrd  v.  Kemeys^  t  Jno* 
Wils.  1 23,  who  observed,  that  the  pbject  of  the  legislature  was  apparent,  from 
the  preamble  to  the  act  under  consideration.    The  mortgaged  estates  were 
to  be  subject,  in  the  first  place,  to  tUe  payment  of  the  money  advanced  in 
dischaiiKe  of  the  debts,  and  in  the  next  place  to  what  should  be  due  on  the 
settlement.   The  settlement  was  to  be  untouched,  for  though  it  was  directed 
that  the  estates  should  be  discharged  from  it,  they  were  to  be  immediately 
inKle  again  liable  to  its  provisions.    It  was  impossible,  therefore,  to  con- 
sider that  the  settlement  was  intended  to  be  abrogated.    £t  vide  the  case  of 
Hansard  v.  Kemeysy,9a  to  other  pouits.  Coop.  Rep.  125. 

(N)  When  a  person  is  apprehensive  of  being  subjected  to  a  future  incon-   BiU  o/  quia 
▼enience,  probable  and  even  possible  to  happen,  or  be  occasioned  by  the   timet  lies  to 
neglect,  inadvertence,  or  culpability  of  another,  a  bill  of  this  kind  may  be  prevent  wu§» 
exhibited  to  quiet  the  parties*  apprehensions  of  future  inconvenience,  by  re-   chief, 
moving  the  causes  which  may  lead  to  it.    Hinde's  Prhc.  128.    Therefore,  in 
the  case  in  the  text,  where  A.  being  seised  of  lands  in  fee,  granted  a  rent 
charge  issuing  thereout,  and  afterwards  devised  the  lands  to  B.  for  life,  with 
remainder  to  C.  in  fee,  and  died ;  it  was  held,  that  such  a  bill  was  proper  to 
compel  B.  to^pay'the  arrears,  for  fear  all  should  fall  on  C.the  reversioner, 
although  it  was  urged  that  tiiis  was  a  remote  possibility. 

*(0)  I;i  one  case  where  the  time  of  redemption  was  fixed  for  a  distant  ImprovemaUs^ 
period,  and  tbe  mortgagor  was  allowed  to  redeem  before  the  day  appointed 
for  the  payment  of  tbe  money,  the  mortgagee  (who  was  in  possession)  was 
allowed  in  full  for  all  his  lasting  improvements.  1  Raith.  edit,  of  Vern. 
184,  n.  1.  The  contrary,  however,  appears  to  have  been  held  in  Clarke  v. 
Abbot,  Barn.  457.  15  Yin.  474.  The  old  rule  would  now,  perhaps,  be  con- 
sidered obsolete,  and  the  tenant  for  life,  or  mortgagee,  aUowea  in  full  for 
all  reasonable  and  permanent  improvements  with  interest,  from  the  time  he 
made  tbe  same,  vide  decree  m  Webb  v.  JRor^,  2  Sch.  Sc  Lef.  661.  See 
also  Go^rey  v.  fVatson,  5  Atk.  517,  and  fVaUey  v.  WaUey,  iVem.  487. 

Sed  secHs  of  a  comnuttee  of  a  lunatic,  expending  money  on  improvements 
without  an  order.    Foster  v.  Merchant,  iVem.  262. 

According  to  Vinnius,  if  a  creditor  had  been  at  any  expence  which  was   Of  aUowanee 
not  absolutely  necessary  for  the  preservation  of  the  pledge,  but  which  had  far  improve- 
augmented  the  value  of  it,  or  improved  the  land,  he  was  to  be  paid  for   mails  by  civil 

law* 
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tenant  for  life  for  die  money  he  paid^  for  he  U  bomid  to  keep 

down  the  interest  during  his  estate. 
Temmi  /or  life  A  distinction  is  made  .in  computing  the  value  of  the  life, 
diid.  BiUbyre'  ^h^e  the  application  is  during  the  life  of  tenant  for  life^  and 
matmUr^amio  ^|iere  it  is  after  his  death  («)•  For  where  lands  in  mort- 
€if<«r  on  paying  gage  Were  devised  to  A*  for  life,  remainder  to  B.  and  his  hein, 
^?^^^7  ^y>  A.  entered,  bought  in  the  mortgage,  took  an  assignment  in 


trustees  names,  and  died.  B«,  the  remainder*man,  preferrod 
his  bill  against  the  defendant,  ^  representative  of  A.,  to  r^ 
deem.  It  was  insisted,  by  B/s  counsel,  that^  he  ought  to  pay 
r  565  ]  l>ttt  two*tfaifds  of  what  was  due  on  the  mortgi^^  and  that  the 
other  third  ought  to  be  allowed  by  die  defendant,  by  reason 
the  tenant  for  life  enjoyed  the  profits  during  his  life(p).  But 
the  court  said,  had  the  application  for  redemption  been  in  die 
life-time  of  the  tenant  for  life,  that  then  he  should  have  heea 
allowed  a  proportion  of  the  money,  in  proportion  to  the  value 
of  the  respective  estates  of  the  tenant  for  life  and  the  remain^ 
der-man;  but  he  being  now  dead,  and  having  eigoyed  the 
estate  but  one  year  only,  the  defendant  must  make  an  allowance 
only  for  the  time  that  A.  enjoyed  the  estate  (Q). 
TemauM  Hfe  In  the  case  ot  James  v.  Haiieaif),  it  is  laid  down  that,  if 
mh^JS^e-     ^°  estate  in  mortage  be  settled  on  A.  for  life,  and  then  on  B. 

fumt  in  tail 

ihree'^h9.  {$)  Cif«e  v.  BoMMra,  1  Vera. 404.       (1)  Joswsv.  HaikSf  Pre.  Ch.44. 


tiiese  according  to  drcamsfances.  Thus,  if  the  mortgagor  hlniielf  bad 
begun  the  improTementSy  he  would  hare  less  reason  to  complain  of  them,  or 
if  tlie  mortgagee  had  reaped  firom  the  improTements  frahs  to  a  greater 
▼alne  than  the  interest  of  the  money  he  had  hid  out,  he  would  foe  entitled 
to  a  smaller  sum  for  his  fetmbursement  So,  according  to  other  circom- 
stances,  it  would  be  necessary  to  make  such  a  medium  as  migfat  not  fkvonr 
either  the  severity  or  hardship  of  the  mortgagee,  or  the  unreasonable  nicety 
of  the  mortgagor.  See  Vin.  lib.  S8,  de  rei  vind.  et  Inst  lib.  SS,  depign. 
ad*  But  if  a  mortgagee  had  lain  out  money  for  preserrlng  or  repairing  the 
property  mortcaged,  as  for  example,  to  secure  a  piece  m  ground  against 
the  current  of  a  river,  to  prevent  the  foil  of  a  boose,  or  to  rehnild  it  after 
its  fall,  he  would  have  been  entitled  to  these  ezpences  in  ful^ ;  for  he  had 
preserved  the  thing  in  being  for  the  common  interest,  l)oth  of  the  proprietor 
and  creditor ;  and  it  was  his  own  to  the  vs^ne  of  what  he  had  laid  out  upon 
it,  ibid.  lib.  S5,  de  reb,  ered,  lib.  34.  s.  1,  and  lib.  S6,  de  reb.  auei. 

(P)  This  was  balanced  by  the  loss  of  interest  of  money  paid  fbr  redemp- 
tion. 

Present  rvle  i^f      (Q)  This  point  does  not  appear  In  the  Register  Book  (Reg.  lib.  1685,  A. 

eontriiutunu       fo.  759).    It  does,  however,  very  much  assimilate  to  the  rule  now  adopted 

in  courts  of  equity^  and  it  is,  perhaps,  a  more  equal  and  reasonable  role 
than  the  old  one  or  one  and  two-tbirds.  That  the  tenant  for  life  should,  in 
all  cases,  pay  one-third  of  the  mortgage  monev  in  a  gross  sum,  is  beyond 
his  proportion  of  the  benefit,  and  that  he  should  only  pay  a  sam  equivalent 
to  the  interest  which  may  accrue  during  liis  life,  ii  perfaaiis  too  little,  and 
therefore  the  role  at  present  acted  on  is,  that  he  shall  contribute  in  propor- 
tion to  the  advantage  he  may  derive  by  an  exoneration  of  his  estate  for  life 
from  the  burthen  of  the  mortgage  money ;  and  it  is  referred  to  the  Master 
to  ascertain  the  amount  of  such  contribution.    See  antea,  p.  965,  note  (M> 
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in  (ail  or  m  fee^  the  teimnt  for  life  abatt  bear  two-fifths  of  the 
principal  and  iDterest^  and  the  remainder-man  tliree-fiftht  (b). 

But  where  he  who  is  possessed  of  the  equity  of  redemption  PtartieuUu'  i§» 
bath  such  an  interest  in  the  estate,  as  he  can  secure  the  money  ^l^eum^a^, 
kid  out  by  him  to  redeem  upon^  the  renuunder-man  shall  pay  ^  ^'^"li^ 
him,  or  his  representatives,  all  he  both  advanced*  ed  whole* mime^ 

As  (tf)  where  a  tenant  in  tuil  of  a  mortgaged  estate,  under  ^^'?%'!^  n 
the  will  of  his  father,  upon  the  death  of  hb  two  brothers,  paid  inambrance 
off  a  debt  originally  on  the  estate  by  mortgage  term  for  years,  f^'^f^^^S^ 
but  neglected  to  have  an  assignment  of  the  term  to  himself,  hms4t  wmer 
and  afterwards  devised  th^  same  lands ;  and  the  plaintiffs,  the  ^J^I^lJ^r^ 
remainder-men  under  the  will,  claimed  the  estate  as  not  barred^ 
'discharged  of  the  incumbrance.    The  Lord  Chancellor  held, 
that  there  being  a  term  for  years  in  the  mortgagee,  which  stood 
in  point  of  law  as  it  did  before,  no  assignment  in  law  being 
made  diereof,  none  of  the  parties  before  the  court  had  the 
legal  estate,  for  a  conveyance  of  which  the  plamtiffs  came; 
and  therefore  that  conveyance  must  be  upon  equitable  grounds. 
That,  so  far  as  it  appeared,  tenant  in  teil  paid  it  off  with  his 
own  money ;  tbat  he  might  have  taken  an  assignment  of  the 
term,  either  in  trust,  to  attend  the  inheritance,  which  would 
have  ended  this  quesdon,  or  in  trust  for  himself,  his  executors, 
or  administrators,  which  would,  notwithstandii^  (he  remainder 
over,  have  kept  this  incumbrance  on  foot  for  the  benefit  of 
his  personal  estate,  and  those  entitled  thereto;   or,  that  be 
m^ht  have  called  for  an  assignment  of  it  in  bk  Kfe,  if  he  had 
found  out  this  limitation  in  remainder,  that  it  might  have  been       [  367  j 
made  for  the  benefit  of  his  executors,  not  of  the  remmder; 
but  his  not  doing  any  of  these,  clearly  proved,  that  he  took 
himself  to  have  had  the  absolute  ownership  and  disposal  of  it. 
And  the  court  co«ild  not  decree  to  persons  clainung  this,  in 
contradiction  to  his  apprehension  and  intent^  a  conveyance  of 

(»)  KirfcAom  v.  SMkt  1  Ves.  »58.  [5.  C.  260.  and  is  Aaib.  5ia.»£<l.] 


(R)  The  same  doctrine  prevailed  in  ttaitt^.  Rtpef,  Pr.  Ch.  21.    Bnt  In    RuUrfiwo  mid 
an  anonjmoQA  case,  in  1  P.  Wnm.  650,  the  repcrrter  states,  that  he  men-    n^ree  fifths  m- 
tioned  to  the  court  that  the  life  estate  (especially  in  the  cue  where  the  te-    ^er  oUotrod. 
nant  for  life  had  the  remainder  in  fee)  might  be  valued  at  two-fifths,  which 
had  been  done  in  some  cases,  yet  the  court  said,  how  equitable  soever  that 
night  be,  it  was  not  the  practice,  for  which  reason  it  would  be  danserons. 
and  create  uncertainty  to  go  out  of  the  rule ;  and  the  Register  said  he  had 
never  known  a  life  valued  at  more  than  one- third.    See  last  note  for  the 
present  rule. 

(S)  The  court  conceiving  that  he  had  not  that  intention,  and  that  it  was 
from  misconception  tliat  he  did  not  take  an  assignment  of  the  debt,  T^er  Lord 
£ldon  in  JEJoya  v.  JokrieSf  9  Ves.  62. 
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the  ioberitance,  and  likewise  of  this  term,  withoni  making  a 
sattsfiiction  to  the  personal  estate  of  the  tenant  in  tail;  as  that 
would  be  contrary  to  the  maxim,  that  he  who  would  hact 
equity  must  do  equity^  and  the  plaintiffs  were  decreed  to  have 
the  estate,  subject  to  the  money  paid  by  the  tenant  in  tail  in 
discharge  of  the  mortgage  (t). 

Tenant  in  iaU         (1*)  ThU  case  of  Kirkkam  ▼.  SmUk  was  cite()  and  recognized  by  Lord 
fiftwo  e9tate$       Eldoo,  in  LJoyd  v.  Johneiy  9  Ves.  S7.    In  the  case  of  Uoyd  ▼.  Johnes,  a  te 
MeUa  one,  other     nant  in  tul  beina  possessed  of  two  attates,  subject  to  a  mortgage  affeeting 
mast  hear  whole  both,  sold  one  or  them  in  fee,  and  conveyed  it  to  the  purchaser  by  inden* 
eharre.  tares  of  lease  and  release.    The  tenant  in  tail  dying,  a  qnestioB  arose, 

wiietlier  the  remainder-man  of  the  estate  not  sold,  coold  compel  a  coatri* 

butioh  from  the  purchaser  of  the  other  estate,  as  to  his  proportion  of  the 

charge,  according  to  the  Talne  of  the  respective  estates,  and  it  was  iield, 

that  the  purchaser  (supposing  the  conyeyances  valid,  of  which  there  was 

some  question]  was  not  obhged  to  contribute  in  exoneration  of  the  other 

estate  remainiug  19  setUement,  because  the  tenant  in  tail  conld  have  barred 

the  remainder-4nan,  who  claimed  the  appropriation  of  the  charge. 

fnenmltraneee         On  the  aufliorlty  of  the  ease  cfKirkham  v.  Smithy  Lord  Thurlow  hdd, 

paid  off  by  <«-     th^t  |rhen  a  tenant  in  tail  paid  off  an  incnmbranoe,  it  was  only  inference, 

flcMl  for  tife,       and  not  jms  fontioi,  that  ne  meant  to  exonerate  the  estate,  and  evidence 

and  tenant  in      might  be  proauced  to  prove  the  contrary,  and  that  the  rule  of  law,  when  a 

tail,  whether  in  tenant  for  life  paid  off  the  tncmnbrance,  was,  that  he  should  be  a  creditor  ' 

exoneration?       for  the  money,  out  that  when  a  tenant  in  taU  discharged  it,  such  payment 

ahonl<t  operate  in  exoneration  of  the  estate  of  which  he  might  have  made 
himself  absolute  owner.  Jones  v.  Morgan^  1  Bro.  C.  C.  S18.  In  liice  man- 
ner it  was  held,  m  St:  Paul  ▼.  Dudlev,  15  Ves.  167,  that  if  a  tenant  Ibr  life, 
paving  off  an  incumbrance,  merged  the  security  by  takinc  an  afisigmnent 
to  himself  (thus  connecting  it  wiui  the  legal  estate  of  inhentance  of  which 
his  life  estate  was  a  portion)  pHmd  fade  tike  charge  would  be  extinguished 
and  the  estate  exonerated,  pmd  that  in  eveiy  case  where  a  tenant  in  tail 
paid  off  an  incumbrance  (since  he  represented  the  inheritance)  the  pre- 
anmption  was,  that  whether  he  took  an  assignment  or  not,  the  debt^vas 
gone  and  the  estate  discharged.  But  it  was  further  held,  that  in  either  of 
these  cases,  evidence  of  an  intention  to  continue  the  charge  would  be  ad* 
inissibte  to  rebut  the  presumptioa. 

.  The  cases  on  this  subject  are,  Ameshwry  v.  Brown,  1  Ves.  477.  J>iict  v. 

Jtfor^oft,  1  Bro.  C.  C.  S18.  The  Covnteee  t^Arewshmy  ▼•  The  Earl  ^  Ams^- 

bwy,  3  Bro.  C.  C.  120.    Sergieeon  v.  Sealy,  t  Atk.  416.    Wyndiam  V.  Egn- 

mont,  Amb.  753.     fVare  v.  PoUUl,  11  Ves.  257.    8t,  Paul  v.  Dudlea,  15  Ves. 

167.    Redington  v.  Redingtonf  1  Ball  &  Bea.  140,     And  the  reeolt  of  then 

appears  to'  be  :•« 

is^  By  tenant        1st.  That  if  a  tenant  for  life  (although  with  remote  remainders  in  tail  or 

for  life,  and  per^  in  fee,  Amb.  753.),  or  even  a  tenant  in  taU  who.  has  an  express  oondition  of 

mme  partially      non-alienati<m  annexed  to  his  estate,  or  an  Infant  tenant  in  tail  (who  can- 

interested,  not  alien  during  minority),  pays  off  a  mortgage,  or  other  tncnmbrance 

charged  on  the  inheritance,  tod  takes  no  further  notice  of  it  by  araigmnent 
or  otherwise,  then  primA  facie  the  incumbrance  wUl  continue  a  charge  on 
the  land,  for  the  benefit  of  the  person  so  paying  it  off,  and  his  representa- 
tives, in  the  same  manner  as  it  would  have  Continued  a  charge  in  the 
hands  of  the  original  incumbrancer.  .And  it  is  observable,  that  where 
a  person  entitled  partially  to  land  is  also  entitled  to  a  sum  of  oMyiey 
charged  upon  the  inheritance,  it  does  not  necessiyily  merge.— This  rale 
arises  from  the  extreme  scantiness  of  the  estate  of  the  tenant  fo|>  life,  and 
other  persons  named,  who  cannot  be  presumed  to  intend  a  bounty  to  the 
persons  in  remainder,  they  having  by  far  the  largest  port^oq  of  the  estate. 
This  indeed  would  be  discharging  the  estate  of  anotlier  person  of  a  heavy 
burden,  without  any  consideration  or  tie  of  affection.  The  omt  lies  oa 
those  in  remainder  or  reversion,  to  shew  an  intention  in  the  persons  pur- 
chasing the  incumbrance  to  exonerate  the  estate ;  and  it  seems  the  not  tak*. 
ing  an  assignment  of  the  debt  from  the  creditors  will  not  be  evidence  to 
that  effect. 
Sd.  By  tenant  2dly.  If  a  tenant  in  tail  pays  off  an  incumbrance  on  the  estate,  he  is  con- 
in  taiL  sldered  primA  facie  to  have  intended  an  exoneration  j  for  as  he  might  ac- 
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A  daughter^  beidg  heiress  at  law^  redeeming^  shall  hold  the  DoMgUer,  kiw 
land  against  a  posthumous  son.  5S/^W*^' 

Thus  (or)  where  a  man  mortgaged  upon  condition,  that  if  he  t^aintt  yoaksh 
or  his  heirs  repaid  100/.  at  such  a  day  he  should  re-enter;  he  ""^^^^v^/- 
died,  leaving  issue  a  daughter  only,  his  wife  being  preoiement 
ensient  widi  a  son ;  the  daughter  and  heir,  at  the  day,  paid  the 
100/.  and  afterwards  the  son  was  bom ;  and  whether  the  aoa 
should  enter  upon  the  sister,  or  she  should  retain  it  for  ever, 
was  the  question  i    And  it  was  held  by  Hyde,  Chief  Justice ;       [  368  j 
Walter,  Chief  Baron ;  Denham,  Hutton,  Whitlock,  Harvie, 
Y^Iverton,  and  Croke,  that  the  sister  should  retain  it  i^nst 
the  son,  bom  after  the  performance  of  the  condition ;  for  in- 

(x)  Kerion*8  caUf  Cro.  Car.  87. 


quire  tlie  absolute  ownership  by  a  recoTery,  a  presumption  arises  that  his 
uteation  was  not  to  keep  aUve  the  charge,  and  therefore  the  emu  de?oWes 
OB  his  representatives,  to  prove  tliat  he  did  not  mean  to  discharge  the 
estate  of  its  harden.  In  defiinlt  of  tliat  proof,  it  will  be  presumed  that  the 
tenant  in  tidl  Intended  to  exonerate  the  estate,  prindiMuly  for  the  reason 
that  tiie  issee  in  tafl  being  necessarily  part -of  his  family,  and  he  having  the 
leBBainder  and  reversion  completelv  under  his  controal  (3  P«  Wms.  235.), 
he  must  be  considered  in  effect  as  the  absolute  owner,  and  as  he  cannot  be 
a  tmstee  for  him^elf^  the  purchase  of  the  incumbrance  is  presumed  to  be 
made  for  his  own  l)enefit.  And  here  note  the  difference  between  the  pay* 
BMBt  of  a<charge  due  on  the  estate  by  the  tenant  in  tail,  whidi  is  a  vohuo* 
tarj  act,  and  the  devolotion  of  the  estate  to  him  when  he  already  has  the 
charee.  In  the  former  case,  the  charge  will  be  extinguished,  in  the  latter 
case  It  will  not  The  distinctions  as  to  this  latter  poinl^  according  to  Chtm^ 
do9  V.  TiUbolf  t  P.  Wms.  605,  are  these :— If  1000/.  be  charged  on  a  real 
estate,  which  estate  itself  comes  to' the  person  entitled  to  the  money,  if  in 
fee  the  charge  will  be  merged,  but  if  the  charge  be  secured  by  a  term,  or 
other  legal  estate  in  a  third  person,  there  the  charge  will  not  be  merged, 
aor  will  it,  if  the  estate  which  comes  to  the  person  entitled  to  the  money  be 
ODiy  an  estate  tail. 

These  are  merelv  general  rules  of  presumption  or  primary  inference,  and  Proc/toe. 
■say  be  rebutted  oy  circumstantial  evidoice  to  the  contrary.  In  all  caises 
involving  these  or  similar  questions,  the  prudent  course  is  by  an  express  de- 
claration, or  an  assignment,  to  adjust  the  rights  as  between  those  who  are 
to  aocceed  to  the  property  aAer  the  death  of  the  tenant  for  Itfe,  or  the  te« 
nant  in  tail,  by  an  instrument  which  shall  fully  and  clearly  express  the  iu^ 
tention.  A  form  of  this  species  of  deed  will  be  added  in  the  Appendix, 
Wo.  XXIV. 

(U>  The  case  cited  by  the  learned  Author  goes  to  prove  that  the  daugh*   KertonU  ea»e 
tar  aboiild  retain  the  lands  for  ever  against  the  son.    But  the  judges  were  reviewed. 
divided  in  opinion,  and  conseauently  nothing  final  can  be  collected  from 
the  case.    The  circumstance  of  its  being  a  legal  redemption  by  payment  of 
the   money  at  the  day,  very  mach  favours  die  opuiion  that  the  daughter 
ahoald  hold  obteUUely  ofotajl  iAe  son;  and  at  law  it  is  presumed  such  must   ' 
be  Che  determination  of  the  court,  for  the  daughter  by  her  vigilance  pre* 
▼ented  the  estate  from  being  forfeited.    She  was  therefore  a  purchaser,  and 
it  ia  conceived  tliat  a  court  of  equity  would  not  interfere  and  compel  the 
dasgfater  to  be  redeemed,  but  leave  them  to  their  legal  rights,  for  it  is  not 
the  «swe  of  an  equitalile,  but  of  a  legal  redemption.  If  the  day  had  passed, 
and   the  daughter  had  redeemed  voluntarily,  or  to  prevent  a  foreclosure, 
then  it  would  have  been  altogether  a  case  of  equitable  jurisdiction,  and  tiie 
probabilities  ive,  tliat  a  court  of  equity  would,  in  that  case,  permit  tlie 
^latifflster  to  hold  over  only  for  the  money  which  she  had  expended  in  re- 
deeming tiie  estate.    The  learned  Author  has,  however,  talcen  a  different 
of  the  ease,  in  p,  969,  postea^  to  ivhtch  reference  is  made* 
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asinach  9$  she  pMd  tbe  money  (and  if  ske  had  not  paid  it,  the 
land  had  been  lost),  if  she  could  not  retain  the  land  against  the 
son,  she  had  no  remedy  for  the  money,  and  by  payment  thereof 
she  had  gained  the  land,  and  was  in  as  a  purchaser,  althoogh 
die  were  entitled  thereto  by  the  condition,  and  as  heir,  and  die 
should  retain  it,  as  she  should  the  perquisite  of  a  Tillain,  and 
as  land  gained  by  her  vigilancy;  for  otherwise  it  should  be  lost 
to  both,  and  she  should  lose  both  land  and  money,  therefore 
the  law  witted  that  she  should  retain  the  land.  Bat  Bicfaanl- 
son.  Chief  Justice  of  the  Common  Bendt,  and  Dodderidge, 
held  strongly  the  contrary,  because  she  had  it  as  heir,  and  then 
(he  nearer  heir  being  born,  should  defeat  her  title ;  and  it  was 
in  her  voluntary  act  to  pay  the  money,  which  she  might  well 
have  omitted,  and  she  paid  it  of  her  own  head,  and  at  her  own 
peril :  Jones  and  Trevor,  puisne  barons,  doubted  thereof,  and 
woofa)  not  deHver  any  opinion,  but  rather  inclined  that  the  sob 
should  have  it. 

The  degree  of  pressure  under  which  money  so  circumstanced 
should  be  paid,  would,  it  is  presttmed,  at  this  period,  decide 
to  whom  the  equity  of  redemption  should  belong.  If  a  daugh- 
ter so  pvedicaneiited  should  pay  money  due  upon  mortgage  to 
prevent  an  actual  foreclosure,  and,  to  save  the  inheritance, 
sboidd  satisiy  the  condition  on  the  point  of  being  forfeited  in 
equity  as  well  as  at  law ;  there  seems  great  reason  that  a  son 
bom  after  should  not  divest  it,  because  if  the  daughter  had  not 
performed  tlie  condition,  the  land  had  been  utterly  los^  and 
qui  $entit  onits,  sentire  debet  et  commodum.  But  if  a  daughter 
so  circumstanced  should  officiously  pay  off  the  mortgage  in 
order  to  vest  the  estate  in  herself,  it  should  seeiA  the  equity 
would  be  ajgainst  her,  because  the  condition  being  saved  m 
equity,  notwithstanding  the  forfeiture  at  law,  wouM  descend 
to  the  after-bom  son,  and  the  act  of  the  daughter  being  vo- 
luntary, would  not  fall  within  the  maxim  alluded  to.  She 
therefore  could  only  be  considered  as  a  trustee  for  the  heir(x). 

An  equity  of  redemption  of  a  mortgage  in  fee  is  not  assets 
at  law,  because  the  estate  is  forfeited;  and  if  a  specially 
creditor  bring  an  action  against  the  heir,  the  heir  may  plead 


Atsetireal  and 
per»onaly  legal 
and  equUablef 
diMtingtushed, 


iX)  See  the  preceding  note  for  the  Editor's  observations  on  this  case. 
Y)  Assets  are,  ist,  J&tfaer  real  or  personal ;  and,  2dlv,  fiUther  legal  er 
equitable.  Real  assets  are  such  here'ditaments  as  are  cnareeabk  to  oreifi* 
tors  in  the  hands  of  the  heir  at  law.  Thns,  lands  descended  are  real  assets 
for  the  satisfaction  of  specialty  debts,  3  Wooddes.  Lect.  483 ;  and  an  ad- 
▼owson  descended  is  real  assets,  Robinwm  v.  Tonge^  S  P«  Wms.  401.  Per- 
mmal  assets  are  such  goods  and  chattels  as  are  charitable  to 
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riens  per  disoent;  but  the  heir  having  a  right  in  equitji  thai      [  370  ] 
[right]  is  in  equity  liable  to  satisfy  debts  {zy 

(z)  SoUcff  T.  Chwer,  %  Vera.  61.  If  before  the  statnte  of  fnmcMeiit 

TUeknei  t.  Kirk,  1  Vera.  411.  S  Atk.  devises  ?     [If  It  were,  a  difference 

294.    %  Vern.  64.     Contra,  Bei^et  .  on   that  account  is  not  vei^  per^* 

▼.  JBMPy  cited  1  Vein.  410.     Quiere^  cepttble.MKJEtf.] 


legateei,  ia  tte  hands  of  the  esecaton,  and  eoastet  of  all  the  personal 
estate  of  the  testator  when  contorted  into  money*  f  BL  Com.  510;    Assets; 
are,  tdly,  Either  legal  or  eanitable.    Legal  assets  are  sndi  as  constitute  a 
fund  for  the  pasfmeat  of  debts  according  to  thefar  legal  prioiity,  giving  pre* 
ference  conformably  to  a  coarse  of  admmistration ;  ana  it  Is  not  a  somaent 
mark  of  distinction  to  say  that  they  are  recoverable  la  a  eonrt  of  law  oaly^ 
for  they  may  be  sued  for  and  recoveied  ia  a  eonrt  of  efnitv  also,  when  the 
aatare  of  the  asset  calls  for  that  mode  of  prooedare.    £f  wioMe  assets  are 
SBch  as  can  be  reached  only  by  the  aid  of  a  court  of  equity,  and  are  dl- 
Yisibleportpossa,  that  is,  among  all  the  creditors  eqaally.    Everything 
mav  be  considered  as  equitable  assets,  whieh  tlie  debtor  has  made  subject 
to  his  debts  generally,  and  which,  withont  his  aet,  would  not  bave  been 
subject  to  his  debts  generally,    t  Fonb.  Tr.  Eq.  40S,  5th  ed.    Therefore  a 
general  charge  of  debts,  comprised  in  the  terms  mquently  found  in  wills, 
as  ^'  in  the  fint  place,  I  will  and  desire  tliat  all  nvf  just  deots,  Ameral  and 
testamentary  expences,  &c.  be  paid  and  diacharged,"  wiU  convert  the  whole 
property  of  the  testator,  whether  it  consist  of  equities  of  redemption,  or 
other  real  estate,  into  equitable  assets,  for  tiie  payment  of  ddl>ts  generally, 
and  ikalt  althoii|^  the  equity  of  redemption  or  other  real  estate,  be  aftn^ 
wards  devised  to  the  heir  in  fee,  or  tlie  descent  be  not  broken*    Sldphard 
V.  taOwidgej  8  Ves.  S6.     Pufe  ▼.  Gwya,  ib.  28.     BuH  y.  TJksmof,  ib.  Se« 
Lord  Eldon  has  remarked,  tiiat  a  mere  charge  of  debts  is  a  dedaration 
of  intention,  on  wliich  a  court  of  equity  will  fasten,  and  by  virtue  of  which 
it  will  draw  out  of  the  mess  going  to  the  heir,  or  to  others,  tiuit  quantum 
of  interest  which  wiU  bejiofficient  for  the  debts,    Baihf  t.  Efcias,  7  Ves* 
Jan.  525.    But  to  exempt  the  personal  estate  from  tlie  payment  of  debts^ 
there  must  be  declaration  plain,  or  a  manifest  intention  to  do  so*    Worrimg 
T.  Wtardy  7  Ves*  552.    The  principal  distinction  between  legal  and  equltabte 
assets,  consists  in  the  mode  of  distribution*     If  they  are  distributable  ac- 
cording to  the  rules  prescribed  ia  courts  of  law  for  the  administration  of 
tiie  estates  of  intestates,  they  are  said  to  be  Icaal  assets,  and  if  according 
to  the  rales  which  govern  courts  of  equity,  eo  wtaUe  assets.    Courts  of  law 
suiopt  rules  of  priority,  giving  preference  of  one  class  of  creditors  to  ano- 
ther, for  whieh  see  postea,  57^  n.  (E).    But  coorts  of  equity  favour  equa- 
lity,  and  therefore^  divide  the  assets  amongst  the  creditors  equally.    Anmu 
li  Vern*  155.    CAofiit  v*  Casbom,  Pr.  Ch.  408.    C/btfMA€rs  v.  jMoreeff,  Mose. 
125.  et  vide  ib.  528*    hemm  v.  OnkUff^  2  Atk.  50.    Batmm  v*  IJmUgreem, 
9  Bro.  C.  C.  94* 

It  may  be  material  to  observe  here,  that  a  ^stinction  exists  as  to  eqnit-    A$seU  disHa*  ' 
able  assets,  between  the  cases  where  a  testator  devises  his  real  estates,  (and  guithtd  as  <o 
amongst  them  his  equities  of  redemption),  for  payment  of  debts  generally,   dsviisd  and  de* 
or  wlmt  is  equivalent  thereto,  makes  a  duurse  on  all  his  real  property  for   teended  csfotss, 
tliat  purpose,  and  where  he  dies  intestate,  leaving.his  estates  and  equities   aaid  as  lo  spe* 
of  redemption  to  descend  to  his  heir  at  law.     In  tiie  former  ease,  we  have   daUy  and  S,  C* 
seen  that  the  estates  will  be  assets  in  equity  for  the  payment  of  debts  gene-   ctedUtn. 
rally,  and  consequently,  whether  the  debts  are  by  mecialty  or  by  simple 
contract,  it  will  not  make  any  difference*    In  the  latter  ease,  Jkieended 
eaiaiee  and  equities  of  redemption  will  not  be  assets  to  pay  thmple  ecniraet 
credUan  in  any  event,  and  th|ey  will  l)e  assets  to  pay  specialty  creditors 
osily  in  the  event  of  the  personal  estate,  and  other  funds  appropriated  for 
else  payment  of  tiie  debts,  proving  deficient*    (For  the  rules  respecting  the 
administration  of  assets  in  law  and  equity,  and  for  tibe  mode  of  afiecting 
anaets,  reference  is  made  to  p.  574,  postea,  note  (E),  where  those  subjects 
a^re  more  fully  enlar^d  on).     In  Baden  v.  Pembroke,  15  Vin.  Abr.  460. 
S»  C,  2  Vern*  52. 125.  it  was  argued,  that  if  A.  morteage  estates  to  B.  and 
tlien  depart  this  life  intestate,  leaving  C*  his  heir  at  law,  and  several  bond 
creditors,  and  the  executor,  pays  off  the  mortgage  to  B*  which  will  enure 
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And  if  the  heir  aliens,  or  releases  his  equify  of  redemption, 
to  prevent  the  creditors  from  having  a  satisfaction  for  tbeif* 


«Uh. 
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Except  oi  to 
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ditor,  who  may 
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to  tlie  benefit  of  C.  the  heir,  the  bead  creditor  cannot  afterwards,  by  any 
means,  affect  the  estate  in  the  hands  ojf  the  heir,  for  by  the  payment  of 
the  debt,  the  lands  are  discharged  of  the  mortgage,  and  immediately  be- 
come vested  in  the  heirt  bnt  it  was  said  to  be  otherwise  where  a  leasehold 
estate  is  mortgaged,  for  the  equity  of  redemption  of  a  term  for  ^rears  comes 
to  the  executor,  and  in  snch  case  a  bond  creditor  should  be  let  in,  because 
if  the  term  itself  should  be  re^onveyed,.  it  would  be  assets  in  his  hands. 
The  first  member  of  this  proposition  cannot  surely  be  law ;  for  the  mort- 
gage on  the  descended  estate  might  not  amount  to  half  the  value  of  the 
Uinds,  and  tben  the  heir  would  take  the  estate,  and  leave  the  bond  creditor 
to  perhaps  a  deficient  personal  fund,  while  in  fact  there  are  real  assets 
descending  to  the  heir*  The  descended  estate,  to  the  value  beyond  the 
sum  paid  for  the  redemption,  must  at  all  events  be  equitable  a^ets  for 
payment  of  the  specialty  creditor ;  and  if  the  whole  eqnity  of  redemption 
were  assets  in  equity  (which  we  shall  immediately  see  it  is),  then  the 
bond  creditor  will  be  entitled  to  the  whole  estate  as  a  real  asset  for  the 

{payment  of  his  debt^  and  tkb  for  a  good  reason,  because  the  sum  paid 
or  redemption  came  out  of  a  fund  to  which,  as  it  is  termed,  he  was  na- 
turally entitled. 

Equities  of  redemption,  whether  on  a  mortgager  in  fee,  or  on  a  mortgage 
for  years,  or  oh  a  mortgiue  of  a  leasehold  estate  for  the  whole  term,  are 
as  a  general  rale  to  be  referred  to  the  class  of  equitable  assets.  RyaU  v. 
ByaU,  1  Atk.  60.  SoUey  v.  Goicer,  2  Vera.  j6l.  Phmket  v.  Peneou^  f  Atk. 
293,  294.  But  the  reversion  expectant  on  a  mortgage  fot  years,  or  on  at 
mortgage  of  a  leasehold  estate  for  less  than  the  whole  term,  is  to  be  ranked 
nnder  the  class  of  leeal  assets  (postea,  373),  with  which  a  court  of  eqnity 
has  nothing  to  do.  Freviouslv  to  the  statute  of  frauds,  all  trast  estates 
Were  equitable  assets.  By  that  statute,  as  we  have  already  seen,  antea, 
5i56,  of  this  edit.  n.  (K),  trust  estates  in  fee  shnple  were  rendered  liable  to 
an  execution  at  law.  A  trast  estate  of  inheritance  therefore  became  legal 
assets ;  and  by  analogy  it  was  held,  that  an  equity  of  redemption  vras  wso 
legal  assets  under  the  statute  of  frauds,  i  Freem.  115,  pi.  130;  but  thb 
determination  does  not  appear  to  have  been  acted  on  t  and  Lord  Hardwicke 
has  expressly  over-ruled  it,  by  deciding  that  an  equity  of  redemption  on  a 
mortgage  of  freehold  property  is  equitable  assets  ror  the  payment  of  spe- 
cialty creditors :  and  that  on  an  action  at  law  by  a  specialty  creditor  against 
the  heir  at  law,  the  heir  may  plead  Hen  per  deeeent,  (i.  e.)  that  he  hu  not 
any  lej^al  assets  by  descent.  Phmket  v.  PenMii,  2  Atk.  290.  So  m  Sir 
Charlee  Cosine  etuey  3  P.  Wms.  342.  S.  C.  Amb.  308.  (sed  vide  what  is  said 
of  this  case,  postea,  373,  n.  (A)  it  was  held,  that  an  equity  of  redemptioa 
on  a  mortgage  of  a  leasehold  estate  was  equitable  assets,  and  liable  to  all 
the  debts  equally,  whether  by  specialtj^  or  simple  contract,  and  an  equity 
of  redemption,  is  now  uniformly  taken  m  practice  as  equitable  assets.  £t 
vide  WiUon  v.  Fielding,  2  Vera.  764. 

As  to  judgment  creditors  t— In  consequence  of  the  judgment  creat- 
ing a  general  lien  on  the  eauity  of  redemption,  the  eqnity  of  redemp- 
tion is  to  be  considered  quaei  legal  assets ;  for  the  judgment  creditor  may 
redeem  and  t|ierebv  acquire  a  preference,  which,  we  have  seen,  is  the 
principal  feature  of  a  legal  asset ;  and  it  is  observable,  that  the  assets  will 
not  in  the  case  of  judgment  creditors  be  marshalled  in  favour  of  sunple 
contract  creditors.  Sharpe  v.  Searbcrough^  postea,  373,  in  ndtts.  Et  vide 
further  as  to  marshalling,  Aldrich  v.  Cooper,  8  Ves.  382.  But  although  a 
judgment  creditor  is  entitled  to  a  preference  to  the  other  creditors  in  the 
distribution  of  equitable  assets,  vrithout  proceeding  to  an  actual  redemp- 
tion of  the  estate,  yet  after  a  bill  filed  by  creditors,  the  executor  cannot 
by  confessing  judgment  give  preference,  SoUey  v.  Gower,  2  Vera.  61 ;  and  if 
after  a  decree  to  account  agamst  an  executor,  a  creditor  of  the  testator 
proceed  at  law,  the  executor  may  move  that  the  creditor  may  be  restrained 
from  thus  proceeding,  and  be  directed  to  come  in  under  the  decree  and 
prove  his  debt  before  the  Master,  with  the  other  creditors  of  the  testator  ; 
but  an  affidavit  by  the  executor,  that  he  has  paid  all  the  assets  mto  court. 
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debts,  die  Court  of  Chancery  will  follow  tbe  money  in  the 
hands  of  the  heir  or  executor. 

But  where  one  who  was  obligor  in  a  bond,  had  in  his  life- 
time made  a  mortgage  of  some  lands,  of  which  he  was  seised 
lo  fee,  for  more  than  the  value  (a);  and  the  mortgagee  offering 
the  lands  in  sale,  the  purchaser  would  not  proceed,  unless  the 
Iieir  of  the  mortgagor,  who  was  also  heir  of  the  obligor,  would 
join  in  the  conveyance,  and  the  heir  had  200/.  of  the  mortgage 
money  for  joining;  the  question  was,  whether  this  200L  was 
assets  ?  Lord  Chancellor-— This  is  not  assets,  having  been  paid 
to  buy  off  the  obstinacy  of  the  heir,  not  for  the  value  of  his 
equity,  which  was  worth  nothing. 

Where  a  man,  possessed  of  a  term  for  years,  made  a  mort- 
gage of  it  to  A.  and  afterwards  acknowledged  a  statute  to  B. 

(a)  DuwM  Y.  Grieni  5  P.  Wms.  10.  [et  vide  S.  P.  postea,  37S.— Ed.] 

-       ^^ .       *. •> 


Money  paid  id 
heir  for  hiecori- 
eurrence,  whir* 
mortgage  iras 
beyond  its  va- 
hu,  not  aseett. 


[371} 

EiinUy  of  re- 
demptUm  qf 
leasehold  estide 


is  indispeiiMbly  necessary  to  support  the  motion:  such  creditor  will  be 
fdlowed  the  costs  of  bis  proceedings  at  law  before  actual  notice  of  the  de- 
-«ree.  Bnt  if  he  proceed  at  law  after  such  notice,  he  will  be  sobject  to 
the  costs  of  tbe  subseonent  proceedings.  PUt$  v.  Idtyton,  ToU.  Ex.  436, 
referring  to  Kenyan  v,  Irorthingtonf  Di».  Kep.  668. 

AccoAing  to  a  variety  of  antecedent  cases,  chattels,  whether  real  dr   Rtferenee  to 
personal,  which  are  mortgaged  or  pledeed  by  the  testator,  and  redeemed   eaitecedent 
vy  the  exaentor,  although  capable  of  being  recovered  in  equity  only,  are    caaee. 
declared  to  be  assets  at  law  in  the  hands  of  the  ejcecutor  for  the  value  be^  * 

yond  the  sum  paid  for  the  redemption.  3  Bac.  Abr.  59,  n.  1  Leon.  155. 
Mo«re,  858;  1  RoU.  Rep.  158.  1  Brownl.  76.  2  Atk.  291.  1  Vem.  293* 
In  the  case  of  Cole  v.  Warden^  1  Vem.  410,  it  was  made  a  ousere  (no  decree 
Cn  the  point  appearing)  whether  an  equity  of  redemption  of  a  mortgage  for 
^tars  was  assets  to  pay  bond  debts?  and  a  case  of  Bennett  v.  Box  was  cited 
-wherein  the  Chancellor,  with  the  advice  of  the  Judges,  resolved  not  to 
allow  an  equity  of  redemption  on  a  mortgage  in  fee  to  be  assets  in  equity 
to  pay  a  bond  creditor.  In  the  case  ofPlucknei  ▼.  Ktrk^  1  Vem.  410.  the 
same  question  arose ;  and  the  C^iancellor  inclined  to  the  opinion,  that  the 
ci|nity  of  redemption  lofts  UabU  to  Aitiify  the  debt ;  but  respited  his  decree 
till  the  Master  had'  reported  a  state  of  the  case.  The  decree  was  after- 
wards pronounced  in  favour  qf  the  bond  creditor.  Reg.  lib.  1686,  B.  fo.  844* 
See  also  on  this  subject,  Uoyd  v.  Thureley,  9  Mod.  469.  Anon,  11  Mod.  5. 
"where  it  was  made  a  question,  whether  if  tenant  in  tail  contract  debts  by  Attendant  ten^ 
bond  and  die,  tod  it  can  be  made  to  appear  that  some  of  his  ancestors,  in  nature  of 
who  boueht  the  estate^  found  an  old  mortgage  upon  it  for  a  long  term  of  real  assets, 
years,  which  was  kept  on  foot  to  wait  upon  Sie  freehold  and  inheritance, 
-whether  such  lease  in  equity  would  not  be  assets  in  the  hands  of  the  heir  in 
tmil  for  payment  of  the  bond  debt ;  for  it  was  said  tliat  equity  only  made 
such  leases  descend  :  and  it  was  the  highest  equity  that  a  man's  debts  should 
be  paid.  No  decision  is  subjoined.  A  similar  point  occhrred  in  Chap' 
flnex  ▼.  Bond,  1  Vem.  188.     But  canity  in  these  cases  follows  the  law ;  | 

auid  at  law  it  is  clearly  settled,  that  as  the  estate  of  inheritance  in 
fee  simole  is  not  itself  Uable  to  nmple  contract  debts^  nor  the  estate  in  fee 
taii  liaoie  tO'  any  debt  qf  the  ancestor,  so  neither  shall  the  term  which  is 
attendant  upon  it  be  liable  to  those  debts ;  and  it  makes  no  difference  whe- 
ther the  term  be  attendant  by  construction,  or  by  express  declaration. 
Tkurstan  ▼.  Attorney-General,  1  Vem.  340.  TiMn  v.  Tiffin,  ib.  1.  188. — 
The  old  doctrine  of  assets  has  been  much  varieiT  by  the  modem  decisions, 
ms  we  have  already  seen ;  and  these  ancient  determinations  must  now  be 
considered  as  obsolete.  For  further  on  assets,  see  LotoUdan  v.  Hassel, 
4  Bro.  C.  C.  167.  Serjt.  Williams*  note  to  Jefferson  v.  Morton,  2  Saund. 
Kep.  8.  Doe  v.  Hutt<Mf  9  Bos.  &  P.  643.  Toller  on  £3l«  p.  550,  and  Index,, 
s^oce  Assets.  > 
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etuemdabu  <\no»  and  tben  confessed  a  judgment  to  C,  the  Ml  wis  to  hafethe 
^^wmrf/Ma'  ^^^^J  ^f  redemption  of  this  term,  inrkidi  isrJw  vested  in  the 
iiUej  imi  Hot  executoT,  and  so  become  assets,  to  be  administered  in  a  coone 
^or.  '  of  adminbtration,  and  subjected  to  Ae  judgment;  a  jadgmetit 

in  a  course  of  administration  at  taw  t>eing  to  be  preferred  to  a 
statute  (&).  It  was  insisted,  on  behalf  of  B.  that  he  had  the 
statute,  ^nd  that  hairing  got  the  term  extended  id  the  haikids  of 
Ibe  executor,  a  sobsequeiit  jtt(%ment  could  toot  avoid  that  ex* 
tent.  But  the  Lord  Keeper  was  of  opinion,  that  a  term  for 
Jrears'was  not  extendabhe  by  (he  conusee  of  a  statute  in  die 
hands  of  ad  etecutor,  aud  though  it  Were  extendable  in  the 
life-time  of  the  conusor  ii\  hid  hands,  jet  the  ei^ent  w)a  bnt 
tjuousque,  and  if  the  tonusbr  aliened  the  term  before  exteoC, 
the  statute  boutod  not  the  term(z).  And  then,  if  it  Were  not 
extendable  in  the  hands  of  the  executor,  it  was  but  a  chattel. 
Judgment  pre-  like  a  jewel  or  a  horse,  and  then  u  juijigmcnt  must  -be  preferrri 
i2r^  *•'**'     In  courte  of  law  to  a  statute: 

[  872  ]  But  such  equity  of  redemption  of  ateiin  for  yaaiti,  it  ispv- 
^KM^imon'  Bumed,  may  be  considered  as  equitable  assets  only,  and  Uiea 
vmtgtigerf  it  seems  that  the  creditor,  by  judgment  and  by  sftitote,  wovfd 
u  equitubu  ^  entitled  pari  passu.  Thus,  where  C.  made  a  mortgage,  and 
«*«**•  died  iKissessed  of  the  equity  of  redemption  of  a  term  for  years, 

leaving  greater  debts  than  his  estate  would  pay  (c) ;  a  questioii 
arose  in  Chancery,  whether  this  mere  equity  of  redemption  was 
only  equitable  assets  and  distributable  equally,  pro  mto,  among 
all  the  creditors,  without  regard  to  the  degree  or  quality  of 
their  debts ;  or,  whether  it  should  be  applied  iti  a  course  df 
administration;  in  which  case,  the  bond  creditors  would  swal- 
low up  all  the  assets  without  leaving  any  thing  for  the  creditors 
upon  simple  contract  ?  And  it  was  solemnly  determined,  that 
this  equity  of  redemption  was  equitable  assets  only ;  for,  die 
mortgage  being  of  the  irAo/e  terra,  and  forfeited  at  law,  and  Ae 
right  of  redemption  being  barely  an  equitable  interest,  it  wss 
reasonable  to  construe  it  equitable  assets,  and  consequently  dis- 
tributable amongst  all  the  creditors,  pro  rata,  without  haviag 
[  373  ]  respect  to  the  degree  or  -quality  of  the  debts ;  all  debts  be- 
ing, in  a  conscientious  rcgard|  eqtial,  and  equaUhf  the  highelt 
equity  (a). 

(b)  Morgan  ▼•  Skerrardf  1  Vera.         (c)  Creditors  of  Sir  CharU$  CiS, 
99S.  3  P.  Wms.  341. 

(Z)  So  it  18  said  in  19  Vin.  Abr.  554,  the  goods  and  chatteb  cannot  be 
extended  in  tlie  liands  of  a  grantee.    30  Edw.  S.  S5  b. 
Ohterr^wns  on      ^  a)  On  the  auUiority  of  this  case  it  was  expresslj  decided  in  HtfH«r0T. 
#Me  ttt  text.       Chittert,  Amb.  308,  that  an  equity  of  rcdcipption  of  a  leasehold  estate  i* 
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A  bill  in  Ckmeferjmzs  filed  to  be  veliefed  agttost  tbe  faelr  Mm^  recced 
c£  the  mortgagor  (or  money  received  efter  his  fatbei^s  deaths  ^uelfeqtity 
for  a  release  ©f  m  equity  of  Tedemption  {d).    iSindb,  Lord  J^'"J^J2!*^ 
Keeper,  conceived  this  was  fio  'assets  in  law  to  tatisfy  a  judg- 
ment acfcnowledged  by  <he  moitgagor  after  tbe  mortgage,  and 
Ibefore  the  release  ;jfor  being  but  a  bare  right,  and  not  being 
assets  in  law,  the  lelease  bemg  before  the  bill  eahibiled,  mm 
mot  fraud,  and  so  not  assets  in  equity. 

IBut  this  distinctien,  on  the  ground  of  the  judgment  ^having  Nnnc  iecni|« 
beaa  acknowledged  after  the  mortgage,  and  so  not  ataching  *®™''* 
upon  the  equity  of  redemption,  as  being  but  a  'bare  right, 
seems  to  be  done  away ;  now  such  equity  is  considered  as  a 
title,  and  as  iniitatiag  ihelc^al  estate  in  all  respects,  even  moie 
closely  than  a  trnst  (b)« 

If  lands  in  fee  be  mortgaged  for  a  term  of  years,  the  re*  RiunUn  mi 
"version  in  the  mortgagor,  expectant  upon  the  determination  of  J^JlJf^iKJi^ 
•the  term  for  years,  will  xbe  assets  at  law  liable  to  debts,  and  •eiSf  and  ci- 

tracti  rtdtmp^ 

{d)  Fmrnan  v.  TaffUtr,  S  Keb.  507.  [et  vide  8.  P.  antea,  STOj^Ed.']  ment  wiU  b€ 

wUkcentt 

■ _^_  "^^mf^m^i^iw  B 

eqoitable  assets.    Bat  tiie  case  cited  in  tbe  texfr  was  in  fact  left  aodedded  | 
ibr  it  being  referred  to  a  Master  to  ascertain  which  were  legal,  and  which  , 

were  e^iiitabie^assets  of  the  testator*  and  only  two  creditors  appearing  who 
were  in  equal  degree,  the  Master  declined  to  distiDguisb  the  assets ;  and 
cu>nseqaently  the  point  was  not  determined.  See  Mr.  Cox's  note  (2)  to  the 
ease,  3  P.  Wms.  343. 

.The  Solicitor  General,  in  his  argnments,  in  the  case  of  Sharpe  y.  Seafb4fro%   J^pnijt  rf  ^9* 
aUndes  to  the  cases  of  Sir  Cltm-Us  Cox^s  creditors  and  HartweU ▼.  Chiiters^   detf^tiimiaM 
as  being  0¥er*ruled  ^  and  he  lays  down  the  nile  to  be,  that  the  equity  of  qaasi  Ugai  at« 
redemption  of  a  leasehold  estate  is  clearly  assets  at  law,  and  the  executor   mI  as  tojwdg* 
chargeable  there  with  the  difference  between  the  value  of  the  estate,  and   f^Mnt  credUpft 
tbe  som  he  paid  in  redemption  of  it ;  and  he  contended,  that  in  the  case  of 
a  mortgage  of  a  freehold  estate,  the  equity  of  redemption  was  oMsett  ai  lawt 
and  it  could  not  be  sugs^ested,  he  said,  that  the  specialty  creditors  were 
jiot  entitled  to  their  remedy  against  those  estates  descended  as  legal  assets, 
tlK>Qgh  they  could  not  be  got  at  but  through  the  medium  of  a  court 'Of 
•qni^.  <  The  Lord  Chancelfor  however  remarked,  that  without  deciding 
whetner  Uie  case  of  the  creditors  of  Sir  CharUs  Cox  was  right  or  wrong,  it 
only  applied  to  bond  and  not  to  judgment  creditors ;  and  ms  Lordship  de- 
.elded^  tnat  the  judgment  creditors  were  to  be  paid  in  tbe  first  instance ;' 
in  efiect,  that  the  equity  of  redemption  was  as  to  tbe  judgment  creditors  to 
be  administered  accucding  to  tbe  priority  of  legal  assets.    £t  vide  antea, 
369,  in  aslts.  and  next  note. 

(B)  This  IS  good  law.    The  judgment  (dnlv  docketed  or  even  notdu(y   Doeirine^a^ 
dcNcketed,  if  the  purchaser  can  be  proved  to  have  had  notice  thereof)  is»a  $eUinapplUaHt 
lien  on  the  equity  of  redemption  against  both  tlie  heir  and  purchaser  from  to  Judgment 
him,  and  without  reference  to  tbe  doctrine  of  assets,  the  creditor  may  file   crcdiior* 
a  bin  for  redemption,  aud  tkdk  his  judgment  to  the  mortgage,  on  the  rul^, 
Qiu  ^prifT  est  tempore  poiimr  est  jure.     See  antea,  p.  3:^0,  of  tliis  edition, 
D.  (Y).  ^  So,  per  Lord  Eldon,  in  Sharpe  v.  Seorboro^  4  Yes.  541 .  *<  The  cases 
whicit  consider  an  equity  of  redemption  as  equitable  assets,  do  not  apply  to 
judgment  creditors,  who  are  to  be  paid  in  the  first  instance."    The  case  of 
Freeman  v.  Taylor,  cited  in  tbe  tex^  occurred  before  tbe  statute  of  frauds, 
and  mast  therefore  be  considered  as  irrele¥ant  to  tbe  law  which  baa  ob« 
tained  since  that  statute. 
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[  374  ]  attract  the  redemption  (e).  In  such  case,  dthough  the  mort- 
gage be  for  a  thousand  years,  yet  the  bond  creditor  may  have 
judgment  against  the  heir  of  the  obligor,  and  a  cesset  exectttio 
until  the  reversion  come  into  possession (c). 

But  the  judgment  will  be  of  assets  quando  aedderini,  and 
the  creditor  cannot,  by  a  bill  in  equityi  compel  the  heir  to  sell 
the  reversion,  but  must  espect  until  it  falls  (/*)  (d). 

Where  creditors  are  plaintiffs  (g),  the  usual  claim  is,  that 
the  debts  shall  be  pmd  in  the  course  of  administration ;  but 
that  is  to  be  intended  of  legal  assets,  and  not  of  assets  in 
equity  that  are  not  assets  at  law(E)« 


€nd  tf  assets 

Soando  acci' 
erint. 


Peiitumwheu 
erediUrs  art 
fhbaiffs. 


(e)  Cole  Y.  Warden^  iVern.  410. 
JlfiMMm  Y.  Hardingy  Excheqaer, 
1734.  Spencer  y.  Biffin^  at  tiie  Rolls, 
M  ichaelmas  Tenn,  1734.  [This  case 
vms  BRibabl^  the  frame  as  that  of  the 
Creditors  of  Sir  Charles  Cox,  report- 
ed in  3  P.  Wms.  s4o,  and  cited 
S  Atlc.  t9U  It  appears  by  the  Re- 
gister Book,  that  Biffin  was  the 
maiden  name  of  Sir  Charles  Cox'b 


second  wife,  Reg.  Lib.  B.  1734^ 
fo.  118*  For  observatioBB  on  which 
case,  see  n.  (A),  p.  373,  antea.— £il.] 
Et  vide  1  Salk.  354.  [S.  P.  FTcr- 
wiek  Y.  EdmardSf  Dick.  51.  Blaeh' 
net  Y.  Kirkj  i  Yem.  41 1.  and  see  last 
notb.-^fd.] 

C/)  Ferirsff  r.  Fertre^^  %  Vein. 
134. 

is)  SoUey  Y.  Goiofr,  3  Vem.  61. 


Ceiwse  qfadnd^ 
mstrationin 
law  and  equity. 


TM  "tehffirmii.       (C)  So,  in  Plunket  y.  Penson,  2  Atk.  294.  (recognized  by  Mr.  Justice 

Lawrence,  in  Scott  v.  SchoUey,  8  East,  477),  Lord  Uardwicke  observed  :— 
If  there  be  a  mortgage  for  vears,  tlie  reversion  in  fee  in  the  mortgagor  is 
legal  assets,  and  uie  bond*^  creditor  may  have  judgment  against  iSe  heir, 
with  a  cesset  execuUOf  until  the  reversion  comes  mto  possession,  bnt  whtfe 
it  is  a  mortgage  in  fee,  the  equity  of  redemption  is  not  legal  assets^  and  the 
heir  may  plead  reins  per  descent  to  an  action  brought  against  him  on  the  bond 
of  the  mortgagor.  It  is,  however,  assets  in  equity,  and  the  creditor  msy 
have  relief  there.    SoUey  v.  Gower,  2  Yem.  61. 

(B)  And  Lord  Hardwicke  remarked,  that  it  was  a  gross  inaccurate  ex- 
pression in  the  taw  books,  where  it  was  said,  that  a  reversion  in  fee  vras  not 
assets,  for  though  in  such  case  the  heir  might  plead  rebu  per  descent, 
yet  when  the  reversion  fell,  a  scire  facias  might  issue  xrii  the  judgment 
quando,  Set,    fCinatton  v.  Clarke,  2  Atk.  204. 

(£)  The  course  of  administration  at  law  is,  Ist  Testamentary  expencei. 
2d.  Crtown  debts.  3d.  Forfeitures  for  non-compliance  with  penal  atatntet. 
4th.  Debts  of  record,  as  judgments,  statutes,  recognizances,  preferring  the 
former  to  the  two  latter.  5to.  Specialty  debts,  as  bonds,  covenants  under 
s^,  and  the  like.  Lastly,  Simple  -contract  debts,  as  notes  of  band,  book 
debts,  &c.  preferring  debts  to  tlie  king  to  debts  of  the  subject.  2  Bl.  Com. 
'511.  But  an  executor  paying  simple  contract  debts,  before  notice  of  a 
liond  debt,  will  not  be  liable  as  for  a  detastaoit.  Hickey  v.  Hayter,  6  T.  R. 
387.  2  Bac.  Abr.  435.  2  Fonb.  Tr.  Eq.  407.  Equitable  assets  in  the  handft 
'6f  an  executor  are,  in  some  respects,  applied  as  legal  assets  are,  as  first  to 
pay  'debts,  and  then  legacies.  Nixon  v.  Witham,  l  Yem.  488.  Walker  v. 
JMeagar,  2  P.  Wms.  552.  S,  C.  Mose.  204.  JIfaylm  v.  Hoper,  Ridgw.  Ca. 
temp.  Hardw.  206,  contra.  GosUng  v.  Domey,  1  Vern.  482 ;  bnt  they  differ 
in  tlus,  that  all  the  creditors  take  proportionably  and  not  in  a  course  of  ad- 
ministration, as  in  the  case  of  legs!  assets.  Thus,  if  a  testator  devise  sub- 
ject to  or  for  the  payment  of  tils  debts  and  legacies,  his  simple  contract 
creditors  will  be  entitled  to  be  paid  portpasni  with  his  bond,  or  other  spe- 
cialty creditors.  See  Fonb.  Tr.  Eq.  1  vol.  283,  4,  n.,  who  cites  IFmMm- 
erqft  v.  JLong,  1  C!i.  Ca.  32.  3  Ch.  Rep.  7.  Hixon  v.  Wytham,  1  Ch.  Ca.  248. 
Anon.  2  Ch.  Ca.  54.  Girling  v.  Lee,  1  Yem.  63.  Child  v.  Stephens,  1  Yeril. 
101.  Solley  V.  Gower,  2  Yem.  61.  Wilson  v.  Fielding,  2  Yem.  763.  And  in 
such  case  even  creditors,  whose  demands  are  barren  by  the  statute  of  lunt* 
tations,  Irave  been  let  in  before  the  legatees.  Gqfton  Y.  MiU,  2  Yem.  141- 
Dewdney  ex  parte,  15  Yes.  497. 
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An    equity  of  .redemption  b   devisable    for    payment    of  Detise of equitff 
debts  (A);    [and  the  devise  of  an  equity  of  redemption  to  t^^yl^ 

makes  U  coitti* 
(&)  Hard.  469.  7Vni«r  ▼.  Gwynn^  1  Vera.  41.  [S.  C.  antea,  347.— £d.]        able  aesete. 


The  ordiDary  administration  in  equity  of  real  and  personal  assets  In  the  Prhriiy  rf 
payment  of  speeiaUy  debts,  is  in  the  following  order,  1st.  Penfmal  eritUe  (with  fimds. 
the  exception  of  copyholds,  which  are  not  assets,  Parker  ¥.  Dee,  S  Ch.  Ca. 
SOlX  not  specifically  bequeathed  or  exempted  expressly,  or  by  plain  indi- 
eallon  from  the  payment  of  debts.  SamweU  t.  Wake^  1  Bro.  C.  C.  145. 
Dovif  ▼.  Topp,  ibid.  526.  S.  C.  i  ibid,  f  59,  n. ;  and  see  i  ibid.  58.  Sd.  Land 
oxfireMAy  devteed  for  (not  merely  charged  with)  the  payment  of  debts.  Doots 
▼.  Tm,  nbl  tnpra.  Sd.  Descended  estates^  Bamewett  v.  Lard  Cawder, 
S  Madd.  Rep.  453.  4th.  Lands  ckatged  with  the  payment  of  debts,  Harmood 
▼.  OgiandeTf  8  Yes.  124, 5.  Donne  ▼.  Lewtt,  9  Bro.  C.  C.  263.  ifanning  r. 
Spoimer,  SVes.  117.  MUnes  r.  SMer,  8  ibid.  306.  Watson  ▼.  Briekaxfody 
9  ibid.  447.  And  5th.  Estates  impliedly  exempted  from  the  payment  of 
debts  by  a  beneficial  devise  to  third  persons.  3  w.  ac  M.  e.  14.  The  distinc- 
tion between  land  expremly  devised  or  only  charged  with  the  payment  of  debts 
teems  to  apply  in  the  above  instance  only.  The  idea  which  formerly  pre- 
▼ailed,  that  where  lands  were  expressly  devised  for  the  payment  of  debtSi 
the  pca-sonal  estate  ceased  to  be  tiie  pnmary  fund  for  the  payment  of  debts, 
thoi^  it  remained  so  where  there  was  merely  a  charge  of  the  debts  upon 
the  real  estate^  is  exploded.  In  both  cases  the  personal  estate  remains  pri- 
marily liable.  See  StapUton  v.  ColviOe,  For.  208.  Lord  Inckiqnin  v.  French, 
Amb.  38.    M*Cleland  v.  ShaWy  2  Sch.  &  Lef.  545. 

The  same  administration  of  assets  is  made  in  equity  in  the  payment  of  Simple  emtraei 
aimple  contract  ddfts,  except  thkt  as  to  them  descended  estates  are  not  liable^  debts* 
mless  in  those  cases  where  the  deceased  debtor  was  at  the  time  of  his 
death  a  trader  (see  Hitdum  v.  Bennett^  4  Madd.  Rep.  180.  Keene  v.  RUeyp 
3  Meriv.  436),  according  to  the  acceptation  of  that  word  in  the  bankrupt 
laws,  47  Geo.  3.  sess.  2.  c.  74.  s.  1.    This  act,  it  is  observable,  does  not 
extend  to  copyholds.    The  personal  estate  is  the  fond  first  liable  to  the  pay«   pgrsonattitate 
meat  of  debts,  and  Is  often  called  ''  the  natural  fund ;"  nor  can  a  testator,  ^^^  * 

as  against  his  creditors,  exempt  the  personal  estate ;  but  he  majr  bequeath 
his  personal  estate,  as  aeainst  his  heir  or  any  other  representative,  clear  of 
the  payment  of  his  debts.  Walker  v.  Jackson,  2  Atk.  624.  Bridgman  v. 
J>SM,  3  Atk.  202.    Attomey'General  v.  Douming,  Amb.  572,  3. 

The  mode  of  affecting  assets  is  by  action  at  law,  or  by  bill  in  equity.  j|f^  ^  affect* 
When  a  bill  has  been  filed  by  one  or  more  creditors  against  the  executor  for  {_.  g^j7 
an  account  of  assets,  the  executor  will  not  afterwvds  be  allowed  any  oo«  ^ 
hudary  payments  made  without  suit.  Bright  v.  Woodward,  1  Vera.  369. 
8.  P.  2  Ch.  Ca.  201.  DorKsMv.  Oi/ord,  Pr.  Ch.  188.  Seeib.79.  If  n  decree 
ht  obtained  on  a  bill  for  the  administration  of  assets,  and  some  of  the  ere- 
dAton  sue  at  law,  the  court  will  interpose  by  injunction  to  restrain  them ;  but 
until  a  decree  is  obtained,  no  injunction  can  issue.  Ashley  v.  Pocock,  3  Atk. 
208.  Martin  v.  Martinj  1  Yes.  213.  Mocker  v.  Reed,  1  Ball  A  Bea.  320. 
£t  vide  8  Ves.  520.  Ir  brfore  a  decree  obtained  several  creditors  proceed  by 
different  bUls  in  equity  for  satisfaction  of  their  demands,  the  court  will  not 
stop  the  suits,  because  of  the  priority  whjch  may  be  gained,  although  this 
Biay  create  an  entanglement  and  difficulty  on  the  estate ;  but  qfter  a  decree  J^jm^ction  tfier 
Stained  an  Injunction  will  be  granted.  Martin  v.  Martin,  ubi  supra.  As  ii^crcc. 
to  real  property,  it  is  further  observable,  that  if  an  intestate  debtor  die 
seised  of  freehold  estates  of  inheritance  to  a  large  amount,  and  posses>ed 
of  littie  or  no  personal  property,  the  specialty  creditor  whose  debt  is  se- 
eared  by  an  instrument  affecting  the  heir,  may  either  file  a  bill  in  equity 
against  the  heir  for  an  account  of  the  assets  and  a  sale  of  the  estates  for 
the  satisfaction  of  his  debt,  or  he  may,  if  he  please,  proceed  at  law  afiainst 
the  heir  without  suing  the  personal  representative  of  his  deceased  debtor, 
3  Wooddes.  Lect.  486 ;  but  an  equity  of  redemption  on  a  mortgage  in  fee 
eannot,  we  have  seen,  be  reached  at  law  by  a  specialty  creditor ;  and  there- 
fom  such  an  equity  stands  on  the  same  footing  as  estates  expressly  devised 
lor  the  payment  of  debts.  But  If  such  a  debtor,  instead  of  suffering  his 
estate  to  descend  to  his  heir  at  law,  devise  the  same  beneficially  to  a  third 
•person,  not  fbr  the  payment  of  debts,  then  before  the  statute  of  3  W.  &  M. 
c  14y  fttch  devisa  would  defraad  the  specialty  creditor  of  hb  remedy. 
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ftiistfea   for  the  ptymeat  of  d«bto  witt  make  iC  eqiutsible 

(A&)  [Boi^  ▼.  EiktM,  7  Ves.  S19.}— £d. 

Deeiifd  etfofM  To  obTiate  that  mischief  the  statute  lastly  mentioned  enacted,  that  all  de- 
and  equitiet  tf  ^naes  of  real  estates  by  tenants  is  fee  simple,  or  by  persons  lutyiBg  power 
redemption  kom  t»  dispose  of  estates  bv  will  shall  as  against  such  creditors  be  deemed  to 
afftcktd^  by        be  fraudalent  and  void ;  and  that  they  may  maintaio  their  actions  jointly 
9PhtU  credUifrtt    against  the  heir  and  devisee.    Thus  legal  interests  in  freeholfl  estates,  de- 
vised for  other  purposes  than  the  payment  of  debts,  are  become  in  favoai 
»f  specialty  creditors  real  assets  at  'law,  without  the  assistance  of  a  coart 
of  eqiiity :  in  respect  to  which  such  creditors  may  elect  ta  resort  in  the  first 
iastaiicA  against  the  heir  s»d  devisee,  withool  suing  the  personal  repre- 
MBUtive  of  tfaeif  deceased  debtor,    f  Ath.  195.    3  lb.  406.    3  P.  Wms» 
333.    £t  vide  2  lb.  334.    IS  such  creditor  file  a  bill  in  equity  on  the  stabuta 
t»  affect  the  real  assets  Ib  the  hands  of  the  devisbe,  the  heir  mnst  be  made 
a  party  to  the  suit ;  for  a  bill  in  equity  for  that  purpose  is  in  the  nature  of 
wm  aetion  at  law ;  and  as  the  action  by^  the  express  provisioB  of  the  statnat 
jft  to  be  brought  jointly  against  the  heir  and  devisee,  so  the  biAl  must  be 
liled  against  them  both^  1  P.  Wms.  99.  though  in  such  case  the  heir  or 
devisee  shall,  it  seems,  have  this  relief— namely,  to  stand  in  the  place  of 
the  specialty  creditor,  and  re*imburse  himself  out  of  the  personal  estates 
1  P.  Wma.  680.    The  student  should  also  be  apprised,  >  that  although  l^pl 
interests  ui  freehold  estates,  devised  for  other  purpoaes  than  the  payment 
of  debjts,  are  become  legal  assets  hi  fisvour  of  specuJty  creditors,  yet  that 
since  equities  of  redemption  are  in  themselves  but  equitable  assets  merely, 
•ad  recoverable  only  in  a  court  of  equity,  the  specialty  creditors  of  the  tes- 
tator can  hkve  no  resort  to  such  interest*,  devised  to  third  persons,  for 
•ther  purposes  than  the  payment  of  debts,  except  thvouf^h  the  m^diam  of 
the  Court  of  Chantry.    For  further  on  tiie  appropriation  of  funds,  sea 
postea.  Cap.  XVIII. 
DitUe  to  ere'       (F)  And  by  the  modem  adjudications  it  is  established  that  a  devise  ta  the 
euior  with  mere  executor  will  have  the  like  enect,  t  Fonb.Trea.  £q.  401,  n.  (e),  6th  cxI. ;  and 
power  of  sale  f  or  although  the  executor  have  but  a  mere  power  to  sell,  yet  it  should  seem  the 
mere  ehat^e  <^    right  to  redeem  will  be  equitable  assets  equally  the  same.    Toll.  £x«  4l4ii 
debte,  makes       postea,  378t    The  doctrine  of  equitable  assets  is,  in  its  principle,  so  conm* 
e^ity  qf  re*        na&t  with  natural  justice,  that  it  has  been  graduaily  extended  (i  Bro.  C.  CL 
Amption  epUt*    140,  n.  (t) ;  and  the  distinction  between  a  devise  to  a  trustee  and  to  an  exe- 
ffblc  meets*  enter,  next  alluded  to  in  liie  text,  has  been  coniinuaUy  qualified,  and  sp- 

peavft  now  to  be  altogether  abolished :  and  the  efi'ect  of  the  de>  ise  or  powsr 
of  sale  is  to  let  in  creditors  by  simple  coniract  to  the  prejudiee  of  crediisfi 
by  specialty.  A  mere  charge  for  the  payment  of  debts  witt  a£ect  an  eoai^ 
of  redemption^  and  will  make  it  equitable  assets  in  the  hands  of  the  heir  or 
devisee.  Prowse  v.  Abinfidon,  1  Atk.  484.  Buekle»  v.  ff'iUUime^  1  Pick.  38r, 
a.  (a).  Hargrove  v.  Tindall,  1  Bro.  C.  C.  126,  n.  (tX  Batsofk  v.  Litidegree»^ 
%  Bro.  C.  C.  94.  -  Shepherd  v.  iMtwidge^  8  Ves.  26.  And  a  devisa  to  pay 
debts  ont  of  the  profits  seems  equivalent  to  a  devise  to  seH  for  the  purpesa 
af  converting  the  estate  into  equitable  assets,  l  Bro.  C.  C.  3t2|  hot  tea 
9  Vem.  718.  3  Bro.  C.  C.  614. 
But  to  make  f^  ^^*  formerly  holden,  that  where  an  estate  descended  to  the  l^eir  charged 

egtutu  of  r»*  ^^^  ^^  payment  of  debts,  it  was  legal  assets  in  him,  FreemouU  v.  De&ra, 
demotion  eomi»  ^  P*  ^ms.  430.  Pbmket  v.  Penson,  2  Atk.  a90.  beg  v.  Veg,  %  Cox's  P. 
ableassetstn  ^OM.  416,  n.  (S) ;  and  it  was  inferred  from  an  expression  of  Lord  Tharloar 
AoJidf  of  heir  ^^  ^*^  ^*  ^'^^v  ^  ^^^'  ^*  ^*  ^^>  "*  CO'  ^^^  ^  ^^  ^*ae  could  the  assets 
intention  to*  ^  equitable,  unless  the  descent  were  broken.  But  in  the  case  of  Soiiy  vw 
Ifreak  descent  £fnnSf  ubi  supra,  Lord  Eldon  held  otherwise*  and  said,  that  in  a  esse  of 
must  appear  on  ^^^  charge  the  assets  were  equitable,  althoaah  the  descent  was  aat 
vitf.  broken.    And  his  Lordsliip  put  the  case  of  a  devise  to  trustees  la  trust  ta 

pay  debts ;  and  the  trustees  all  dyinc  in  the  life-time  of  the  testator,  whei^ 
by  the  estate  would  descf  ud  to  the  heir  at  law,  who  his  Lordship  observed 
must  have  taken  the  estate  as  the  trustees  would  have  received  it,  aaiaelv, 
subject  to  the  debts :  and  yet  the  descent  vi^as  not  broken  but  iniendedio  as 
broken.  And  therefore,  said  Lord  Eldon,  it  would  be  the  more  accurate 
expression  to  say,  thait  it  must  ^pear  on  the  will  tiiat  the  testator  m 
the  dfscent  to  be  broken.  Vide  etiam  Shiphard  v.  iMJtwidge^  8  Yes.  30; 
|M  tp  the  sfcfttatc  of  fraudulent  deviseS|  aat^a^  69»  of  this  edit  n»  (N). 
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It  wa^  formerly  h'eld^  that  if  aoi  e^it;  of  redemption  wer^       [  375  ] 
devised  for  payment  of  d^bt«,  a  distinction  was  to  be  taken  ip  ^^^JSf'^ 
the  application  of  tlie  assetSj.  tv^ere  Iiinds  mortgaged  were  de-  to  trustee  and 
yiaed  for  payment  of  debt?  generally  '^  ^^d  where  the  devise^  pVumtZ  ^ 
for  payoient  of  del)tawa3  niade  executor  (t).    In  the  formeir  deltsydistm^ 
case  the  assets  were  considered  as  equitable,  and  all  the  creditors 
li»  equally  cpnc^med  ai^d  entitled^  and  iione  were  to  be  pre- 
ferr^d  before  th^  other.     St^totes,  judgment^  bonds,  or  simply 
oootract  d^bts,  jf  IJ^  di4  not  f/tttack  upon  the  vety  land  so 
deTisedy  were  to  be  paid  in  proportion  and  by  average ;  and  so 
of  other  equitable  incumbrances.    But  in  the  latter  case,  the 
equity  of  redemption,  in  Uie  hands  of  the  executor^  was  con- 
sidered as  legal  assets^  and  he  was  obliged  to  pay  debts  on  spe- 
cialty before  debta  on  promises :  the  former  having  an  artificial    - 
preference  at  law,*  though  naturally,  and  in  conscience,  a  debt 
by  contract  without  special^  is  as  justly  due  as  the  other  (o). 

Thus,   where  A.  (A),  having  made  a  settlement   of  lands  Epntfpfre- 
which  he  covenanted  were  of  a  certain  annual  value,  mortgaged  forpaymaTif 
all  bis  other  lands,  and  thep  confessed  a  judgment  defeazanced       [  376  ] 
on  paytnent  of  a  sum  certain ;  afterwards  A.  made  his  will,  and  f^St'^Sccnl 
devised  all  his  lands  for  payment  of  his  debts,  and(  constituted  if  devise  u  to 
the  devisee  intrtist  for  payment  of  debts,  executor^    A  bill  was  J*/ p.  JJV^  ^^ 
filed  by  the  judgment  creditor  to  have  the  trust  perfprn^ed  and  <a«<»o<«*) 
his  debt  satisfied.    The  defendant's  answer  admitted  the  devise 
for  payment  of  debts,  but  set  forth  the  jointure,  covenant,  and 
the  mortgagCj^  and  that  the  lands  jointured  were  not  of  the 
▼alu^  for  which  they  were  given.    The  question  was,  whether 
the  debt  upon  covenant  and  that  upon  judgment  should  be  paid 


(t)  Chrn  ▼.  StepheMy  1  Vem.  101* 
«  Ch.  Ca.  54.  Hixm  v.  Wytkum, 
1  Ch.  Ca.  248, 249. 

ik)  GtrUng  v.  Ue^  1  Vem.  63. 
flixme  Y.  Mortlefff  cited  in  Girling 
r.  Lee,  [£t  vide  CUUterbttck  ▼. 
Smithy  Pr.  Ch.  U7y  nad  Bickham 
V.  f'Teemfuif  ibid*  136.  The  case  of 
••    '     F.  itifrtky  wa»  probably  the 


same  as  Hixon  ▼.  Wyilum,  1  Ch.  Ca. 
248 ;  but  it  was  decided  contrary  to 
the  case  of  GirUng  ▼.  Lee^  which 
it  was  cited  to  support.  There  is 
however  a  case  of  Hickeon  v.  fVitk- 
oMj  Finch.  195,  which  seems  more 
in  upison  with  Uie  doctrine  adyaojced 
in  Girling  v.  X.ce.— £d.] 


"T 


(6)  It  was  so  oonai4er«d  in  Edtrards  v.  Grwes,  Hob.  265.  AUxmder  v.    Casts  eonfi 
--^  Greskam*  1  Leon.  21^4.  Detkick  v.  Carraoan,  1  Lev.  224.  1  RoU.  Abr.  i^g  t^fxt. 


S90.  G  6.  BoiwM  v.  Corantf  Hard.  405  ;  and  it  was  transferred  into  equity 

#11  the  prindpley  that  deduoas  in  equity  foUow  the  law.    Graves  v.  Powdy 

t  Vem.  248.  Anvsu  2  Vera.  405.    £t  vide  Ckdterhick  v.  Smth,  Pr.  Ch.  127. 

JOUtck  V.  Wilder,  1  Atk.  420.    But  where  the  devise  was  to  the  executor   Deviss  to  ext^ 

and  hb  heirs,  in  tmst  to  sell,  this  was  considered  an  exception,  because  tlie   tviirrs  and  his 

landa  Buut  have  gone  in  a  course  of  descent ;  and  tiie  executor  would  take  as   heirs* 

traatee,  a&dnot  as  executor;  and  therefore  in  that  case  the  lauds  were, 

and  in  a  Btmikur  case  atill  would  be,  it  is  cpnceived,  esiuitable  assets. 
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pari  passu,  or  M^hether  the  latter  should  be  discharged  ?    Aqd  it 

Mas  decreed,  that  the  lands  should  be  sold  for  payment  of  debts, 

according  to  the  trust  in  the  defendant's  father's  will,  and  that 

the  plaintiff  should  be  let  in  for  a  satisfaction  of  his  judgment, 

without   regard  had  to    the  covenant  for  making  good   the 

jointure. 

Tnutee  being        And  where  lands  mortgaged  were  devised  to  a  trustee  for 

«Jiii//o/^^*    payment  of  mortgages  and  specific  legacies  (/),  though  the  re- 

fiempiian  i$       mainder  was  given  to  him  ip  fee,  yet  the  trustee  being  made 

r  S77  1       executor,  the  ^quit^  of  redemption  was  considered   as   legal 

assets  in  his  hands. 

The  contrary  i$       But  it  was  held,  in  the  case  of  DejB[  v.  Dee  (pi),  which  was 

mw  the  better         .     .  -  ,       .  •  ^  6  v    /'         ,.,      . 

opinion.  (And    &  devise  of  lands,  mortgaged,  to  trustees,  who  were  Itketsnse 
sr4!^tm/^  f  •      nominated  executors, .  to  pay  his  debts ;  that  the  premises,  being 

mortgaged  in  fee  by  the  testator,  and  he  having  nothing  but  an 
equily  of  redemption,  that  could  be  only  equitable  assets,  and 
consequently  must  go  amongst  all  the  creditors  equally. 
Sstmef  And  at  present  the  better  opinion  seems  to  be,  that  although 

lands  be  devised  to  trustees  for  payment  of  debts,  who  are  Uke- 
wise  constituted  executors,  yet  they  will  be  considered  as  equitable 
assets  (n).  Thus  where  a  devise  was  to  trustees  for  payment  of 
debts,  and  the  same  persons  were  made  executors,  the  court 
said,  that  the  assets  should,  notwithstanding,  be  equitable  and 
not  legal ;  for,  though  there  we're  cases  in  Vernon's  Reports, 
in  which  it  was  held,  that  where  trustees  were  made  executors, 
l  378  ]  debts  should  be  paid  in  a  course  of  administration  (vide  Girling 
V.  Lee)  (o),  yet  the  modern  resolutions  had  been  otherwise  (h). 

(0  Bruni  V.  Best  et  alJ  t  Vem.  (n)  Lewin  ▼.  Oakley,  t  Atk.  50. 

69.  et  supra.  [333. 2^58,  of  this  edit.  Et  SWc  ▼.  Prime,  1  Bro.  Rep.  Cbsn. 

— £d.]  138,  in  note. 

(m)  2  P.  Wms.  412.    S.  L.  Lewin  (o)  Vide  supra,  375. 
V.  Oakley,  2  Atk.  50. 


Lord  Camden*8  (H)  After  quoting  Lewin  v.  Oakley,  abi  supra,  in  a  case  where  the  irhde 
remarks  in  Silk  doctrine  on  this  subject  was  sifted  to  the  utmost,  Lord  Camden  observed, 
▼.  Prime,  **  And  now  I  think  Uie  old  rule  is  overthrown  ;  and  that  wherever  the  land 

ilself  is  devised  to  the  same  persons,  who  are  executors,  the  assets  will  be 
equitable.    And  I  hold  the  case  to  be  the  same  whenever  the  land  is  dt» 
vised  to  them,  or  to  them  and  th^ir  heirs ;  for  in  both  cases  they  are  eqait- 
able  trustees.    The  descent  is  broke,  and  the  specialty  creditors  have  lost 
their  fund.    And  I  can  hardly  now  suggest  a  case  where  the  assets  would 
be  legal,  but  where  the  executor  hae  a  naked  powei*  to  seU  qua  exeeuter,^    ^k 
V.  Piifne,  1  Bro.  C.  C.  1S8,  n.  (f).    Et  vide  Prcwse  v.  Abingdon,  1  Atit.  484. 
Executor  hav-      And  even  in   the  case  lastly  mentioned  by  Lord  Camden,  it  should  seem 
iiig  power  to  eeU   that  the  descent  will  be  considered  as  broken,  since  the  vendee  under  the 
equity  ^  t*e-^      power  will  be  in  by  the  devisor,  although  it  be  true  that  in  the  interiDf 
demption,  eqwit"    between  the  death  of  the  testator  and  the  execution  of  the  power,  the 
able  atsets,  equity  of  redemption  will  descend  to  the  heir  at  law  of  the  testator  accord- 

ing to  the  rule  established  in  Wanrford  v.  Thompson,  S  Ves.  513.    At  ail 
events  an  intention  to  break  the  descent  is  apparent  on  the  will ;  and  it  a 
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It  is  likewise  said  to  have  been  settled  io  the  time  of  Wright^  lands  devi$ed 
Lord  Keeper,  in  a  cause  between  Herbert  v.  Herbert  (p),  upon  debu^dUM- 
consideration  had  of  all  the  former  cases,  that  where  lands  ^'9  debttnoi 
are  devised  for  payment  of  debts  and  legacies,  the  debts  being  ^q  Ugacie9* 
such  as  have  no  lien  upon  the  lands,  as  debts  by  simple  con- 
tract, &c.  the  debts  should  have  no  preference ;  but  if  there 
were  not  sufficient  to  pay  all,  they  should  be  paid  in  proportion, 
(although   it  was  otherwise  held  in  Lord  Nottingham's  time, 
who  used  always  to  say  that  a  man  ought  to  be  just  before  he. 
was  bountiful).    The  reason  seems  to  be,  because  the  will  of 
the  owner  alone  makes  the  land  liable,  and  that  gives  no  pre*- 
ference  expressly  or  impliedly  to  one  before  the  oth^r(i). 

If  a  mortgage  (q)  be  made  of  lands,  and  afterwards  more  Cmweyaieefat 
money  is  raised  by  subsequent  mortgages;  and  then  the  mort-  ^^T^jqi 
gagor,  by  deed  in  his  life*time  and  by  will,  conveys  and  settles  deA$:  memd 
all  his  lands  unto  trustees  for  payment  of  his  debts,  by  which  *^  ^^  "•^' 
they  become   equitable  assets,   tl^e   subsequent    mortgagees,  frnmiy  to  bomi 
having  a  security  for  Aeir  money  by  a  lien  upon  the  estate,  SJiTcrttWofT 
wliich  the  court  will  not  take  from  them,  and,  in  preservation  ^i^tBre 
of  their  own  interest  a  right  to  redeem,  shall  be  first  satbfied ;  ^'^^'^^* 
although  the  estate  in  question  was  iu  the  first  mortgagees^  and 
the  subsequent  mortgagees  had  only  an  equity  (k). 

(p)  «  Freem.  270.  &  C.  S  E(|.  C».      pra,  S75.  fVhittim  v,  Uoydt  1  Ch.  Ctu 
Abr.  S71.    Sed  vide  contrd,  Hixon  y.      275. 
W^kam^  1  Ch.  Ca.  248.    S.  C.  sa-         (9)  CAOd  v.  SUfhaiSy  1  Yem.  101. 


observable  that  Sir  Samnel  Toller  lays  down  the  rule  thus  broadly  s — **  if 
the  real  estate  be  by  any  means  given  to  the  executor,  the  produce  of  it 
when  sold  shall  not  be  applied  in  a  course  of  legal  administration,  but  be 
distributed  as  eq^nUy  vre$cnbe9j**  citing  1  Bro.  C.  Rep.  137,  8.  2  Fonbl.  2d 
«djt.  59^  in  note.  Vide  Hargr.  Co.  Litt.  113,  note  2 ;  and  2  P.  Wms.  552, 
But  note,  a  power  to  charge  an  estate  with  a  sum  of  money,  unless  exe- 
cuted, will  not  be  assets  for  the  payment  of  debts.  JLord  ComwaUu^t  case, 
2  Freem.  279.    HarrmgUm  v.  Horie,  1  Cox  Ca.  Ch.  151. 

(I)  Where  however  a  testator  lets  in  creditors  by  a  mere  charge,  it  is  Simple  eanirapi 
now  settled  whatever  doubts  may  formerly  have  been  entertained  to  the  debts  obiam 
contraiy,  that  'creditors  are  to  be  paid  in  preference  to  legatees.  Kidney  lien^  wken* 
V.  CamtsmakeTf  12  Ves«  155.  And  where  there  is  an  actual  devise  of  lands 
lor  payment  of  debts,  it  has  been  already  remarked,  antea,  325,  of  this 
edit.  n.  (£),  tliat  the  ordinary  course  of  administration  of  equitable  assets  is 
first  to  pay  debts  and  then  legacies.  Creditors  by  simple  contract  cannot 
have  any  right  (except  by  marshalling)  against  the  real  estate,  unless  thd 
testator  thinks  fit  to  devise  it  for  satisfaction  of  debts  generally^  yet  tbey 
have  never  been  held  to  stand  in  the  same  light  as  legatees.  And  tbou|h 
the  statute  of  fraudulent  devises  would  undoubtedly  prevent  a  devise  for 
payment  of  legacies  so  as  to  disappoint  creditors  by  specialty,  it  would  not 
prevent  a  devise  for  payment  of  debts  generally,  uiongh  the  effect  would 
be  to  let  in  creditors  by  simple  contract  to  the  prejudice  of  creditors  by 
.specialty.  See  Ridoui  v.  Plymouthy  2  Atk.  104.  Ungard  v.  Derby^  1  Bro. 
C.  C.  311.  Ht^ktB  V.  DouZlen,  2  Bro.  C.  C.  614.  and  Kidney  v.  Couu* 
ptaker,  ubi  supra. 

(&)  Hence  therefore  the  equitable  administration  of  assets  assunilates,  in  AdmnLeirotum 
a  great  degree,  to  tiie  legal  course  of  administration,  paying  first  debts   of  ei^iiaklc  oe* 

scti* 
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JE^^qff^  If  a  devise  he  of  the  e^ty  of  redemptiM  of  a  trusi  etiaie 
truM  iitau  dt'  ^J  ^^^  C€3iui  que  trutt,  subject  to  the  pajment  of  his  debt^, 
•M^  ^dS?'  "^^w'^^nding  the  devisee  be  heir  ai  law,  yet  the  equity  of 
tMutabUossH^^  redemptioQ  shall  be  equkable  assetB. 

WJwJ f<  to!        '^'"'  ^^^^  Penson  {r),  the  tesUlor,  who  was  the  cestui  que 

trusi  of  a  ceal  estate,  uuuIq  a  mortgage  of  it  in  fee ;  and,  the 
eqiuly  of  cedensptioa  being  id  him,  be,  by  hia  wiil,  gave  asd 
devised,  tahi»  daar  son  and  to  his  heirs   for  ever  the  mortgaged 
premises,,  siilgect  neveriheless  ta  the  payment  of  his  debts, 
C  380  ]     aoouities^  and  legacies,  and  then  died  indebted  by  bond  and 
aimpW  contract;  oiie  questioa  was,  whether  an  equity  of  re^ 
demption  of  st  mort|^age  in  fee  of  a  trust  estate  ought  to  be 
€OBsidera4  as  legal  or  equitable  assets  ?  Jjyvd  Hardvicke,  in 
givii^  judgmem  on  this  case,  admitted  that,  if  a  mere  trust 
qsime  dmended  yfon  w  heir  at  law^  it  would  be  considered  as 
Ifigfi  and!  net  a^  equitable  insets ;  which  was  founded  upon  the 
third  clause  of  the  statute  againal  firaudulent  devises,  that  gave 
a  specially  creditor  bi9  remedy  at  law  by  an  action  of  debt 
agunat  the  heir  of  the  obligors.    But  his  liordshipsaid,  Aat 
the  stAlute  bad  not  made  a  mortage  in  fef  of  a  trust  estate  sub- 
ject to  the  awie  thing;  that  if  the  plaintiff  was  under  the 
necessity  of  coming  to  Chancery  for  relief  the  court  would  act 
according  to  its  known  rules  of  doing  equal  justice  to  all  credi- 
tors, without  any  cfistinction  as  to  prioi*ity.  And  the  real  estates 
were  ordered  to  be  sold,  and  that,  after  paying  off  the  moil- 
gages^  the  creditors  should  be  paid  what  was  left  pari  passu. 
Bptity  of  re-  *      ^n  equity  of  redemption  (s)  has  never  been  held  to  be  liable 
mbuto  crediton  to  a  hood  creditor  m  the  life  of  the  mortgagor  (l). 
«J^^.  *^        ^"  ^  ^^^  ^f  Penville  v.  Luscomb  (0,  at  the  Holls,  die  4tb 
[  381  ]       of  February,  17£8,  Sir  Joseph  Jekyll  was  strongly  inclined  te 
There  maybe  a  |||ii,t  there  could  be  no  possessio  fratris  of  an  equity  of  re- 
tnAqfanemiijl  demption.     Sedquare;  form  arguing  the  same  case,  Mr.  Jfa- 
^iIa^         2akeriey  said  he  had  a  note  of  a  case  with  the  same  n^mes^ 


Semb. 


(r)  Phmket  v.  Peuon,  t  Atk.  390.         («)  9  Atk.  1^99. 
£&  C.  antes,  374»,  a.  (C).— £d.]  (0  Cited  i  Atk.  604.  coafrd  IMA 


whicb  are  liens  on  the  land,  as  second  and  third  mortgages,  jadgmeatf ,. 
statutes,  &c.  according  to  priority  of  date  (postea,  473),  then  debts  by  spe- 
cialty and  simple  contract  debts,  pari  passu ;  bat  it  is  said,  that  if  the  Idng 
l^  in  equal  degree  with  either  or  these  latter  be  will  be  preferred,  bccanaB 
he  cannot  lose^is  right  in  any  instance;  and  where  they  interfere,  ^  will 
always  be  preferred.    Co.  Litt.  SO. 
Bond  no  lien  im      (L)  Because  a  bond  creates  no  lien  on  the  land  till  judgment  entered  op 
eqwttf  of  re-        and  docketed.    But  the  equity  of  redemption  may  be  equitable  assets,  and 
demptum  in        »  such  liable  to  the  bond  creditor.    This,  however,  is  a  different  tfaiag>  •&« 
V^e'time  ^        caa  only  happen  after  the  death  of  the  mortgagor. 
mortgagor* 
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dttsminedl  by  Lord  Comptt,  in  1:7  iSy  wheieio  hk  Lordship 
beld  cliMctly  tlie  cMtrary ;  namely^  tkat  there.  nuigU  l>e  a  p0&* 
iessio  frairis  of  aa  equity  of  redemption  (u).  And  the  llatter 
opinion  seems  to  me  to  Le  the  most  nsasonable  ;  for  there  inay 
bo  a  psMesh  ffatris  of  an  use^  and  yet^  in  law,  an  use  ^as 
aeilher  assets  ia  the  exeeutor  nor  in  the  heir,  as  an  equity  of 
redemptiou  is;  besides^  the  mertgageei  before  foreclosure,  is, 
as  to  the  inheritance,  a  trostao  f^  the  mortpgor  (x)|  and  a 
trust-estate,,  gow,  is  analogous  to  an  use,  at  commott  laUr  {uy 

(a)  Co.  LTCt  14  b.    1  Co.  124  b<   Plow.  96.     (x>  1  Atk.  606. 


(M)  There  may  be  a  po$$e$9io  fratrirof  a  trast,  1  Co.  ISl  b.  2  P.  Wms.  Qfa 
713.  tfardr.  488. 491.  f  Com.  Dis.  Chancery  (410^1)1  Wadt.  Hesc.  lOt.  fratris. 
GiU>.  U.  t%y  n.  {3),  9d  edit  1  Sand.  U.  Is  T.  217 ;  and  hence  it  may  be  con- 
tended, that  a  potsessio  fratrtM  will  arise  on  an  equity  of  redemption  of  a 
morose  ia  fiw»  which  is  in  the  nature  of  a  tfnst ;  and  it  is  bo  laid  down 
in  the  text  bool^s.  See  Bati.  Co.  Litt.  205  a,  n.  (1\  $.  2.  5  Bar.  Elem.  845. 
£t  Title  C'atbsr/u  ▼.  Searfey  1  Atk.  603.  Bat  it  should  seem  that  the  elder 
brother  mast  do  some  act  indicative  of  a  seisin  or  possession  to  entitle  his 
sister  to  the  equity  of  redemption.  The  receipt  of  rents,  or  the  bringing 
a  bill  for  redemption,  will  be  saifictent  fbr  this  purpose,  llie  case  ofP^'ntUm 
▼.  iMacombe,  as  reported  hy  Moselpy  72. 122.  and  1  Atk.  604,  warrants  this 
position.    It  was  there  said  by  Sir  Joseph  Jekyll,  that  in  order  to  make  a 

Cemo  /ratrh  of  an  equity  or  redemption  on  a  mortgage  in  fee^  the  elder 
ther  should  have  brought  bis  bill  acainst  the  mortgagee,  or  the  mortga- 
nee  should  have  paid  bun  the  rents  and  profits  of  tlie  estate.  And  there- 
fore where  a  £&ther  liad  made  a  mortgage  in  fee,  and  died  after  forfeitore, 
leaving  a  son  and  a  dancbtcr  by  one  wife,  and  a  son  by  anotiier,  and  tlie 
eldest*  son  died  wtlhout  oriuging  his  bill.  Ins  £(oaor  decreed  tlie  equity  of 
redemption  to  the  younger  brother*  consider'mg  that  the  elder  brother,  (the 
son  of  the  mo'tgiagor^,  not  having  received  tlie  rents  and  profits,  or  filed  a 
bill  against  the  mortgagee,  had  never  olitaioed  that  constructlviB  possession 
of  the  equity  of  redemption  which  was  necessary  to  entitle  the  sister  to 
Inherit  it.  There  is  also  some  account  of  this  case  in  7  Vin.  Abr.  160,  bat 
it  is  very  loose,  and  quite  incompatible  with  the  other  reports. 

In  an  appendix,  to  the  report  of  the  great  case  of  ChulMuutdclcy  v.  C/isloii,   There  auqr  U  a 
by  Jac  ^  Walk*  a  statement  of  this  case  of  PenfdU  v.  lAucnothe^  from  possessio  ira- 
the  Begister  Book,  is  added.    See  2  Jac  4c  Walk.  SOI*    The  marginal  tris</€a€o«ity 
plttcUa  is  to  tiiis  etfect:  *'  A.  having  a  son  and  a  daughler  by  one  veatea,  rf"  retUmfttvn, 
and  a  son  by  another,  conveys  lands  to  B.  Iiis  surety  in  a  bond,  as  an  in-  Sanb* 
demnity,  and  dies.    B.  pays  the  bond  and  mortgages  the  lands.    The  eldest 
son  dies.    The  mortgagee  having  l>een  in  possession  witliout  account  or 
acknowledgment,  sembUj  there  waa  no  po§$e$sio  fratris  of  the  equity  a^ 
redemption :"  and  reference  is  made  to  Lord  Hardwicke's  ohservati9n0  on 
the  pnocipal  case  as  furnished  to  the  reporters  by  Mr.  Pepys,  whose  mana- 
acript  note  of  Casbome  v.  Scmfe,  represents  Lord  Hardwicke  as  saying, 
that  as  to  the  case  of  PenvUle  V.  iMiUmbe^  which  was  mentioned  to  nave 
been  heard  at  the  Roila  on  the  4th.  February,^  1728,  it  was  a  panper  canse ; 
and  one  question  there  was,,  whether  there  aii|bt  be  a  youeuk^frdiru  of  an 
eqaity  of^redensptlan  ?    His  Lordsbin  had  reaS  over  tne  decretal  eider  In 
the  Register's  Book,  and  it  conduaed  that  his  Honor  declared  he  wonld 
take  time  to  consider  of  that  point  before  he  delivered  his  opinion ;  and 
Xord  Hardwlcke  could  not  find  that  It  was  determined,  or  ever  came  on 
ngain.    See  2  Jac.  &  Walk.  200.    The  question  is,  whether  Moseley*^  re- 
port of  Sir  Joseph  J ekyli's  judgment  is  to  be  invaKdated,  because  it  cannot 
oe  found  in  the  Register's  Book  ?  Is  there  any  thing  in  principle  opposed 
to  the  doctrine  lakl  down  in  the  former  part  of  this  note?    It  sliould  seem 
not.    Mr.  Butler,  ai^giMNda,  considered  tbe  case  of  PemnlU  v.  LuMcownbe  as 
estabSishiag  these  three  propositions.    Firet^  that  whien  there  is  a  mortgage,   Propontitnt 
and  the  mortgager  receives  the  rents  of  ttie  estate,  he  is  considered  to  nave   ^edkcibie  from 
an  eqaitabla  seisin  i  Setondf  that  when  the  mortgagor  does  not  receive  tba  can  m  text. 


n 
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Pfrm  redeem^  In  general,  no  penon  will  be  allowed  to  come  into  eqinty 
iUUdifi^J^  for  a  redemption  (y),  but  he  that  w entitled  to  the  legal  estate 
€siat€^  of  the  mortgagor. 

[  382  ]  Thus  {z),  where  the  plaintiff,  claiming  under  the  heir  gene- 

Gemer^keir  nJ,  Came  to  redeem  a  mortage,  and  the  defendant,  by  answer, 
iatetail  barred  Set  forth  a  deed  of  entail,  entitling  another  person  to  the  equity 
Ac^^A«  cim     ^f  redemption ;  the  plaintiff  prayed  he  might  redeem  at  his 

peril,   but  the  Lord  Keeper  would  not  permit  him  to  do  it, 
unless  he  could  make  out  that  the  estate-tail  was  docked. 
MM  ik^  per*        ^^t  if  third  persons  be  interested  in  the  equity  of  redemp- 
mms  inierai$d    iiqq    nod  [^^  ^f  ^^j  ^||q  ^q  g^  ig^  entitled  to  the  estate,  refuse 

iko§€eiuuu4  to  redeem,   or  act  collusiray,  any  person  interested  will  be 

nfim  Of  <»l.  permitted  to  redeem. 

MUmrjmrt  rf       Thus  (a),  where  one  mortgaged  his  leasehold  estate,   and 

€redit9r$,  «r  afterwards  became  a  bankrupt,  a  commission  issued,  and  a 

MinTg  nmrif  r€» 

deem  if  Ukere        ^  BiekUtfs  ▼.  Dcrringtonf  Mcnk         (a)  F\raMpi  ▼.  Fenu^   BananL 

refute (m)  at        ^»  Pon^re^,  Qusere,  where?    S  £q.  Rep.  30.    [Et  vide  JSjcton  v.  GrMtv, 

mail  ofeaeiM        ^*  ^^^'  ^5*  ^9  Barnard.  Rep.  30.  1  vern.  138,  and  antea,  1S4,  of  this 

'^  '  {15  Vin.  Abr.  460.-£d.1  edit-^d,] 

(z)  Lmax  y.  Bird,  1  Vers.  189* 


tents,  or  otherwise  araert  his  tide^  he  is  not  considered  to  have  an  equit* 

able  seism ;  and,  Thirds  that  when  a  person  entitled  to  the  l>enefit  of  a  tnut 

does  not  assert  his  ri^  in  dne  time,  the  trustee  ceases  to  be  a  tmstee  lor 

him,  and  becomes  a  tmstee  for  the  actual  possessor.    The  mortgagee  was 

tmstee  of  the  equity  of  redemption,  in  the  first  instance,  for  nie  eldest 

son,  but  en  his  death  he  became  tmstee,  not  for  the  heir  of  the  penon  wiio 

once  had  the  right,  but  neglected  to  assert  it,  but  for  the  representatrre  of 

the  person  to  wnom  it  had  last  belonged.    These  observations  are  founded 

«i  the  supposition  tiiat  the  report  in  Moseley  is  correct    Indeed,  there 

seems  little  in  principle  to  produce  against  It 

Creditort  uunf        (N)  To  entitle  creditors  tfins  circumstanced  to  redeem,  a  special  case  mntt 

redeem  on  shew*  ^  made  out,  as  that  the  assignees,  trastees,  or  executors  refuse,  coUode, 

ing  that  true*     or  are  faisolvent.    In  Trougktm  ▼.  Bjnkee,  6  Ves.  573,  where  a  bill  wis 

ieea  or  execu*     brought  by  creditors  under  a  deed  of  trast  praying  a  sale  and  not  a  re- 

tore  refuee^  col-  demption,  to  which  sale  the  mortgagee  would  not  consent,  it  was  held,  tfast 

lude,  [or  are        ^®  creditors  could  not  have  a  decree  for  a  redemption  agahist  a  mortgagee, 

munfe*  unless  the  tmstees  were  colluding,  or  it  was  unsafe  to  tmst  them  with  tbe 

property,  which  was  not  the  case ;  and  the  bill  was  dismissed.    The  Master 
of  the  Rolls  observed,  that  tiie  plaintiffs  were  creditors  under  the  tmst  deed. 
The  tmstees  could  come  for  a  redemption  ;  but  he  doubted  whether  two  or 
three  creditors  could  come  in  tiieir  own  names  to  redeem  for  their  own  be- 
nefit.   It  struck  him  as  extraordinary  that  they  should  file  a  bill  to  redeem 
for  themselves,  and  so  gain  a  preference ;  for  then  ihev  must  be  redeemed. 
But  it  was  admitted,  that  they  could  not  claim  to  redeem  to  that  extent ; 
but  if  any  creditors  choose  to  come  in  and  contribute,  then  all  were  to  have 
the  benefit    His  Honor  also  bought  that  the  tmstees  should  have  come 
and  have  claimed  the  benefit  for  the  creditors ;  not  that  the  creditors  them 
selves  should  come  in  the  first  instance,  and  as  a  matter  of  course.    To  en- 
title them  to  that  a  case  ought  to  be  made ;  as  that  tbe  tmstees  were  caBed 
upon  to  redeem,  and  refused,  or  that  they  were  coDuding.    Dormi  v.  Simf 
OM,  4  Ves.  651.    And  his  Honor  recognized  the  general  pHnciple  Isid 
down  by  Lord  Parker  in  Pnnklyn  v.  Feme,  and  stated  himself  to  be  eon- 
firmed  in  opinion  by  the  authority  of  that  case,  as  well  as  by  analogy,  that 
the  court  could  not,  in  this  short  way,  decree  a  mdemption ;  and  therefore 
dismissed  the  billv— If  the  mortgagee,  pending  a  suit  by  the  creditors  of  a 
BMrtgager  to  have  tbe  estate  sold  to  pay  their  debts,  obtain  a  decree  to 
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Ikieeting  was  had  by  the  creditors  to  consider  whether  the  assig- 
oees  should  bring  a  bill  to  redeem.  The  majority  of  the  cre- 
ditors were  of  opinion,  that  it  was  not  advisable  so  to  do.  In 
consequence  of  this  opinion,  the  assignees  could  not  do  it^  by 
«B  express  clause  in  the  statute  of  the  5th  Geo.  2.  relating  to 
bankrupts.  The  rest  of  the  creditors  thought  it  was  advisable 
to  file  a  bill  for  redemption,  and  thereupon  brought  a  bill  in  [  ^^  J 
their  own  names  against  the  mortgagee  and  the  assignees,  pray- 
ing to  be  let  in  to  the  redemption  of  the  lease.  The  assignees, 
by  their  answer,  took  part  with  the  plaintifib.  Oiie  question 
was,  whether  the  creditors  of  a  bankrupt  had  a  right,  in  this 
cuae,  to  bring  their  biQ  against  the  mortgagee  to  compel  him 
to  redeem,  making  the  assignees  of  the  bankrupt  defendants  i 
Mr.  Justice  Parker,  who  sat  for  the  Chaocettor,  was  of  opi- 
nion Ihey  had.  He  said  that  it  was  very  true  that^  in  general, 
no  person  should  come  into  equity  to  redeem,  but  who  was 
entitled  to  the  legal  estate  of  the  mortgagor  (o).  So,  if  an 
executor  were  willing  to  get  in  the  debts  of  the  testator,  there 
was  no  foundation  for  a  creditor  to  bring  his  bill  for  that  pur- 
pose. That  in  general,  where  there  were  proper  persons  to 
^et  in  the  estate  of  another,  a  court  of  equi^  would  not  suffer 
cither  die  creditors  of  the  testator  or  the  creditors  of  a  bank- 
jrnpt  to  bring  a  biU  in  equity  in  order  to  get  m  that  estate. 
But  that,  if  an  executor  or  assignees  under  a  commission  col- 
luded with  a  debtor,  there  was  no  doubt  but  a  creditor  might 
bring  his  bill  in  order  to  take  cane  of  the  estate,  and  charge  the 
assignees  or  executors  with  such  collusion.    That,  in  this  case. 


foreclose,  the  creditors  may  nevertheless  redeem  him  on  payment  of  prin- 
clpaly  interest,  and  costs,  on  the  groond  of  fraud.  SoUy  v.  SuMurtfy  9  Mod. 
a  AS.  And  if  lands  are  limited,  in  a  settlement  to  danghters,  with  a  proviso,  • 
that  if  tlie  heir,  executor,  or  administrator  of  the  settlor,  pays  4O0L  at  a 
■certain  day  to  trustees,  that  then  the  limitation  shaU  cease,  this  being  only 
a  kind  of  collateral  secnnty  for  the  money,  the  creditors  oc  the  settlor,  or 
he  in  reversion,  may  redeem.  F^rtderUk  v.  Afmcombef  t  £q.  Ca.  Ahr.  594. 
.MS.  notes. 

(O)  Eamardiston  reduces  this  point  to  a  very  ▼icioos  bearing  in  bis  maiw  He  wh»  come$ 
.fpnal  epitome,  thus  i— ^'  The  nde  laid  down  that  no  person  shafi  be  allowed   to  redeem  tmui 
to  aedeem  in  equity  but  he  that  has  the  leg^l  estate,  is  tight;*'  consequently,  Mkem  a  tUU» 
if  Jdke  mortgage  be  in  fee  no  person  can  redeem,  not  even  the  mortgagor  $ 
ibr  he  has  not  the  legal  estate,  thai  being  in  the  mortgagee.    The  best  ex* 
pnssioa  of  the  rule  would,  perhaps,  be  to  smr,  that  he  who  comes  .to  redeem 
a  mortgage  must  shew  a  title  to  the  equity  of  redemption.    Mere  possession 
arithout  title  will  not  give  any  person  a  right  to  redeem,  per  M.  R.  in 
Ckeimnddey^.  CItaton,  %  Meriv.  17d. 

On  a  suit  to  redeem,  the  morteagee  cannot  oliject  that  a  valid  legal  con*   Bui  m&rigeigtt 

Sjrance  to  him  is  Jiot  stated.    If;  therefore,  the  bill  to  redeem  contains  an  ctnuiot  oloect 
ormal  allegation  of  the  mortgage,  not  shewing  that  any  legal  estate   that  a  niiid 
{Msscd  to  the  mortgagee,  the  plaintuT  mortgagee  in  possession,  cann6t  take   €sav<ymc«  u : 
advantage  of  this  defect;  for  that  would  be  objecting  to  his  own  title,  aolslal«tf. 
vhich  the  ooort  would  never  allow,    iiotofov.  Ctey<4Mi,3An8tr.7i5. 
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[  384  ]     tbere  was  a  mei^tiksg  ef  ite  creditors  4>f  the  QbmlsropC  to  cousi* 

der,  whether  k  was  proper  that  die  astigneies  shoald  bring  a 

b9I  IB  lordar  to  lie  let  in  lo  a  redemption  of  tik  estate ;  and 

Ihe  oiajority  of  llie  ereditora  were  of  optnioii  that  it  was  ik^ 

That  die  assignees  thereupon  co«ld  ftot  Inrtng  this  biU,  tht 

was  ibr  the  benefit  0I  Ae  bankfupt's  •  estate.    That  aay  jcrediler 

dierefoie  had  a  vigbttD  iiriiig  such  bill  under  peni  of  costs. 

EfvUvmiU  «M*      ^|}  a icoiffrt  «f  oqttity  will  assist  all  persons  daimii^  an 

redeem,  except    s^itftff  vodemption^  unless 'tfam-  aitte  k  directly  Bgrn^cmt- 

?J^y^  ^        floienoe.    TherefoK^  w%ere  A.(S)  anairieda  yonnglieiress,  anA 

by  iadiieot  tneans  prooured  4ier  Ko  leay  a  fine  of  her  inhenlaRce 
when  dke  was  under  iigt(9^,  «nd  A.'s  «tather  was  one  of  As 
commissionen  wiio  took  die  fne,  atrf  the  oses  -of  die  fine  were 
dedared  lo  be  to  iwr  4UMi%dr  hiiAand,  and  ibe  hcSra  of  their 
two  bodies,  ^remainder  to^  die  heirs  of  the  siimvor.    The  wifc 
died  in  lier  minority  wffhont  issue,  end  her  busband  sortivrf 
N    her,  and  made  a  mortgage  of  the  estate/ and  died  wifhout  issue, 
and  the  eUMe  descended  to  his  hein.    But  die^heir  at  fanr  to 
[  385  ]      the  beiress,  who  had  lemd  the  fine,  trad  ptn-ehased  in  (he  mort- 
gage, and  got  into  possession  mnd  levied  ik'fine,  and  five  yern 
passed,  and  the  deed  declaring  die  uses  of  the  first  fine  was  lost 
l%en  die  heir  of  A.,  who  was  ^entitled  under  the  first  fine  and 
deed,  filed  a  t)Si  to  ^have  a  4iaoovisry^  the  deed,  and  a  re^ 
Fine,  obttMed    tlemption  «f  the  mortgage.    The  heir  Ht  law  of  the  h^ss 
atrays  wm-  "     pleaded  the  iH  pFBCtiees  in  obtaining  the  fine,  and  also  his  owa 
^^"^  fine  <c)  and  notv^him,  and  that  there  was  no  such  deed  as  that 

(6)  Pachtngtmi  v.  Barrow^  Pre.  (e)  Quare,  as  to  the  ▼alidity  of 
Ch.  %%6.  IS.4:.  a  £q.  Ca.  Abr.  474.  -tim^Be,  if  levied,  ^i<hlle  in  foiMt- 
•*£d.]  8100  under  the  mortgage  (o). 


SeHUmeni  ^  (P)  As  to  settlements  by  infiuitB  of  their  real  estate  before  marriage,  see 
reai  eetiUe  fry  CUmgh  v.  CUMgh,  5  Ves.  717.  &€.  3  Wooddes.  X^et  458.  Atherley's  Sett 
iiilfmd  frefoume  07.  Sfilaa*  ▼.  Harewood,  i8  Ves.  475.  To  enable  en  talafit  teaaat  for  life 
Is  marrtsj'e.        (with  remainders  over  teller  issne)  to  levy  n, fine,  or  suffer  a  reoorvery,  4br 

jfae.parposeef  settling  lierestiiie,  and  advaneiiig  hdr.in  marriage,  a  writ 
of  privy  seal  must  be  obtained.  The  course  of  proceeding  is  fbr  the 
4nvwn  upon  the  petition  sf  the  hifant  end  her  guardian,  to  gfant  letters 
oader  thepiivy  seal  to  the  Jadges  of  the  Ceiart  of  Commoo  Pleas,  direct* 
lag  them  to  permit  the  infant  to  levy  a  fine  or  sufler  a  reoovery.  It  is  tbea 
In  the  diseietion  of  the  court  to  permit  ibefine  to  lie  levied,  or  the  leaovery 
eoffered,  aocordiag  to  the  dreumstances.  Il#e  v.  Rawi^ng^  2  Bam.  A 
Aid.  450.  If  the  court  permits  a  fine  to  be  levied,  er  a  recofery  so^ 
lered,  stiil  it  seems  the  infant  may  elect  to  confirm  or  annal  It  when  she 
comes  of  age ;  for  whioh  see  ilMSii.  Trea.  on  Rec.  ISfO,  p.  139,  140.  The 
mode  therdbre  of  suing  a  writ  of  privy  seal  to  enable  an  lirfhnt  flme  to 
levy  a  ^aait,  or  suffer  a  recovery,  is,  at  the  fwesent  day,  rarely  resorted  to, 
being  superseded  by  the  modem  practice  of  applying  fi»r  an  act  of  pailia- 
ment  in  die  first  instance. 
TlmhteeemeiiUd^    (Q)  The  determinatidn  of  the  cemrt  seems  to  have  proceeded  on  the  cir- 

eumstanoe  of  fraud,  vrhich'  It  considered  sufficient  to  avoid  4he  fine ;  and 
that  being  dbe  case,  the  heir  at  law  of  thebeirsieiwas,  by  his  psssesMS 


THB   BQtnTY  0^  RBDBMPTION.  33$ 

of  ^K^Mch  the  ^iiscovery  wm  soogbt,  or  if  there  vm%,  it  was  ob* 

teined  byfpaud.    And  one  grouod  of  argnment  tised  againflt 

die  heir  of  A«  was,  that  4be  ComPt  of  Chancery  would  not 

assist  A/s  heir,  who  claimed  under  a  fine  so  iR  obtained,  and 

the  rather  for  that  auch  heir  was  a  volutHeer  'wifliout  any tigree- 

ment,  previous  to  the  marriage  df  lhe  heiress,  to  sctfle  her 

eatate*    Ei  percHtiam,  Hie  defendaot  insists  (here  was  no  "sudi 

deed,  or  if  there  was,  it  was  obtained  by  practice,  and  siso 

on  a  fine  and  non*claim,  and  'riso  thai  A.^  father  ^coAi  tkOt 

have  been  assisted  here,  'and  the  plaintiffs  <!laim  under  Vim* 

All  tiiks  rtt  law  thai  art  not  directly  against  eonsdence,  shall 

be  assisted  here  to  a  redemption,  and  if  there  were  only  a  b1e«     [  386  ] 

mish  in  the  tide,  so  should  the  heir  of  A. ;  but  the  fine  and 

fKiiM:laim  eannot  be  got  over*    The  plea  is  good';  dismiss  the 

bUI. 

But,  although  <he  power  of  redemption 'be  an  andentriglht,  Eft^pff^^ 
which  the  mortgagor  and  all  ckimbg  under  him,  wfaedieriiy  ^^^"^^^ 
voluntary  conveyanee  or  odierwise,  are  entitled  ntito,  yet,  being  MtruUu 
ft  right  originating  in,  and,  in  fact,  created  by,  a  court  of 
equity  (J),  k  is  made  subservient  to  their  rules. 

And  it  is  said  to  be  a  maxim,  that  none  can  come  to  redeem  Kgkti09fdmm 
m  mortgage,  ^hen  the  mortgagee  cannot  compel  the  payment  of  Mauifre  r«oi- 
tbe  mortgi^TOoney;  for  the  remedy  ought  to  be  reciprocal  (r).  proeaL 
Tlitts  one  ground  upon -which  the  court  doubted  wheJSier  it 
ehould  decree  a  redemption  in  the  case  of  Coplestone  v.  jBoi*- 
weU{e)  before^mentioned,  was  because  W.H.  had  no  remedy 
to  recover  his  money* 


8 


{d)  SttyUy.  F^tanif  S Veat. 550.      [8.  P.  WUU  v.  Emff  9  ^WU  34i. 
Sopra»  157.  Com.  Rep.  609.     —£(/.] 


under  the  mortgage,  •  reaitMed  to  hit  andeilit  right,  'aaH  then  w  owner  and 
not  AS  aoitgagoe,  he  levied  the  fine  to  •trengtiien  the  tiUo. 

li^e  may  here  observe  what  perhaps  would  more  appropriately  have  been  ffom*iimm  m 
iBtrodooed  in  a  fonner  note,  antea,  41t»  of 'this  edit  n.  (P%  'that  witfi  re-  fiiu'higmMft^m 
•pect  to  the  non-claim  on  «  fine,  if  the  mortgagee  be  disseaaed,  and  the  ^jm^  ^  ttmier 
'oisselBor  levy  a  fine,  and  five  years  pass  after  the  proclamations  withont  ^  im§mmd  # 
CDtry,  whereby  the  mortgagee  wiU  be  barred,  yet  if.  the  movtgegor  pay  mmj 
or  tender  hiB  money  to  the  mortgs^ee  at  the  time  appointed  for  perform- 
•ance  of  the  condition,  he  will  be  allowed  five  vears  from  the  thne  of  soeh 
tender  or  payment  to  prosecute  his  r%ht  in  by  the  second  saving  of  Hb 
statute  4th  Hen.  7.  c.  t4 ;  because  his  title  to  the  legal  estate  did  not  accrue 
till  payment  or  tender  of  the  money.    8i0weU  v.  Ltrd  Zraehe,  Flow.  573. 
2  Bae.  Abr.  539.  Shop.  Prat.  Conn.  74. 79. 

<R)  iSo,  on  the  other  hand,  if  the  representative  of  the  mortgagee  comes  Ahtatee  tf 
to  foreclose,  apd  the  mortgagor  cannot  com|>elthe  roKM>nveyance  of  tte  uunigtigte's 
estate  by  reason  of  the  ab^nce  of  the  heir,  or  the  loss  or  pawn  of  the  heir^  or  Im»  or 
title-deeds  or  otherwise,  no  decree  will  be  pronounced ;  and  uie  executor  pomi  ^deeds, 
of  the  mortgagee  will  be  enjoined  not  to  proceed  at  law  on  the  bond  or  wiUprevtiU  i' 
other  coUatml  security  until  he  can  find  the  heir.    8ekooU  v.  SaU^  1  8ch.  exeewttr/nm 
Sc  liof.  177.  S,  C.  antea,  p.  15,  of  this  edit  n.(L).    Bat  an  instance  of  an  s«hy  af  Jav« 
irreciprocal  mortipige  is  adduced  in  n*  (S),  antea,  136|  of  this  edit    ^ 
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WHO   MAY   OLAIM 


Redemption  de* 

•r  on  comdiiifmy 

[387] 
aeeordiMg  to 
jmtHce  ^  case* 

RedetHjftUm 
viewed  aeeord* 
ii^to  interut 


Mortgagor f  \f 
hewuL  ii4>f  im- 
dirtake  to  re« 

[388] 
deemy  eammot 
Iry  validity  ^f 
mortgage; 


emdfinaitempt' 
tag  to  oaer» 
tkiroia  oMft" 
-gage,  fometpay 
ail  mortgagee^  M 
expeneee  in  do* 
fending  ii. 
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And  the  mortgagor,  or  those  claiming  through  him,  on  ajh 
plication  to  the  court,  will  have  redemption  decreed  to  them 
absolutely,  or  under  certain  conditions,  according  to  the  nature 
and  justice  of  their  case. 

The  court,  in  the  exercise  of  this  jurisdiction,  views  mort^ 
gages  after  forfeiture  in  two  different  lights,  according  to  the 
interest  of  the  party  from  whom  the  application  comes.  If 
the  mortgagor  seeks  for  redemption,  be  must  do  equity  to  the 
mortgagee,  or  the  court  will  consider  fhe  estate  as  absolute  in 
the  mortgagee.  On  the  other  hand,  if  the  mortgagee  files  his 
bill  to  foreclose,  the  court  will  enter  into  the  essential  nature  of 
the  contract,  and,  considering  the  transaction  merely  as  a  loan, 
oblige  him  to  submit  to  be  redeemed  on  the  condition  originally 
stipulated ;  the  payment  of  the  principal  advanced  with  legal 
interest. 

A  steady  attention  to  this. mode  of  construction  will  explain 
the  principles  of  the  generality  of  the  cases  on  this  head. 

Thus(f),  where  the  defendant,  being  a  mortgagee  of  the 
premises,  afterwards  purchased  the  same  for  valuable  consi- 
deration; and  the  plaintiff,  having  the  title  of  redemption, 
would,  before  he  redeemed,  have  had  the  validity  of  the  mort- 
gage tried  ai  law\  the  court,  on  reading  precedentir  on  the 
plaintiff's  part,  was  of  opinion,  that  the  defendant  being  a  pur- 
chaser for  a  valuable  consideration,  the  plaintiff  ought  to  de- 
clare whether  he  would  redeem  the  mortgaged  premises  or  not, 
before  he  endeavoured  to  avoid  the  title ;  it  being  against  the 
rule  of  justice  for  the  plaintiff  to  have  the  equity  of  redempr 
tion  from  the  defendant  after  he  had  endeavoured  so  to  do ;  and 
that,  if  he  would  redeem,  he  ought  to  pay  the  defendant  all  his 
principal  money  due  thereon  with  damages  and  costs ;  which, 
he  refusing  to  do,  the  court  dismissed  the  bill. 

And,  where  the  mortgagor  (g),  being  an  infant,  by  his  guar- 
dian had.  endeavoured  to  defeat  the  mortgagee  and  overthrow 
his  title,  and  the  mortgagee  prevailed,  the  latter,  on  application 
to  redeem,  [by  the  former]  having  sworn  he  had  paid  a  consi- 
derable sum  more  than  his  costs  as  taxed,  was,  on  the  account, 
allowed  all  he  had  expended ;  and  the  mortgagee  having  (under 
an  apprehension  that  his  mortgage  would  have  been  defeated  at 
law)  got  administration  in  the  Spiritual  Court  as  principal  cre- 
ditor, was  allowed  the  costs  expended  there  al8o(s). 

(/)  Smith  T.  Valence^  1  Rep.  in 
Ch.  170.    Et  vide  Cowp.  Rep.  601. 


(g)  Rameden  v.  IjmgUyf   SVenu 
536. 


Seoaad  fooetgrn"      (S)  And  where  the  second  mortgagee  broofffat  a  biU  to  redeem  the  first 
gee  redeeming    mortgagee,  who  bad  been  pat  to  great  charge  in  foreclosing  the  mortgagor. 
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So(h),  althongby  generally^  the  mOTtgagee  cannot  compel  the  )]irorigag€r  ad^ 
raorUpigor  to  redeem  before  the  time  agreed  upon,  videlicet,  the  ^^  brfortda^ 
day  appointed  for  re-payment  of  the  money;   yet,  if  a  hard  <^n*omtedJor 
bargain  be  made  against  the  mortgagor,  he  wiU  be  admitted  to  ^^^i^gve  can- 
redeem  before  that  time.    Thus,  where  the  plaintiflF(i),  being  ^f^J'^Jj' 

•J-  i.1^^,1^1  J    %  fore  that  tm€4 

seised  m  possession  of  lands  worth  15/.  per  annumf  and  of 

odier  lands  in  reversion  subject  to  incumbrances,  in  1657,  in 

consideration  of  520/.,  demised  those  lands  by  deed  and  fine 

to  the  defendant  for  99  years  at  5/.  per  annum  rent,  upon  con-* 

dition,  that  if  the  plaintiff,  or  his  heirs,  should  pay  the  de^ 

fendapt  380/.  in  1688,  then  the  camueei  of  the  fine  should 

stand  seised  to  the  use  of  the  plaintiff  and  his  heirs ;  and  the 

plaintiff  covenanted  for  the  defendant's  enjoyment  accordingly. 

Within  a  few  years  after  this  conveyance  made,  two  old  lives^ 

on  which  the  reversionary  interested  depended,  happening  to 

drop,  the*  estate  became  45/.  per  annum ^  and,  in  1682,  the 

plaintiff  brought  his  bill  to  be  admitted  to  redeem  the  premises,       [  390  ] 

and  to  have  an  account  of  profits  froni  the  date  of  the  deed^ 

alleging  that,  though  the  deed  was  in  that  form,  yet  it  was 

agreed  between  him  and  the  defendant  that  it  should  be  a 

mortgage,  and  redeemable  at  any  time  upon  payment  of  S20/« 

and  interest.    And  although  there  was  no  proof  of  any  other  PratUo  fit  n* 

agreement  than  the  deed,  and  there  was  a  bond  to  perform  mm^fifmim- 

the  covenants  of  the  deed :  and  it  appeared  that  the  estate  con-  o'^v*^  ^ 

mated  chiefly  in  old  buildings  and  a  mill,  and  that  die  defendant 

had  laid  out  above  100/.  in  repairs ;  yet^  in  regard  the  plain^ 

tiff's  mother  died  within  three  years  after  the  deed  was  made, 

whereby  the  revenue  exceeded  the  interest  of  the  money,  the 

Lord  Keeper,  notwithstanding  there  was  a  contingency  at  the 

time  of  the  deed,  thought  this  an  unreasonable  bargain,  and 

decreed  an  account  of  the  profits  ab  origine,  with  redemption 

ob  payment  of  what  the  profits  fell  short  of  the  520/.  and  in* 

(Jk)  Newcomb  y.  Bonhamy  1  Vera.  2  Ch.  Ca.  158.  and  Com.  Rep.  349. 

fSe.   [S.  C.  1  Vera.  7.  214.   2  Vent.  —Ed.] 

365.    sFreem.  67.  antes,  116  and  (t)  TWbol  ▼.  BmiMtU,  1  Vera.  IBS. 

1«8,  of  thU  edit.    £t  vide  Barrel  v.  ibid.  394. 
StdnMy  1  Vera.  268.    2  Vent.  190. 


the  coort  held,  that  the  costs  which  the  first  mortgagee  had  incurred  should  firtt^  wut  fmg 
not  be  taxed,  as  in  the  case  of  an  adversary  suit ;  but  that  the  first  incum-  expeuta  offirak 
braiicer  should  be  allowed  his  costs  and  charges  as  in  the  case  of  a  solicitor  wurtgagee  tit 
who  lays  out  money  for  his  client ;  and  that  the  profits  of  the  mortgaged  /oreclonaf  •     - 
premises  should  be  first  applied  to  pay  off  those  costs  before  thev  went  to 
sink    the  principal.    Lomox  v.  Hide^  2  Vera.  185 ;  antea,  189,  of  this  edit. 
n.  (Q).    Et  vide  postea,  1068,  where  the  modera  decisions  on  the  subject  of 
Costa  are  introduced  in  the  notes. 
<T)  At  to  thiS;  see  antea,  125,  of  this  edit.  n.  (P). 
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[391  ] 


Mmigagee  may 
retain  posseS' 
nentiU  paid 
Py  /,  aad  C. 

FroMdaUmt  poB- 
sa$iou  taken 
frommartgagar. 

Further  charge 
matt  be  paid 
though  tUU  di' 
feetive. 


Mouey  on  cue 
estate  for  ftutre^ 
and  further 
eharge  an  an' 
other  for  leu 
than  vahUf  one 
eetate  not  re^ 
deemable  with- 
out the  other. 


terest;  and  bis  Iiordabip  appointed  the  same  to  be  paid  ata 
day -certain,  not  to  expect  till  1688,  according  to  the  condiboo 
of  the  deed* 

The  Court  of  Chancery  will  not  allow  a  purchaser  to  oblige 
a  mortgagee  in  possesion  to  quit  the  estate  to  him,  unlesi  he 
will  first  pay  him  principal,  "interesty  and  costs  {k)  j[u). 

If  possession  be  obtained  against  a  mortgngee  hj  fnndf 
pending  a  suit,  it  must  be  restored  before  there  can  beany 
redemption  (/)• 

If  part  of  an  original  mortgage  be  paid  off(m),  and  then 
a  further  sum  be  borrowed  by  the  same  parties  on  a  defective 
title,  the  last  sum  must  be  paid  off,  on  redemption,  as  well 
as  the  first  (x). 

Where  the  mortgagee  first  lent  money  to  the  mortgagor 
upon  a  particular  tenement,  and  afterwards  adiranced  him  a 
farther  sum   on  another  estate  (n):  and  the  latter  turned  out 


{k)  Davy  V.  Barker^  %  Atk.  f. 
[S.  L.  Bime  t.  Hartpole,  15  Vbi. 
Abr.466.— £<f.] 

({)  Ldint  v«  Crispf  Vin.  Abr.  tit 
Mortgage  (Ty  Ca.  16.  p.  467.  S  Rq. 
Ca,  Abr.  599,  pi.  20.  [15  Vin.  Abr. 
467,  pi.  16.  S.  C.  t  Bro.  P.  C.  111. 
£t  Tide  postea,  108  V-*£cL] 

(m)  Rayeon  t.  Sacheverel/  infra. 


[755.    1  Vera.  41.    f  Ch.  Ca.  98.— 
£d.] 

(a)  Pope  T.  Onelawy  S  Vera.  f86. 
Margrane  t.  Le  Book,  ibid.  t07. 
Cator  T.  CJbflrdm,  and  CoUat  r.  Mun^ 
don,  S  Ves.  jan.  577.  1  Vera.  t9. 
S45.  doabted  Ex  parte  Kimg^  1  Atk. 
SOO. 


Mortgagee  not 
eompeUMe  to 
give  up  secwri" 
tiee  till  paid 
hie  money. 


Priority  iff  re- 
demption  where 
first  mortgage 
is  drfective* 


Ijegal  aud 
equitable  title 
preferred  to 
equitable  title 
only. 


(U)  A  mortgagee  cannot  be  compelled  to  pye  op  bis  secnritiefl  antil  be 
has  bis  money  in  his  pocket.  Wbere  therefore  an  order  had  been  obtained 
directing  him  to  release  the  mortgaged  premises  and  give  np  the  secnritiei 
on  payment  into  court  of  the  mortgage  money,  the  amount  of  which  was 
disputed,  the  Lord  Chancellor  discharged  the  order.  Postlethwaiie  r, 
Blythe^  3  Madd.  Rep.  £42.  Nor  will  a  mortgagee  in  possession  be  deprived 
of  that  possession  while  any  thing  remains  due ;  but  if  he  refuses  to  swear 
that  any  thing  is  due,  then  he  will  be  ordered  to  re-conyey.  QuarreU  r. 
Beclrford^  13  Ves.  577. 

(X)  See  the  same  law  in  Pwrrfoy  v.  Purrfoy^  1  Vera.  «9. 

If  a  man  mortgage  lands  by  a  defective  conveyance,  and  afterwards 
mortgage  to  a  second  person  by  an  assurance  which  is  good  and  effectual 
with  notice,  the  second  mortgagee  shall  prevail,  because  he  has  the  security 
which  carries  the  legal  title  ;  and  equity  will  not  interpose  when  both  are 
equally  on  a  valuable  consideration.  But  If  a  man  mortgage  by  a  defective 
conveyance,  and  there  are  subsequent  creditors  whose  debts  do  not  origin- 
ally affect  the  land,  equity  will  supply  such  defective  conveyance  against 
such  subsequent  incumbrancers  who  acquired  a  legal  title  afterwards ;  for 
since  the  subsequent  creditors  did  not  orisrinally  take  the  landa  for  their 
security,  nor  had  in  view  an  intention  to  affect  them,  when  afterwards  the 
hinds  are  affected,  and  they  come  in  under  the  very  person  who  is  obliged 
in  conscience  to  make  the  defective  security  good,  they  will  be  held  to 
stand  in  his  place,  and  will  be  postponed  to  such  defective  conveyance. 
Per  Sir  Heneage  Finch,  Lord  Keeper,  1  Eq.  Ca.  Abr.  390,  pi.  1.  and  see 
similar  law,  postea,  53S  &  542  ;  but  observe  the  notes  there  for  important 
qualifications  of  the  Lord  Keeper's  law. 

If  the  inheritance  of  land  mortgaged  for  a  term,  be  conveyed  by  m  de- 
feasible but  equitable  title,  and  afterwards  conveyed  to  another  by  a  legal 
and  equitable  title,  jlie  latter  shall  have  the  benefit  of  the  equity  of  re- 
demption,  per  Parker,  Lord  Chancellor,  in  Hagshaw  v.  Yates^  1  Stra.  240. 
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nore  valuable  than  the  monejr  due,  but  the  first  mortgage  wa« 
deficient  in  pbint  of  value,  the  court  would  not  suffer  the  one 
estate  to  be  redeemed  without  the  other  (y). 

Soy  if  a  man  makes  two  several  mortgages  of  distinct  lands,       [  392  ] 
and  then  dies  (o),  and  his  heir  endeavours  to  defeat  the  mort-*  j^^jj[  "^^^4  ^^ 
gagee  of  one  of    the  estates,   by  setting   up  an  entail,  and  tates,orneitKer, 
afterwards   applies  to  redeem ;   he  shall  redeem  both  or  nei- 
ther (z). 

(o)  Margrave  ▼.  Le  Hook,  i  Vern.      24.5.  Max.  £q.  65,  66,   S  Ves.  jan. 
S07.  1  Eq.  Ca.  Abr.  S25.  7.  1  Vern.      376,  377. 


(Y)  In  like  manner  it  was  holden  in  Shuttleworth  t.  haycock^  1  Vern.  245,  Text  c$nftrmeil, 
where  A.  had  two  mortgages  on  different  independent  estates  of  the  mort- 
gagor, one  a  deficient  security,  and  the  other  more  than  sufficient,  tliat  the 
mortgagor  could  not  redeem  the  latter  without  making  good  the  deficiency 
of  the  other  security.  The  same  doctrine  was  acknowledged  in  Pur^oy  ▼. 
^refofff  1  Vern.  29.  The  authority  of  Pope  ▼.  Otuihw  was  questioned  by 
Lord  Hardwicke,  in  King  Ex  parte,  1  Atk.  300 ;  but  perhaps  without  rea- 
son. The  Master  of  the  Rolls  in  Jone$  v.  Smiih,  cited  intra,  and  in  the 
next  note,  recognized  it  as  a  standing  authority ;  and  the  subsequent  deci- 
sions haye  fully  confirmed  the  principles  on  which  that  determination  was 
founded. 

It  is  proper  in  this  place  to  apprise  the  student,  that  the  rale  preventing  One  tenaiKt  in 
a  redemption  b^  piece-meal,  applies  only  where  the  same  person  is  entitled  comm(^  map 
to  the  equity  of  redemption  on  both  estates.  If,  therefore,  A.  and  B.  join  redeem^  though 
m  the  mortsage  of  one  estate  to  C,  and  afterwards  A.  mortgages  another  the  other  luu 
estate  to  the  same  mortgagee,  B.  may  redeem  the  estate  in  which  he  has  mortgnged  a 
a  joint  equity  6f  redemption,  without  being  obliged  to  redeem  the  other  ucond  estate. 
estate  also.    Jones  v.  Smiih,  2  Ves.  jnn.  376. 

(Z)  This  rule  does  not  depend  on  the  attempt  to  defeat  the  estate  of  the 
mortgagee,  nor  is  it  a  rule  confined  to  redemptions  by  the  heir  only ;  it 
holds  equally  in  reference  to  a  mortgagee  and  purchaser, 

1st.  With  respect  to  a  mortgagee  of  the  equity  of  redemption,  it  is  ob^   Second  mortga* 
aenrable  that  the  original  mortga<;ee'  is  not  to  be  entangled  with  any  ques*  gee  redeeming, 
tions  which  may  arise  between  the  subsequent  mortgagees.     He  has  a   must  take  both 
right  to  be  redeemed  entire,  and  not  by  parcels.    9  Mod.  396.    "  His   mortgages  or 
right,*'  observed  Lord  Hardwicke,  in  Titley  v.  Davis  (15  Vin.  Abr.  447.),    nether, 
**  nndonbtedly  stood  so  with  regard  to  the  mortgagor,  and  consequently 
with  regard  to  the  subseanent  mortsagees ;  for  the  mortgagor  could  not  hurt 
him  by  placing  his  right  m  another  s  hands,  nor  was  there  any  precedent 
where  such  a  redemption  was  ever  allowed,  and  therefore  his  Lordship  was 
of  opinion,  that  if  A.  mortgaged  two  estates,  viz.  Black  Acre  and  White 
Acre,  to  B.,  and  afterwards  mortgaged  Black  Acre  to  C,  and  after  that 
White  Acre  to  D.,  the  court  could  not  decree  a  redemption  of  B/s  mort- 
gage by  proportionable  contributions  of  C.  and  D. ;  for  if  a  man  mortgaged 
all  his  estate  to  one  person,  he  might,  it  was  true,  split  it  into  ten  puisne 
mortgages  more ;  but  if  all  these  subsequent  mortgagees  should  have  a 
right  to  redeem,  on  payment  of  proportionable  contributions,  it  would  be 
impossible  for  the  first  mortgagee  to  come  at  his  right  till  all  those  propor- 
tions were  settled  which  might  and  generally  did  take  a  great  deal  of  time, 
and  often  produced  trials  at  law,  and  after  all,  there  ought  to  be  so  many 
different  redemptions  and  times  given  for  them  (either  half  years  or  quar- 
ters), before  the  first  mortgagee  could  come  at  his  money,  or  obtain  a  fore- 
closurey  which  appeared  to  his  Lordship  to  be  very  inconveniant,  and  pro* 
doctive  of  great  discredit  to  this  kind  of  security  by  mortgage.*' 

In  this  case,  if  C.  had  redeemed  the  original  mortgage,  he  would  have    And  estate  not 
been  entitled  to  hold  both  estates  (though  Black  Acre  only  was  comprised   originally  com- 
in  bis  own  mortgage),  till  he  had  been  repaid  all  that  he  had  disbursed,  in   prised  in  hi.n 
discharge  of  B."s  mortgage,  and  likewise  all  that  was  due  to  him  on  bis   mortgage^  6#- 
own  mortgage,  and  D.  would  not  have  been  admitted  to  redeem  him  but   eomes  charge^ 
those  terms,  for  C.  could  not  have  redeemed  B.  but  by  au  entire  re-   able  with  his 

Y  0  debt. 
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€S€epiwlmeki      Bat  this  liile  holds  not  when  the  hdr  cfadnis  by  pndbutf 
fhwrr,  m/nti     ^'^^  ^"^^  bj  descent     Thus,  where  A.  and  B.(p%  tenants  for 

mBUmmUim  (p)  Bromie^  v.  HommuI, S Ch.  Ca.  S3. 

I  —  ■  I     I        ■  ■  ■  I  1 1        ■ 

demption  of  sH  tiiat  wu  in  noitme  to  B.,  sad  having  so  done,  he  flood  ia 

B/8  place,  and  had  the  same  ri^t  as  he  had,  tIx.  to  be  redecaned  entire, 

both  as  ai^nst  the  mortgagor  and  as  against  D.  the  snbseqoent  mortgagee ; 

and  althonjsh  by  a  redemption  oif  tliis  kind,  White  Acre,  which  wis  net 

comprised  in  C.  s  mortgage,  would  have  become  chargai  with  his  debt, 

yet,  said  the  Chancellor,  m  THIffr^.  Dtnisy  nbi  snpra,  it  was  no  new  tiling 

for  a  man,  by  a  subsequent  accident  (as  by  payment  of  money),  to  gain 

lands  as  a  security  for  his  debt  more  than  he  contracted  for,  and  nhiek 

otherwise  would  not  have  been  liable  to  it ;  and  his  Lordship  mentioned  the 

case  of  B4>v€y  v.  Smith,  i  Ch.  Ca.  1S4.  SOI,  and  Actcm  ▼.  Pctrce,  S  Vem.  480. 

FSmwmtgt^ge       So,  in  the  case  of  frt6MC7|r  t.  Lard  Ponifret,  at  the  Rolls,  l6tli  July,  1775, 

farecUmng  wtut    Amb.  733,  the  plaintlSrhad  two  distinct  mortgages  on  two  diiferent  estate^ 

h€  redeemed  eiif  secured  by  separate  instruments,  and  Lord  Pomfret  had  a  second  aioit- 

Hre^  gage  on  one  of  the  estates  only.    The  plaintiff  filedabillof  foreclosare 

against   the  mortgagor,   and  subsequent  incumbrancer,  who  applied  to 

redeem  the  estate  of  which  he  had  the  second  mortgage.    But  Sir  ThoDat 

Seweil,  M.  R.  decreed  that  Lord  Pomfret  ranst  redeem  the  mortgages  on 

both  estates,  or  stand  foreclosed. 

Pmrdmter  et  Sdly.  The  rule  is  equally  applicable  to  a  purchaser  of  the  eqoity  of  re* 

«f«t<y  ei  re-       demption  who  applies  to  redeem,  as.  to  the  heir  or  second  mortgagee. 

dcRqiliott  mmd     S  Ves.  jun.  376.    Thus,  in  the  casi^  of  Cari«r  Ex  partem  Amb.  733,  where 

redeem  mort*       a  bankrupt  had  two  separate  mortgages  of  two  different  estates  to  the 

gaiges  on  hetk      same  person,  and  afterwards  sold  the  equity  of  redemption  of  one  of  them 

mtme9f  or  neL     to  the  petitioner  Carter.    A  commission  being  taken  out.  Carter  petitioned 

tker*  that  he  might  redeem  the  mortgage  on  the  estate  whidi  he  had  purchased. 


But  the  jpetition  was  dismissed,  without  prejudice  however  to  the  peb- 
tinner's  right  to  bring  a  bill,  which  would  have  been  the  proper  mode  of 
proceediiu^.  Nothing  more  appears  of  the  case,  but  from  the  nntiioritiea 
cited,  and  the  arguments  of  counsel,  it  appears  to  have  been  admitted  by 
the  court,  that  wl^re  there  are  two  separate  mortgages  of  different  estates 
to  the  same  person,  a  purchaser  of  the  equity  of  redemption  of  one  of 
them  cannot  redeem  that  mortgage  onlv,  but  if  he  r^eems  at  all,  he  nast 
redeem  both.    This  is  the  principle  deduced  from  it  by  Mr.  Wpoddeson,  ia' 


Rmmm  a/m<2«      ^'  Lectures  (yoI.  ii.  p.  160.),  and  by  the  counsel  arguendo,  in  Bktk  ?• 
imoson  qr  rwee     EOames,  S  Anstr.  4S8.    In  the  latter  place,  the  rule  is  supported  under  th^ 

doctrine  of  notice,  thus :— If  A.  mortgages  two  estates  to  B.  by  sepanto 
convevances,  and  afterwards  sells  one  Sf  them  to  C,  without  Infbnmog 
him  of  the  mortgage  of  the  other  estate,  yet  as  A.  could  not  redeem  the 
one  estate  without  redeeming  the  other,  so  neither  should  C,  for  notico 
of  the  one  mortgage  to  B.  is  constructive  notice  of  the  whole  equity,  which 
l^  proper  inquiries  he  oui^ht  to  have  made  himself  acquainted  with;  citiiK 
Carter  Ex  parte,  Amb.  733.  The  rule  in  this  shape  assumes  something  of 
an  arbitrary  cast,  but  it  is  too  well  settled  to  be  shaken.  In  Ireeem  v. 
Deun,  S  Cox's  Ca.  Ch.  4S5,  the  Master  of  the  Rolls  said  he  did  not  know 
why  such  a  rule  was  ever  laid  down,  hot  it  had  been  decided  by  maay 
cases^  that  a  mortgagee  of  two  distinct  estates,  upon  distinct  transactioos, 
from  the  same  mortgagor,  was  entitled  to  hold  both  even  against  the  par« 
chaser  of  the  equity  of  redemption  of  one  of  the  mortgaged  estates,  with- 
out notice  of  tiie  other  mortgage,  until  payment  of  the  whole  money  due 
on  both  mortgages,  and  his  Honour  thought  the  parties  interested  in  the 
equity  of  redemption  of  the  mortgage  on  the  second  estate,  were  necessary 
parties  to  a  suit  instituted  bv  the  purchaser  of  the  equity  of  rcMlemptioa 
of  tlie  first  c'l'^ate,  to  redeem  botlupiortgages. 
tfnder  m^*  3dly*  The  same  rule  is  applicable  where  the  mortgagor,  or  those  claiming 

gagormoting  to  under  him,  tender  to  the  mortgagee  his  principal,  interest,  and  costs,  under 
eiuyproeefd'  the  statute  7  Geo.  S.  c.  SO,  cited  and  commeuted  on  antea,  168  to  170,  of 
*«ir'  M  s^.  this  edition.  If  the  mortgagee  have  other  mortgages  than  the  one  which 
Geo.  s,  eompeU  guppoi  U  his  ejectment,  and  the  mortgagor  moves  to  stay  proceedings,  o^ 
^  i^^^**  payment  of  principal,  interest,  and  costs,  it  is  optional  with  the  mortgagee 
that  mortgoge,  whether  he  will  submit  to  be  redeemed  as  to  that  one  mortgage  only,  with- 
mid  others,  out  being  redeemed  also  as  to  the  mortgages  on  the  other  estates.    In  Bm 
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life,  remainder  to  their  son  in  tail,  mortgaged  the  lands  so 
settled,  A.  died,  and  afterwards  the  mortgagee,  finding  his  seen- 


V.  Solifff  S  W.  Black.  Rep.  7S6,  it  appeared  that,  io  1763,  one  Fowles^as- 
si|pied  the  premises  in  question  to  Bowland,  to  secure  149^  with  interest. 
In  1766,  BowUnd  assigned,  by  way  of  onder  mortgage^  to  J.  S.  to  secure 
IQOL  and  interest ;  and,  in  1768,  Bowland  and  J.  §.  assigned  to  Kaye,  the 
lessor  of  the  plaintiff,  to  secare  1141.  6s.  6d.    There  were  also  two  other 
mortgages  from  Bowluid  to  Kaye,  of  different  premises,  the  one  to  secure 
5251.  and  the  other  9001.  with  interest.     Bowland  became  bankrupt,  and 
all  his  estate  and  effects  were  duly  bargained  sold  and  assigned  to  Soley 
the  defendant,  who  thereby  became  the  under  mortgagor  of  the  estate  in 
question,  and  also  mortgagor  of  the  said  two  other  estates  for  the  sums 
above  stated  ;  the  lessor  of  the  plaintiff  uniting  the  character  of  mortgagee 
as  to  the  three  different  mortgages.    Kaye  then  commenced  an  action  of 
ejectment  against  Soley  for  the  premises,  being  the  property  which  was 
conveyed  by  Fowles  to  Bowland  tiie  bankrupt  in  mortgage  as  aforesaid, 
and  assignea  by  him  to  Kaye,  as  before  stated.    The  defendant  moved  to 
stay  proceedings,  on  payment  of  the  1 141.  6$.  6d>  principal,  interest,  and 
costs,  and  to  be  permitted  to  redeem  that  mortgage  only..   Kaye,  on  shew* 
ing  cause,  insisted,  that  all  should  be  redeemed  or  none ;  especially  the 
third  mortgage  for  200Z.  which  he  apprehended  to  be  a  scaaty  security.^ 
And  the  court  refusing  to  compel  a  redemption  of  the  first  mortgage  only, 
discharged  the  rule,  with  costs.    But  Fowles,  the  original  mortmor, 
might,  it  b  presumed,  have  redeemed  his  mortgage  without  payina  Kaye 
what  was  due  to  him  flrom  Bowland  on  the  security  of  BowliDKra  owb 
property. 

4thly.  It  Is  further  observable,  that  the  rule  holds,  notwithstandhig  one  Rttte  hoUs, 
mortgage  consists  of  a  pledge  or  deposit  of  petsonalty,  as  bills  of  exchange  tktmghmumml* 
or  promissory  notes,  and.  the  other  of  a  mortgage  of  realty.    A  question  as  gagi  bi  «  pledga 
to  this  point  was  discussed  in  JotuM  v.  Sbnithy  S  Vea.  joa.  376,  and  it  was  at  qf  femmtM^ 
first  decreed  otherwise ;  but  afterwards,  on  appeal  to  the  House  of  Lords,  mid  ike  Met  a 
that  decree  was  reversed,  6Vei^.  tf 9,  n.  (d),  on  what  arounds  we  are  not  wwrtgQg%  tf 
informed,  but  perhaps  on  the  doctrine  of  tacking,  which  forms  the  basia  r«atty. 
of  the  rule  under  consideration.    Wh^  the  cause  came  on  at  the  Rolls, 
Lord  Alvanley  considered  the  pledge  or  personal  securities  for  a  certain 
specific  debt,  as  totally  distinct  from  a  mortgage  of  real  property  for  another 
debt,  and  on  that  ground  decreed  a  redemption  of  the  personal  securities, 
without  discharging  what  was  due  on  the  mortgage.   His  Lordship,  however, 
acknowledged  the  general  principles,  and  remarked,  that  if  two  separate 
estates  ;were  mortgaged,  by  which  he  understood  the  legal  interest  abso- 
lutely and  at  common  law  irredeemably  conveyed,  a  court  of  equity  would 
not  interpose  in  favour  of  the  redemption  of  one,  without  the  redemption 
of  both.    Pope  V.  Onslow^  followed  by  two  modern  cases,  had  settled  the 
fwint,  that  as  against  the  mortgagor,  or  his  assignee,  and  therefore  Loi>d 
Alvanley  supposed,  as  against  all  his  creditors,  if  there  were  two  legal 
mortgages,  wnich  at  law  were  become  absolute  (for  that  must  have  been 
the  principle),  Uie  mortgagee  might  insist  on  being  redeemed  as  to  both,  or 
neither.    The  two  modem  cases  were  those  of  CaJkor  v.  Chav}iim.f  21st  June, 
1775,  and  CoUeit  v.  Hfunden,  Slst  May,   1786,  which  his  Lordship    said    / 
amounted  to  this,  that  if  a  man  makes  a  mortgage,  and  afterwards  makes  #> 

another  mortgage  for  another  sum,  and  then  assigns  the  equity  of  redemp- 
tion  of  one.  Doth  must  be  redeemed,  and  the  case  of  the  assignee  is  not 
better  than  that  of  the  original  mortgagor. — ^This  is  now  the  established 
doctrine  of  the  court.    But, 

5tiily.  The  principle,  that  where  two  distinct  estates  are  mortgaged  for  RuU%&ldt9& 
two  distinct  debts  to  one  person,  a  separate  redemption  cannot  be  decreed,   longer  tkim  b$ih 
operates  only  as  long  as  the  original  mortgages  remain  united  in  the  same   wtertgmgee  com* 
person.    Thus,  if  a  mortgagee,  having  two  distinct  mortgages  on  two  se-   ivnu  uMied  m 
parate  estates,  assigns  one  mortgage  to  a  third  person,  or  if  two  mortgages   original  mort' 
originally  made  to  two  different  persons  come  together  by  assignment  to   g^gor.(Sed^.) 
one  assignee,  the  rule  will  not,  it  seems,  apply.    Arg«>  fViUie  v.  Laigg^ 
t  Eden  Rep.  78.     The  reason  why  this  rule  is  allowed  to  prevail  in  any 
case,  is,  because,  if  the  mortgagor  applies  for  equity,  he  must  do  equity, 
and  his  general  estate  behig  liable  to  both  mortgages,  the  Court  of  Chan- 
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ritj  bad,  gave  a  third  person  a  premium  to  procure  die  sod, 
tenant  in  tail,  to  borrow  a  farther  sum  on  mortgage^  and  then 
took  au  assignment  from  the  last  mortgagee ;  the  first  mort- 
gagee, on  application  to  redeem,  insisted,  that  having  now 
gained  a  good  title  at  law  to  the  lands,  tenant  in  Uil  should 
redeem  both  mortgages  or  neither  :  but  the  court  held  the  son 
to  be  a  stranger  to  the  father  as  to  the  estate  tail,  and  decreed 
a  redemption  on  payment  of  the  last  sum  borrowed^  with 
costs  (a). 


Distinction  om 
to  this  rule  be* 
iween  foreclo- 
sure and  r«- 
demptibn. 

One  tenant  in 
sommon  must 
redten  whole 
mortgage  J  if  re- 
^uired.  Semb. 


Case  in  opposi- 
tion to  doet(ine 
in  text. 


r<^ry  (which  is  the  onl^  place  the  roortgaj^or  can  obtain  relief  after  for* 
feitnre),  will  not  be  instrumental  in  taking  illegally  from  the  mortgagee 
that  by  which  he  may  be  defrauded  of  part  of  his  debt.  If  he  assigns  one 
mortgage  over  to  a  third  person,  the  reason  of  the  rule  ceases.  But  if  at 
a  subsequent  period  the  two  mortgages  become  nnited  again  in  an  assignee, 
then  it  is  presumed  the  rule  would  revive.  There  is,  however,  a  shade  of 
difference  between  this  last  case  and  the  one  secondly  proposed.  If  White 
Acre  be  mortgaged  to  A.  and  Black,  A  ere  to  B.,  and  both  assigned  to  C, 
it  may  be  contended,  that  since  the  rule  was  inapplicable  before  assign- 
ment, it  most  be  equally  so  after,  for  that  a  derivative  case  could  not  eo- 
gender  a  rule  which  did  not  apply  originally.  But  the  reason  why  it  did 
not  apply  originally,  was  because  the  case  was  very  differently  drcom- 
stancea,  and  the  court  (which  aims  at  substantial  justice),  would  not,  it  is 
conceived,  permit  the  mortgagor  to  use  this  flimsy  argument,  to  defnod 
the  assignee  of  both  mortgages,  but  would  rather  allow  him  to  tack  each 
debt  respectively  to  the  other  mortgage.  The  non-application,  therefore, 
of  the  rule  to  the  case  where  two  mortgages,  originally  distinct,  become 
nnited  in  one  assignee,  must  be  questioned. — It  merely  remains  to  add 
here,  that  Lord  Northington,  in  the  case  of  H'illie  v.  LugfCy  ubi  supra,  has 
observed,  that  **  the  principle  on  which  the  court  proceeds  subsists  as  long 
as  the  equity  of  redemption  remairis  united  ;*"  and  immediately  before,  that 
**  if  a  person  makes  two  different  mortgages  of  two  different  estates,  the 
equity  reserved  is  distinct  in  each,  and  the  contracts  are  separatey  yet  if  the 
mortgagor  could  redeem  one,  he  cannot."  Subsequently  he  observes,  "  if 
you  come  to  redeem  separately,  you  come  for  equity  without  doing  equity ; 
paying  a  debt  in  lieu  of  which  the  mortgagee  can  hold  both  your  estates, 
until  this  court  interposes.''  But  what  follows  is  contradictory  to  all  the 
authorities : — *<  There  seems  also  a  manifest  distinction  between  this  case 
and  the  case  of  a  purchase  subject  to  a  mortgage ;  for  there  the  purchaser 
acquires  a  right  to  redeem  that  particular  mortgage,  and  when  ne  comes 
to  redeem,  he  offers  in  equity  to  pay  all  that  his  estate  is  a  debtor  for." 

6thly.  In  cases  of  this  description,  it  may  perhaps  be  necessary  to  make 
a  distinction  between  a  foreclosure  and  a  redemption.  In  the  former  case, 
if  a  mortgagee,  having  two  mortgages  of  two  distinct  estates,  prefers  a 
bill  to  fbrecTose  the  equity  of  redemption  of  one  of  them,  he  will  not  be 
obliged  to  fbreclose  the  equity  of  redemption  of  the  other.  But  in  the  lat- 
ter case,  if  a  mortgagor  brings  a  bill  to  redeem  one  mortgage,  he  must,  if 
the  mortgagee  chooses  to  insist  on  it,  redeem  both,  or  neither. 

7thly.  It  is  proper  to  add,  that  by  a  decree  at  the  Rolls,  in  Easter  Term, 
1807,  in  the  case  of  JVaugk  v.  Land,  Coop.  130,  it  was  declared,  that  the 
plaintiff,  (who,  with  one  Price  his  co-tenant  in  common,  had  mortgaged  the 
premises  in  question  to  the  defendants,)  was  entitled  to  redeem  Ms  moiety 
of  the  said  mortgaged  premises,  and  the  usual  accounts  were  directed  ac- 
cordingly. This  decree,  it  is  presumed,  must  have  proceeded  on  the 
ground  that  the  mortgagees  were  consenting  to  be  redeemed  of  a  moiety 
only ;  and  tliere  are  several  features  in  the  case  which  favour  this  pre* 
sumption.  The  fact  is  neither  affirmed  nor  denied  on  the  report.  The 
contrary  supposition  would  be  in  the  teetli  of  the  decided  cases. 

(A)  The  case  of  Margrave  v.  Le  Hooke,  8  Vern.  207,  is  directly  opp^wd 
to  this  of  Brqmley  v.  Ilamond.  It  must  be  left  to  the  learned  reader  to  de- 
cide betweca  the  two.    In  Margrave  v.  Le  Hooke,  the  plaintiff's  bill  wai  tm 
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Bttt  if  a  person,  who  has  two  real  estates  (9),  mortgages  both       [  393  ] 

to  one  person,  and  afterwards  only  one  estate  to  a  second  niort-  ^t^dtoA, 

gagee,  who  had  no  notice  (11)  of  the  first,  a  court  of  equity,  in  one  ta  B.,  A, 

order  to  relieve  the  second  mor^gee,  will  direct  the  first  to  whole  money  out 

take  his  satisfaction  out  of  that  estate  only,  which  is  not  in  ^e^«'«"f* 

,  ,  .^    .        .         /y.  .  mortgaged t9 

mortgage  to  the  second  mortgagee,  if  that  is  sumaent  to  sa-  b. 
tisfy  the  first  mortage,  in  order  to  make  room  for  the  second 
mor^agee,  even  though  the  estates  descend  to  two  dif- 
ferent persons;  and  this  is  done  upon  a  constatit  equity, 
that  if  a  creditor  has  two  funds,  he  shall  take  his  satis- 
faction out  of  that  fund,  upon  which  a  creditor  h^s  no 
lien  (€)• 

(f)  2  Atk.  446. 


redeem  a  mortgage  made  IW  his  faUier  to  the  defendant,  who  by  answer 
insisted,  that  the  plainUff^s  father  had  made  him  two  several  mortgages  of 
■everal  lands  ;  that  the  plaintiff  endeavoured  to  defeat  him  of  one  of  those 
mortgages  by  reason  of  an  entail,  and  hoped  that  in  eqnity  he  should  re- 
deem both  or  neither.  Per  Cur. — He  shall  redeem  boUi  or  neither ;  and 
so,  if  one  mortgage  had  been  deficient  in  value,  and  the  other  mortgage 
had  been  worth  more  than  the  money  lent  upon  it,  the  heir  should  not  have 
been  admitted  to  redeem  the  one  without  the  other. 

(B)  It  is  difficult  to  discover  how  notice  could  have  affected  this  case. 

(C)  8.  R.  poistea,  1092-3.  But  this  rule  of  ec^uity  cannot  be  applied  in  AppUcatum  tf 
aid  of  one  claimant,  so  as  to  defeat  the  claim  ot  another,  and  therefore  a  doctrine  intex^ 
IMcmuary  legatee  shall  not  stand  in  the  place  of  a  specialty  creditor,  as 

against  land  devised,  though  he  shall  as  against  lapd  descended.  Heme 
V.  Meyriek^  S  Salk.  416.  S.  C.  1  P.  Wms.  jBOi.  Clifton  v.  Burty  ibid. 
679.  Healewood  v.  Pope,  3  P.  Wras.  324.  Scott  v.  Seott^  Amb.  383.  But 
•Qch  legatee  shall  stand  in  the  place  of  a  mortgagee,  who  has  exhausted 
the  personal  assets  to  be  satisfied  out  of  the  mortgaged  premises,  though 
apeofically  devised.  Lmtldna  v.  Ltigk^  Ca.  Temp.  Talb.  .S4.  Forrester  v. 
Zjord  Laghy  Amb*  171*  For  the  application  of  the  personal  assets,  in  case 
of  the  real  estate  mortgaged  (Tide  Howell  v.  Price,  1  P.  Wms.  S94.)  does 
not  take  place  to  the  defeating  of  any  legacy.  O'Neal  v.  Mead,  1  P.  Wmn. 
693.  Tipping  v.  Tipping,  ib.  730.  Davis  v.  Gardiner,  «  ib.  190.  Rider 
▼.  ^fug^,  ib.  335.  And  it  is  to  be  observed*  that  the  rule  above  mentioued 
does  not  subject  any  fund  to  a  claim  to  which  it  was  not  before  subject,  but 
only  takes  care  that  the  election  of  one  claimant  shall  not  prejudice  the 
claims  of  the  other.  9  Atk.  438.  iVes.  313.  As  to  claimants  on  parti« 
calar  funds,  the  general  rule  is  as  stated  in  Rnhinson  v.  Gee,  iVes.  259, 
that  where  there  is  a  mortgage  of  land,  with  a  covenant  for  payment  of  the 
money,  tjuU  makes  it  a  debt  on  the  personal  assets,  which  are  to  be  applied 
first  in  exoneration.  And  it  is  observable,  that  simple  contract  creditors/ 
and  legatees  will  be  entitled  to  come  on  the  mortgaged  premises  pro  tanto^ 
if  the  personal  assets  are  exhausted  by  the  mortgage ;  but  an  executor  or 
residaary  legatee  will  not  be  entitled  to  stand  in  the  place  of  the  mort- 
gagee for  so  much  as  is  drawn  out  of  the  personal  estate,  in  the  same 
manner  as  pecuniary  creditors  and  legatees  are  allowed  to  do.  IHd, 

In  a  manuscript  case  of  RolnnMon  v.  Tonge,  15th  October,  1739,  cited  by    Sintpte  conlroc^^ 
Mr.  Coxe,  in  the  Utter  end  of  his  note  to  1  P.  Wms.  680.    A.  being  seised   creditors  en* 
of  freehold  and  copyhold  lands,  mortgaged  the  same  in  his  life*time,  and    titled  to  eland 
died  indebted  by  mortgage,  and  on  several  bonds.    The  specialty  creditprs   inplact^nwi^ 
insisted  that  the  court,  in  marshalling  the  assets,  should  cast  the  whole    gagee  {o/free^ 
mortgage  npon  the  copyhold  estate,  m  order  that  the  specialty  creditors   hold  and  copy* 
might  have  the  benefit  of  the  whole  freehold  estate.    But  the  court  said,    hold),  exhaust' 
that  copvhold  estates  "were  not  liable,  either  at  law  or  in  eqnity,  to  the  tes-    ing  pereonui 
tator's  debts,  further  than  he  subjected  them  thereto,  and  ordered  that   assete. 
tiie*  copyhold  estate  should  bear  its  proportion  with  the  freehold  estate 
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AmgfU€^  A 'mortgage  being  a«Bigiiabie(r),  a  piirdiaaer  ihall  liold  it 

UuS^^kUe    sgi^^  ^^  mortgagor  or  hi$  hem  for  the  auin  due  on  tk 


io  fnyment  of  the  mortgage,  and  lluit  it  should  not  be  liaMe  to  make  ntb- 
faction  for  the  specialty  debts.  Reg.  lib.  B.  1738,  fol.  48S.  The  authori^ 
of  this  case  was  discussed  io  Aldrieh  v.  Cooper,  sVes.  382,  and  over-niled  wa 
great  clearness  by  Lord  Eldon,  who  stated  hhnself  to  be  nmch  sorprised 
when  he  first  heard  it  cited.  Supposing  there  had  been  no  freehold  estste, 
it  was  clear.  Lord  Eldon  obseryedy  that  the  mortgagee  having  two  fimdi 
(the  copyhold  and  personal  estate),  he  might,  if  be  pleased,  haye  n* 
sorted  to  the  copyhold  estate.  Bnt  wonld  the  court  coonpel  him  to  that 
choice  ?  If  it  would,  the  court  marshalled  the  funds  by  the  necessary  c<hi- 
sequeoce  of  its  act,  though  technically  the  term  marshalling  was  applicable 
'  to  assets  only ;  if  it  would  not,  it  was  then  purely  a  matter  of  the  mort- 

gagee's will,  whether  the  simple  contract  creditors  should  be  paid  or  not, 
which  was  contradictory  to  all  the  authorities,  and  the  established  rale 
(not  applying  to  assets  particularly),  that  if  a  party  has  two  fiuids,  a  perMO 
haying  an  interest  in  one  only,  has  a  right  in  equity  to  compel  the  fonner 
to  resort  to  the  other.  And  his  Lordship  said,  he  ncTer  undeislood  ths 
rule,  that  if  A.  had  two  mortgages,  and  B.  had  one,  the  right  of  B.  to 
throw  A.  on  the  security  which  B.  could  not  touch,  depended  on  the  cir* 
cumstance,  whether  it  was  a  freehold  or  copyhold  mortgage.  A  surety 
might  haye  the  benefit  of  a  mortgage  of  a  copyhold  estate  exactly  as  of  a 
Ih^hold.  A  simple  contract  creditor  had  no  manner  of  lien  on  the  free* 
bold  estate.  How  was  it  then  that  he  was  allowed  effectually  to  apply  it 
for  his  satisfaction  ?  It  was  not  on  the  ground  of  assets,  either  by  wiU  of 
by  contract  itUer  etras,  but  on  the  ground  that  the  specialty  or  aMrtni^e 
creditor  haying  two  funds  should  not  at  his  pleavare  resort  to  a  nisd 
which  would  disappoint  a  just  creditor,  who  had  not  another  fund  to  re- 
sort to.  The  principle  in  some  degree  was,  that  it  should  not  depend  sa 
the  will  of  one  creditor  to  disappoint  anoUier.  Then,  what  was  the  dis- 
tinction as  to  the  copyhold  estate?  The'  question  was,  whether  the  debtor 
had  not  subjected  the  copvhold  estate  to  the  extent  of  the  mortgage  iai* 
posed  on  It ;  whether  he  had  not  decided  that  bis  property  to  that  exteat 
'  should  be  liable  to  some  debt?    And  the  court  would  extract  this  fnrlber 

principle,  that  a  creditor  who  could  make  it  liable  to  that  extent  sbonld 
not  by  his  will  defeat  another, .  the  former  haying  two  funds— the  latter 
only  one*  There  was  no  more  a  lien  on  the  freehold  estate  than  there  wss 
on  the  copyhold  estate :  and  the  court  had  said,  and  the  principle  was  re- 
peated yery  distinctly  in  the  Attemey-Gateral  v.  Ti/ndaUy  Amb.  6l4»  that  if 
a  creditor  haye  two  funds,  the  u[iterest  of  the  debtor  shall  not  be  regarded ; 
but  the  creditor  haying  two  funds  shall  take  to  that  which  paying  bim  wiU 
leaye  another  fund  for  another  creditor.  Copyhold  estates  were  not  charge- 
able with  debts ;  neither  were  freehold  estates  chargeable  with  simple  coo- 
tract  debts ;  but  the  copyhold  estate  in  question  was  expressly  charged 
with  a  debt :  and  If  freehold  estates  were  applied  to  simple  contract  debts 
because  charged  with  another  debt,  why  were  not  copyhold  estates  to  be 
applied  in  discharge  of  those  debts  under  similar  circumstances?  And  the 
mortgagee's  haying  only  an  equitable  estate  in  the  copyhold  premises,  by 
means  of  the  coyenant  to  surrender,  could  make  no  difference ;  for  the 
securities  were  to  be  looked  on  as  giying  the  mortgagee  a  legal  estate  ii 
tbe  freehold,  and  an  equitable  estate  in  the  copyhold }  thereby  giving  fain 
recourse  to  two-fnnds  for  the  payment  of  his  debt  Lord  Eldon  then  west 
into  a  comparison  of  this  with  a  variety  of  other  cases,  and  concluded  |^ 
observing,  that  tbe  case  of  Robinson  y.  Tonge  was  not  reconcUeable  wim 
the  general  classes  of  cases ;  and  therefore  as  to  the  case  in  question,  if  ii 
were  necessary  for  the  payment  of  the  creditors,  the  mortgagee  should  be 
compelled  to  take  his  satisfaction  out  of  the  copyhold  estate,  or  if  he  took 
it  out  of  the  freehold  estate,  %>se  who  were  thereby  disappointed  should 
stand  in  his  place  as  to  the  copyhold  estate. 
Mvrtgagu  may  In  like  manner  a  mortgagee,  whose  interest  in  the  estate  is  affected  by  aa 
aiand  in  pUtee  if  extent  of  the  crown,  will  in  a  question  with  the  general  creditors,  be  held 
Crmni,  cjctend-  entitled  to  stand  hi  the  place  or  the  crown  as  to  those  securities  which  he 
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mortgage,  although  he  bousht  it  for  less  than  was  due,  or  ih»yghhepur^ 
for  Jess  than  it  was  worth ;  for  he  stands  m  the  place  of  the  uuip)^ 
Oior^agee  who  assigned,  and  who  might  have  given  it  to  him 
gratis.  And  what  was  due  will  be  the  measure  of  allowance, 
Qot  what  was  given,  for  tl^at  might  be  more  than  it  was  worth  [  394  J 
as  well  a» less;  and  he  that  runs  the  hazard  if  a  loss  happens^ 
ought  to  have  the  benefit  in  case  it  turns  to  advantage.  Thus, 
where  A.  mortgaged  his  lands  to  B.  (/),  and  C,  a  stranger, 
bought  the  interest  for  less  than  was  due  on  the  mortgage,  and 
the  heir  of  the  mortgagor  brought  his  bill  to  redeem,  the  ques- 
tion was,  whether  C.  should  be  allowed  more  than  he  actually 
paid  i  And  the  Lord  Chancellor  said,  that  this  case  had  neither 
point  nor  edge,  for  there  was  no  colour  why,  when  the  heir 
came  to  redeem,  he  should  not  pay  the  whole  money  due  on 
the  mortgage :  for  that,  if  another  man  had  met  with  a  good 
baif  ain,  there  was  no  equity  for  the  heir  of  the  mortgagor  to 
deprive  him  of  the  benefit  of  it,  and  take  the  advantage  thereof 
himself(B). 

(•)  PhUipi  V.  VoMf^f  1  Vem.  S86.     Baker  t.  KeUetf  3  Rep.  Ch.  23, 
&  C.  NclsoD,  ]  17. 


could  not  ftffect  j^er  dirccficm,  because  the  crown  affected  those  in  pledge  to 
him.    Aldriek  ▼•  Cooper^  ubi  snpr»« 

(D)  This  is  good  law,  see  next  note ;  and  ai  to  the  doctrines  of  tacking 
nnd  priority,  see  Cap.  XIII.  infra. 

(£)  Bat  Lord  Chancellor  Jefferys  added  a  very  essential  qualification  to   Permm  jwr- 
ithe  case  of  WiQiama  v.  Springfield^  namely,  that  where  there  were  any  sub-   chatinginaan' 
sequent  incunbraneers  or  creditors  in  the  case,  « imm  who  bought  in  >l  prior   brunce  oUowtA 
incumbrance  should  be  aUowed  against  oUier  incumbrancers  or  creaitors  whole  moiMy* 
only  what  he  really  paid,  though  there  were  in  truth  a  greater  sum  doe.   Secus,  if  he  be 
Lord  Hardwicke,  in  JUarrei  v.  Paeke,  3  Attk.  54,  thought  this  rule  too  ge-   inistee,  ageni^ 
neral;  and  held  (without  any  reference  to  tlie  interest  of  the  subsequent  keitf  or  exeeum 
creditor  or  incumbrancer^,  that  an  agent,  trustee,  heir  at  law,  or  executor,   tor^  of  miuU 
purchasing  a  piitme  iacumbrance,  m  against  another  incumbrancer  should  g^gor. 
be  paid  no  more  than  what  he  cave  for  this  incumbrance ;  otherwise  as  to 
a  prior  creditor,  who  bond  fide  bought  in  a  puiene  incumbrance,  tliough  he 
did  not  give  the  full  value  for  it.    This  was  quoted  by  Mr.  Vesey,  in  the 
5th  vol.  of  his  Reports,  p.  6f0,  n.  (a),  as  the  standing  rule  in  that  day 
i  1800),  and  nothing  has  since  occurred  to  lessen  its  authority.    Mr.  Mad- 
docks  has  adopted  Lord  Jefferys*  doctrine  in  the  last  edition  of  his  Treatise 
on  Equity,  vol.  i.  p.  525,  which  must  now  be  considered  as  considerably 
shaken,  if  not  entirely  over-ruled.    The  more  equitable  maxim  would  per- 
haps be,  tint  a  person  buying  in  prior  incumbrances  with  notice  of  spe« 
cialty  creditors  or  subseouent  incumbrancers,  should  as  against  such  cre- 
ditors or  incumbrancers  be  aUowed  only  what  he  gave  for  the  prior  charge, 
suid  not  what  was  really  doe. 

But  although  a  trustee,  agent,  heir  at  law,  or  executor,  purchasing  a  Except  where 
mortgage,  will  not  be  allowed  more  than  they  actually  paid ;  yet  if  they  he  pirchaeee  f» 
purchase  for  the  purpose  of  protecting  a  subsequent  incumbrance  to  which   cover  hie  own 
they  are  entitled  in  their  own  rights  they  may  take  the  full  benefit  of  a  prior  imemnbroMce. 
security.    Darcy  v.  Hatt,  iVem.  49.    There  are  several  old  cases  in  V«r- 
•Bon's  Keport&on  this  subject,  most  of  which  are  cited  by  the  Author  in  the 
ensuing  pages.    Aecough  v,  Joknseny  2 Vem.  66,  is  however  omitted.    The 
court  there  held,  that  if  a  purchaser  or  mortgagee  buy  in  incumbrances  to 
protect  his  estate  at  hiw  on  compositions  (to  wit),  incumbr vices  on  his  pur* 
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But  heir  jmr-  But  where  a  man  dies  in  debt/  and  under  several  incum- 
illSXJ^  brance8(0,  namely,  judgments,  statutes,  mortgages,  &c.  and 
shaUjOMiigtdntt  the  heir  at  law  buys  in  any  of  them  that  are  of  the  first  date; 
X  "^  ^^  if  creditors,  who  have  the  latter  securities,  prefer  their  b31,  the 
cumbrancery  be  incumbrances,  bought  in,  shall  not  stand  in  their  way  for  more 
fhmte^retMy^^  than  the  heir  really  paid  for  them.  For  a  creditor  has  equal 
jmmI.  equity  with  a  purchaser,  and  the  taking  away  the  gain  of  the 

latter  to  supply  the  loss  of  the  former,  is  making  both  equal ; 
and  therefore  the  gain  the  heir  would  make,  if  the  whole  mo- 
ney due  on  the  incumbrance  were  allowed  him,  shall  be  taken 
from  him  to  make  up  the  loss  of  the  other  incumbrances  upon 
the  estate. 
Nor  $haU  heir,        So,  if  an  heir  at  law,  trustee,  executor,' or  agent  (u),  cooi- 
!or*«r  aSn?^    po"tid   debts  or  mortgages,  and  buy  them  in  for  less  than  is 
campound  mort-  the  due  upon  them,  he  shall  not  take  the  benefit  of  it  himself, 
'^^'  but  the  creditors  and  legatees  shall  have  the  advantage  of  it; 

and,  for  want  of  them,  the  benefit  shall  go  to  those  entitled  to 

the  surplus* 

Mortgagee  buy-      •^^  where  B  mortgagor  in  fee  died  (x),  and  the  mortgagee 

ing  dower,  heir  bought  in  the  mortgagor's  wife's  dower,  it  was  decreed,  that 

€»titUd  to  it,      the  heir  of  the  mortgagor,  on  his  bringing  a  bill  to  redeem, 

X  ^9^  ]      should  have  the  benefit  thereof,  on  this  principle,  that  the 

mortgagee  is  but  a  trustee  for  the  mortgagor  after  bis  money 

paid. 

Guardum  pur*        In  the  case  of  Bishop  v.  Sharpe  {y\  one  as  a  guardian  to  an 

^w^UwiUbe  *"f**^'*  ^'^^^  ^°  ^^  assignment  of  a  mortgage ;  and  the  Lord 
Sor  ben^i  r/       Keeper,  it  is  said,  was  of  opinion,  that  as  to  the  profits  re- 
ceived out  of  the  mortgaged  lands,    the  guardian  should  be 
taken  to  be  in  possession  as  mortgagee,  aud  not  as  guardian. 
But  the  reporter  puts  a  qutere;  and  the  law  seems  to  be  other^ 

(0  2  Vent,  353.    1  Vem.  49.  476.  {x)Baldwyn  ▼.  Baniiter,  S  P.  Wiai. 

1  Eq.  Ca.  Abr.  330.  3.   Anon,  1  Salk.  251,  note  A. 

155,  4.  (y)  Bishop   v.  Skarpe^    ft  Vem. 

(u)    Darey  v.  Hall,  1  Vera.  49.  471. 
1  Salk.  155.  4.    S  AU.  54. 


chased  lands  and  oUier  lands,  he  shall  be  allowed  the  full  money  due  on 

such  incumbrances,^  and  the  same  shall  not  by  the  heir  or  mortgagor  be 

redeemed  without  full  payment  of  all  the  money  due  on  such  incuDibrances, 

>»-itliout  regard  to  the  beneficial  bargains  and  compositions  made  by  sock 

purchaser. 

hatttnee  of  heir       The  case  of  Darey  v.  HaU,  nbi  supra,  affords  an  instance  where  the  heir, 

bieing  allowed       through  some   special  circumstance,  was  allowed  on  account  the  whole 

ochok  money,       money  due  on  the  incumbrance  he  had  purchased,  though  he  had  paid  le« 

than  the  whole  money  for  it    £t  vide  Francis's  Maxims,  M.  S,  p.  9 ;  and 
i  ric€  V.  De  Burgh,  13th  Nov.  1791,  Rolls. 


ward. 
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inf'nQ(x);  for  where  a  guardian  compounded  debts,  it  was  de- 
creed, it  should  be  for  tlie  benefit  of  the  infeut,  and  that  case 
turns  upon  the  same  principle  as  that  by  which  the  case  of 
Bishop  V.  Sharpe  must  be  governed. 

And  the  equity  seems  to  be  the  same  if  a  stranger  pur-  Stranger  allow 

,.  •.-  .  1-  1  ed  no  tfUfre  ikan 

Chase  (a),    as  agamst    mcumbrancers,   creditors,  or  real  pur-  he  paid,  as 
chasers.     Thus,  on  a  Master's  special   report  (6),   to  whom  '^^^Ittr^Jl^ 
the  account  in  question  was  referred  to  be  taken,  it  was  de»  honk  fide  pur- 
termined  by  the  court,  that  an  heir,  or  tiny  other   person^  ^  f^3Q7  1 
should  not,  as  against  a  real  purchaser,  be  allowed  more  on  ' 
any  incumbrance  bought  in  than  what  he  paid  for  it,  without 
regard  to  what  was  actually  due  thereon. 

If  an  heir    purchases   in    an  incumbrance    on   an   estate   H^rMmcedto 
charged  with  portions  to  younger  children (c),    he  shall   be  ^ he  hat  other* 
allowed  no  more  than  what  he  really  paid  for  it.  .  But  if  an  vKcumbntncti. , 
heir   or  trustee  buy  in   incumbrances  to. protect   others,    to 
which  he  is  himself  entitled  (J),   the  whole  money  due  shall 
be  allowed  on  account,  although  it  was  purchased  for  less. 

If  the  mortgagor  became  indebted  to    the  mortgagee,  on   OftaMng 

1.  .N  J-  1       debts  to  nuni- 

Other  account  as  well  as  upon  mor^ge  (e),  accorduig  to  the  gage. 

former  practice,  it  seems  that  the  latter  debts,  as  well  as  the 

former,  must  have  been  discharged  before  the  mortgagor  was 

entitled  to  a  decree    to  redeem;   for,    the    condition    being 

broken,    the  estate  of   the    mortgagee    became   absolute   at       [  398  ] 

law;  and  the  mortgagor,  being  obliged   to  apply  to    equity 

to  help  him,  having  no  remedy  at  law,  was  required  to  do  •      t 

equity  to  the  party  against  whom  he  applied  to  be  relieved  in 

equity. 

Thus,  where  the  plaintiiF  made  a  mortgage  to  the  defend-  ^^f^/^^ 
ant  (/),  and  afterwards  the  mortgagee  advanced  and  lent  more  jnortgeige; . 

(x)  Powel  T.  Clover  J  S  P.  Wms.  (e)  Vide     Gilb.  Rep.  £q.    104. 

f51,  note  A.  Pre.  Cbao.  419.      Eq.  Abr.   324. 

(ay  fVUliami  v.  Springfield^  iVem.  Price    v.    FoMtnedge^    Aoib.    Kep. 

476.  685.       ' 

(6)    Lang    v.    Ctopton^   1  Vera.  (/)  Baxter  t.  MoMuingf  1  Vera. 

464.  S44.    Anonymous  case^    3  Salk.  84. 

(c)  BraihwfOte     v.     Brathwaiie,  p.  7.     9  Eq/  Ca.   Abr.  603,  pi.  34. 
1  Vera.  335.  S.  L.  HaUiey  n.KirtUmd^  2  Cb.  Rep. 

(d)  Darey  v.  HaO^  1  Vera.  49.  361. 


(F>  TbU  rale  is  now  exploded.  An  assignee  of  a  mortgaffe,  wbopar-  lioctiiiutntiH 
chases  for  less  than  the  amount  dae,  will  be  entitled  to  the  toll  bene6t  of  exploded* 
his  pnrchase,  except  he  be  a  trustee  for  the  owner  of  the  estate,  or  the 
guardian,  execntor,  or  heir  at  law  of  such  owner;  but  even  these  {persons 
may  take  the  full  benefit  of  the  bargain,  if  they  purchase  out  of  their  cha- 
racters of  guardUn,  executor,  or  heir  at  law,  for  the  purpose  of  protecting 
•  subsequejDt  iiicambraace  of  their  own.    See  anlea,  345,  of  this  ed*  n.  (Ej. 
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money  to  the  plaintiff  on  his  bond,  the  niortgiigor>  on  his  HO 
to  redeem,  was  not  permitted  so  to  do  witboot  paying  bolh 
debts,  althoogb  there  was  no  special  agreement  proved  that 
the  land  should  stand  as  a  security  for  the  bond  debt*  Aod 
in  an  Anonymous  case,  3  Salk.  84,  it  is  said  to  have  been  de- 
creed by  Somers,  Lord  Chancellor,  that  where  the  mor^^^et 
lends  more  money  upon  bond,  die  mortgagor  shall  not  re* 
deem  till  he  pays  the  bond  debt,  as  well  as  the  money  dne  on 
mortgage. 

mjffttgmMt  But  the  modem  cases  have  altered  the  law  on  this  subject; 

Jj^^^J^^**  for  in  the  case  of  Lcmthian  v.  Hauel,  3  Bro.  Rep.  Chan.  162, 

Ix>rd  Thurlow  is  stated  to  have  said,    that  the  court  bad 

[  309  1      never  been  in  the  practice  of  suffering  a  mortgagee  to  tack  hit 

bond  to  his  mortgage  in  any  earn  but  as  against  the  beir  of  the 

utmsMarcdty  mortgagor,  to  prevent  circuity  of  action.    And  his  Honor,  ia 

^^  tfie  case  of  Jones  v.  SmUh,  SVes.  jun«  376,  appears  to  con- 

aider  it  now  to  be  the  rule  that  a  bond  cannot  be  tacked  eoem 
against  the  mofrtgagor.  £t  vide  HamerUm  v.  Rogers,  1  Ves. 
Jan.  5  Id,  the  point  so  determined  in  reqwct  to  creditors  of  the 
mortgagor  under  a  deed  of  trust  of  the  equity  of  xedeoq^tion. 
£lvide2Vts.66S(o> 
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toHM  mi  kukuig  held  by  Lord  Keeper  Guildford,  that  if  a  mortgagee  lend  more  money  to  tbe 
b&Hd  U  mart'  mortgaaor  on  bond,  \Sm  heir  shall  not  bo  allowed  to  redeem  withoat  faying 
pig^  off  the  bond  as  well  as  the  mortgage,  fnnMed  the  heir  be  b&imd  hyjhe  in£ 

So  per  Lord  Macclesfield  (Chancellor)  in  CoUnum  ▼.  fTtefft,  1  P.  Wbs.  775» 
the  bond  or  the  ancestor,  wherein  the  heir  is  boand,  beooraes,  upon  tbe  an- 
cestor's death,  the  heir's  own  debt,  for  which  he  is  snable  in  the  ieM  et 
deibui,  aod  therefore  if  he  comeo  to  redeem  the  mortgage  made  1^  bis  an- 
ceator,  he  must  pay  the  debt  by  bond  as  well  as  the  debt  bv  mortgage,  hat 
^^  though  this  be  the  debt  of  iht  heir,  it  cannot  be  said  to  be  dne  from  die 

ffebfesMSgnit*   heir^e  anignee^  the  bond  being  no  Hen  on  the  land;  which  appeared  mast 

plainly,  in  that  it  was  no  lien  on  the  land  even  against  the  BM>rtgagor  him- 
ael^  who  happened  to  be  indebted  to  the  same  person  by  mortgage  and 
by  vond.  Suppose  also,  added  Lord  Macclesfield^  one  to  be  indebted  to 
A.  by  mortgage  of  a  term  for  years,  and  also  indented  to  him  by  bond,  if 
on  the  death  of  the  mOrtgasor,  his  executor  bring  a  bill  to  fredeem  the 
mortjpige,  he  must  pav  both.  In  the  case  of  Monger  ▼.  Kett^  12  Mod. 
559,  it  was  held,  that  if  A.  mortgage  lands  to  B.,  and  at  the  same  time 
A.  owes  B.  lOOl.  by  contract  or  frond,  A.  shall  be  admitted  to  redeem 
without  paying  the  1002.  by  the  contract  or  bond ;  to  recover  ihnt  the  mort- 
gagee wiH  be  left  to  his  remedy  at  law.  In  Jike  manner  it  was  held,  m 
ChaUii  ▼.  Catbom^  Pre.  in  Cb.  407.  (sed  vide  contra  ^nghmm  v.  Origin 
Bam.  182.  FeUon  v.  A$h^  ibid.  177%  that  a  mortgagor,  who  borrows  more 
money  from  the  mortsagee  on  his  bond,  shall  redeem  without  paymg  the 
bond  debt,  but  his  heir  cannot ;  neither  can  the  devisee  of  the  eqoit?  of 
redemption  since  the  statute  against  fraodnlent  devises*  In  a  case  which 
occurred  at  common  law,  Archer  r^Snapp^  Andrews,  341.  &  C.  tStra. 
PvrAmr  ef  it07,  it  was  held,  that  a  piircJUiMr  of  the  eqnUy  ^  redemption  was  entitled 
oqnUff  of  r^  to  stay  proceedings  in  an  action  of  eiectment  brought  by  the  niortgasee  on 
demption.  paying  the  mortgage  debt,  and  wi^nt  paying  a  bond  debt,  due  by  the 

roortgacor  to  the  mortgagee  before  the  purchase,  and  whereof  the  pur- 
chaser bad  u€tunl  wdke.    And  it  was  resolved  by  the  conrt,  that  where  aa 
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The  principle  hid  down  by  Lord  Tharlow  seems  to  have 
been  recognized  prevumdy  hy  Lord  Harcodrt  (g)  in  the  follow 
Bgcase. 

(jg)  Camcn  v.  Paekf  2  Eq«  Ca.  Abr.  £26.    6  Vin.  Abr,  222.  6. 


estate  is  moitngedy^  and  afterwards  more  money  taken  up  by  the  same    Smum9»€m^ 

person  on  bond,  the  mortgagor  will  not  be  obliged  upon  such  an  applica-  ^Z^Ii 

tioa  as  the  one  before  the  court,  namely,  to  stay  proceedings  in  an  action 

of  ^ctment,  to  pay  the  bond  debt,  becanse  in  his  hands  it  will  not  be  waj 

lien  on  the  lands  as  a  judgment  would  be  [as  to  this  see  Penson  v.  Ptunket^ 

2  Atk.  292.    Herbert  Ex  parte.  13  Ves.  183.  &  1  Seh.  &  Lef.  152] ;  for  if  he 

were  obliged  to  pay  the  bond  debt,  by  the  same  reason  he  would  be  obliged 

to  pay  the  simple  contract  debts.    But  in  such  a  case  the  heir  would  be 

obliged  to  disciuurge  the  bond  debt,  aa  well  as  the  money  due  on  the  mort^ 

gage,  in  order  to  preyent  dreaity  of  action.    And  the  court  said,  the  pur- 

dukser  stood  in  the  situation  of  die  mortgagor,  against  whom  tackkig  would 

not  be  permitted,  and  the  purchaser  ImviBg  retained  flM>ney  to  satisfy  the 

bond,  made  no  difference,  for  that  a  ^fut  of  law  would  act  in  this  case  ^ 

aceording  to  the  rules  ot  a  court  of  equity,  where  a  redemption  was  con* 

•tantly  decreed  upon  payment  of  the  mortgage  money  only ;  and  it  was 

•aid  to  have  been  so  held  in  fTssd  v.  ARarfimir,  HiL  11  Geo.  II.  in  B.  R.  and 

in  1  Eq.  Ca.  Abr.  32ft. 

Thenextcaseisthatof  Pmoisv.  CsrM,  3Atk«ft56,wlierethemoitgageey  lard  Bmd* 
Bfrs.  Kjrnaston,  who  was  likewise  a  b«id  creditor,  insisted,  by  her  couiuel,  unek^e  ikn^ 
timt  she  had  a  rMit  to  tack  the  bond  to  the  mortgage,  as  against  the  heir,  t^tuf,. 
because  assets  bdnr  descended,  be  eould  not  redeem  one  without  paying 
eff  Che  other;  for  mat  the  court  would  not  maktf  a  circnitv  bv  puttfaig  her 
to  the  Mcesslty  of  suing  on  the  bond ;  and  she  insisted  mrther,  that  the 
rule  was  the  same  with  regard  to  a  dcTiiee,  and  that  tiie  court  would  not 
i>blige  a  mortgagee,  who  was  likewise  a  creditor  by  bond,  to  sue  the  de* 
visee  nnder  the  statute  of  frandnient  dcTises.  The  Lord  Chancellor  XHard-* 
wicke^  agreed  that  this  was  the  rule  of  the  court  as  to  a  mortgagee,  who 
was  likewise  a  bond  creditor  against  the  heir,  but  he  did  not  remember 
Chat  it  had  ever  been  so  detennined  in  favour  of  such  mortgagee,  where 
Shere  were  iuterveninc  incumbrancers  of  a  sapmor  neteM  between  his 
mortgage  and  the  bond,  and  therefore  would  not  direct  that  Mrs.  Kynas* 
ton's  bmid  should  be  tadied  to  her  mortgage.  And  Lord  Hardwicke  fur* 
Ch^r  observed,  in  Tr^ughUm^v,  TVoi^sn,  ib.  659,  that  if  a  mortgagor  after 
jnaking  a  mortgage,  borrow  more  money  of  the  mortgagee  upon  bond,  and 
the  BMirtgage  premises  descend  upon  the  heir  at  law  or  the  mortgagor,  o* 
come  to  a  volunteer,  the  court  will  not  suffer  them  to  redeem  die  mort» 
gage  without  paying  die  bond,  because  it  would  occasion  a  circuity  by 
Mttittg  the  obiiree  to  sue  for  it  out  of  the  same  estate,  which  was  assets 
ID  the  bands  of  the  heir  or  volunteer ;  but  where  a  person  claimed  thft 
equity  of  redemption  as  a  purchaser  for  valuable  consideration,  without 
w^ice  of  the  mortgage  [sed  tpury,  if  notice  be  material  in  this  case],  the 
morteagee  could  not  tack  his  bond  to  his  mortgage,  because  the  estate  was 
not  fiable  to  the  bond  debt    The  bond  creditor  could  therefore  obtain  •>   . 

sntlsfaction  only  out  of  the  general  assets  of  the  father.  In  another  case 
{Bemme  v.  J3niu#,  ibid.  630)  Lord  Hardwicke  stated  the  reason  why  the 
iieir  should  not  redeem  the  mortgage  without  paying  the  bond  likewise,  to 
be,  becanse  the  moment  the  estate  descends  on  the  heir,  it  becomes  assets 
in  his  hands,  and  liable  to  the  bond  [and  therefore,  though  strictly  a  bond,, 
eould  not  be  tacked  to  a  mortgage;  yet  since  the  bond  creditor  could  by 
an  action  of  debet  et  detinet  recover  the  debt  against  the  beb,  he  should,  to 
prevent  that  circuity  of  suit,  be  permitted  to  tack  the  bond  to  the  mort- 
gage] I  and  his  Lordship  said,  a  devisee  too  of  the  mortgaged  premises,  for 
his  own  benefit,  was  suoject  to  the  same  rule,  since  the  statute  of  fraudo* 
lent  devises  made  in  favour  of  bond  creditors.  But  the  case  before  him 
(Uenme  v.  Bance)  was  the  case  of  a  devise  in  trust  for  the  pimnent  of 
debts;  and  the  descent  was  consequently  broken  :  so  that,  as  his  Lordship 
was-  then  advised,  he  was  of  opinion  the  mortgagee  could  have  no  priority 
with  regard  to  his  bond,  but  as  to  that  must  come  in  ftro  rata  with  the  rest 
of  the  creditors  under  the  trust ;  but  if  the  counsel  for  the  mortgagee  bad 
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Judgment  -Mt  A  bill  was  filed  by  die  heir  of  the  mortgagor  to  redeem  i 
*^^^  to  mortgage  of  copyhold  lands,  upon  payment  of  principal  and 
copyhold  estate,  interest :  the  defendant  insisted  to  have  a  judgment^  which  had 
^Md^a^  been  assigned  to  him,  first  satisfied^  before  be  should  redeem. 
(h).  Lord  Harcourty  Chancellor^  said,  Copyhold  lands  are  not  liable 

to  an  execution  upon  a  judgment*     Ergo  the  judgment  shall 
not  be  tacked  to  the  mortgage  in  this  case,  but  the  plaintiff 
[  400  ]       shall  redeem  upon  payment  of  the  principal,  &c.  without  satis- 
fying the  judgment.     Cannon  v.  Pack,  ubi  supra. 


an  inclinatioii  to  be  heard  on  this  point,  it  fthoold  stand  over.  The  covnsel 
thinking  the  point  too  ttrong  against  the  mortgagee  to  be  maintained,  re- 
linquished further  investigation  of  the  subject ;  and  a  decree  was  there- 
upon proDoniiced  contbrmabiy  to  the  CluuiceUorfs  opinion. 
Synopsis  contu  On  the  principle  that  tacking  a  bond  to  a  mortgage  was  soleW  a  matter 
ini^*  of  arrangement,  and  not  of  right,  it  followed  that  it  could  not  be.  done  to 

the  prejudice  of  creditors  whose  claims  as  to  the  bond  debt  were  of  eqoal 
degree.  Accordingly,  in  an.jdaonymiws.  cose,  in  .2  Ves.  661,  itwas  beld, 
that  although  the  bond  was  a  charge  on  the  assets,  and  the  equity  of  re- 
demption was  part  of  the  assets,  yet  the  court  never  would  allow  it  to  be 
tacked  to  the  mortgage  against  creditors.  It  was  also  said  by  the  Chan- 
cellor in  the  same  case,  that  a  prior  mortgagee  could  not  tark  a  bond  to 
his  mortgage  against  the  mortgagor^  nor  ugainsi  his  assignee  rf  the  equity  •/ 
redemption.  Where  an  executor  of  the  mortgagee  lent  a  iurther  sum  on 
bond,  it  was  held  by  Sir  Thomas  Sewell,  Master  of  the  Rolls,  on  the  sa- 
thority  of  an  unreported  case  of  Blackucdl  v.  Syms  before  Sir  J.  JekyU, 
that  the  executor  might  tack  the  bond  to  the  mortgage  as  against  the  heir 
or  devisee  of  the  mortgagor,  but  not  as  against  other  creditors,  if  the  estate 
y  be  devised  for  payment  of  debts,  and  a  charge  for  payment  of  debts. was 

fVife  s  bond  to  be  considered  the  same  as  a  devise  for  that  purpose.  And  where  a  wo- 
tackabU  to  fttis-  mjiQ  ^h©  ^^  ^  i^ond  creditor  married  the  mortgagee  and  died,  and  the 
band*smortgage  husband  took  out  letters  of  administration  to  his  wife's  effecU,  Sir  TbooMS 
against  keir  ^  Sewell  held,  that  on  a  bill  brought  by  the  husband,  he  would  be  allowtd 
mortgagor*  to  tack  his  wife's  bond  to  his  own  mortgage  against  tiie  h^  at  law  of  tfae 

mortgafforv--The  case  of  Lowthiany,  Hasset  (ubi  supra,  text)  is  next  in 
point  of  date.  There  Lord  Thurlow  acknowledged  the  rule  in  the  clearest 
manner.  The  only  reason,  he  observed,  why  the  mortgagee  could  tack  hii 
bond  to  his  mortgage  was  to  prevent  a  circuity  of  suits :  it  unts  solelf  matter 
of  arrangement ;  for  m  natural  justice  the  right  hud  no  foundation-  The  prin* 
ciple  explained  the  rule ;  and  therefore  it  should  go  no  further.  The  cir- 
cumstance of  the  creditor  having  another  specific  security  could  not  in 
justice  give  him  any  priority.  There  being  no  foundation  in  justice.,  tfae 
only  question  was,  whether  the  conrtwas  in  the  practice  of  doing  it?  and 
it  had  not  in  any  case  allowed  the  bond  to  be  tacked  to  the  mortgage  but 
in  that  of  the  heir,  and  merely  to  prevent  circuity.  So  in  Hamertou  ▼• 
Rogers,  iVes.  jun.  515,  a  bill  of  foreclosure  was  dismissed  with  cost«,  so 
far  as  it  sought  to  tack  a  bond  to  a  mortgage  against  creditors.  Lord  Com- 
missioner Eyre  saying  it  was  a  clear  settled'principle,  that  against  creditors 
it  could  not  be  tacked.  The  same  rule  was  acknowledged  by  Lord  Alvan- 
ley,  without  variation,  in  Jones  v.  Smith,  2  Yes.  jun.  376 ;  and  though  that 
case  was  reversed  in  Domo  Procerumf  it  was  on  a  point  quite  dmerent 
from  the  one  under  (consideration. 
In  what  eases  The  result  of  the  whole  class  of  cases  on  this  subject  is,  that  at  the  pre- 
bond  tackable  tent  day  a  mortgagee  may  tack  a  prior  or  subsequent  bond  debt  to  his  niort« 
to  mortgage,  gage  (though  no  judgment  may  have  been  pronounced  thereon),  as  against 
and  in  what  not*   the  heir  at  law  of  tlie  mortgagor,  a  volunteer  and  a  beneficial  devisee ;  bat 

not  as  against  the  mortgagor  himself,  his  assignee  or  devisee  for  payment 
of  debts,  an  assignee  of  the  equity  of  redemption  for  valuable  considera- 
tion, subsequent  incumbrancers  of  a  superior  nature,  or  specialty  creditors 
in  the  course  of  administration  of  legal  assets. 
(H)  For  more  on  tacking,  sec  postea,  459,  Cap.  XIII. 
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Where  one  pledged  personal  securities  for  a  specific  debt  (A) ;  Redimptum  qf 
ftndy  after  a  mortgage  to  the  creditor,  tlie  same  securities,  with  ^-^^SupHen  0/ 
others,  were  pledged  to  him  for  the  balance  of  an  account.  "^^^^'  ^'' 
The  transactions  being  distinct,  redemption  of  the  personal 
securities  was  decreed,  without  discharging  what  was  due  on 
the  mortgage  (i). 

But  if  the  mortgagor  become  indebted  to  the  mortgagee  also  ^^  ^f  "*^^ 
upon  bond,  and  die  (t\  and  his  heir  come  to  redeem,  he  shall  redeem  without 
not  be  admitted  to  redeem  without  paying  the  debt  by  bond ;  '^^"fJT/^" 
and  the  reason  is,  because  the  heir,  after  the  redemption,  will 
be  in  by  descent,  and,  of  consequence,  the  estate  will  be  assets 
in  his  bands  to  pay  bond  debts;  therefore,  to  avoid  circuity, 
the  heir  must  pay  both,  before  he  will  be  permitted  to  re- 
deem (k). 

Thus,  where  the  defendant's  grandfether  (whose  heir  and  exe- 
cutor he  was)  became  bound  with  the  plaintiiF's  father  (whose  C  ^^  3 
heir  he  was)  in  bonds  for  4000/.,  the  plaintiff's  father  conveyed 
estates  by  way  of  mortgage  to  the  defendant's  grandfather  to 
counter-secure  him,  and  afterwards  prevailed  upon  him  to  be* 
come  bound  with  him  for  a  farther  sum  of  2000/.  The  plain- 
tiff's bill  was  to  be  admitted  to  redeem  upon  payment  of  what 
the  defendant's  grandfather  had  paid  or  been  damnified  by  the 
bonds  for  4000/.,  and  what  remained  due  thereon ;  the  ques- 
tion was,  whetlier  the  plaintiff  should  be  admitted  to  redeem 

{h)  Jonei  r.  Smithy   t  Yes.  Jon.  r.  ITyncft,  l  P.  Wim.  775.    1  Yen.  > 

S7st.  87.    HeamB  r.  Brntee^  3  Atk.  650. 

(i)  ShMitleworth  v.  Layeoek,  1  Vern.  i  Ves.  87. 
t45.    S.  C.  S  Cb.  Ca.  164.    Coleman 

(T)  Sed  vide  what  is  said  of  thia  case,  antea»  341,  of  this  edition, 
n.  (Z).  4th1v. 

(K)  In  this  case  the  heir  roust  be  bonnd  by  the  bond,  that  is,  he  mnst  he   jifrhem  iaekinfc 
apecially  named  in  the  obligatory  part  of  the  bond,  as  indeed  he  usaally  is«  aUo^ed  tQ  stm- 
And  this  role,  it  seems,  will  extend  to  simple  contract  debts  when  the  pU  eontract  cre^ 
equity  of  redemption  is  assets  in  the  hands  of  the  heir  or  devisee.    See  ^it^r, 
antea«  p.  319,  of  this  ed.  n.  (Y). 

Bat  althongh  the  heir  of  the  mortgagor  will  not  be  allowed  to  redeem   Heir  not  obUged 
'without  paying  what  is  dae  on  the  bond,  as  well  as  what  is  due  on  the   to  pay  bond  or 
mortage  also,  yet  if  the  mortgagee  bring  a  bill  to  foreclose,  and  the  heir  stmpie  coniraei 
tenders  the  principal,  interest,  and  costs,  he  will  be  bound  to  accept  it   debt  on  forecio' 
"withont  the  additional  debt  due  on  the  bond ;  for  the  bond  originally  was  nwe, 
not  a  lien  on  the  land.    Anon.  %  Ch.  Ca.  164.    Taylor  ▼.  Becerehamy  ib.  194. 
Windham  v.  JenningSy  2  Ch.  Rep.  247.    Skuttleworth  r.  Laycoek,  1  Yem. 
245.    And  it  will  be  the  same  with  respect  to  simple  contract  debts.    In 
Rowley  r.  Cooper^  Finch.  Rep.  379,  a  bill  was  filed  by  the  mortgagee  to 
foreclose  the  equity  of  redemption,  if  the  principal  and  interest,  and  also 
OL  debt  due  on  simple  contract,  were  not  paid  within  a  certain  time.    Lord 
Northington  decreed  in  favour  of  the  bill,  as  to  the  principal  sum  and  in« 
terest  (the  latter  to  be  computed  from  the  time  of  tender),  and  directed  it 
to  be  paid  at  a  tipie  and  place  to  be  appointed  by  the  Master,  disconnting 
the  mesne  profits,  6fc. ;  but  left  the  mortgagee  to  his  remedy  at  law,  as  to 
the  payment  of  the  debt  due  on  simple  contract. 
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without  discbargbg  both  debts,  there  being  no  agreement 
proved  that  the  mortgage  was  to  be  a  security  against  the  latter 
bonds  ?  And  it  was  decreed  (A%  diat  if  the  plaintiff  would  re- 
deeniy  he  should  reimburse  and  save  harmless  the  defendant 
against  the  90001.  as  well  as  the  4000/. 
2Var  ctm  ezecv^  So,  if  the  mortgage  be  of  a  lease  for  years,  and  afterwards 
^*  .   more  m6ney  be  lent  on  bond,  if  the  ^ecti^or  would  redeem, 

be  must  pay  both ;  for  the  equity  of  redemption  is  assets  io 

his  hands  (/)  (l).  " 
[  40£  ]  So  where  jewels  were  pledged  for  a  sum  of  money,  and  tbe 
2J  yjjl^  '*  pawnee  afterwards  lent  divers  other  sums  on  the  pawner's  notes, 
ftrftnw*  t9  and  the  pawner  died,  his  executor  was  not  admitted  to  redeem 
/or  kU  wcwMf  without  paying  the  whole  (m).  But  k  was  aaid  that  if  there 
'^*  bad  been  any  creditors  of  the  pawner  by  bond,  or  a  commissioa 

of  bankruptcy  out  against  him,  the   pawnee  could  not  have 

tacked  the  notes  to  the  pawn  so  as  to  have  preferred  himself 

before  the  other  creditors  (m). 

(k)  St.  John  T.  Holfiurdf  1  Ch.  Ca.      512.    G^nfi  eau,  3  Salk.  HO. 
97.  (m)  Demary  v.  MHeaV*0\!ih,Itep. 

(Q  {EecUs  V.  Thaira/^calkdl  Anth      £q.  104.  Pre.  Ch.  419.  Eq.  Abr.  aS4^ 
mymauMf  t  Yern.  177.    Pre.  CL  i8. 

— —  -    .  ■     II       ,     I  - ^- — ■ ■ ■ ■ .  .  ■ 

TieHiw  ^Uow^     (L)  8o«JM«€r»a  if  an  ezeeiitor  of  tlie  mortgagee  lends  more  mose^to 
•rf  Io  txeeiOan.  the  mortgagor  on  bond,  be  may.tack  tbe  bond  to  tbe  mortgage  as  agaait 

tbe  heir  or  devisee  of  the  mortgagor,  but  not  as  against  cr^itors,  if  tbe 
estate  be  eharged  with  the  payment  of  debts.  Skildim  t.  Cos,  Amb.  6t5. 
8.C.t  Eden.  Kep.  324. 
BoRd  not  iaek'  Bat  if  the  eiecntor  of  Ihe  mortgagor  assign  orer  the  equity  of  redeinp- . 
Me  to  mart'  tion  of  the  mortgaged  term,  and  the  assignee  of  the  exeditor  briags  a  bill 
gage  agaUui  to  redeem,  he  will  be  liable  to  pay  the  mortgage  money  oa^.  S.  C.  Fm- 
m^guee  rf  exe-  d/enee  ▼.  WiUie^  S  Bro.  C.  C.  21.  So  if  J.  S.  mortgage  a  loaoeAoM  estate 
oafor*  to  B.,  who  afterwards  lends  the  mortgagor  more  money  on  aof «,  the  eze* 

CQtor  of  tbe  mortgagor  bringing  a  bill  to  redeem,  must  pay  both  the  mort- 
aage  money  and  the  debt  by  simple  contract,  because  the  equity  of  re- 
demption will  be  assets  in  the  hands  of  the  executor  to  pay  simple  contract 
S!Ni|rfo  cofHtraet  debts,  ilnon.  2  Vem.  177.  Demambray  ▼.  Metci^,  "Pn.  Ch.  419 ;  bat  if  any 
creiftfor  may  re»  creditor  of  the  testator  had  bronght  a  bill  to  redeem  this  mortgage,  he 
0eem.  mortgage  would  have  been  required  to  pay  tbe  mortgage  money  only.  Cotoaoa  ▼. 
^  ImeekM  oo-  9Vhich,  1  P.  Wms.  776.  This  last  sentence  of  Cokman  y.  mnck  must  be 
iaie,  when.        considered  as  proceeding  on  the  supposition  that  the  executor  has  abao* 

doned  the  equity  of  redemption,  or  that  the  simple  contract  creditor,  pray- 
ine  a  redemption,  has  previously  procured  an  assignment  of  the  equity, 
'      otherwise  in  general  cases  a  simple  contract  creditor  will  not  be  permitted 
to  redeem.    In  the  case  of  FranJdyn  v.  Fern,  antea,  382,  where  the  minor 
part  of  creditors  of  a  bankrupt  were  allowed  to  reideem,  the  equity  of  re- 
demption was  in  the  assignee  of  the  bankrupt  for  their  benefit ;  and  there- 
fore in  some  sense  assigned  to  them,  at  least  to  their  use  and  benefit:  bat 
the  rule  as  to  this  is  adduced  in  the  note  to  the  page  lastly  referred  to. 
Cheervationi  on       (M)  This  case  is  also  reported  in  2  Vem.  698  and  690,  under  tlie  title  of 
Demary  \,Met»  Demainbray  v.  Metcalf,  in  which  latter  place  a  quare  tamen  is  added.    See 
CQjff,  2  Vern.  691.    The  case  is  somewhat  dtnerently  stated ;  but  the  same  point 

is  determined.  How  far  the  court  would  decide  that  a  subject,  which 
is  pledged  as  a  security  for  a  particular  debt,  shall  be  considered  as  a  se- 
curity for  further  loans,  must,  from  the  nature  of  the  thing,  and  hi  f&et 
does,  depend  on  the  circumstances  of  each  particular  case.  The  cases 
that  contain  tb^  material  disquisition  on  this  subject,  are  Green  v.  Farmiff 
4  Bnrr.  2214.  S.  C.  l  Bl.  Rep.  651.  Jonee  v.  Sniitky  2  Ves.  jun.  372. 
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And  where  a  woihan,  being  ft  bond  creditor^  married  a  tnort-  Hmbmd  mhA> 
gagee  and  died,  and  the  huaband  took  out  administration  to  his  ^^j^  j^^  ^^^ 
wife,  he  was  allowed,  on  a  bill  brought  b;  him  to  forecloie,  ^<^  '®  ^^  ^"^ 
to  tack  the  bond  to  the  mortgpige  against  the  heir  ai  law(n).        againH  heir. 

But  if  one  be  indebted  to  A.  by  mor^;age  of  a  term  for  No  t^€kmg 
years,  and  also  indebted  to  him  by  bond ;  if  on  the  death  of  ^^Lr/g^M^* 
the  mortgif  or  the  executor  assigns  over  the  equity  of  redemp-  ^*^^^' 
tion  of  the  mortgaged  term,  and  the  asngnee  of  the  executor       [  403  ] 
brings  t  bill  to  red^m^ .  he  shall  only  pay  the  mortgi^e  mo- 
ney (o)  (n). 

Biit  one  taking  a  mortgage  firom  an  heir  of  an  estate  charged  Nor  when  hdr 
with  debts,  cannot  tack  an  old  debt  of  bis  own  outstanding,  so  uu^SSg^ 
as  Iherd^y  to  oust  the  creditors  (p)»  ""SLS***  ^ 

'  Since  the  statute  against  fraudulent  devises,  the  devisee  of  Bond  iaMU$ 
Ae  equity  of  redemption  cannot  redeem  without  payment  of  Jl^JSj^J,^ 
the  debt  upon  bond,  and  upon  nfbr^ge(j);  because  the  sta*  ^eptUytfre^ 
tute  makes  such  devise  void  against  creditors,  and  then  the  de->  ^^P*^^^ 
visee  stands  in  the  same  place  as  the  heir  would  have  stood  if 
no  devise  had  been  made ;  but,  before  that  statute,  such  deviaite 
would  not  have  been  liable  to  a  bond  creditor. 

But  where  the  question  was,  whether  a  mortgageci  who  had  Bwi  detime  la 
lent  a  farther  sum  afterwards  upon  a  bond,  should  be  allowed  w,e„i^d3li$ 
Co  tack  it  to  his  mortgage,  in  preference  to  the  other  creditors  T^jJ^^^^^^ 
of  the  mortgagor,  under  a  trust  for  payment  of  debts,  created       r  4Q4  n 
by  the  will  of  the  mortgagor,  it  was  decided  that  the  mor^pgee 
should  not  tack  the  bond  to  the  mortgage  (r);  for  there  being 
a  devise  for  the  payment  of  debts,  the  descent  was  consequently 
broke;  therefore  the  mortgagee  could  hkve  no  priority  with    ^ 
rq^ard  to  his  bond,  but,  ail  to  that,  must  conoe  in,  pro  rata, 
with  the  rest  of  the  creditors  under  the  trust  (o)« 

(n)  BlaekweU  v.  Syauff,  cited  Amb.         (q)  Pre.  Ch.  511.   3  &  4  W.  Se  M. 

Rep.  €»6.  e.  13.    ChallU  r.  Ouham^  1  Eq.  Ca* 

(d)  t  P.  Vms.  76.  Et  Tide  tapra,  Abr.  325.  9.  [S.  C.  15  Via.  Abr.  466. 

401.  —Ed.] 

(  p)  Rkitt  V.  Bene,  1  Yes.  S15.         (r)  Hionu  v.  Bmuty  S  Atk.  630. 
lAlk.463.  £t8npra,300. 


(N)  And  the  same  nrie  win  hold  with  retpeet  to  the  i^rantee  of  the  heir 
at  law,  as  the  bond  is  not  a  lien  on  the  land. 

(O)  These  decbiont  hare  been  ftaUy  confinned  by  the  late  Matter  of  the  Caaeot^kmkig 
Rolls,  in  the  case  of  Adam$  ▼.  Claxtmif  6  Ves.  2«9»  where  a  testator,  having  doUrhieinUxU 
a  policy  of  insarsnce  npon  his  life  ibr  13861.,  assicned  the  same -to  the  de* 
fondant  for  securing  lOOOi.  and  interest,  and  afterwards  borrowed  3001. 
■lore,  on  a  note  of  hand,  and  then  assigned  his  effects  to  trustees  for  the 
benefit  of  creditors,  and  died ;  whereupon  the  defendant,  holding  tlie  po- 
licy, applied  to  thfr  Intuirance  office,  and  received  the  money  due  on  the 
noonnnce,  and  then  claimed  to  retain  beyond  the  lOOOl.  so  much  of  the 
money  as  would  pay  him  the  subsequent  debt  on  the  note  of  han4*    ^^ 
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CAP    XI. 


WHO   MAT  CLAIM 


Nbt  part  of 

0u  note,  itktre 
^rtwasseevred 
to  a  vendor  by 
mmi^agej  and 
fartijfuit. 


[405] 

ffo  difference 
whether  bond 
deUUhrfore 
^  qfter  mort" 


And  where  A.  purchised  of  B.  the  lands  k  qneslioiii  and 
moftgaged  them  to  him  for  aecnring  part  of  the  purchaae  mo- 
ney, and  for  other  part  thereof  gave  a  note  payable  on  demand^ 
on  which  dOO/.  remained  nnaatiafied,  and  A.  devised  his  lands 
to  be  sold  for  payment  of  bis  debts,  and  died,  not  leaving 
snfficieut  assets  (s);  the  question  was,  whether  this  2001.  re- 
mainhig  dne  on  the  note,  bebg  for  pait  of  the  consideration 
money,  should  have  a  preference  to  other  debts,  and  be  looked 
on  in  equity  as  a  cha«:ge  upon  the  land,  and  the  vather,  lor  thai 
B.  as  mor^gee,  had  the  real  estate  in  him  i  And  it  was  hdd, 
that  B.  could  have  no  preference,  bot  oMist  accept  satisihction 
in  pi^ortidn  only  mib  kbe  otber  creditors  (p). 

If  the  money  due  on  the  bond  be  lent  first,  and  the  BMMt* 
gtig^  made  afterwards,  yet  there  is  the  same  equity  as  i^^aiiist 
die  heir  of  the  mortgagor  for  the  mortgagee  to  have  both  sums 
paid  him  (0*  Thus,  where  A;  borrowed  of  B.  SOOL  on  bond, 
and  afiterwards  mortgaged  lands  to  B.  for  £000/.  lent,  and  then 
died,  the  plaintiff,  the  deir  otA*,  prayed  a  redemption;  and 


(s)  Bond  ▼.  Kent,  S  Vem.  S81. 
(0  fVyndkam  ▼.  Jennings,  2  Ch. 


Bep.  S47.  HaUib^  v.  SktUaid^  S  du 
Hep.  36  1. 


Equitable  Hen 
for  fwrdUue- 
momof  tmpaid, 
not  removed  by 
taking  eeeurity 
for  same. 


Wlllhim  Grant  hdv^eterwoalfl  ndt  -allo^  Hie  daim,  becanse  the  equity  of 
redeoiptjion  arisinip  on  the  mortgage  of  the  policy,  passed  by  the  assiga* 
mebt  to  the  trustees  for  the  benefit  of  the  testator's  creditors,  npoo  tke 
princttAe  laid  down  bj  Lord  Thnrltow  in  the  case  of  Vamdertee  v.  mUSf 
cited  antea,  p.  215f,  of  this  edit.  n.  (L),  that  where  the  equity  has  passed 
to  an  assignee,  you' cannot  insist  on  retaining  It  against  the  assignee.  And 
his  Honor  said  it  was  eleariy  settled,  that  m  the  case  of  a  mortgage,  tlie 
right  to  attach  a  subsequent  debt  to  the  mortgage  could  n*t  be  made  avail* 
abler  against  an  assignee  of  the  equity  of  redemption. 

(P)  Where  a  vendor  conveys  his  estate  to  the  vendee  without  receiving 
all  or  part  or  the  consideration  money  he  has  as  against  the  vendee  andliis 
heir  (Hughes  v.  Kearney^  1  Sch.  &  Lef.  135),  and  all  penons  dain^  as 
volunteers  or  purchasers  for  valuable  considektition  witn  notice  {Bennard  v. 
MioofCy  1  Eden,  337^  a  lien  on  the  estate  for  the  whole  or  such  part  of  the 
jpurchase-money  as  remains  due,  Chapman  v.  Tanner,  1  Vem.  267.  Amb* 
726.  IVaUcer  v.  Preewick,  S  Yes.  6t3 ;  and  this,  thoi«h  the  eonsideratkn 
money  be  on  the  face  of  the  instrunient  expressed  to  be  paid,  and  a  receipt 
for  the  same  be  indorsed  on  the  deed.  This  is  an  ejuitaUe  lien  arisiag  from 
an  implied  contract  which  couits  of  equity  suppose  to  exist  between  ^ 
vendor  and  vendee.  Blaekbwm  v.  Gr<gson,  1  Bro.  C.  C.  490.  Madsreth  v. 
Symmons,  15  Ves.  349.  CoweU  v.  Simpson,  16  Ves.  t79.  SmUh  v.  Hibberi, 
2  Diclc.  730.  Harrison  v.  Southcote,  2  Ves.  389.  But  in  cases  of  this  sort 
the  prtf  omption  of  an  implied  contract  between  the  parties  may  be  rebat- 
ted  oy  clear  evidence,  that  they  did  not  intend  to  reserve  such  an  equity. 
And  it  has  generally  been  considered,  iJiat  a  waiver  of  this  equitable  liea 
was  intended,  where  a  special  pledge  or  seeurity  has  been  given  for  the 
money  unpaid.  Thus  (as  in  the  text)  the  taking  a  promissory  note  for  iht 
residue  or  the  purchase-money,  has  been  held  to  afford  evidence  of  an  io- 
lention  to  give  up  the  equitable  lien.  But  It  is  now  settled  that  the  taking 
a  promissory  note  (Gibbons  v.  BaddaU,  2  £q.  Ca.  Abr.  682),  or  indeed  any 
other  security  for  the  purchase-money  unpaid,  will  not  of  itself  be  sufficient 
to  remove  the  equitaMe  lien,  as  we  shall  have  occasion  to  notice  more  ia 
detail  io  the  latter  part  of  this  work* 


1ril£    EQUITY   OF   REDEMBTION.  955 

die  qefeiidant  insisted  that  the  3Q0/*  was  agreed  to  be  secured 
also  by  the  mortgage  t  and  the  plaintiff  was  decreed  to  pay  the 
defendant  both  debts. 

This  appears  to  be  one  of  those  instances  in  which  equity  Bond  lacked  to 
will  carry  the  debt  beyond  die  penalty   of  the  bond,  if  the  Z^^Ui'jX 
principal  and  interest  exceed  it(ti);  for^  in  this  case,  the  obligee  though  U  ex- 
.   is  the  defendant,    and  the  plaintiff  applies  for  redemption ;  ^^    ^      ^' 
therefore  if  the  principal  and  interest  exceed  the  penalty,  the 
plaintiff,  in  equity,  ought  to  pay  it,  for  he  comes  for  equity ; 
and  it  is  a  maxim  that  he  that  seeks  equity  must  do  it(Q). 

(tt)  Peers  r.  Baldwin,  2  Eq.  Ga.  vix,  that  the  tacking  is  an  equity 
Abr.  611,  pL  4.  3  Atk.  518.  Sed  merely  to  avoid  circuity  of  action, 
quare,  as  the  law  is  now  understood,      vide  supra.  [22.  and  399.— Cd.] 


(Q)  Whether  the  excess  of  principal  and  interest  beyond  the  penalty  of  As  to  earrying 
the  bond  could  in  any  case  be  recovered,  was,  till  a  recent  period,  a  dis-   interest  beyoU 
pnted  point    It  is  however  now  finally  settled,  that  tJif«r««<  on  a  bond  can*  penalty  qf  bond* 
not  be  computed  beyond  the  penaltyy  antea,  p.  15,  of  this  edit  n.  (L).    There 
are  some  few  exceptions  to  this  rule,  which  will  be  better  developed  by  a 
chronological  view  of  the  cases.    After  a  penisal  of  which  we  shall  be 
better  prepared  to  decide  on  fhe   authority  of  the  case  cited  in  the  text, 
and  to  appreciate  the  value  of  the  learned  author's  doubt 

One  of  the  earliest  cases  on  this  subject  is  l^at  of  Jevon  v.  Bru^  1  Vera.   Cases  s»  thai 
342,  where  principal  money  with  damages  was  decreed  to  be  paid,  but  not  kead, 
beyond  the  penalty  of  the  recognizance.    Then  came  Bale  v.  Thomas,  ibid. 
349,  where  it  was  insisted  that  equity  ought  not  to  charge  the  defendant 
beyond  the  penalty  oi  a  judgment,  and  the  court  allowed  the  objection* 
It  was  however  said,  that  equity  did  in  some  cases  carry  on  the  debt  be- 
yond the  penalty  in  favour  of  Uie  defendant,  on  the  maxim,  that  he  who 
came  for  equity  must  do  it,  as  where  the  party  had  been  delayed  by  in« 
junction  of  the  court  or  the  like ;  but  never  in  favour  of  a  plaintiff  any 
further  than  he  could  charge  the  defendant  at  law,  because  the  plaintiff  had 
chosen  his  own  security,  and  therefore  must  abide  by  it    Tbe  next  case  is 
also  to  be  foimd  in  2Vem.  509,  {Steward  v.  iZam^iZ)  where  the  Lord  Keeper 
Cowper  was  of  opinion,  tliat,  iocluding  what  had  been  paid,  though  at  se- 
veral payments  and  then  many  years  since,  tbe  defendant  should  have  in 
the  whole  no  more  than  the  penalty  of  the  bond,  observing,  that  a  man 
oeuid  have  no  more  than  his  debt ;  and  the  penalty  was  the  utmost  of  the 
debt.    So,  shortly  afterwards  in  an  Anonymous  case,  1  Salk.  154,  which  was 
lieard  at  tlie  Chancellor's  house.  Lord  Cowper,  who  was  then  Chancellor, 
held,  that  %f  there  were  a  bond  debty  and  the  interest  had  outrun  the  penalty ,   Lord  Cowpet*S 
it  should  not  carry  interest  beyond  the  penalty ;  but  if  the  party  had  neglected  expressum  of 
So  pay  interest  rfter  a  reasonable  tinUy  he  should  qfter  such  neglect,  vay  interest   rale. 
ifeyoid  the  peaa{/y.— Then  follow  the  three  cases  in  Viner's  Abridgment, 
1st  Galway  v.  Riussell,  14  Vin.  Abr.  460,  where  it  was  held,  that  equity 
-w^oald  never  carry  interest  beyond  the  penalty,  where  there  had  been  no 
demand  for  many  years.    2d.  But  where  advantage  had  been  made  of  the 
money,  interest,  it  was  said,  might  be  carried  beyond  the  penalty.    Lord 
JhuiMony  v.  Plunket,  ibid.    So  Sd.  Where  a  bond  was  only  a  collateral  se* 
cority,  it  was  held,  that  interest  might  be  carried  beyond  the  penalty. 
ICerwin  v.  BlakCf  ibid.    These  cases  were  decided  during  the  Time  of  Lord- 
Macclesfield ;  and  the  two  first  of  them  were,  on  appeal  to  the  House  of 
Ix>rds,  affirmed.    2  Bro.  P.  C.  251.  275<— Lord  Hardwicke,  in  referring  the 
computation  of  accounts  in  bankniptcy  to  a  Master^  ordered  him  to  allow 
interest  on  bonds ;  but  not  beyond  the  penalties,    Bromley  v.  Goodere,  1  Atk* 
SO.    During  the  latter  part  of  his  presidency.  Lord  Hardwicke  adopted 
tiie  maxim  of  Lord  Cowper,  'tliat  a  person  wlio  comes  for  equity  must  do 
«<|uity.    On  this  principle  he  decided  in  Godfrey  v.  fVatson,  3  Atk.  517,  that 
a  debtor  coming  mto  a  court  of  equity  for  relief,  would  be  directed  to  pay 
interest  to  the  creditor,  even  though  it  should  exceed  the  prineipal:  and  that 
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[  406  ]         But  if  there  be  t  subsequent  loan  of  money  on  bond  by  a 
^/iJiiJ^'^'^  mortgagee,  with  a  declaration  that  it  shall  be  a  surcharge,  it 


If  a  mortgagee  had  tacked  a  jademeiit  to  hb  mortnge,  be  would  not  be 

coofioed  to  the  penalty  of  the  jndgmenty  bat  wonld  he  entitled  to  interest 

oo  the  debty  secored  by  the  judgment,  dowii  to  the  thne  the  principal  was 

paid  off,  althoogh  it  might  exce^  the  penalty. 

•  Referaue  to  In  a  case  in  &e  Exchequer,  some  yean  before  tba^of  Goifrey  r.  Wdwif 

euseM  ai  lam       interest  on  a  bond  was  decreed  to  be  paid,  though  it  exceeded  the  penally. 

where  itUereet     EUiott  ▼•  Davit,  Bunb.  23 ;  and  this  case  was  much  relied  on  by  Mr.  Jsstioe 

•mu  aUmped  be*  Boiler,  in  Lmudale  v.  Churchy  cited  supra.    Sir  Thomas  Clarke,  on  the  con- 

yond  ptMlijf.      trary,  in  Gr&ivener  v.  Cook,  1  Dick.  308,  held,  that  at  law  creditors  by  bond 

were  entitledonly  to  the  penalty  of  the  bond,  and  the  reason,  he  obserred, 
was  ob?iou8,  for  that  they  had  chosen  their  own  security,  and  it  was  their 
fault  in  suffering  the  debt  to  increase  beyond  their  security.    Lord  Camden 
was  so  strongly  of  the  same  opinion  in  Gibetm  r.  Egertim,  ibid.  408,  that  he 
wished  he  had  been  warranted  in  making  the  exceptants  pay  costs.    At  law 
tlie  point  was  determined  as  Sir  Thomas  Clarke  had  heldm  GrMvcasrv. 
Cook,  obi^siipra.    Thus  in  White  v.  iSeoZy,  1  Doug.  49,  where  there  was  a 
bond  for  payment  of  rent.  Lord  Mansfield  decided,  that  the  bond  was  a 
secority  fo  the  amtmnt  qf  the  penalty  otdy»    And  Mr.  Justice  Boiler  concor* 
red  in  the  decision.    So  in  Brangwin  v.  Perrat,  f  W.  Bl.  1190,  the  case  of 
a  bond  to  indemnify  a  parish,  the  court  made  a  like  order,  that  upon  pay- 
ment of  the  penalty  and  costs  into  court,  the  defendant  should  be  relie?ed 
from  the  bond.    Shortly  afterwards  however  Mr.  Jnatice  Buller  expressed 
himself  dissatisfied  with  the  determination  in  White  v.  Seofy,  ubisnpra; 
and  in  Lonedale  v.  CAurc^,  2  T.  R.  389,  said,  he  was  persuaded  many  cases 
had  been  determined  on  the  point,  though  they  did  not  occur  to  the  coort 
then ;  and,  on  searching,  he  had  found  several  cases  where  the  doctrine 
had  been  before  established,  on  the  authority  of  which  (though  not  much 
in  point)  the  court  held,  that  in  debt  on  bond,  with  condition  to  accovnt  for 
money  to  be  received,  proceedings  should  not  be  stayed  upon  paying  the 
penalty  into  court,  because  damages  tiiight  be   recoverea  beyond  that 
amount.    And  the  constant  practice  of  giving  one  shilling  damages  in  ac- 
tions on  a  bond  was  considered  as  a  strong  circumstance  in  favour  of  the 
ac^udication,  since  that  practice  was  in  fact  an  acknowledgment  that  mo- 
ney beyond  the  penalty  might  be  recovered.    In  Kfught  v.  JUaeleem,  SBto, 
C.  C.  496,  Mr.  Justice'  Buller,  who  was  sittine  for  the  Chancellor,  adhered 
to  his  former  opinion,  stating  the  question  to  be,  whether  the  Master  ought 
not  to  calculate  the  whole  interest  due,  without  stopping  at  the  penalty? 
And  he  observed,  **  that  cases  might  be  found  which  say  the  interest  shall 
only  be  to  the  amount  of  the  penalty ;  but  they  were  very  old  cases,  and 
were  determined  in  conformity  to  the  role  of  law.    But  it  was  held  other- 
wise even  there.    He  remembered  a  case  in  the  year  1765,  la  the  King's 
Bench,  where  it  was  held  otherwise ;  and  Lord  Mansfield  cited  a  case  at 
Misi  I^rins,  where  Mr.  Justice  Wright  directed  the  jury  to  find  damages 
beyond  tlic  penalty.    The  case  of  Wright  v.  Sealey,  Boug*  48.  vras  deter« 
mined  on  the  ground  of  its  being  the  case  of  a  surety,  who  never  could  be 
held  to  have  intended  to  bind  himself  bej'ond  the  extent  of  die  penalty; 
but  the  exception  proved  the  general  rule  to  be  otiierwise.    Then  if  it 
were  so  at  law,  where  was  the  equity  to  prevent  it  being  so  here  (in  Chan- 
cery).   Would  a  court  of  equity  narrow  the  remedy  of  creditors,  whom  in 
general  it  favoured  more  than  a  court  of  law  did  V* 
Theee  caeee  r«ip       But  Lord  Thurlow,  on  a  rehearing,  i  Bro.  C.  C.  496,  disapproved  of  the 
overruled!,  doctrine  advanced  by  Mr.  Justice  Buller,  observing,  that  if  it  were  a  nai* 

versal  rule  at  law  to  carry  interest  beyond  the  penalty,  it  must  be  so  against 
the  heir  and  executor  and  simple  contract  creditor  s  and  yet  the  penalty  was 
the  debt  at  law,  and  always  so  considered.  If  so,  how  could  any  thing  be- 
yond charge  the  heir  or  executor?  Could  danmges  on  the  detinet  be  recover- 
ed beyond  his  own  time  ?  One  shilling  damages  entered  on  verdict  for  the 
penalty  were  proformA  only,  because  there  l^ing  an  injury  damages  were 
m  notion  of  law  sustained ;  so  in  judgmcm  by  default,  &c«  If  interest 
w«re  calculated,  and  judgment  taken  against  an  executor,  beyond  the  pe- 
nalty, should  the  excess  be  paid  as  a  specialty  and  exclude  other  special^ 
creditors  ?    The  law  certainly  was  considered  as  dear  by  Lord  Mansfieid 
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seems  the  morUngee  would  be  entitled  to  both  on  redemp-  cJutr^e  <ircA«H« 

..       ,  V  to  marigagt  9m 

UOn  (X).  rtdmyiiam. 

(x)  Goddard  ▼.  CompUUf  1  Ch.  Ca.  119.    Biifwd  v.  Buckhtmu^  S  Eq.  Ca. 
Abr.  616,  pU  IS. 


and  liy  Lord  Hardwicke,  that  yoa  C00I4  not  «>  beyond  the  penalty  ;  and 
the  decUions  of  eqnity  had  been  uniformly  on  ue  same  principle :  the  casea 
cited  were  exceptions  allowed.  And  his  Lordship  doubted  whether  he 
coold  determine  the  point  on  these  exceptions ;  and  said  he  should  choose, 
to  hare  the  matter  settled  at  law  before  he  decided.  Soon  afterwards  the* 
case  of  Tew  v.  Wimtertemf  3  Bro.  C.  C.  489.  (where  the  same  point  was  agi* 
tated  and  decided)  came  on ;  and  Lord  Thnrlow  having,  in  the  mean  time, 
satisfied  himself  on  the  subject,  decreed  that  the  Master,  in  computing  in- 
terest on  the  bond,  should  not  go  beyond  the  penalty*  Conformably  to  this 
opinion  courts  of  law  have  regulated  their  decisions  in  subsequent  cases  \ 
and  we  may  now  consider  the  doctrine  of  Mr.  J.  BuUer  as  exploded.    Lord  , 

Kenyon,  in  WUde  v.  Oarkmm^  6  T.  R.  304,  said,  he  could  not  accede  to  the 
doctrine  laid  down  in  Lmudale  ▼.  Chwrek ;  for,  according  to  that,  an  obligor 
who  became  bound  in  a  penalty  of  lOOOi.,  conditioned  to  indemnify  the  ob*- 
ligee,  might  be  called  upon  to  pay  10,00(M.,  or  any  larger  sum  however 
enormous,  addhig,  that  in  actions  on  bonds,  or  any  penal  sums  for  perform- 
ance of  covenants,  dec.  the  act  of  parliament  (vide  8  de  9  W.  3.  c.  11.  s.  8.) 
expressly  said,  that  there  should  be  a  judgment  /or  the  penalty ,  and  that 
the  judgment  should  stand  as  a  security  for  further  breaches ;  buttheob* 
ligor  was  not  answeoible  in  the  whole  beyond  the  amount  of  the  penalty. 

The  case  most  resembling  the  one  in  the  text  is  that  of  Uoyd  v.  Hatchelt^   SUmd  eredit&r 
$Ahstr.5S5,  tethe  consideration  of  which  we  next  proceed :— The  mort-  negkctiMg  to 
gagee  who  had  been  in  nossession  for  thirty-three  years  brooglit  his  bill  to    tuck  bond  to 
foreclose.    The  plaintiff  and  other  creditors  of  the  mortgagor  having  oh-    nurtgngef  ctm^ 
tained  from  him  a  conveyance  of  the  equity  of  redemption,  for  the  use  of  not  Teemoermmr% 
the  creditors  at  large,  filed  a  bill  to  redeem.    At  the  hearing  It  was,  amons   lAim  pmo/ty. 
other  things,  referred  to  the  Deputy  Remembrancer  to  take  an  account  of 
what  was  due  to  the  mortgagee  on  a  hond,  which  the  mortgagor  had  given 
him  nearly  about  the  same  time  as  the  mortgage.    The  Deputy  Remem- 
brancer reported  the  whole  principal  and  interest  for  thirty-three  years  to 
be  due  thereon.    An  exception  was  taken  to  this  report,  that  the  sum  due 
exceeded  the  penalty  of  the  bond  \  and  at  a  further  hearing  it  was  objected 
tliat  the  mortgagee  could  not  tack  the  bond  to  his  mortgage  as  against  the 
Biortgagor  and  purchaser.    But  it  was  held,  that  the  court  having  referred 
U  to  the  Deputy  Remembrancer  to  take  an  account  of  what  was  due  on  the 
bond,  it  was  too  late  to  object  that  the  bond  had  no  preference.    The  case 
atood  over  till  a  future  day,  when  the  Barons  gave  their  opinion  that  the 
martgagt€  cnM  ^aim  noikmg  beyond  the  penalty  of  the  bond.  Baron  Thompson    Rtvhedef  d^te 
referring  to  a  ease  of  Kettleby  v.  Kettldty  before  Lord  Hathurst,  in  which  he    by  detieefor 
was  counsel,  and  wherein  it  was  held,  that  simple  contract  debts,  even  for   their  pnyment* 
aeventy  years  standing,  were  renewed  by  a  devise  for  payment  of  debts, 
and  were  paid  with  full  interest ;  but  the  bond  debts  were  only  allowed  in- 
terest to  the  amount  of  the  penalty,  and  were  therefore  in  a  worse  situation 
than  those  upon  simple  contract.    As  to  the  revival  of  debts  by  a  devise 
for  their  payment,  see  Dewdneyex  parte,  15  Ves.  497;  and  for  rule  as  to 
recovery  beyond  penalty  of  bond,  where  the  bond  creditor  has  also  a  mort- 
gage, infra,  Clarke  ▼.  AbingdoUf  next  page. 

where  a  bond  and  judgment  were  assigned,  interest  was  directed  to  be    ji^o  intereet  be* 
calculated  to  the  date  of  the  report,  but  not  so  as  to  exceed  the  penalty,    yond  penalty. 
Skarpe  v.  Scarboro%  3  Ves.  557.    So  in  Mackreth  v.  Thomas,  5  Ves.  389.    Secus  ^fter 
arrears  of  an  annuity  secured  by  bond  were  allowed ;  but  not  beyond  the  judgment  reeo' 

Knalty.  In  ld*ClMre  v.  Jhmkinf  1  East.  Rep.  436,  where  judgment  on  a  vered  on  bandp 
nd  had  been  recovered  in  Ireland,  it  was  objected  that  interest  could  not 
be  recovered  beyond  the  penalty  of  tlie  bond,  which  Was  set  forth  in  the 
declaration.  Lord  Kenyon  said,  that  if  this  had  been  an  action  on  the  ' 
bond,  the  objection  would  have  been  good ;  but  after  judgment  recovered 
Sraneit  in  rem  judiealam,  the  nature  of  the  demand  was  altered  ;  and  tliis 
iK'tng  an  action  on  tlie  judgment,  it  was  com|>etent  to  the  jury  to  allow  in- 
terest to  the  amotwt  of  what  was  due  -,  and  in  this  respect  he  ^aw  uo  Uifler- 
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WHO    MAY   CLAIM 


Mortgagee  de-        Jptit|  if  the  mortgagee  or  assignee,  to  whom  money  is  due 
bein^e(^  *^   ^°  bond,  countenance  a  fraud  upon  a  third  person,  by  conceal* 


Interest  beyond 
penalty  aUoiced 
on  special  ctr- 
€um8tance$. 


Mortgagee  may 
transfer  excess 
^deht  beyond 
penalty  *>/  band 
to  his  mortgage. 


fVhat  eirevm^ 
stanses  will 
carry  interest 
beyond  penalty. 


Application  of 
nnlf  to  Author's 
doubt  in  text* 


ence  between  a  foreign  judgment  and  a  judgment  in  a  court  of  record  in 
England. 

^rhe  subject  under  consideration  was  again  thoroughly  mooted  in  Clarke 
▼.  Selon,  6  Ves.  41 1 ,  where  it  may  be  considered  as  finally  settled,  that  in- 
terest  beyond  the  penalty  of  the  bond  will  not  be  allowed  except  under 
special  circumstances.  The  special  circumstances  alluded  to  by  Sir  W.  Grant, 
Master  of  the  Rolls,  in  this  case,  were  such  as  the  obligee  could  not  con- 
troul,  and  which  necessarily  deferred  him  to  a  distant  period,  during  which 
time  the  accumulations  of  interest  would  exceed  the  penalty,  as  ia  Uie  case 
of  Bodily  v.  Bellamy ,  ft  Burr.  1094,  where  the  obligee  was  greatly  delayed 
by  writs  of  error^  6Le,  But  it  was  not  in  course.  Sir  W.  Grant  said,  to 
allow  interest  beyond  the  penalty ;  for  the  penalty  was  tlie  debt  both  at  law 
and  in  equity.— In  a  later  case  however  the  same  learned  Judge  allowed 
interest  to  be  calculated  beyond  the  penalty  of  the  bond,  where  tliere  was 
a  m^tgage  given  for  securing  the  same  sum*  Clarke  ▼.  Abingdon,  17  Yes.  106* 
His  Honor  there  remarked  that  the  creditor  had  two  securities,  one  by 
bond,  the  other  by  mortgage.  If  the  creditor  sued  on  the  fonner,  he  could 
not  have  interest  beyond  the  penalty ;  but  the  mortgage  was  to  secnre  the 
payment,  not  of  the  money  due  on  the  bond,  but  of  the  sum  for  which  the 
bond  was  given,  together  witli  all  interest  that  might  grow  doe  thereon: 
the  same  sum  was  therefore  differently  secured  by  dif&rent  instruments, 
by  a  penalty,  and  by  a  specific  lien.  The  creditor  might  resort  to  either; 
and  if  he  resorted  to  the  mortgage,  the  penalty  was  out  of  the  qnestion. 
If  the  creditor  by  mortgage  afterwards  took  a  bond,  it  was  admitted  that 
he  might  recover  on  the  mortgage,  interest  beyond  the  penalty  of  tlie  bond. 
And  there  was  no  reason  why  Uie  effect  should  be  different,  if  to  day  a 
mortgage  were  made  to  secure  a  sum,  for  which  a  bond  was  given  the  dav 
before.  His  Honor  therefore  thought  the  exception  ought  to  be  allowed. 
The  exception  was,  that  the  Master  ought  to  have  computed  interest  be- 
yond tiie  penalty,  in  calculating  the  amount  of  principal  and  interest  dne 
on  the  bonds*  Vide  etiam  Seton  ▼.  Slade,  7  Ves.  274,  where  the  Lord  Chan- 
cellor said,  a  court  of  equity  had  relieved  against  the  penalty  long  before 
a  court  of  law. 

In  RushMoorth  ex  parte^  10  Ves.  409.  Hefford  v.  Alger,  1  Taunt.  2tO.  and 
Shutt  V.  Procter,  2  Marsh.  226.  the  subject  was  again  brought  before  the 
Judges,  and  they  decided  in  unison  with  the  three  last  adjudications.  As 
to  the  special  circumstances  which  are  said  to  vary  the  case,  it  lus  been 
before  remarked,  that  accumulations  of  interest  b^ond  the  penalty  will  be 
allowed  if  tliey  are  occasioned  by  delays  arising  n-om  the  conduct  of  the 
obligor,  or  under  circumstances  which  tlie  obligee  cannot  controul.  If 
therefore  by  an  injunction  of  the  Court  of  Chancery,  the  obligee  is  pre* 
vented  from  recovering  his  debt  till  the  arrival  of  a  certain  period,  during 
which  time  the  interest  increases  the  principal  of  the  bond  beyond  the  pe- 
nalty, he  will  be  allowed  the  whole  sum  due,  against  the  general  rule.  IIms 
case  of  Atkinson  Y.  Atkinson,  1  Ball  &  Bea.  S39.  is  the  latest  case  on  this 
subject,  and  the  last  we  shall  have  occasion  to  notice  here.  There  the  de* 
fendant  had  procured  a  judgment  from  his  brother,  who  by  will  appointed 
him  trustee  for  payment  of  debts  and  legacies,  in  which  character  he  had 
acted  and  applied  the  rents  of  certain  estates  in  payment  of  debts  due  by 
his  brother,  but  dUid  not  retain  any  part  of  the  pronts  in  discharge  of  the 
principal  or  interest  due  to  himselr  on  his  own  judgment.  On  a  bill  filc^ 
for  an  account  the  defendant  claimed  interest  beyond  the  penalty  of  his 
judgment,  which  the  Master  allowed.  To  this  opinion  an  exception  was 
taken  by  the  devisee ;  and  the  Lord  Chancellor  said,  the  rule  In  equity  cer- 
tainly vrns,  that  a  party  should  not  in  the  Master's  office,  as  against  the 
assets  of  a  deceased  debtor,  be  allowed  interest  beyond  the  penalty ;  bat 
there  were  exceptions  to  this  rule,  snch  as  where  a  party  is  by  injunction 
prevented  from  recovering  his  debt  at  law,  or  where  an  elegit  creditor  is 
Drought  into  a  court  of  equity  for  an  account ;  and  his  Lordship  thought 
that  l^e  present  instance  came  within  the  spirit  and  meaning  of  the  except 
tions,  and  decreed  accordingly. 

Applying  these  observations  to  the  case  in  the  text,  it  is  apparent,  that 
when  abend  is  tacked  to  a  mortgage,  the  excess  of  debt  beyond  the  pe- 
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mcnl  thereof^  the  mortgage  shall  be  recleemed  upon  pajnn?iit  whn  in  fact 
of  the  principal  money  only  (y) :  therefore,  where  the  plaioliff,  *JumM^^^ 
dedsee  of  an  estate,  subject  to  a  mortgage  term  for  1000  yeare^  jnindpal  se- 
let  the  interest  run  in  arrear,  and  gave  several  bonds  for  securing  t^nds^l^^ 
it,  and  then  died;  bis  son  and  heir  being  about  to  many,  the  "^  ^  ^^ 
intended  wife's  father  applied  to  the  mortgagee  to  enquire  what 
was  due  on  the  mortgage,  who,  being  desired  not  to  discover 
the  bonds,  said,  that  there  was  only  500/.  due,  and  that  all  in- 
terest was  paid;  and  that,  upon  payment  of  the  500/.,  he  would 
deliver  up  the  mortgage.    The  court  held,  on  application  to 
fedeem,  that  the  mortgagee,  by  concealing  the  bonds,  had  dis^ 
charged  the  lands  from  being  liable  to  more  than  what  was  tfae^ 
pretended  to  be  upon  them,  and  decreed  a  redemption,  upon       [  407  ] 
payment  of  the  500/.  with  interest  from  that  timei  wd  withoult 
costs. 

If  the  person  claimmg  the  equity  of  redemption,  ia  a  purr  Bemi  «•<  tmik^ 
chaser  for  a  valuable  consideration,  the  mortgage  may  be  re^  ^^^  ^ainu 
deemed  by  him  without  discharging  the  bond(z);  because  the  ^^L  / '^L 
lands,  in  the  hands  of  the  alienee,  can  be  charged  with  nothing  ^  nd^mfSm; 
but  what  is  an  immediate  lien  thereon,  which  the  bond  is  not. 

So,  if  there  be  several  incumbrances  upon  an  estate,  and  naragrnhMmk-' 
the  prior  incumbrancer  claims  a  bond  likewise,  it  will  be  post-  ^H^TL^HLJmi 
poned  to  all  real  incumbrances,  whether  by  mortgage,  judg-  «r  tiaivit. 
ment,  or  statute  (a) ;  for  the  bond  is  no  charge  on  the  estate, 
and  he  hath  not  the  same  equity  against  a  puisne  incumbrancer, 
aa  against  an  heir  at  law,  who  is  liable  to  the  bond  in  respect 
of  assets  (r). 

(y)  Barrett  V.  WeUs,  Pre.  Cfa.  131.  Tnmghtony  1  Ves.  87.    3  Atk.  656. 

(z)  Bayly  v.  Robinson,  Pre.  Ch.  89.  [S.  P.  antea«  401,  of  this  cditioOy 

Archer  v.  Snalt^  2  Stra.  1107.  [S.  C.  n.  (L>— £(i.] 

more  fully  reported    in  Andrews,  {a)Mmrett  v.  Paakef  SAtk.  53. 

341. — £d.J  Wood  ▼.  Mortimer  J  cited  $4.  Gorif'M  co^,  3  Salk.  940.  Trottgh- 

in  the  last  case,  1  £q.  Ca.  Abr.  3t5,  ton  v.  TretigiUonf  1  Ves.  87.   Point 

pi.  10.  1  Ves.  87.  Coleman  v.  Winch^  r.  Corbettf  3  Atk.  556. 
Ihre.  Ch*  511.    Vide  TroughtM,  v. 


nalty  majr  be  tacked  to  the  mortgage  in  the  nature  of  further  advances ; 
and  on  this  principle,  the  case  of  Peers  r.  Baldwhty  cited  in  the  text  (the 
authority  of  which  the  learned  author  seems  to  doubt),  may  be  supported. 
For  further,  see  antea,  p.  15,  of  this  edit.  n.  (L).  , 

(R^  Whether  notice  of  the  bond  debt  will  vary  the  case  has  not  yet  been   B&nd  no#  tach 
decided.  From  the  expressions  of  Lord  Hardwicke,  in  Troughten  v.  Trougk*  Me  to  mart' 
ion,  3  Atk.  659,  that  *'  where  there  it  a  purchaser  for  a  valuable  consideni-   gage  againsi 
tion  without  noticey  tlie  mortgagee  cannot  tack  his  bond  to  this  mortgage,"  purchaser  or 
it  may  be  inferred,  that  if  the  purchaser  or  subsequent  incumbrance  have   subsequent  imm 
notice  of  the  bond,  it  may  be  attached  to  the  mortgage.    But  these  obser-   cuwUfraneer, 
vations  of  Lord  Hardwicke  were  delivered  in  a  case  where  tliere  was  first  a  whether  they 
mortgage,  then  a  bond  to  the  mortgagee,  and  after  that  a  subsequent  real   have  notice  or 
incttmbrance ;  and  it  should  lie  taken  into  consideration  that  the  bond  is   not*    Semb* 
not  a  lien  on  tlic  laud,  and  thereibre  very  dissimilar  to  the  case  of  a  furiher 
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[408] 
Mfrtgagetnoi 
wUkin  stahUe 

tsccift  6y  OKflp 


Mortgages  are  hdd  not  to  be  withb  the  woida  of  the  statute 
of  limitations  (s);  and  no  positive  time  hath  as  yet  been  fiied 
upon^  which  shall  be  an  absolute  bar  to  redemption,  becaiue 
courts  of  equity  have  considered  that  a  mortgagee  camiot  be 
injured  if  he  receives  his  principal,  interest,  and  costs;  though 
a  mortgagor  may,  if  be  be  obliged  to  part  with  his  estate  for 
less  thta  its  value.  But  the  making  up  of  accounts,  after  long 
periods  of  time,  being  very  difficult,  and  attended  with  great 
hardship  on  the  mortgilgee,  it  hath  been  thought  reasonable  to 
establish  in  equity,  in  analogy  to  this  statute  (6),  a  period,  at 
which  primAfade,  the  right  of  redemption  shall  be  presumed 
to  be  deserted  by  the  mortgagor,  unless  he  be  capable  of  pro- 
ducing circumstances  to  account  for  his  nq^lect,  such  as  by  im- 
prisonment, infiincy,  coverture,  or  by  having  beeti  beyond  sea, 
and  not  by  having  absconded,  which  is  an  avoiding  or  retardiog 
of  justice.    And,  to  preserve  an  uniformify  between  the  pro- 


(h)  KnowUi  v.  Spenetf  Mose.  225. 
1  Eq.  Csu  Abr.  315.  Ord  v.  Smithy 
8el.  Ch.  Ca.  9, 10.  ibid.  56.  Jenner 
V.  Traceyy  3  P.  Wmt.  887,  note. 
Bdck  V.  Harveff,  ibid.  [See  a  fuller 
note  of  this  case,  App.  to  Sug.  V.  & 
P.  No,  XV.  p.  «J,  5th  edit— Ed.] 
Saunden  ▼.  Horde j  1  Ch.  Rep.  184. 
Clapham  v.  Bifwiferf  ibid.  806.  et 
3  Atk.  313.  [Et  vide  S.  L.  Anon. 
12  Atk.  338.  and  Skirmie  v.  Meyrickt 
Com.  718.  B&nney  v.  Ridgardf  Cox 
Ch.  Ca.  149.  Sir  Lloyd  KenyoD,  M.  R. 
4here  wyiog,  that  *^  if  there  were  no 


precedent  that  length  of  time  dionU 
be  a  bar  in  equity,  he  wonM  then 
roalte  one ;  for  that  case  shewed  tlie 
good  policy  of  such  a  rule."  See 
also  in  confirmation  of  the  doctriae 
as  above  stated,  Exion  v.  GrMr«, 
1  Vem.  138.  8.  C.  antca,  156.  Fl^fftr 
▼.  LAt>««g<Mi,  1  P.  Wms.  868.  Tra* 
▼.  tVhUe,  3Bro.  C.  C.  889.  Laum 
V.  yewnham^  1  Ves.  51.  Shipbrooke 
V.  UiMckinbroke,  13  Yes.  397.  sad 
Hovenden  v*  AmtesUy,  %  Sch.  &  Lef. 
607.— £(!.] 


^uffl,  .secured  to  the  first  mortgagee  by  judgment,  and  it  seems  irreconcile- 
able  to  suppose  that  an  instrument,  not  in  itself  a  lien,  could  be  made  so 
by  notice  to  a  subsequent  mortgagee  or  incumbrancer.  It  is  therefore  rea- 
sonable to  conjecture  that  the  doctrine  in  the  text  will  prevail  notwitfastsod- 
,ing  notice  one  way  or  the  other;  et  vide  note  to  p.  533,  postca. 

(S)  I'he  words  of  the  statute  are,  that  **  for  quieting  men*s  estate,  be  it 
enacted,  that  no  person  or  persons  shall,  at  any  time  hereafter,  anke 
any  entry  into  any  lands,  tenements,  or  hereditaments,  but  within  twenty 
years  next  after  his  or  their  right  or  title  which  shall  hereafter  first 
descend  or  accrue  to  the  same ;  and  in  defaalt  thereof,  such  persons  so  not 
enteriuff,  and  their  heirs,  shall  be  utterly  excluded  and  disabled  from  snch 
entry  alter  to  be  made,  any  f^mer  law  or  statute  to.  the  contrary  notvitb- 
standing,"  s.  8.  Provided  nevertheless,  that  *<  if  any  person  or  persons  that 
|s  or  shall  be  entitled  to  such  writ  or  writs,  or  that  hath  or  shall  have  inch 
right  or  title  of  entry  be  or  shall  be  at  the  time  of  the  said  right  or  title 
.fiifst  descended,  accrued,  come,  or  fallen,  witliin  the  age  of  twenty-one 
years,  /cmi;  carer/,  non  ewn^  meidUy  imprisoned,  or  beyond  the  seas,  dist 
then  such. person  and  persons,  and  his  or  their  heir  and  heirs,  shall  or  maj, 
notwithstanding  the  said  twenty  years  be  expired,  bring  his  action,  or  loalLe 
his  entry,  as  he  might  have  done  before  this  ac^t,  so  as  such  person  and 
persons,  or  his  or  their  heir  and  heirs,  shall,  within  ten  years  next  alter 
his  and  tbcir  full  age,  discoverture,  coming  of  sound  mind,  enlargement 
.out  of  prisou,  .or  coming  into  this  realm,  or  death,  take  benefit  of  and  $ne 
ibi  111  the  same,  and  at  no  time  after  the  said  ten  years."  21  Jac.  1.  c.  16* 
*-  1.  iJ. 


THS   BQI^ITY  OF  BBOBtfPTION.  301 

ceediogs  in  courts  of  law  and  eqmty,  twenty  years  after  for-  IWaaiy  ye«r« 
feiture  and  possession  taken  by  the  mortgagee,   no  interest  ^^'^4^  ^ 
having  been  paid  in  the  mean  time,  hath  been  fixed  upon  as  mortgagei^ 
the  period,  beyond  which  a  right  of  redemption  shall  not  be  ^!^l^iS^^ 

favoured  (t).  md  no  duMHl^ 

in  morigagor^ 
primft  fade  a  bar  to  ^gidly  qf  redew^Hom. 


(T)  It  has  been  said,  that  this  rnle  b  not  founded  on  the  presmnption  of 
ao  absolute  conveyance,  but  Is  merely  a  positive  rule,  introdaced  for  (be  grem^ruU^ 
sake  of  quieting  the  title  after  so  iona  a  neglect  to  redeem.  Per  Eyre,  C.  B. 
in  Carhett  r.  Barker,  1  Anstr.  143.  The  maxim  is  equitai  $eqidtur  legem.  It 
was  first  hinted  at  in  Winekeombe  v.  Hotf,  and  Porter  y,  Emory,  1637.  1  Ch. 
Rep.  40.  97,  then  in  Sandero  v.  Herd,  and  Clapham  v.  Boaryer,  ib.  184.  f06» 
ana  afterwards  adopted  as  a  rule  of  court  by  Lord  Keeper  BHdgman  and  . 
the  Master  of  tlie  Rolls  in  Ptanoa  r.  PuUey,  1  Ch.  Ca«  10^,  and  followed  by 
JLord  King,  in  fVhUe  ▼.  Ewer,  t  Vent.  340.  But  the  rule  seems  not  to  have 
been  permanently  settled  till  about  the  middle  of  the  last  century.  So  late 
as  the  year  1729,  an  appeal  came  on  in  the  House  of  Lords,  wherein  the 
doctrine  was  but  imperfectly  acknowledged.  It  was  there  held,  that  a 
mortgagee  in  possession  for  seventy  years  under  a  legal  tide,  should  not  be 
redeemed  or  disturbed ;  for  so  long  an  acquiescence  should  be  taken  as  an 
implied  waiver  of  the  right  to  redeem,  especially  where  the  rents  were  in- 
sufficient to  keep  down  the  interest  for  more  than  fifty  years.  Stone  v. 
Bffru^  t  Bro.  P.  C.  399. 

We  may  now,  however,  consider  the  rule  as  permanently  established,  Ifs/oaadafisa 
and  the  principles  on  which  it  is  founded  as  perfectly  understood,  and  ta«fiii^. 
clearly  developed.    Courts  of  equity,  by  their  own  rules,  independently 
of  any  statute  of  limitations,  give  great  effect  to  length  of  time.    They 
refer  irequentiy  enonph  to  the  statute  of  limitations,  but  it  is  for  no  other 
purpose  than  as  fumishiog  a  convenient  measure  for  the  limitation  of  the 
time  which  ought  to  operate  as  a  bar  in  equity  to  any  particular  demand. 
Bedford  v.  Wade,  17  Yes.  87.    Lord  Redesdale,  refernng  to  the  rules  in 
equity  on  this  subject,  observed,  in  a  recent  case  (Hieko  v.  Cooke,  4  Dow. 
P.  C.  27),  that  the  change  which  in  a  long  course  of  time  takes  place  in 
the  value  and  circumstances  of  property,  and  the  consequent  difficulty  or 
impossibility  of  doing  that  justice  between  the  parties,  which  might  be  done 
when  transactions  are  recently  challenged,  were  reasons  why  length  of 
time  was  a  bar  to  relief  in  cases  where  the  transaction.  If  recentiv  impeach-     < 
cd,  would  have  been  set  aside.    In  like  manner  Lord  Manners  is  reported  * 

to  have  said,  in  MedUcot  v.  0*DonneUf  1  Ball  &  Bea.  156,  '*  It  has  been  sog- 
l^ted  that  I  lay  too  much  stress  upon  length  of  time,  and  that  I  attach 
more  credit  to  it  than  Lord  Redesdale,  or  any  of  my  predecessors  have 
done ;  I  confess  I  think  the  statute  of  limitations  is  founded  upon  the 
soundest  principles,  and  the  wisest  policy,  and  that  this  court,  for  the 
peace  of  families,  and  to  quiet  titles,  is  bound  to  adopt  it  in  cases  where 
the  equitable  and  legal  title  so  far  correspond,  that  the  only  difference  be-  * 
tween  them  is,  that  the  one  must  be  enforced  in  this  court,  and  the  other  In 
a  court  of  law."  The  principles  that  govern  courts  of  equity  in  applying 
length  of  time  as  a  bar  to  relief,  were  still  further  remarked  upon  by  Sir 
Thomas  Plumer,  Master  of  the  Rolls,  in  the  late  case  of  Chalmer  v.  Bradley, 
1  Jac.  St  Walk.  63.  They  did  not,  Sir  Thomas  Plumer  observed,  proceed 
00  the  ground  of  individual  hardship  or  loss :  public  policy  required  that 
persons  should  not  lie  by  and  call  for  accounts  at  a  distant  period,  when 
the  accounting  party  was  dead,  and  under  all  the  difficulties  that  arose 
when  the  vouchers  were  lost,  and  the  memory  of  witnesses  were  gone.  It 
was  not,  oi  a  bar  by  analogy  to  the  statute,  that  tlie  length  of  time  opemted  ta 
dunity,  bat  it  gone  a  ground  for  preMuming  in  /avow  qf  the  l^^k  qf  poooeM- 
amn.  It  was  on  this  principle  that,  in  courts  of  law,  acts  of  parliament, 
grants,  and  releases,  had  frcqnently  been  presumed.— It  is  however  observ* 
able,  that  Lord  Redesdale,  in  Bond  v.  Hopkins,  1  Sch.  Sc  Lef.  427,  as  also 
in  Horenden  v.  Anne$ley,  ^  ib.  63?,  thought  that  the  statute  most  be  takeil 
virtually  to  include  courts  of  ec^uity ;  and  the  langnsrge  of  Lord  Manners 
as  above  staled^  is  indicative  oi  a  similar  opinion.    In  the  o^  ca»e  of  Sana* 
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A9  to  pka  rf  And  a  defendaat,  in  a  bill  for  redemption,  may  avail  hioMelf 

•tai^e,  ^f  iijjjg  equity  fay  pleading  the  statate  of  limitations.    This 

point  was  so  settled  by  Lord  Hardwicke,  after  an  investigation 
of  the  authorities  on  the  subject,  in  the  case  of  jiggas  v.  Picke* 
rell{c),  and  the  plea  allowed  (u). 

(c)  S  Atk.  225.    [Et  vide  Chapman  ▼.  Boyir^  infra,  410.«£d.] 


den  ▼•  Horde^  ubl  sapra,  the  conrt  also  seems  to  have  considered  that  the 
plaintiff  was  barred  in  equity,  not  by  analogy  to  the  statute,  but  by  the 
statnte  itself.— For  all  purposes  of  relief  it  is  sufficient  to  say,  that  the 
statate  bars  in  equity  by  analogy,  and  not  by  its  direct  operation. 
Of  the  rule  by  By  the  civil  law,  incase  the  mortgage  money  was  not  paid  attheiti* 
the  Roman  law»   pulated  timcy  the  creditor  was  empowered  to  sell  the  pledge,  allowing  the 

debtor  two  yeais,  after  notice  given,  to  redeem  it  in.  Inst.  il.  tit.  8.  s.  1. 
Halifax  Anal.  Civil  Law,  p.  64.  If  however  the  creditor,  instead  of  sell* 
ing  the  estate,  had  continued  the  possession  of  it  himself,  he  and  his  hein 
would  have  remained  perpetually  obliged  to  restore  the  pledge  after  pay- 
ment of  the  debt,  and  coiud  never  pretend  to  have  acquired  any  property 
therein  bv  presciiptbn.  Codex,  lib.  10,  de  pign.  act,  L  uU,  eod.  On  the 
other  hand,  the  hypothecary  action  could  only  be  extinguished  by  a  prescrip* 
tion  of  forty  years  against  the  mortgagor  and  his  heirs,  and  likewise  against 
a  third  possessor,  if  tlie  debtor  were  still  alive,  i  Domat,  C.  L.  382,  s.  ix. 
n.  (l).-r--The  term  of  forty  years  is  evidently  too  louff  a  period  to  keep  open 
a  claim  of  this  sort.  If  the  mortgagee  and  his  heirs  sleeps  on  their  rights 
for  twenty  years,  they  certainly  deserve  to  lose  them  at  the  end  of  that 
period.  Twenty  years  acquiescence  in  the  mortgagor's  tide.  Is  surely  good 
evidence  of  their  abandonment  of  all  charge  on  the  estate.  Tliis  rule  of  the 
civil  law  might  possibly  have  given  rise  to  the  supposition  that  forty  yean 
were  necessary  oy  tlie  law  or  England  to  bar  the  mortgagor,  and  it  might 
have  been  thought,  that  since  the  mortgagee,  though  in  possession,  was  bat 
a  trustee  for  tlie  mortgagor,  no  adverse  possession  arose  against  him  (the 
cestui  que  trust)  till  the  e^xlon  of  twenty  years,  and  then  that  it  required 
a  further  term  of  twenty  years  of  such  adverse  possession  (making  togetlier 
forty  years^  before  the  mortgagor  could  have  been  barred ;  but  no  such  role 
ever  prevailed  in  England,  though  passages  to  that  effect  are  to  be  found  in 
vome  of  the  text  vniters  on  this  subject. 
Statute  wutff  he  (U)  In  like  manner  where  the  heir  of  a  mortgagor  brought  a  bill  to  re- 
pleaded  in  deem  an  old  mortgage,  and  the  defendant  pleaded  title  as  a  purchaser  for 

eqmtif*  valuable  consideration  without  notice,  under  a  marriage  settlement  made  by 

the  original  mortgagee,  and  a  quiet  possession  thereunder  for  seventy  years, 
the  plea  was  allowed.  Randall  v.iSluitr,  4  Bro.  P.  C.  74. 
HSortgagee  may  Whether  length  of  time  could  be  taken  advantage  of  by  demurrer,  waa 
take  adwmtage  made  a  quare  by  Mr.  Cox,  in  his  edition  of  P.  Wms.  vol.  iii.  p.  287.  n.  (1), 
of  length  tf  who  there  cites  EdseU  v.  Buchanan^  4  Bro.  C.  C.  254,  and  states  that  the 
time  by  pUa  or  Lord  Chancellor,  in  that  case,  expressed  much  doubt  on  the  question.— In 
ftemurrer.  Gregor,  v.  Molesworthy  1  Ves.  209,  Lord  Hardwicke  said,  it  was  not  proper 

matter  for  d^mcrrer,  liu  ought  to  be  pleaded*  See  similar  decisions  in  Seaae- 
ders  V.  Horde^  1  Ch*  Rep.  184.  Frazer  v.  Moore^  Bunb.  54.  Jenner  v.  Traeey, 
3  P.  Wms.  287,  n.  (B).  This  doctrine  of  Lord  Hardwicke  has  of  late  been 
very  much  weakened  by  modern  cases ;  and  Mr.  Belt  considers  it  to  be 
quite  clear  now,  that  the  statute  of  limitations,  or  objections  in  analog  to 
it  upon'  the  ground  of  laches,  may  be  taken  advantage  of  by  way  of  de- 
murrer, notwithstandiiu  the  decision  of  Lord  Hardwicke  in  Gr^ror  v.  Moiee- 
worth.  See  3  Bro.  C.  C.  632,  n.  (1).  The  late  determinations  do  not  ex- 
pressly over-rule  the  lastly-mentioned  case,  but  there  can  be  little  doubt  of 
the  genuineness  of  the  rule  as  stated  by  Mr.  Belt.  Indeed  it  is  said,  f  Sch. 
^  Lef.  638,  that  Lord  Kenyon  held,  at  the  Cockpit,  in  Becfrford  v.  Close,  that 
a  demurrer  to  a  bill,  on  the  ground  that  it  did  not  shew  a  good  title  t» 
redemption  within  twenty  years,  was  a  good  demurrer ;  because,  added  Lord 
Redeaaale,  it  was  the  rule  of  the  court  that  no  redemption  shoald  be  al- 
lowed after  twenty  years,  and  therefore  the  party  should  be  put  to  bring 
his  case  bv  his  bill  within  that  rule.  And  Loril  Redesdale  further  observed, 
that  Lord  Thurlow's  opiniou,  in  Dcloraine  v.  Brown,  3  Bro.  C.  C.  6S3f  was 
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And  as  the  courts  do,  primA  fade,  consider  the  redemption  Ten  yettn  al- 
as barred  after  twenty  years,  where  there  is  no  disability  in  the  e^Hng  clmm 

morteasor,  in  imitation  of  the  first  clause  of  the  statute  of  «/*«"  dtsabiU^ 

ties  r€Mov€B» 

limitatioos  (J) ;  so,  after  the  disability  is  removed,    the  time 

(d)  Per  Lord  Talbot  in  Belch  v.      et  vide    iafra,   437,  RtkeMreiW  ▼• 
Herveyj  S  P.Wms.  288,  note.  Quare      Brewer, 


given  in  a  hurry,  and  many  causes  were  then  pending,,  in  which  much  in- 
jury migbt  have  arisen  to  tiie  parties,  if  the  judgment  had  not  then  been  pro- 
Doaneed ;  bat  Lord  Kenyon'a  opiniOD  was  peirfectly  tenable,  on  Lord  Tliar<r 
low's  own  qnalification,  namely,  that  when  a  party  does  not  by  his  bill  bring 
litmself  wiuiin  the  riile  of  the  court,  the  other  party  might,  by  demurrer, 
demand  judgment  whether  he  ought  to  be  compiled  to  answer.  In  Hardy. 
V.  Reeves,  die  Master  of  the  Rolls  said  be  haa  no  doubt  a  demurrer  to  a 
bill  for  redemption,  on  the  ground  of  length  of  time,  would  be  good,  if  the 
bill  was  so  framed  as  to  state  such  a*case.  The  Vice  Chancellor,  however* 
thought  it  would  be  difficult  to  suppose  such  a  case,  where  the  bill  would 
not  idlege  something  to  take  it  out  of  the  analogy  to  tiie  statute.  HodU  r* 
Ilealey,  1  Ves.  &  Uea.  536.  In  that  case,  the  defendant  put  In  a  ffenenl 
demurrer  to  tlie  bill  for  want  of  eqnitv,  on  the  ground  that  he  had  been  in 

Possession  of  the  property  upwards  of  twenty  vears  without  account.  Sir 
'bomas  Plnmer,  v.  C.  said,  there  was  no  douot  that  advantage  might  be 
taken  of  this  objection  by  demurrer,  if  the  bill  so  stated  the  case  ;  that 
there  was  nothing  to  interfere  with  the  lapse  of  time,  to  the  benefit  of 
tirhich  the  defendant  was  entitled ;  but,  as  before  observed,  his  Honor 
thought  it  difficult  to  suppose  such  a  case,  and  over-ruled  the  demurrer, 
on  the  ground  that  the  rule  on  which  it  was  founded  did  not  apply,  for  that 
the  defendant  had,  within  the  last  twenty  years,  clearly  acknowledged  him- 
self to  be  in  possession,  not  as  owner^  but  as  mortgagee.  The  analogy  of 
the  statute,  therefore,  was  destroyed,  and  the  facts  supporting  the  demurrer 
were  untrue.— In  the  lastly-mentioned  case  of  Hodle  v.  HeaUff^  the  counsel  Plea  $aid  to  he 
for  the  phiintiff  admitted  that  a  demurrer  was  as  available  as  a  plea,  to  take  the  prrflerabU 
advantage  of  length  of  possession,  but  a  plea,  they  said,  was  evidently  a  modem 
more  proper  course,  and  as  issue  could  be  taken  by  the  plaintiff  on  the 
fiu^ts  set  up,  It  ought  to  be  encouraged.  In  the  latest  reported  case  on  this 
•object  (Fm^^v.  Hodgson.  19  Ves.  184),  Lord  Eldon  thought  the  establish- 
ment of  the  nile,'as  stated  at  the  Cockpit,  would  not  be  attended  with  mis* 
chief.  It  was  true,  that  prevfonsly  to  the  case  of  Beckford  v.  Close,  the 
universal  opinion  was,  that  advantage  could  be  taken  of  the  statute  by  plea 
oniy;  but  the  reason  given  by  Lord  Hardwicke  (5  Atk.S260f  that  the 
plaintiff  might  amend  his  bill,  would  destroy  all  demurrers.  Lord  Eldon 
further  observed,  that  he  was  counsel  in  the  cause  of  Beckford  v.  Close, 
and  was  sure  that  Lord  Kefkyon,  upon  the  doctrine  he  then  held,  thought 
that  advantage  might  be  taken  of  a  case  of  this  sort  by  demurrer.— we 
may  therefore  now  take  the  rule  of  court  to  be  so  settled,  and  dismiss  the 
snbject  with  that  understanding,  merely  referring  to  a  few  other  cases, 
where  a  discussion  of  the  point  may  be  found,  if  further  investigation  be 
deemed  essentfail.  See  Dewdeney  ex  parte,  15  Ves.  479.  fVaugh  v,  Laiir/, 
Coop.  139.  MeteoHf  r.  Brown,  5  Pri.  560  ;  and  among  the  old  cases,  Sib- 
eon  V.  Fletcher,  1  Ch.  Rep.  59.  Nance  v.  Coke,  9  ib.  131.  Dean  v.  Gavell, 
Finch.  111.  HeUam  v.  Grate,  tb.  205.  Peanon  v.  Pulley,  1  Ch.  Ca.  102. 
Jjsckwood  ▼.  Ewer,  S  Atk.  245.    Trash  v.  fVhite,  3  Bro.  C.  C.  289. 

The  student  should,  however,  be  apprised,  that  length  of  time  cannot  be   Length  of  Ime 
set  up  by  demurrer,  as  a  complete  bar  to  an  equitable  demand,  for  length   *^'  *  complete 
of  time  operates  as  a  bar,  not  proprto  Jure,  but  as  a  fact  shewing  acqui-    *^  •*  demur- 
escence ;  and  a  party  cannot  avail  himself  of  an  inference  from  facts  on  a  ^* 
demurrer.    Deloraiue  v.  Brown,  3  Bro.  C.  C.  633 ;  but  length  of  time  may   Sccns  at  hear* 
be  urged  with  great  effect  at  tlie  hearing  of  the  cause,  for  it  is  a  rule   ^^* 
Ibunded  on  the  principles  of  public  policy.    See  Hercy  v.  Dinwoody,  4  Bro* 
C  C  '^6B.    The  very  forbearance  to  make  a  demand  will  be  considered 
as  affording  a  presumption,  either  that  the  claimant  is  conscious  it  was 
satisfied,  or  iutinded  Xo  retinquisb  it.    Pickering  v.  Lord  Stafford,  t  Ves* 
jun.  280.  582,  3* 
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fixed  for  prosecDting  in  the  provisoi  whidi  is  ten  yean,  cugbt 
likewise,  it  seems,  to  be  obsenred(x).  Thus,  at  a  rehearing 
before  the  Lord  Keeper  (e),  assisted  by  two  justices,  concerning 
the  redemption  of  a  mortgage  that  had  been  made  above  for^ 
years,  the  court  declared  the  mortgagors  should  not  be  relieved 
after  twenty  years,  for,  though  these  matters  m  equity  were  to 
be  governed  by  the  course  of  the  court,  yet,  as  in  the  statute 
of  the  21  James,  c.  16.  the  legislature  had  adjudged  it  reason- 
able to  limit  the  time  of  entry  to  that  period,  unless  there  were 
such  particular  circumstances  as  might  vary  the  ordinary  case, 
which  were  therein  provided  for,  it  was  best  to  square  tlie  rules 
of  equity  as  near  the  rules  of  reason  and  law  as  might  be(ee). 

And  the  court  refused  to  redeem  after  thirty-three  years,  al- 
though it  was  proved  by  one  witness  that,  about  twentyfour 
years  before  the  then  application  to  redeem,  the  mortgi^ ee 
had  told  him  he  was  fully  satisfied  (y),  and  paid  all  his  demands 
upon  the  mortgagor  (^ )• 

But  the  reporter  says,  that  the  court  proposed,  in  respect 
of  the  badges  of  eqinty  in  this  cause  in  favour  of  the  plaintiff. 


(0  WkUe  T.  Ewer,  t  Vent.  540. 
1  Ch.  Ca.  10«. 

(ee)  [Does  tbe  statnte  of  limita- 
tioDS  apply  to  entails :  a  new  tide, 


accruing  to  each  saoceeding  tenant 
in  tail  P— £d.] 
(/)  IshoM  V.  CoU,  1  Ch.  Rep.  1S8. 


Text  eoit^rmtd 
Sy  fa<ec«te. 


extended  to 
prowUMg  tueig' 
•ee  of  efiiiff  rf 
vedetHf^wh* 


Case  m  text 
ifmeelioned. 


(X)  The  learned  author  adds  a^tfrv  in  his  note  (if);  but  the  reason  of 
Vi$  doubt  is  not  apparent.  In  the  lale  case  of  Beelrferd  ▼.  Wmde^  17  Yes. 
87,  it  was  held,  that  an  eqnity  of  redemptiota  wai  barred  by  twraty  years 
possession  under  the  mortgagee^  provided  the  mortgagor  were  under  no 
legal  disability ;  and  if  he  were,  then  by  ten  years  acqiuescence  after  the 
InpediuLent  liad  been  removed. 

Bamardiston  narrates  a  case  where  A.,  and  B.  his  wife,  by  deed  and 
fine,  mortgaged  her  estate  to  C. ;  th^  then  sold  their  eqoity  of  redemption 
to  ]>.  for  lOJ.,  and  covenanted,  that  the  fine  should  be  for  strengthening  the 
latter  deed.  C.  entered  and  made  many  improvements.  TwenW-three  yesrs 
afterwards  A.  died,  and  nine  years  after,  his  wife  B.  died.  Than  E.,  her 
heir,  sold  all  his  interest  to  F.  for  812.,  who  brought  his  bill  to  redeem  ten 
years  after  the  death  of  B. ;  but  the  court  would  not  allow  it>  more  espe- 
cially as  the  payment  of  the  purchase  money  by  F.  to  E.  was  not  clearly 
proved.  Fleetwood  v.  Templeman^  Barnard.  187.  F.,  in  this  case,  is  what 
liord  Hardwicke  calls  a  prowling  .assignee,  and  on  whom  the  coort  looks 
with  a  jealous  eye,  turning  (by  fair  means)  every  circumstance  where  there 
is  doubt  to  his  disadvantage^  for  the  purpose  of  discouraging  traffic  in  latest 
equities ;  but  if  he  has  paid  a  bonAftde  consideration  for  the  equity,  thosgli 
it  be  an  inconsiderable  sum,  and  no  fraud  in  the  case,  he  will  be  allowed 
to  redeem  if  the  twenty  years  have  not  elapsed,  and  must  have  all  fiie  be- 
nefit of  the  rule.  Anon.  3  Atk.  514.  Vide  etiam  as  to  the  analogy  sf 
equitable  rules  on  this  section  of  the  statute,  Lyton  v.  l^on^  4  Bro.  C.  C> 
441.  and  Pirn  v.  Goodwin  and  Blakt^e  ease,  stated  by  Mr.  Sugden  in  his 
argument  in  ChoUnondeley  v.  Clmtony  t  Meriv.  240,  to  be  then  dependbu;. 

(Y)  Qikpre,  if  in  this  case,  supposing  the  court  to  have  credited  the  net, 
the  mortgagee  ought  not  to  have  been  decreed  to  re-convey,  not  on  tbe 
ground  that  he  was  mortgagee,  but  as  being  a  tnistee  for  the  mortgagor, 
the  mortgage  upon  hto  own  admission  being  satisfied,  according  to  the  rale 
hud  down  iu  p.  109,  supra,  of  this  edition. 


THB  BQU1TT  OP  BBDBMPTXON.  365 

to  do  soneiluDg  for  the  pIainti£F  which  the  defendant  con- 
aenledlo. 

Tn  the  case  of  Chapman  v.  Botfer(g\  f  That  &e  mortgage  PUadiKg. 
iiad  not  been  redeemed  after  twenty  years  forfeiture^  and  that 
the  estate  had  descended  to  an  heir  who  had  sold  the  same/'      [4U  ] 
was,  on  pleading,  held  good« 

But,  if  there  be  fraud  in  the  transaction,  as  if  a  mortgage  NoHMembmr 
he  made  by  an  absolute  deed  without  a  defeazance,  no  length  a!^'*^^^ 
of  time  will  be  a  bar^AXz). 

Thus,  where  A.,  for  a  small  sum  of  money,  mortgaged  lands  RtdmpHmt  S^ 
to  B^  and,  to  deceive  the  mor^^agor,  it  was  expressed  that  2!diL*'^B«r/«i 
the  redemption  should  be  made  with  A/s  awn  money  and  in  grmaid^/nmd» 
Hi  iife-^imeXt);  A/s  necessities  drove  him  abroad,  where  he 
died;  B.  afterwards  devised  the  money,  if  the  mortgage  should. 
be  redeemed.    On  a  bill  exhibited  to  ledeem,  length  of  time 
was  objected,  forty  years  having  elapsed;  but  the  court  decreed 
a  redemption,  saying,  that  there  was  fraud  in  the  original  agree- 
ment, for  the  words,  to  be  paid  tspith  his  own  money,  were 
Ifarown  in  to  make  A.  imagine  it  could  not  be  done  other- 
wise* 

So,  also,,  if  there  be  any  legjal  impediment  affecting  die  per*      [  4i£  J 
aon  having  a  right  to  redeem,  he  may  redeem  after  such  impe-  j^^^SSL**''^ 
diment  is  removed,  although  the  period  limited  by  the  court  rtiem  t^Ur 
be  past.    For  this  being  an  equity  founded  npon  the  statute^  «i2n2u^^^ 
no  greater  allowance  is  made  in  consideration  of  length  of  time, 
than  the  statute  of  limitation  gives  in  cases  coming  within  its 
letter(/). 

(«-)  1  Ch.  Rep.  906.  Neh.  34^  [et  (i)  Or#e  v.  SbiifJb,  Select  Ca.  in 

vide  3  Atk.  tf  5.— £ii.J  Ch.  9, 10.  [and  lee  last  note.— £d.] 

(fc)  Ca.  Temp.  Talb.  63.  et  ^ide  (Q  Cornel  v.  Sylie*,  1  Ch.  Rep.  194. 

BOm  V.  Wwdy  1  Vet.  1^.    [As  to  [See  S.  P.  aatea,  408,  n.  (S;^  and 

thiSy  vide  p.  ISO,  antea,  of  this  edit.  409,  n.  (X).— £d.l 
— «.] 

(Z)  Thi«  role  (although  expressed  hi  ^  fauigoage  of  the  eonrt)  is  perinpt  ^^  ^  ttste 
too  general.    It  were  probably  more  correct  to  say,  that  the  twen^  years  t^  genenL 
willMghi  to  run  from  the  time  the  Irand  is  dbcoTered.  The  case  next  cited   ^^Mie  frcfhif 
in  the  text  imports  to  be  a  decision  on  the  ground  of  fraud  alone;  but  that  /v^sm diMovery 
case  contained  another  circomstauce,  which  would  have  entitled  the  plain-  rffnmd. 
tiff  to  the  relief  he  sought.    It  was  true  forty-one  years  had  elapsed  since 
the  making>of  the  mortgage ;  hut  the  mortgagee  had  within  the  last  twenty 
years  taken  notice  of  the  mortgage  in  his  will  as  an  existing  incumbrance 
mad  liable  to  be  redeemed,  and  bad  actually  devised  the  money  away  in  case 
of  that  event.    The  Master  of  the  Rolls  noticed  this  circumstance^  and 
said  it  was  sufficient  (distinct  from  the  fraud)  to  entitle  the  plaintiff  to  a 
decree  for  redemption.    See  S  Eq.  Ca.  Abr.  6OU9  pi.  37.  et  vide  t  Sch.  ft 
]>f.  633.    Nevertheless,  it  is  a  first  principle  of  equity  that  length  of  time 
•will  not  sanctify  fraud.    1  Ridaw.  P.  R.  337.    S.  L.  f  Ves.  jun.  280.  et 
Tide  AUUn  v.  Gngarjfy  t  Eden.  Rep.  S85,  where  Lord  Northington  strongly 
■larks  his  approbation  of  this  latter  doctrine :  he  is  represented  as  saying, 
**  The  next  question  is  In    effect  whether   delay  will  purge  a  fraod^M. 
merer  while  I  sit  here.    Ever^  deby  arising  from  it  adds  to  its  injustice, 
~  ^  mnltipUet  the  oppression.** 


dm 


CAP.  XI. 


IVHO   MAY   tlKlH 


Cwirhre* 


[413] 


ImpediiMfd 
may  be  taken 
mdvaniage  of  by 
amended  bUl  or 
fteoy  but  not  by 
demimrer* 


Twenityyean 
kacing  begvn 
wiU  continue 
to  nni,  though 
dUabiUty  inter' 
ven^, 

X  41*4  ] 
Fine  hacing 
h^fun  on  auceo' 
tor  will  run  on 
ogainet  if^fant 
heir. 


TbuB,  where  bosbikid  and  wife  mortgaged  eopyhoU  lands  (of 
which  she  was  seised  to  her  and  her  heirs^  according  to  the 
custom  of  the  manor)  by  surrender  to  the  mor^gee,  which, 
by  non-paymenty  became  forfeited ;  the  mortgagee  took  pos- 
session, and  disposed  of  them  to  bis  wife  for  life,  with  a  re- 
version to  the  defendant  and  his  heirs :  afterwards  the  wife,  the 
mortgagor,  died  (lo  &e  life-time  of  her  husband],  not  having 
been  able  to  redeem  during  her  coverture.  The  lanida  wem 
conveyed  over.  Then  the  plaintiflF,  her  sod  and  heir,  applied 
to  tbe  mcHrtgagee  to  redeem,  and  it  was  insisted  diat  he  ought 
not  to  redeem  against  the  alieaee  of  the  premises,  twenty-five 
years  being  elapaed ;  but  the  court  resolved,  that,  in  regard  of 
the  impediment  in  the  plaintiff's  mother,  which  prevented  her 
redeeming  during  her  coverture,  the  plaintiff  ought  to  redeeoii 
and  decreed  accordingly. 

And  die  plaintiff,  in  a  bill  to  redeem,  may  take  advantage  of 
such  legal  impediment  on  plea  -  of  the  statute  of  limitation  by 
way  of  reply,  or  by  amending  his  bill  (m).  And  for  this  reason 
Lord  Hardwicke  was  of  opinion,  in  the  case  of  Aggas  v. 
Ptckerellf  that  if  a  bill  was  brought  to  redeem,  and  the  plain- 
tiff set  forth  that  he  had  been  long  out  of  possession,  and  did 
not  shew  himself  to  be  within  any  of  the  exceptions  of  die  sta- 
tute, you  could,  not  take  advantage  of  tliat  by  demurrer;  for 
the  plaintiff  might  make  it  appear  by  way  of  reply,  or  by 
amending  his  bill,  that  he  was  within  the  savings  of  the  statute, 
or,  upon  a  plea,  he  might  prove  himself  to  be  witliin  the  ex- 
ceptions. But  if  it  was  to  be  allowed  by  way  of  demurrer, 
the  bill  would  be  out  of  court. 

But,  if  the  twenty  years,  considered  in  equity  as  a  presump- 
tive bar,  begin  to  run,  the  intervention  of  a  legal  disability  in 
the  person  having  a  right  to  redeem,  will  not  prevent  the  time 
goii^  on  against  him. 

Thus,  where  the  plaintiff's  father,  in  1697,  mortgaged  the 
lands  in  question  to  the  defendant,  and  in  1698,  the  mortgage 
being  forfeited,  the  defendant  brought  his  ejectment  and  reco- 
vered possession  (/i);  and  on  a  bill  to  redeem  or  foreclose,  bad 
a  decree  accordingly,  which  was  assigned  and  enrolled  in  1701  • 
In  1702  the  plaintiff's  father  died.  The  plaintiff  continued  an 
infant  till  1709^  when  he  came  of  age.  In  1721  he  brought  a 
bill  to  set  aside  this  decree,  and  be  let  into  a  redemption,  on 


(in)  3  Atk.  995.  [and  see  antea, 
409,  n.  (U).— Ed.J 

(n)  Floyd  V.  Mansell,  Gilb.  Rep. 
£q.  185.  St,  John  y.  Tunur^  2Veru, 


418.  Knowles  v.  Spence,  Mose.  9^ 
[S,  C.  1  Eq.  Ca.  Abr.  Sl^,  p'-  ^ 
tit.  Ii^fancy  — £d.] 
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payment  of  principal^  iaterast,  aad  costs,  aiaggestiog  thevein 
that  the  defendant  was  much  overpaid ;  that  the  lands  were  of 
greater  value.;  that  the  proceedings  in  the  decree  were  ex 
forte  \  and  that  there  were  many  irregularities  therein.  The 
defendant  answered  to  part,  and  pleaded  the  decree  of  fore- 
closure and  inrolment;  insisting,  that  it  would  be  against  prac- 
tice to  set  aside  a  decree,  signed  and  inrolled,  by  an  original 
bill;  and  the  Lord  Chancellor  dismissed  the  bill,  butwidiout 
costs,  saying,  that,  in  this  case,  die  infancy  of  the  plaintiff 
would  not  help  him,  the  right  to  redeem  not  begtmung  in  his  [  415  ] 
time,  but  in  his  ancestor's;  for,  in  all  such  cases,  the  party 
was  barred,  and  had  not  twenty  years  after  the  impediment 
was  removed. 

And  so  it  is,  although  there  be  coverture  or  a  tenancy  by  Covertwre^ 
curtesy  (0),  yet,  if  the  time  begin  to  run,  tlie  disability  will  not  ^^^'^^' 
protect  the  equity  of  redemption  (a). 

(e)  Anon.  S  Atik  333. 


(A)  Therefore  if  a  feme  «ov<rl  afterwards  becomes  discovert,  the  statute   C§9eHun, 
of  limitations  commeoces  its  restrictive  period  from  that  time,  and  rons 
against  her,  though  she  afterwards  marry  again.    Anon,  t  Atk.  333. 

As  to  a  tenancy  by  the  cartesy,  or  any  other  tenancy  for  life,  it  was  In    Tenant  kg  evr^ 
floe  case  argned,  that  since  a  remainder-man  or  reversioner  of  an  cquitv  of  te$if  qf  eqiHty  of 
redemption  might  redeem  ^a  mortgage  during  the  life-time  of  a  preceiUng   redemption  no* 
tenant  for  life,  the  time  of  the  statute  would  run  against  such  remainder-   '^g^  to  mort" 
man  or  reversioner,  notwithstanding  tlie  ejustence  of  several  estates  for  life  g^^^t  *^^  ^ 
in  the  equity  of  redemption.    This  was  contrary  to  the  general  rule,  that  a  Af^V  V^^  *» 
remainder-man  or  reversioner  will  not  be  barred  of  their  estates  if  they  poeueeum^  re^ 
claim  vrithin  twenty  years,  commencing  from  the  determination  of  the  estate   demption  open" 
for  life  or  estate  tail,  on  which  their  respective  estates  in  remainder  are   ^  under  eir^ 
expectant.    But  Lord  C.  B.  Eyre  held,  m  CarbeU  v.  Barker^  1  Anstr.  138,  cnmetmeee^ 
that  tiie  plaintiff  (who  was  the  remainder-man)  might  have  redeemed  not- 
withstanding the  tenancy  by  tho  curtesy,  and  therefore  that  his  neglect  to  do    . 
so  should  bar  him ;  for  as  to  the  remainder-man,  the  defendant  was  in  the 
same  situation  as  any  other  mortgagee  in  possession.    On  a  re-hearing^ 
before  Lord  C.  B.  Macdonald,  the  court  took  a  different  view  of  the  case, 
and  reversed  the  decree  pronounced  by  E^re,  C.  B.,  to  whose  opinion  wo 
shall  again  have  occasion  to  revert.     The  circumstances  of  the  case  were 
shortly  these  s— The  plamtiff 's  father  and  mother  being  seised  in  right  of 
the  wife,  of  the  estate  in  qoestion,  agreed  in  1739,  to  mortgage  it  for  60^  to 
one  Carlisle,  and  accordingly  a  deed  of  mortgage  was  executed  to  him  for  a 
tem  of  1000  years,  whidi  deed  contained  a  covenant  to  levy  a  fine  to 
CnrUsle  and  his  heirs  of  the  premises,  provided  diat  if  the  mortgagor  should 
pay  to  the  mortgagee,  his  esecutors,  administrators,  or  assisns,  the  said 
sam,  Ac,  then  the  said  term  to  be  void ;  and  it  was  declared  that  the  said 
fine,  and  aU  other  conveyances  of  the  premises  should  enure  to  the  only  use 
of  the  said  Carlisle,  his  heirs  and  assigns,  subject  to  the  proviso  above-men* 
tioned,  and  to  no  other  nses  whatsoever.    The  fine  was  accordingly  levied^ 
reserving  the  equity  of  redemption  to  the  husband  and  wife  and  their  heirs. 
tn  1740,  this  mortgage  was  assigned  to  the  defendant,  who  at  the  same  time 
adTanced  301.  more  to  the  fiither.    In  Feb.  1740,  the  father  and  mother  of 
the  plaintiff,  in  consideration  of  I60i.  by  lease  and  release,  conveyed  their 
equity  of  redemption  to  the  mortgagee  (who  was  the  defendant),  and  cove* 
■antM  that  all  fines,  conveyances,  &c.  should  enure  to  his  sole  use  in  fee. 
The  defendant  accordingly  entered  upon  the  premises,  and  continued  in 
poaseaaion  up  to  the  time  of  the  death  of  the  survivor  of  the  plaintiff's 


308^  CAP.  XX.  WHO  may  claim 

^«MMtf  ieiiUd      Btkt,  where  there  hte  been  an  accrant  made  up  on  a  bill  U> 
years  wiU  pre*    foreclose  Within  twenty  yearsy  though  the  mortgage  be  fifty  years 

^^*  father  and  motfaery  when  a  bill  was  filed  by  the  plaintiff,  who  contended 

that  the  estate  descended  to  hun  as  heir  at  law  to  his  mother,  subject  to 
the  mortgage.    The  mother  died  in  1741,  a  year  after  the  conveyance  of 
the  eonity  of  redemption  to  the  mortgagee,  and  the  father  died  in  1765, 
surviving  his  wife  forty-four  years.    The  mortgagee  had  been  in  the  abso- 
lute possesion  of  the  premises,  without  paying  over  ainr  surplus  reots  or 
otherwise  acknowledging  tlie  mortgage,  for  a  period  of  fifty-three  years; 
on  Uie  contrary  he  Ind  committed  waste  by  cutting  timber,  and  had  done 
other  acts  incompatible  with  his  character  of  mortgagee.    The  pUdntiff 
contended  that  the  possession  of  the  mortgagee  was  in  two  characters, 
1st,  As  mortgagee ;  and  idly.  As  assignee  of  the  estate  of  the  tenant  by 
the  curtesy,  who  being  tenant  by  the  curtesy  of  the  equity  of  redemption, 
was,  as  such,  mortgagor  during  the  continuance  of  his  estate.    The  plaint^ 
further  contended,  that  the  defendant  was  to  be  considered  as  in  possessioa 
as  mortgagee  to  the  extent  of  the  interest  of  his  mortgage,  and  to  have  re- 
ceived 3ie  surplus  profits  as  mortgagor ;  that  tune  did  not  begin  to  run 
against  the  mortgagor  where  by  accounts,  by  paying  dver  to  him  the  sur- 
plus profits,  or  in  any  other  way  his  title  was  recognized  and  kept  alive; 
that  in  the  present  case  there  was  such  recognition ;  that  the  principal  reason 
of  refusing  a  redemption  lUTter  twenty  years  was  to  avoid  long  and  intricate 
accounts ;  and  that  in  the  case  before  the  court,  there  could  be  no  account  till 
the  death  of  the  tenant  for  life.    The  late  Sir  Samuel  Romilly  on  the  other 
side.  Insisted  for  the  defendants  that  since  the  remaindeMnan  might  have 
redeemed  during  the  life  of  the  tenant  for  life,  if  he  did  not,  the  time  would 
Tunc  no  bur^      run  against  him.    But  Ld.  C.  B.  Macdonald,  In  delivering  the  oplmon  of  the 
wkenonepermm  court,  held  to  the  contrary  under  the  circumstances.    He  observed,  that 
wntm  Mk  dUi-  by  attending  to  the  different  rights  of  the  defendant,  it  appeared  he  stood  in 
Toeien  ofwwri-  the  place  of  the  tenant  by  the  curtesy  of  the  equity  of  redemption  ;  for  he 
gagormdmort'  claimed  to  hold  under  him  by  the  last  conveyance,  and  immediate^  upon 
g9gH ;  taking  it  he  entered  into  possession  in  that  character ;  it  was  bis  duty  lo 

keep  down  the  interest  of  the  mortgage ;  as  mortgagee  he  was  to  receive  the 
«#  Interest ;  uniting  these  two  characters,  he  was  to  be  considered  as  having 

^  supported  the'different  rights,  and  as  discharging  the  duties  of  each.    In  tin 

general  case,  a  presumption  arose  from  no  payment  of  the  surplus  money 
being  made,  nor  account  delivered  for  so  long  a  period  of  time  as  twenty 
vears ;  but  in  the  case  before  the  court,  the  presumption  could  not  arise, 
because  it  was  the  same  person  to  pay  and  receive.  The  case  did  not  there- 
fore fall  within  the  general  rule.  The  decree  of  Lord  C.  B.  Eyre  was  con- 
sequently reversed)  and  a  redemption  directed,  notwithstanding  the  great 
lapse  of  time, 
nt  to  merger  in  As  to  the  suspension  of  charges  by  their  union  with  the  estate  oat  of 
lAol  out*  which  they  accme,  the  reporter,  In  a  note  to  the  preceding  case  remarks, 

^  When  the  legal  estate  in  land,  and  a  legal  charge  upon  it  vest  In  the  sbbm 
person,  for  a  time  he  is  to  be  considered  as  in  <»  the  principal  estate,  and 
the  charge  is  suspended  for  the  time  Uiat  the  rights  are  united.  In  equity 
the  estate  of  the  mortgagor  is  considered  as  the  principal,  that  of  a  mort* 
gagee  as  a  charge  upon  It  j  perhaps  the  latter  ought  to  be  considered  at 
merging  in  the  former,  while  they  are  in  one  person.  Note  to  CorheU  ▼• 
Barker^  S  Anstr.  755.  A  similar  union  of  the  equity  of  redemption  with  the 
right  to  the  mortgage  money,  occurred  in  a  case  which  was  submitted  to 
counsel  in  8  (*a.  &  Opin.  44.  The  gentleman  who  gave  his  opinion,  con* 
eeived,  that  when  the  equity  of  redemption  in  the  whole  fee  vested  in  tike 
person  who  had  the  whole  right  to  the  mortgage,  theywere  so  united  tose- 
ther  in  equity,  that  the  mortgage  as  well  as  the  estate  In  the  land  passed  by 
the  will  of  such  person  to  his  devisee,  who,  consequently,  was  entitled  to 
both.— It  is,  however,  now  considered  to  be  settled,  that  if  a  person  who  is 
entitled  to  a  sum  of  money,  which  is  charged  upon  an  estate  and  secured  by 
a  term  of  yearp,  afterwards  becomes  entitled  to  the  fee-simple  of  the  estate, 
a  court  of  eqv^iy  will  extinguish  the  charge  and  disburthen  the  estate  of  tlie 
Incumbrance,  except  where  there  are  creditors  or  infimts.  See  lurther  as 
to  the  merger  of  charges,  Index,  voce  Merger, 
Fine  rune  In  ordinary  cases,  Uie  owner  of  ^e  remainder  or  reversion  is  allowed  a 

itgainet  renudn^  period  of  twenty  years  from  the  detenninatlon  of  the  prior  estate,  in  which 
der-man  o/eqni-  to  assert  hi^  titlCi  and  if  be  be  then  under  legal  disability  he  will  be  allowed 
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old,  yet  tbe  heir  of  the  mortgagor  will  not  be  barred ;  and  die 
reaaoQ  is,  that  the  diffictdty  of  accoating  (which  is  one  prin-' 
cipal  grooud  upon  which  the  court  found  their  objection  to  re- 
deinption  after  a  great  length  of  time)  being  remoiFed,  no  injary 
will  accrue  to  the  mortgagee  in  being  obliged  to  receive  back 
his  principal,  interest,  and  costs.  And  therefore,  where  the 
bill  was  to  redeem  a  mortgage  made  in  l64d  (p),  it  appeared 

(p)  Procter  ▼..  Cowper^  « Vera.  37T.  Trin.  Term,  1700.  [Si  C.  Pr.  du 
116.-*-JSd.] 

ten  years  more  for  a  like  purpose  after  those  disabilities  have  c€ase<l.    Sup-  ^  rf  ^f""^^ 

posiiig  the  case  of  a  forfeiture  of  the  preceding  estate  for  life  or  years,  the'  ^^  during  Iff e* 

remainder-man  may  enter  or  bring  an  ejectment  immediatelV)  but  be  is  not  ^**"^  of  fortune 

bound  to  do  either.    If  he  asserts  his  right  within  Uie  period  prescribed  by  ^  ttwmi* 

the  statute,  after  the  remainder  has  fallen  into  posiession  by  &eregiriar  de« 

termination  of  the  preceding 'estate^  it  will  be  time  enough,  and  the  statute 

camiot  be  erected  as  a  barrier  to  his  pretensions  for  not  coming  within 

twenty  years  after  his  title  accrued  by  the  forfeiture.    Kemp  v.  Wuthrook^ 

1  Ves.  278.  S.  L.    Gore  v.  Stackpoiij  1  Dow  P.  C.  18.    This  rule,  it  should 

seem,  will  not  apply  to  the  case  of  a  remainder-man  or  reversioner  where 

the  estate  is  in  mortgage,  that  is,  where  they  claim  under  limitations  of  the 

equity  of  redemption;  for  the  statute  from  which  this  rule  b  derived,  has 

been  held  inapplicable  (except  by  analogy)  to  ec^nities  of  anr  kind.    And 

it  is  particularly  observable^  that  the  grounds  which  induced  tne  reversal  of 

the  case  of  Corbeit  v.  Barker^  were  not  such  as  may  be  considered  in  the 

least  degree  militatina  against  the  opinion  delivered  by  Chief  Baron  Eyre 

on  the  first  hearing  of  that  case,  namely,  that  the  neglect  of  the  heir  of  the 

Jtme  tovert  mortgagor  to  redeem  the  estate  durtnc  the  life-time  of  the  tenant 

by  the  curtesy,  should  bar  him  of  his  equity  to  do  so  on  the  death  of  such 

tenant  for  life,  if  twen^r  years  have  run  against  him  since  the  accruer  of 

his  right  by  the  death  of  the  feme  mortgagor.    One  great  reason  for  re* 

irersing  Corbett  v.  BoJker  arose  from  the  union  of  the  two  characters  of 

fBortsagor  and  mortgagee  in  one  person.    If  the  tenant  for  life  had  not  con* 

Yeyed  ue  equity  of  redemption  to  the  mortgagee,  but  bad  continued  tenant 

hy  the  curtesy  for  the  period  of  twenty  years,  and  had  permitted  the  mort* 

gMee  to  remain  in  possesshm  of  the  premises  during  that  tone,  without 

calling  for  an  account  of  the  surplus  rents  and  profits,  or  otherwise  procur- 

tsig  an  acknowledgment  of  the  mortgage,  then  the  question  would  arise}  ' 

^rhetber  on  the  death  of  the  tenant  for  life,  such  laches  could  be  imputed  to 

tke  remainder-man  of  the  equity  of  redemption,  in  not  redeeming  during  the 

twenty  year^  as  would  bar  him  of  a  benefit,  wMcb  in  analogous  cases  would    ' 

be  extended  to  liim.    The  Lord  Chief  Baron  Eyre  was  of  opinion,  that  the 

remahider-man  would  be  barred,  because  he  had  a  right  to  redeem  during 

tbe  life^time  of  the  tenant  by  the  curtesy^  and  it  was  natural  to  suppose,  that 

doring  that  period  he  would  be  apprised  of  his  interests  and  the  nature  of 

bis  rights.    Besides,  it  was  the  estate  of  the  mortgaj:ee  which  was  to  be 

defeated,  who  was  not  to  be  fettered  with  the  rights  of  third  persons.    The 

rule,  said  the  Chief  Baron  (l  Anstr.  14S.)  was,  that  if  a  mortgagee  obtain 

possession,  and  a  bill  be  brought  to  redeem  in  proper  time  he  will  be  bound 

to  account,  but  if  no  bill  be  brought  within  twenty  years,  nor  any  admissionr 

oC  boldhig  in  trust  (as  payment  m*  part  of  the  rents,  &c.)  his  estate  will  be 

siteolnte.  although  it  might  be  proved  that  he  had  received  more  than  the 

prixicdpai  sum  before  die  twenty  years  were  expired ;  and  as  to  the  remain- 

eier-nnn,  the  mortgagee  is  to  be  considered  as  any  otfier  mortgagee  in  pos- 

sengion-— 'Hence,  uerefore,  we  may  adduce  the  rule  to  be  as  Lord  Hard* 

YTBcke  stated  it  in  the  Anotigmonu  cose  in  Atkyns,  cited  in  the  text,  that  a 

toDsmcy  by  the  curtesy  will  not  be  any  excuse  against  the  operation  of  this 

smaUogy  to  the  statute,  for  it  b  of  no  consequence  to  a  mortgagee,  who  haa 

tlie  equity  of  redemption.  If  they  who  are  entitled  to  it,  do  not  make  use  of 

tlieir  right  within  the  Imiited  time,  they  will  be  barred,  otherwise  there 

^uroold  be  no  bounds  to  a  redemption,  and  no  mortgagee  could  ever  be  quieted 

In  |bI«  possession. 
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dthovgk  na  biU 
fled. 


Bui  account  cr 
decree  to  re- 
deem  lying  dor- 
mant  ttcenty 
yearsy  equity  </ 
reden^ion 
barred  (c). 

Promise  of  ae» 
count  equal  to 
account  ttated. 


From  what  pe- 
riod time  begins 
to  run. 


Dormancy  qf 
suit  Ikirhj-five 
years. 


the  mortgagee  entered  in  1660,  and  there  were  three  deflcentf 
ou  the  defendant's  part,  and  four  on  the  part  of  the  plaintiff; 
but  the  length  of  time  being  answered  for,  the  greatest  part  hj 
infency  or  coverture,  and  an  account  having  been  made  up  by 
the  mortgagee  on  a  bill  brought  by  him  in  1686,  to  foreclose, 
the  court  decreed  a  redemption  and  an  account  from  the  foot 
of  the  account  in  1686  (b). 

And  an  account  settled  between  the  mortgagor  and  mort- 
gagee within  the  time  limited,  although  there  be  no  bill  filed^ 
will  preserve  the  mortgagor's  right  of  redemption. 

Thus,  where  a  mortgage  was  made  in  1713(9),  and  the  clerk 
to  the  solicitor  for  the  mortgagor,  in  order  to  pay  o£f  the  mort- 
gage, settled  an  account  in  1730,  of  what  was  due  for  principal 
and  interest,  and  no  farther  proceedings  were  had ;  yet  that  was 
held  by  Lord  Hardwicke,  on  application  in  1742,  to  save  tbe 
right  of  redemption. 

But,  although  there  be  a  decree  to  redeem,  and  an  account, 
yet,  if  it  be  suffered  to  lie  dormant,  and  be  not  prosecuted  within 

(9)  Alum,  t  Atk.  dSS. 


^B)  In  the  margin  of  the  editor's  fourth  edition  of  Powell  on  Mortg«|;es, 
it  18  «aid,  that  the  promtM  of  an  account  within  twenty  yean  will  have  the 
rame  effect  as  an  account  stated  and  settled,  and  a  case  of  LsUtereU  ▼.  Lsne 
is  referred  to,  for  which  the  editor  has  diligently  searched,  but  as  yet  without 
success.  The  cases  cited  in  the  next  note  but  one,  sufficiently  confirm  tbe 
position  that  in  equity,  the  promise  of  an  account  will  be  eanivalent  to  an  ac- 
count stated.  At  taw  it  has  been  held,  that  a  promtseby  a  oefendant  to  pay  a 
debt  by  instalments  when  he  is  able,  will  be  sufficient  to  take  the  case  out 
of  the  statute  of  limitations,  without  proof  of  time  being  given,  or  of  the  ability 
of  the  party  to  pay,  Thampson  v.  OsbomSf  t  Stark.  98,  over-ruling  JDvnf  r. 
Smith,  4  Esp.  36;  and  there  appears  no  well  founded  reason  why  a  court  of 
equity  should  depart  from  its  usual  analogy  and  adopt  a  different  rule.  So 
agaiu  ill  Gihbcnu  v.  M^Caslandy  1  Bam.  6c  Aid.  690,  a  verbal  promise  of 
account,  or  in  other  words,  a  promise  that  the  matter  in  dispute  respecting 
a  debt  should  be  arranged,  was  held  a  sufficient  acknowledgment  of  the 
debt  to  take  tlie  case  out  of  the  statute  of  limitations.  It  was  argued,  that 
the  acknowledgment  should  have  been  in  writing ;  but  the  court  said  that 
was  not  necessary ;  for  the  defendant's  liability  was  fixed  by  the  original 
promise  in  writing,  and  the  subsequent  acknowledgment  within  six  years, 
was  only  to  shew  that  the  liability  had  not  been  dischai^^.  See  also  on  this 
latter  subject  Leaper  v.  Tatton,  16  Cast,  420.  Heliings  t.  Shaw^  1  J.  B. 
Moore,  340.  S.  C.  7  Taunt.  608.  IVhitehead  v.  Howard^  9  Brod.  Sc  Bing. 
375,  and  the  cases  therein  respectiveW  cited. 

The  twenty  years  begin  to  run  from  the  time  at  which  the  account  or 
promise  is  given,  for  by  giving  or  promising  the  account,  the  mortgagee  ad- 
mits that  he  holds  in  that  character.  In  EdseU  v.  Bicc/baaoii,  2  Ves.  jao.  84, 
the  court  said,  there  were  many  instances  in  which  redemptions  bad  been 
opened  after  twenty  years,  where  the  mortgagees  had  treated  their  secaritiea 
as  redeemable,  by  keeping  accounts  during  that  period.  The  long  case  on 
this  subject  biefore  Sir  Thomas  Sewell,  spoken  of  by  the  Chancellor  id 
EdseU  V.  BuchannUy  and  in  which  his  Lordship  said  he  was  of  counsel,  was 
probably  that  of  UUtercU  v.  IjovCy  which,  if  found,  will  be  introduced  ia  tbe 
appendix. 

fC)  In  a  case  of  Giffard  v.  Hort,  which  came  on  in  the  Exchequer,  l  Scfc. 
St  Lef.  407|  n.  (a),  a  bill  was  filed  in  176;5,  and  another  in  1798,  after  a  lapse 
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the  time  iinutedy  the  mortgagor  and  his  heirs  will  be  barred. 
Thus,  where  A.,  in  1639  (r),  demised  the  lands  in  qt/estion  to  B. 

(r)  St.  John  ▼.  Turrnr^  3  Vem.  418. 


of  thirty-five  yean.  This  hitter  bill  wag  considered  as  a  continuation  of  the 
soit  commenced  in  17d3.  But  in  regard  no  steps  had  been  taken  in  the 
canse  for  so  lone  an  interval,  (particularly  for  a  space  of  twenty-five  years 
from  the  time  of  the  then  plaintiff's  coming  of  age,  during  which  time  the 
Hort  family  were  in  possession,  acting  upon  the  estate  as  absolute  owners, 
and  did  not  appear  in  any  instance  to  have  treated  it  is  a  pledge,)  the  court 
held,  that  the  equity  of  redemption  was  barred. 

The  subject  of  dormitory  suits,  lately  occupied  the  attention  of  the  House    Delay  ikrouffh 
of  Lords,  on  a  question,  whether  a  bill  filed  by  the  mortgagor  for  redemp-    embarrmumeni 
tion,  was  rightly  dismissed  by  the  court  below  for  want  of  prosecution,  for  twenty  yeun 
The  circnmstances  of  the  case  were  these : — In  die  year  1770,  the  mortgagor    no  bar  to  re- 
was  in  possession  under  his  equitable  title  (the  mortgage  being  for  the  whole    neieal  of  suit, 
term  of  the  lease)  and  continued  so  in  possession  till  the  year  1781,  when  he 
was  ejected  by  a  purchaser  claiming  under  the  mortgagee.    The  mortgagee 
had  lent  further  sums  to  the  mortgagor  on  judgment,  and  had  afterwards 
conveyed  the  lands,  and  assigned  the  judgments  to  one  C.  tlie  ejector,  who 
issued  out  writs  of  fieri  facias  on  the  judgments ;  and  in  1781,  procured  a 
sale  from  the  sheriff  of  tlte  mortgagor's  equitable  interest,  under  circum- 
stances of  the  grossest  fraud.    In  1782,  the  mortgagor  filed  a  bill  in  chan- 
cery for  relief.    But  from  embarrassment  in  his  circumstances,  did  not 
further  prosecute  the  suit  till  1801,  when  he  filed  an  amended  bill  for  revival 
of  the  suit,  which  was  dismissed  by  Lord  Manners  in  1808,  on  the  ground 
<if  delay  (1  Ball  &  Be.  62).    To  this  decree  of  dismissal  the  mortgagor  ap- 
pealed ;    and  the  case  coming  on  in  the  House  of  Lords,  -Lord  Eldon^ 
observed,  that  their  Lordships  were  to  consider  whether  there  was  any  thing 
to  bar  the  relief  on  the  authority  of  those  cases — not  of  the  cases  which 
jnstified  a  dismissal  on  the  ground  of  not  commencing  a  suit  in  due  time— 
tHit  of  those  cases  which  justified  a  dismissal  on  the  groupd  that,  though 
begun  in  due  time,  it  had  not  been  prosecuted  with  due  diligence;  and  his    Mortgagee  in 
IfOrdsliip  thought  the  present  case  did  not  fall  within  that  principle.    The    that  liimr,  €tuld 
equity  of  redemption  was  never  foreclosed,  yet  the  respondent  might  at  any    have  mooed  for 
time   have  moved  to  dismiss  the  bill.    Lord  Eldon  could  not  therefore   dimuMsalufbiU. 
understand  the  ground  on  which  the  not  prosecuting  the  suit  with  due  di- 
ligence«  had  been  in  this  case  considered  as  a  bar  to  the  relief.    Therb 
never  was  any  motion  to  dismiss. the  bill  for  want  of  prosecution,  and  the 
case  did  not  appear  to  fall  within  the  principle  on  which  length  of  time  was 
a  bar  ;  and  consequently  if  after  hearing  the  noble  Lord  (Kedesdale)  who 
was  mnch  better  acquainted  with  Irish  proceedings  than  himself,  it  should 
appeau*  that  he  (Lord  Redesdale)  was  of  the  same  opinion,  the  decree  could 
not  stand.— Lord  Redesdale,  after  stating  tlie  case,  observed,  that  if  Blake 
the  purchaser  of  the  mortgage  had  been  desirous  to  loreclose  for  non-payment 
of  tlie  money  lent,  and  had,  as  he  might  have  done,  under  the  Irish  statute, 
tacked    the  judgments  to  the  mortgage,  he  might  have  filed  a  bill  for  that    Sakof  right  to 
porpose,  and  then  the  mortgagor  would  have  had  a  limited  time  appointed,  jjt^  a  bill  of 
witbin  which  he  must  have  paid  the  money,  or,  if  not,  he  would  have  been  f^rtcloiuTe^  a'  > 
foreclosed.    But,  instead  of  that,  Blake  took  a  different  course,  which  could   nnUUy* 
not  be  aostained,  that  was,  he  resorted  to  the  sale  of  a  right  to  a  suit  in 
eqaity,  and  it  would  be  of  dangerous  consequence  if  such  transactions  could 
be  supported,  for  it  would  then  be  impossible  for  mortgagors,  who  had  judg- 
ments against  them,  to  sell  the  equity  of  redemption  of  tlie  mortgage  pro- 
perty*    The  only  <]uestion  was,  as  to  delay.    The  bill  was  filed  the  moment 
Blake  executed  this  contrivance,  [which  was  in  fact  a  sale  of  the  right  to 
Ibrecloseyand  consequentlv,  an  acknowledgment  of  the  mortgage,]  and  there- 
fore  there  was  no  undue  delay  in  ftUng  tlie  bill,  as  it  was  filed  before  Moore 
•was  turned  out  of  possession  under  the  ejectment,  and  before  Blake  had 
entered  into  possession.    There  Was  delav  in  prosecuting  the  suit.    But  then 
jlJake  might  nave  moved  to  dismiss  the  bill  for  want  of  prosecution.    He 
snlfered    the  matter  to  rest  however  until  Moore  proceeded  with  it  and 
obtained  a  decree.    When  the  case  came  on  for  a  re  hearing.  Lord  -Man- 
ners dismissed  the  bill.    It  was  stated,  that  the  ground  of  that  decision  was 
tbe  delay  in  prosecuting  the  suit.     But  if  there  were  nu  other  ground,  Lord 
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[  417  ]       to  couoter-aecure  him  agamst  debts,  for  w|)ich  B.  glood  bound 
as  security  to  the  amount  of  4000/.    In  l649i  B.  eotered  on 
his  security,  and,  by  will,  devised  certain  sums  out  of  it  to  his 
daughters^  and  the  rest  to  his  sons.     In  1662,  the  ezecuton 
allotted  the  lands  among  the  children  of  B.  according  to  their 
respective  proportions.    In  1663,  a  bill  was  brought  by  the  heir 
of  A.  to  redeem,  and  thereupon  a  decree  was  made  to  account. 
The  heir  died.    Afterwards  the  suit  was  revived  by  A.'s  daugh- 
ters, who  Were  co-heiresses,  and  in  1672,  an  account  was  agaia 
decreed.    The  plaintiff  beii^  of  the  same  name  as  A.,  pur^ 
chased  the  equity  of  redemption  of  the  lands  in  question  from 
the  co-heiresses,  and,  in  1700,  brought  his  bill  to  redeem,  and 
to  have  the  benefit  of  the  former  decrees.    But  the  Lord  Keeper 
dismissed  the  bill,  and  would  not  allow  the  plaintiff  to  redeem, 
by  reason  of  the  difficulty  of  accounting  after  so  great  length 
of  time,-  especially,  as  the  mortgagor  had  himself  acquiesced 
from  163P  to  1663,  and  neither  paid  the  debt  nor  sought  a 
redemption;  for,  though  a  decree  had  been  obtained,  it  was 
not  prosecuted  (d). 


Redesdale  thonsht  that  ground  did  not  apply.    The  decision  of  Lord  Man- 
ners was  aGcordingly  reversed,  and  the  mortgagor  permitted  to  redeem  on 
payment  of  the  debt,  interest,  and  costs.  Moore  v.  £Uake^  4  Dow.  P.  C.  tSO. 
Ii^mt  mUer  It  is  furth<>r  observable,  that  an  ii^ant  will  be  bound  by  Uehes  tn  a  swii, 

bitmd  bff  laches.   But  Lord  Erskine  would  not  say,  that  the  rights  of  the  persons  entitled  t» 

the  inheritance  were  bound  by  the  acts  or  laches  of  the  preceding  tenants 
for  life,  as  they  were  by  the  acts  or  laches  of  tenants  in  tail ;  yet,  on  the 
other  hand,  his  Lordship  said,  it  was  an  alarming  proposition  to  hold,  that 
there  could  be  no  quietus  for  any  person,  absolved  from  any  duty  or  obliga- 
tion by  a  proceeding  in  a  cause  that  had  all  legal  parties  to  it,  until  by  the 
course  of  nature  and  hmnaji  events  no  person,  not  then  existing,  could  pos- 
sibly come  into  the  world  with  rights,  not  concluded  by  the  partiea  to  the 
suit.  Shifbrooke  v.  Hinchinbrooke^  \S  Ves.  396. 
Of  moiiim  to  Lastly,  note,  that  after  tbe  lapse  of  three  terms  without  any  proceedings 

dumin  bilL         in  tbe  suit,  an  order  may  be  obtained  to  dismiss  the  bill  for  want  of  pro- 
secution ;  and  this  is  a  motion  of  course,  and  no  notice  is  necessary  to  be 
given  of  such  a  motion  to  the  other  party.    Jackson  v.  PumeU^  16  Ves.  204. 
NatfUfr  V.  Taylor,  ib.  1^7,     De  Graves  v.  Lamb^  15  Ves.  JB91,  and  2  Bfadd. 
Oh.  384,  2d.  ed. 
Dtmtmd  wUk^        (B)  With  respect  to  an  acknowledgment  of  the  mortgage  by  means  of 
out  process  or      an  account,  it  is  further  observable,  that  the  mere  demand  of  an  acooont, 
aeknawiedg*         although  frequentW  repeated,  will  not  alone  be  sufficient  to  prevent  the 
wtmt,  no  avail*    effect  of  length  of  time  in  analogy  to  the  statute. ,  In  one  case,  the  present 

Master  of  the  Rolls,  tlien  Vice  Chancellor,  observed,  that  the  question  wt% 
whether  the  bill  in  the  case  before  the  court,  stated  any  thing  against  the 
defendant  which  amouuted  to  a  recognition  of  his  character  as  mortgagee. 
It  stated,  that  in  1784,  he  did  in  fact  hold  as  mortgagee  and  was  accountable 
as  such,  that  the  plaintiff  had  the  equity  of  redemption,  and  made  freqaent 
applications  for  an  account ;  but  the  mere  demand  of  an  account,  his  Honor 
said,  was  not  alone  sufiicieht  to  prevent  the  effect  of  the  Length  of  time. 
It  bad,  indeed,  been  represented  as  equivalent  to  actual  entry,  which  was 
sufficient  to  keep  alive  the  right  of  a  person  disseised ;  but  a  mere  demaiNl 
of  a  debt,  without  process  or  any  acknowledgment,  was  ndt  sufficient  to  take 
the  case  out  of  the  statute  of  limitations.    liodk  v.  lieui^f  iVes.  Sc  B.  640. 
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But  diere  is  a  species  of  contract  which  partakes  of  the    WeUh  mori- 
liature  of  a  mdrtgage  in  as  much  as  there  is  a  debt  due,  and  an  fSemptw!^ 
estate  as  a  security  for  the  re-payment,  but  differs  from  it,  in       [  418  ] 
the  circumstances  that  the  rents  and  profits  are  to  be  received 
without  account  till  the  principal  money  is  paid  off,  and  that 
there  is  no  remedy  to  enforce  the  payment.    This  is  called  a 
Welsh  mortgage,  and  implies  a  perpetual  power  of  redemp- 
tion  subsisting  for  ever,  and  the  mortgagee  cannot  compel  a 
redemption  or  a  foreclosure  (e). 


^  In  another  case,  Barron  v.  Martin^  Coop.  Rep»  189,  where  several  commu-    Time  not  pre- 
nleatlons  by  IHter  and  amcersation^  respecting  the  paying  off  the  mortgage  vented  by  a  re* 
and  the  purchase  of  the  equity  of  redemption,  had  rrom  time  to  time,  during   ceiver'aaecimnty 
a  period  of  six^  years,  been  made  by  and  between  the  mortgagor  and  mort-  /mrnighed  wtiA- 
Jp^;ee  and  their  representatives;  the  late  Master  of  the  Rous  said,  it  was   wt  mortgngtt^t 
unnecessary  to  consider  the  effect  of  any  of  the  transactions  which  had  authority* 
taken  place  before  the  last  twenty  years  prior  to  the  fillug  of  the  bill, 
and  the  only  circumstance  which  happened  within  that  time,  was  an  account 
lif  the  rents  and  profits  delivered  to  the  mortgagor,  at  his  request,  b^  the 
receiver  of  the  mortgagee,  and  which  account  the  receiver  hunself  admitted, 
on  his  cross-examination,  was  given  without  the  direction  or  authority  of  the 
mortgagee,  he  being  at  the  time  of  unsound  and  disordered  mind,  and  In- 
capable of  managing  his  own  affairs.    If  the  account  had  been  delivered 
by  the  mortgagee  himself,' supposing  him  competent,  it  would  certainly  have 
been  sufficient  according  to  uie  principles  of  that  court,  to  entitle  the  phiin- 
tiff  to  redeem.    But  the  receiver  was  only  a  manager  of  the  estates,  and 
could  not  by  delivering  such  account  bind  his  employer,  who  had  given  him 
no  authority  so  to  act.    It  was  not  even  argued  as  constructively  the  act  of 
the  mortgagee,  but  only  as  amounting  to  evidence  that  the  mortgagee,  had 
hept  mongage  accounts.  But  Sir  William  Grant  thought,  that  the  evidence 
in  the  case  did  not  afford  any  inference,  that  accounts  had  been  kept  with- 
in the  last  twenty  years.    It  would  have  been  easy,  his  Honor  said,  for  any 
person  who  knew  what  the  debt  was,  to  have  made  out  such  an  account  as 
the  receiver  did.    There  was,  it  was  true,  something  like  an  account,  but 
It  bad  been  kept  only  as  between  a  receiver  and  a  land  owner,  with  this  sole 
difference,  that  it  was  entered  in  a  book  by  itself ;  that  circumstance  Sir 
William  Grant  considered  as  insufficient  to  give  a  right  of  redemption,  and 
therefore  dismissed  the  bill,  but  without  costs. 

(E)  Welsh  mortgages  are  a  species  of  the  vwum  rodtam  mentioned  by   Economy  ^ 
Glanville  (Lib.  x.  c.  6.),  and  by  Lord  Coke,  antea,  p.  5.   Strictly,  however,    WtUk  mort' 
there  is  this  distinction  between  a  Welsh  mortgage  and  the  vivum  vadtam :  gage, 
in  the  vitmrn  vadtam,  the  rents  and  profits  of  Uie  estates  are  applied  in  dis- 
charge of  the  principal,  that  is,  the  creditor  takes  actual  possessiou  of  the 
estate  in  virtue  of  a  feoffment  or  other  assurance,  and  receives  the  rents  and 
profits,  applying  them  from  time  to  time  in  liquidation  of  his  debt,  until  be 
is  satisfied.    In  the  Welsh  mortgage,  the  rents  are  received  by  tJie  mort- 
gagee in  satisfaction  of  the  interest  only,  with  an  understanding,  that  he  is 
not  to  be   accountable  for  the  same  {Talbot  v.  BradyU  l  Vern.  395),  while 
the  principal  is  left  to  be  paid  off  by  the  mortgagor  or  his  heirs  at  any  time* 
This  distinction  is  often  disregarded,  though  in  the  case  next  cited  in  the 
text  it  nppears  to  have  been  attended  to ;  and  perhaps,  after  all,  there  are 
greater  marks  of  resemblance  between  a  Welsh  mortgfige  and  the  old  se- 
curity of  fnartnom  vadium^  than  between  such  a  mortgage  and  a  mncm 
tMidtmit.     Tliis  last  sort  of  mortgage  is  called  in  the  Roman  law  AniichreoU, 
Jostinian    i^ives  this  example :    ^  Si  kfrix^^Ht  id   esty  matuno   pignoris  * 
M8U8  pro  credito  facia  n7,  et  in  fundum  aai  ta  tedeo  aWiuit  indtteatur^  eonoque 
reiinet   possessionem  pignoris  locoy  donee  iUi  pecunia  aolvalur,    Citm  in  wiuras 
fructus  percipiaty  atU    locando,  aut  ipse  percipiendOy  habitandoque.     Paud. 
lib.  xi.  8. 1.  n.  de  pign.  et  hyp.  The  AntiehreiUi  of  the  Komuu  law  is  deemed 
dsiiry  in    France   (see  Domat's  C.  L.  tom.  i   lib.  3.  t.  i.  s.  l.),  but  with 
us  it  is  allowed,  becausie  the  niort^gee  is  to  render  an  account  tor  all  that 
he  re  cci ves  beyond  his  principal  and  interest  at  5  per  cent.    The  surplus  of 
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Profiso  to  pay  Tb.vSy  where  there  was  a  proviso  in  the  deed  (s),  that  if  the 

m^-^toMM^  mortgagor,  or  his  heirs  or  assigns,  should,  on  a  Michaelmas 

day,  give$  ever' 

Uutifif  riglU  io  (,)  ffowel  v.  Price,  Pre.  Ch.  4J3.   S.  C.   1  P.  Wms.  «91.    2  Venu  701. 

redeem.  [and  po8tea,71S.— £rf.] 


the  rents  are  to  be  yearly  applied  in  paying  off  {the  principal,  or  more  pro- 
perly io  be  paid  over  to  the  mortgagor ;  and  tlie  mortgagee  when  called  on 
(or  9n  account  ia  not  to  be  allowed  interest  on  interest. 
Jrigh  lease  and  Welsli  mortgages,  (notwithstanding  the  apparent  discrepancy  in  terms)  were 
loauj  in  naiure  formerly  very  common  in  Ireland.  Indeed,  they  were  said  to  have  been 
of  ^Velsh  vtort'  the  ordinary  mode  of  mortgage.  Hartpool  v.  fVaUih,  5  Bro.  P.  C.  S75,Toml. 
gage,  ed.  There  are  still  many  traces  of  this  species  of  secnrity  to  be  found  in  that 

Eart  of  the  kingdom.  Up  to  a  late  period,  a  plan  very  prevalent,  was  for  the 
orrower  to  grant  a  lease  to  the  lender  at  a  stipulated  rent,  with  an  indors- 
ment,  that  on  payment  of  the  sum  borrowed,  the  lease  should  be  void.    The 
lender  then  entered  into  possession  of  the  estate  and  received  the  rents, 
setting  them  off  annually  against  the  interest,  and  submitting  to  be  re* 
deemed  when  called  on.    Lord  Redesdale's  decisions,  however,  cut  up  this 
mode  of  secnrity  root  and  branch.    He  said,  he  would  not  suffer  the  loan 
of  money  to  be  an  inducement  in  transactions  of  this  kind.    In  Drew  v. 
Powety  1  Sch.  &  Lef.  182,  his  Lordship  held  clearly,  that  a  beneficial  lease, 
obtained  under  the  influence  of  a  loan  of  money,  made  or  expected  to  be 
made  by  the  lessee  to  the  lessor,  was  a  fraudulent  evasion  of  the  statutes 
of  usury,  and  an  undue  advantage  taken  of  the  lessor,  and  therefore  void ; 
and  in  Wehh  v.  Rarkej  3 ibid.  661,  his  Lordship  further  decided,  that  a  lease 
for  nine  hundred  and  ninety-nine  years,  made  by  a  mortgagor  to  a  mort* 
gagee,  should  be  set  aside,  as  against  tlie  policy  of  the  law  on  vrhicfa  the 
statutes  of  usury  were  founded  ;  and  lAts,  .as  it  should  seem,  although  the 
lease  were  made  at  a  fair  value.    But  L^rd  Manners  said,  he  could  not  go 
to  the  full  extent  of  that  proposition.  He  thought  a  dealing  might  take  place 
between  the  mortgagor  and  mortgagee,  which  the  court  would  support 
.  Suppose,  for  instance,  he  observed,  a  mortgagor  agreed  th<|t  the  mortgagee 
should  enter  into  possession  of  lands  not  before  let,  and  account  for  their 
value  at  an  indisputably  fair  and  stipulated  rent,  in  discharge  of  the  debt, 
could  that  be  against  public  policy,  or  did  it  work  a  private  injury?    Such 
an  instance  waain  substance  like  a  Welsh  mortgage,  wanting  form  \  and  the 
best  evidence  that  the  transaction  was  a  fair  one,  was  the  mortgagor's  ac- 
Presurxphon        quiescence  in  the  lease  for  nearly  twenty  vears  without  complaining.   Fronr 
frem  aogvtef-       {^^^  circumstance,  the  court  would  conclude  that  the  bargain  was  a  rair  one: 
^^"^f*  and  his  Lordship  further  remarked  j  that  he  was  aware,  that  when  a  mort- 

gagee took  possession  he  was  liable  to  account  for  the  full  value ;  but  be 
thought,  that  if  there  were  such  an  agreement  as  the  one  he  had  supposed, 
it  would  form  an  exception  to  the  rule.  Morony  v.  CDea^  1  Ball  &  Be. 
111—118 ;  and  for  further,  see  Index,  voc,  "  Lease  and  Loan." — This  latter 
observation  of  Lord  Manners,  contains  a  precise  description  of  one  of  the 
leading  features  in  a  Welsh  mortgage,  and  shews  what  a  striking  resem- 
blance exists,  between  the  Irish  lease  and  loan  and  the  Welsh  security. 
A^  to  the  inference  drawn  from  acquiescence,  a  recently  decided  case  in 
the  House  of  Lords,  has  minutely  coniinned  the  above  stated  dednctioo. 
Acquiescence,  it  is  there  observed,  for  a  long  time,  is  material  evidence  to 
shew,  that  a  contract  is  fair,  though  it  is  of  that  kind  which  courts  of  equity 
look  at  with  jealousy.  4  Dow  P.  C.  f  4. 
WeUhmmrigage  It  is  further  observable,  that  all  Welsh  mortgages  are  without  a  coveoant 
withotU  CO'  for    payment    of  the  money,   Lawley  v.  Hooper,  S  Atk.  280.    EiMg  t. 

venantforpay^  King,  3  P.  W.  360,  but  as  every  mortage  implies  a  debt(antea,  p.  16,  of 
mtnt  of  money,  this  edition,  in  noHs),  it  is  fair  to  presume,  that  an  action  of  debt  will  fie 
relieoedagabut,   for  the  money.    The  case  of  Howell  v.  Price  seems  contra,  on  the  gmand 

perhaps,  that  a  mortgage  of  this  description,  proceeds  less  on  the  security  of 
a  loiin  than  it  does  on  the  consideration,  that  the  transaction  is  in  the  nature 
of  a  conditional  purchase.  But  although  the  mortga^^ee  may  not  be  able  to 
compel  the  immediate  payment  of  his  money,  by  foreclosure  or  other  means 
in  equity,  yet  the  mortgagor  may  at  any  time,  pay  off  the  mortgage, and  rom- 
pel  the  mortgagee  to  accept  of  his  principal,  interest,  and  costs,  and  call  oo 
Account  di-  ^^^  ^^^  *  re-conveyance  of  the  estate,    It  is  also  open  to  remark,  that  not- 

tecledy  when.       withstanding  an  express  agreement  between  the  parties,  (hat  the  mortgage 
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day  named  in  die  deed^  or  any  Michaelmas  day  following,  pay 
to  die  mor^gee^  his  heirs  or  assigns^  the  mortgage  money  and 
all  arrears  of  interest  which  should  be  then  due,  then  the  con- 
veyance was  to  be  void ;  it  was  held  to  be  in  the  nature  of  a 
conditional  purchase^  subject  to  be  defeated  on  the  payment  of 
the  sums  stipulated  at  any  Michaelmas  day  at  the  election  of 
the  mortgagor  or  his  heirs ;  and  that  there  was  an  everlasting 
subsisting  right  of  redemption,  descendible  to  the  heirs  of  the 
mortgagor,  which  could  not  be  forfeited  at  law  like  other  mort- 
gages :  and,  that  therefore,  there  could  be  no  equity  of  redemp- 
tion, or  any  occasion  for  the  assistance  of  the  court,  but  the 
mortgagor  might,  even  at  law,  defeat  the  conveyance  by  com-  {  419  1 
plying  with  the  terms  and  conditions  of  it,  which  were  not 
limited  to  any  particular  time,  but  might  be  performed  at  any 
Michaelmas  day  to  the  end  of  the  world. 


«ball  vetaiB  the  rents  and  profits  in  lien  of  the  interest,  thereby  exempting 
him  from  all  liability  to  an  account,  yet  if  the  amount  of  such  rents  and 
profits  be  excessive,  the<court  will,  at  the  instance  of  the  mortgagor,  decree 
ao  account.    FuUkorpe  v.  Forttetf  1  Vem.  247,  postea,  etiam,  1()35. 

Welsli  mortgages  are  now  in  lilAle  use.    They  are  ill  adapted  to  the  pur- 
poses of  pledge.  The  object  of  the  party  borrowing,  is  to  be  accommodated 
with  a  loan,  and  not  to  part  with  his  estate.    The  object  of  the  party  lend- 
ing, is  the  repa]nnent  of  his  money  in  an  entire  sum,  not  by  instalments,  or 
bj  the  troublesome  mode  of  collecting  rents.  Neither  of  which  objects  will 
the  Welsh  security  effect.    These  prominent  inconveniencics,  render  it  a 
mode  of  security  rarely  adopted.    A  form  will  be  added  in  the  appendix, 
more  perhaps  as  a  matter  of  €oriosity,  than  as  a  thing  of  real  use.    An  in- 
stance of  this  kind,  however,  recently  occupied  the  atteniion  of  the  Editor, 
and  modi  ^lifficultywas  created  for  want  of  a  proper  instrument,  eviden- 
cing the  real  wish  and  intention  of  the  parties.  A  counterpart  of  the  mort- 
gage would  he  of  much  service  to  the  mortgagor,  who,  on  entering  into 
the   agreement,  usually  relinquishes  his  title  deeds,  and  other  evidences 
of  his  right.    So  that  in  the  course  of  years,  nothing  but  a  vague  tradi- 
tionary accooDt  of  the  transaction,  remains  with  his  family.    See  also  the 
case    of  Femnck  v.  Read^  introduced  in   note  (G)  postea,  377,  of  this 
cditioD,  for  a  recent  case  on  this  subject. 

Somewhat  similar  to  a  Welsh  mortgage,  is  what  is  called  a  Bristol  bargain.    Bristol  bar- 
An    instance  of  this  occurred  in  James  v.Oades^  2  Vern.  403,  where  the   gainreliered 
plaintiif,  being  possessed  of  a  reversionary  term  fof*  tbirty-six  years,  to   ^gaiiij^. 
commence  from  the  year  1700,  of  the  value  of  about  900/.  per  atmum  when 
in  possession,  in  the  year  1683«  applied  to  Hie  defendant,  a  scrivener^  to 
lend  him  the  sum  of  200/.,  which  the  defendant  agreed  to  do,  09  liaving  the 
said    reversionary  term  assigned  to  him,  defeasanced  to  be  void  on  pay- 
ment of  40i.  per  ammm,  for  eight  years  by  quarterly  payments,  which  wus 
accordingly  done.    In  Michaelmas  Term,  17.00,  the  plaintiflf  filed  a  bill  to 
be  relieved  of  this  agreement,  on  payment  of  principal,  interest,  and  costs. 
The  defendant  insisted  to  have  the  benefit  of  his  barsain,,  and  interest  from 
the  time  of  each  quarterly  payment,  and  the  rnther  because  he  lent  his 
money  in  1683,  on  such  a  remote  reversion.    Sed  per  cur*.    What  is  tL<tiially 
called  a  Bristol  bargain,  is  twenty  pounds  per  annum  for  seven  years  for  otie 
hwmdred  pounds;  bnt  this  goes  beyond  it,  and  is  extended  to* eight  years, 
viz.  one  hundred  and  sixty  pounds  tor  every  hundredy  by  twenty  pounds  fier 
rnnnutn^  and  should  it  be  allowed  of,  it/might  be  carried  10  nine  years,  and 
Bi>  on  without  any  stint  or  bounds ;  and  ue  court  declared  it  to  be  an 
agreenaent  against  conscience,  and  decreed  a  redemption  on  payment  of 
the  two  hundred  pounds  with  simple  iQtei:e8t  at  6/.  per  cent. 
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Notkimabn'  So  wkere  diere  ynB  an  agreement (^)  that  tbe  mortgagei 
tumrfaWdA  Should  hold  the  prembes  until  be  was  satisfied^  time  was  held 
wang9g€(v)*     to  be  no  bar  to  the  redemption;  not  even  though  it  appeared 

by  the  plaintiff's  own  shewing  that  nxty  yean  were  elapsed. 

(0  Orde  V.  Hemingf  1  Vem.  418.  [S.  L.  Lockwood  v.  Eioer,  9  Mod.  t76. 


BOl  lo  rtdtem^  (F)  So  in  languei  y.  Scaweny  1  Yes.  406,  I<ord  Hardwicke  said,  ia  a 
tffter  fftif'thm  Welsh  mortgage,  there  is  a  perpetual  power  of  redemption  in  the  mortgt- 
wcorfposteMJOA  ^r  sabsisting  for  ever.  The  case  otAcherkp  ▼.  Am,  5  Ves.  565,  affoidi 
Iff  penon'enter-  an  instance  of  the  application  of  this  mle.  There  lands  were  Ij  indeotnre 
tv  to  receive  of  lease  and  release  and  fine,  settled  on  one  Acherley  and  Ann  his  wife,  for 
dekt  emi  qf  \  their  lives,  and  the  life  of  the  survivor  of  them,  with  remainder  to  the 
retUMf  decreed  heirs  of  the  body  of  Ann  Acherley,  bv  her  said  husband,  with  remaiader 
wider  ctroMi-  to  the  heirs  of  the  body  of  Ann  Acherley,  with  remainder  to  trastees,  tbeir 
ettmcee^  executors,  Sec.  for  a  term  of  too  years,  with  remainder  to  Richard  Acher- 

ley the  husband,  his  heirs  and  assigns  tor  ever.    The  trust  of  the  term  wsi 
declared  to  be,  that  if  Ann  Achertey  should  in  her  life^time,  either  daiiag 
coverture  or  ailervrards,  by  wiU,  or  any  deed  or  writing,  dispose  of  sny 
sum  not  exceeduig  lOOOl. ;  and  Richard  Acherley,  his  executors,  Ac 
should  not  pay  such  money  and  perform  such  will,  then  the  trustees,  ost 
of  the  rents  and  profits  of  the  premises  Ibnited  to  them  for  the  said  tens, 
or  by  sale  or  bv  demise  thereof,  should  raise  so  much  as  Ann  Acfaeiley  by 
such  will,  deed,  or  writing,  should  limit,  give,  or  beqneaA,  and  pat  ^ 
same  according  to  such  will,  deed,  or  vnriting.    Ann  Acherley  survived  her 
husband,  and  disposed  of  the  lOOOl.  to  A.  B.,  who,  on  her  death,  enteted 
into  possession  of  the  premises,  and  continued  in  audi  possession  up  to  the 
time  of  filing  the  bill,  a  period  of  fiity-three  years.    It  did  not  dfstiBCtly 
appear,  whether  A.  B.  entered  Into  possession  of  the  estate  with  the  con- 
currence of  the  reversioner  expectant  on  the  term,  (who  was  the  heir  tt 
law  of  Richard  Acheriey,)  nothing  but  hearsay  evidence  being  addored  si 
to  that  fact.    The  defendant  was  the  representative  of  A.  B.,  who  darin| 
his  possession  had  treated  the  estate  as  real  property,  and  had  devisedU 
and  all  his  interest  therein  to  several  persons,  which  ultimately  devolved 
on  the  defendant.    It  is  observable,  that  the  term  was  in  tmstjees;  ssd 
A.  B.  had  nothing  but  the  trust  of  the  money.    The  plaintiff  vras  the  heir 
at  law  of  Richard  Acherley.    The  bill  charged,  that  the  defendant  and 
his  ancestors,  entered  into  possession  of  the  premises  with  the  eM$ad  of  the 
reversioner ;  that  the  rents  and  profits  had  been  applied  in  dischane  of  the 
1000/.,  which  was  long  since  fully  paid  ;  and  prayed  an  account  of  tbe  sur- 
plus rents,  an  assignment  of  the  term  of  f  00  years,  and  delivery  of  the 
premises.    It  was  argued  for  tbe  plaintiff,  that  the  defendants  conld  not 
shew  any  title,  except  under  the  term  of  «00  years  ;  that  there  was  no 
doubt,  the  plaintiff  conld  recover  at  law,  if  the  term  were  expired;  that  it 
was  precisely  the  case  of  an  elegit ;  that  as  to  the  inconvenience  d  sr- 
counting,  that  was 'considered  by  Lord  Hardwicke,  in  Yaiee  v.  £r«ii%> 
Imcimvetdence     ^  -^tk.  S60,  and  in  another  case,  where  Lord  Camden  found  the  inconvem- 

ence  of  directing  the  account,  but  the  interest  being  clearly  redeeanble, 
he  directed  the  account  firom  the  thne  of  filing  the  bill,  and  the  rents  to  be 
set  against  the  interest    The  defendants  relied  on  the  leni;th  of  time;  eoB- 
paring  it  to  a  mortgage ;  insisting  on  the  adverse  possession  ;  and  contrad- 
ing,  that  a  conveyance  might  be  presumed.    The  Eord  Chancellor  said,  it 
wRs  vastly  inconvenient  and  niiscnievous  to  allow  a  reversioner  to  he  by, 
and  to  come  after  a  great  length  of  time,  when  there  must  of  necessity  be 
great  difficulty  in  taking  the  account,  and  say,  tlie  cfaarse  under  the  tem 
was  satisfied ;  at  the  same  time  he  did  not  know  how  to  deal  with  it   W 
bill  was  filed  to  redeem  a  term  of  years,  created  by  a  yolnntarv  settlement, 
after  a  possession  by  the  defendant  and  those  he  represented  ror  fifty-three 
years,  and  also  several  years  after  the  commencement  of  the  plaintiff's  title. 
Certainly  no  demand  could  be  more  unfiivourable.     It  had  beenargaed, 
continued  the  Chancellor,  that  it  was  to  be  considered  as  a  mortgage.    Bat 
a  proper  mortgage  was  totally  different.    That  was   a  secnrity  upon  a  csa- 
tract  oetween  the  parties;  and  the  mortgagor  in  the  deed  coveaaati  <« 
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So  where  A.,  in  \QS9iu)y  bavii^  borrowed  50/.  of  B.,  con*  Conveyance  to 

•vejcd  several  houses  to  the  use  of  B.  and  his  heirs,  until  he  ^^^  ^  ^ 

should  haire  received  hy  the  rents  and  profits  thereof  the  50/.  </  rente-^wen^ 

with  interest,  and  aU  other  sums  by  him  advanced  to  the  mort^  dm^  afUnuSn^ 

g^goT  {uU) ;  and  after  payment  by  such  rent  of  the  50l.  end  ail  ^>  *^  ^  (^)- 

(k)  Yatea  ▼.  Humbly ^t  Atk.  360.        wicke  said,  be  saw  no  difference  be- 
(«m)  [Tbis  perhaps  is  not  strictly     tween  this  and  the  common  Welsii 
m  Welsh  mortgage ;  bat  Lord  Hard*     security,    ft  Atk.  363.— £dj 


pay  die  money  at  a  certahi  time ;  and  in  deiknlt  of  payment  by  his  express 
covenant,  ana  the  effect  and  operation  of  the  deed  at  law,  the  eatate 
vests  absolntely  in  the  mortgagee.    There  is    an    estate  therefore.    A 
Jegal  title  is  gained.    It  is  absolute  at  law ;  and  it  is  only  by  the  in- 
ilidcence  of  the  court,  limited  in  point  of  time,  that  the  redemption  can 
.be  kept  open.    In  this  case  there  waa  nothins  but  possession.    The  de- 
fendant had  no  estate,  but  a  mere  posaessioD.    As  being  entitled  to  the  in- 
terest of  the  money,  he  was  let  intopossession  of  the  rents.    The  term  was   Legal  eeiate  in 
not  in  him ;  he  had  no  legal  title.    Tiie  term  was  in  the  trustee.    Tlierefore   one,  money  in 
if  the  iMntiff  choose  to  proaecnte  Us  riglit,  liOrd  £ldon  said,  he  must  hold   miatherf  latter 
him  entitled  under  the  circumstances.  ^  But  he  was  bound  to  add  fin  favour   m  poeeeeeionf 
of  liie  defendant),  that  the  neglect  was  so  strong,  tiiat  nndoubteoly  no  ac-  time  no  bar. 
conut  should  be  deoreed,  for  the  purpose  of  ascertaining,  whether  the  rents 
were  so  improved  as  to  have  sunk  the  principal  of  the  money.  His  Lordship 
was  bound  to  hold  that  the  lOOOf.  was  due,  but  he  would  not  even  earry  tt 
back  to  the  filing  of  the  bill.    The  decree  was  accordingly. 

(G)  This  doctrine  has  been  confirmed,  by  the  very  recent  cMe  of  Fenwiek    Caee  eonfirmni' 
▼.  Head  and  CUnoeriMgy  l  Meriv*  114,  wherein  the  court  fidly  recogniaed   tory  qf  doctrine 
the  mode  of  security  by  Welsh  mortm[e  ;  and  held,  that  time  was  no  bar  m  text, 
to  redemption  fai  Instances  of  this  kmd,  unless  twenty  years  have  elapsed 
after  payment  of  the  principal  and  iatoreat  by-  pofcepliott  of  tl^  profits. 
The  circumstances  of  the  case  were  these  :— 

A.  B.  being  indebted  to  one  Rooke  in  respect  of  several  sums  of  money,  Cirenmetaacee 
for  which  Rooke  had  obtained  judgment  against  him,  did,  by  agreement  then^. 
dated  the  18th  of  April,  1747,  agree  ^*  to  yield  up  and  deliver  unto  Rooke, 
hij  executors.  See*  the  possession  of  all  and  singular  the  lands  and  tene- 
ments" therein  mentioned,  ''  by  delivering  possession  thereof  to  Joshua 
Douglas,  the  attorney  of  the  said  Rooke,  to  hold  the  said  lands  and  tene- 
ments to  Rooke,  his  executors,  &c.  as  his  freehold,  nntU  he  should  have 
^  levied  and  received  the  amount  of  his  said  judgment  debts,  ice."  In  pur- 
suance of  this  agreement,  possession  was  given  as  tliereln  mentioned,  and 
Kooke  entered  into  receipt  of  the  rents  and  profits  accordingly,  and 
continued  in  such  possession  till  the  13th  October,  1752,  when  by  incfentore 
of  assignment  of  that  date,  he  transferred  and  set  over  to  one  Reed,  (who 
was  the  ancestor  of  the  defendant,  and  a  creditor  also  of  the  said  A.  B.) 
Ills  executors,  &c.  all  the  said  lands  and  tenements,  with  the  rents  then  in 
arrear,  and  assigned  to  Reed,  his  executors,  &c.  his  said  judgments,  and 
the  remainder  of  the  debts  due  thereon,  appointing  Reed  his  attorney  to 
prosecute  upon  the  said  judgments.  Reed  entered  into  possession  by  virtue 
of  this  assignment ;  and  he  and  his  representetives  continued  in  receipt  of 
tile  rents  and  profits  from  that  time  up  to  the  time'of  filing  the  bill.  The 
defendant  was  his  grandson.  In  1767  A.  B.  died  intestate,  leaving  a 
son  and  heir  at  law,  who  died  in  1797,  having  devised  all  his  real  estote 
to  the  plaintiff  (Fenwiek)  and  another,  in  trust  to  sell,  for  the  payment  of 
debts,  &c. 

A  bill  was  filed  in  1800  by  Fenwiek  for  an  ilcconnt,  and  to  be  let  into   Bill,  antwetf 
possession,  alleging  the  said  agreement  and  assignment,  and  charging  that  and  proceed* 
the  defendant  Reed  had  kept  mortgage  aceountSj  and  that  the  debt  was   ings, 
then  Aitly  satisfied  out  of  the  rents.    The  bill  further  prayed  the  delivery 
up  to  the  plaintiff  of  all  the  title  deeds  and  writings,  relating  to  the  estates 
in  question,  together  with  various  other  papers  relative  to  tlie  said  transac- 
tion between  A.  B.  and  Rooke,  deposited  in  the  hands  of  the  afore4»aid 
Joshua  Douglas,  to  be  bv  hfan  kppt  and  preserved  for  the  benefit  of  tlie 
parties  interested,  chargmg,  both  with  respect  to  the  agreement  of  1747 
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sttch  sums  as  should  be  advanced,  then  to  the  use  of  A.  for 
life,  with  remainder  over,  and  no  application  was  made  to  re- 
deem until  1740;  it  was  held,  on  a  question  whether  this  mor^ 
gage  might  be  then  redeemed,  that  the  estate  was  then  a  r^ 
deemable  interest,  and  that  no  bar  arose  from  length  of  time. 
[  420  1  ^^'  i^  "^'^  ^^^^f  ^^^^  ^^^  differed  from  a  common  mortgage, 
this  being  a  conveyance  of  the  inheritance  for  securing  the  mo- 
ney lent,  or  any  other  sum  advanced  by  the  mortgagee,  in  trust 
that  the  mortgagee  should  continue  in  possession  till,  by  per- 
ception of  the  rents  and  profits,  he  should  be  satisfied  the 
principal  and  interest  upon  such  sums  as  he  had  already  lent, 
or  should  lend,  and  subject  thereto  in  trust  for  the  mortgagor, 
&c.  Kow  there  never  could  be  a  forfeiture  under  this  deed, 
because  ^e  mortgagee  was  only  in  the  nature  of  a  tenant  by 
elegit;  and  as  soon  as  his  principal  and  interest  was  satisfied 
by  being  paid  off,  or  by  perception  of  rents  and  profits,  the 
estate  ceased  in  B.  and  A.,  or  those  claiming  through  him, 
might  have  brought  an  ejectment;  nor  would  any  bar  have 
jariseu  fi-om  length  of  time,  unless  the  statute  of  limitation  had 
run  by  the  mortgagee's  continuing  in  possession  twenty  years 
after  the  money  had  been  paid  off.  And  the  mortgagor  in  such 
case  may  also  come  into  a  court  of  equity  for  an  account  of 

■  ■!■     ■■  Al....    » I  W  I     P  I  H    !■     I  ■       ■  I  I  ■ 
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and  tbe  assignment  of  I75f »  that  if  the  sane  were  not  now  in  the  posses- 
sion of  the  oefendant  Reed,  the  same  or  one  of  them,  or  a  coonterpart  or 
an  attested  copy  thereof  respectively,  or  one  of  them,  together  with  varioos 
otlier  title  deeds  and  papers  relating  to  the  said  premises,  were  in  the  cos* 
tody  or  Dover  of  tbe  other  defendant  Clavering,  as  the  personal  representa- 
tive of  Joshua  Douglas,  with  whom  the  same  were  so  originally  deposited ; 
and  that  Clavering  ought  to  deliver  up  the  same  to  the  plaintiff:  but  that 
the  plaintiff  having  applied  to  him  for  inspection,  he,  Clavering,  had  pooi- 
tivefy  refused  to  deliver  the  same  to  the  plaintiff,  or  to  furnish  him  with 
.any  copies  thereof,  or  with  a  list  or  schedule,  alleging,  that  he  so  refased, 
at  tlie  express  instance  of  the  defendant  Reed,  who  had  undertaken  to  in- 
denmify  him.    The  bill  prayed  neither  discovery  nor  relief  against  Claver- 
ing, other  than  the  deliveiv  up  of  the  title  deeds  so  alleged  to  be  in  his  ixw- 
session.    The  defendant,  by  his  answer,  denied  the  circumstances  from 
which  it  was  attempted  to  be  inferred,  that  he  had  treated  the  transaction 
as  a  pior^ge ;  and  insisted,  that  from  the  length  of  time,  a  release  of  tbe 
freehold  ought  to  be  presumed.    He  denied  his  belief  of  any  agreement 
between  his  ancestor  and  A.  B. ;  and  alleged  that  he  entered  into  posses- 
sion of  the  premises  merely  as  creditor,  having  a  right  to  redeem,  against 
Rooke.    Readmitted  the  assignment  in  175t  to  be  in  his  possession ;  bat 
said  he  had  no  knowledge  of  the  agreement  of  1747,  except  from  the  ftei- 
tals  in  the  assignment.    The  defendant  Clavering  said,  that  be  was  a  strui- 
gcr  to  the  matters  in  the  bill,  otherwise  than  by  sundry  drafts  or  copies  of 
deeds,  letters,  and  papers,  whicii  came  into  his  possession  after  the  death 
of  his  testator,  who  was  the  executor  of  Douglas ;  and  which  deeds  he  tbe 
defendant  Clavering  was  ready  to  produce  as  the  court  should  direct,  sob- 
mitting,  whether,  inasmuch  as  the  said  Joshua  Douglas  was  the  confidential 
attorney  of  iteed,  by  whom  the  said  drafts  and  papers  were  delivered  to 
the  said  Douglas,  he,  Clavering,  ought  or  ought  not  to  set  forUi  a  Ust  of  socli 
papers,  or  to  leave  the  same  in  the  bands  of  his  clerk  in  court    The  bill 
was  amended  from  time  to  time  till  I8l6,  when  the  cause  came  on  to  be 
Jiieard  on  a  motion  by  the  plaintiff,  that  the  defendant  Clavering  might  leave 
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the  profits  received,  as  on  an  tlegft^  and  to  have  the  surplus, 
if  any,  after  discharging  the  mortgage,  paid  over  to  him ;  and 
in  such  cases  there  is  nothing  for  the  statute  of  limitations  or 
the  rule  adopted  in  equity  by  analogy  to  operate  upon,  for  there 
is  no  forfeiture. 

But  it  was  observed,  in  the  preceding  case,  that  if  after  the      [  421  ] 
account  should  be  taken  in  Chancery,  it  should  appear  that  the 
mortgage  was  satisfied  by  perceptions  of  profits  twenty  years 
before,  and  that  the  mortgagee  had  continued  in  possession  from 
that  time,  the  statute  of  limitations  would  run. 

But,  in  the  case  of  Hartpole  v.  Walsh(x),  where  H.  in  con-  Mortgage  to 
sideration  of  600/.  lent  him  by  W.  conveyed  estates  to  him  in  My  eighteen 
fee,  subject  to  a  proviso,  that  '*  the  conveyance  should  be  void   rvS'^jl^jJ^ 
whenever  H.,  his  heirs,  executors,  administrators,  or  assigns.  lOO  yeare  after 
should,  on  any  last  day  of  June  or  December,  pay  unto  W.  eauae^rigt^ 
or  his  heirs,  the  sum  of  600/. ;''  and  it  was  agreed  by  the  in-  ^^  ^^f"  *" 
denture,  that  W.  and  his  heirs  should  receive  the  yearly  rent  of  time,  and  had 
the  premises  in  lieu  of  his  interest,  with  a  view  to  which  pos-  ^•ineegitien 
session  was  delivered  to  him ;  and  afterwards  H.,  in  considera- 
tion of  2300/.  paid  by  W.,  granted  and  conveyed  the  premises 
comprised  in  the  former  mortgage,  together  with  others,  to 
him,  his  heirs  and  assigns,  and  covenanted  that,  whenever  W. 
should  give  to  him,  his  heirs  or  assigns,  eighteen  months  no- 
tice in  writing,  requiring  payment  for  the  £300/.,  U.,  his  heirs 

(x)  HartpoU  ▼.  WaUhy  4  Bro.  P.  C.  369.    [5  Toml.  edit.  975.— *£<!.] 

iwith  his  clerk  in  court  Uie  several  drafts  or  copies  of  deeds,  letters,  and 
papers,  relating  to  the  matters  in  the  pleadings  mentioned,  and  admitted  by 
his  answer  to  be  in  his  custody,  with  liberty  for  the  plaintiff  to  inspect  the 
same,  and  take  copies,  Sec,  To  this  it  was  objected,  th^  the  execntor 
of  an  attorney  could  avail  himself  of,  the  attorney's  privilege  not  to  disclose 
any  matters  relating  to  the  concerns  of  his  client ;  and  on  this  ground  the 
motion  was  resisted. 

Lord  Eldon,  in  the  course  of  the  cause,  and  in  delivering  his  judgment,   Judgment  of 
remarked,  that  this  transaction  appeared  to  be  in  the  nature  of  a  Welsh   comrt, 
mortgage,  to  which  time  toould  be  mo  bar:  that  it  was  very  different  from 
the  case  in  which  a  day  was  fixed  for  redemption,  where  the  equity  was 

Sone  for  want  of  redemption,    lliat  supposing  the  plaintiff  to  have  retained   Poeneesion  of 
is  right  to  redeem  aieainst  Reed,  that  defendant  when  called  on  for  a  pro*   fmen  by  aitor" 
dttction  of  papers  could  not  be  admitted  to  say,  that  the  papers  were  not   i^fy  is  possee* 
in  his  own  possession  or  power,  from  the  fact  of  their  being  in  the  posses*    gion  qfhis 
sion  of  bis  attorney.    But  how  far  the  executor  of  an  attorney  could  insist   client. 
on  the  objection  now  made  by  the  defendant  Clavering,  was  a  question    fVhether  exeeu^ 
which  the  present  circumstances  did  not  require  to  be  decided ;  because    tore  of  attorney 
Clavering  had  himself  submitted  to  produce  the  papers  admitted  to  be  in    entitled  to  at- 
his  possession,  if  the  court  should  so  direct.    The  objection  therefore  was    forii«y's  ortoi- 
substantially,  not  Clavering*s,  but  Reed's.    The  bill  was  for  relief,  not   ^^  ^ 
for  discovery  only ;  and  therefore  the  long  pendency  of  the  suit  did  not 
press  so  strongly  upon  the  judgment  of  the  court  as  it  would  have  done,  if 
it  bad  been  a  mere  bill  of  discovery.    OeneraUy  speaking,  and  primd  facie.    Attorney  not  a 
it  was  certainly  not  necessary  to  make  an  attorney  a  party  to  a  bill  seeking   neceasary  party 
a  discovery  and  the  production  of  title  deeds,  merely  because  he  has  them    to  a  bill  o/dit' 
I9  biA  custody  ;  because  the  possession  of  the  attorney  is  the  possession  of  eovery. 
ithe  client  [S.  L.  Furlong  v.  Howardy  3  Sch.  &  Lef.  115] ;  but  cases  might 
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r  4£2  1  or  assigns,  should  pay  th6  same  mxh.  interest  within  eighteen 
months  after  such  request ;  and  W.  was  in  like  manner  fet  into 
possession  of  the  last-mentioned  premises  :  a  bill  for  redemp- 
tion brought,  after  a  period  of  one  hundred  years  were  elapsed, 
was  dismissed,  and  that  decree  for  dismission  affirmed  in  the 
House  of  Lords. 

The  ground  of  which  decree,  as  to  the  premises  first  mort- 
gaged, appears  to  have  been,  that  the  comprising  them  in  the 
latter  mortgage  put  it  in  the  power  of  the  mortgagee,  or  his 
representatives,  to  ascertain  and  limit  the  time  of  redemption 
by  demanding  the  mortgage  money,  which  demand  was  admit- 
ted to  have  been  made  by  W. 
Amjfiutby  Any  act  of  the. mortgagee,  by  which  he  acknowledges  the 

ktwwkSgu^  transaction  to  be  a  mortgage  within  twenty  years,  will  take  the 
%Mrtg9gejkuM  case  out  of  this  rule(y);  as,  by  devising  the  money  in  case 
r9dem^Um\  tm  the  mortgage  should  be  redeemed,  or  exhibiting  a  bill  to  fore- 
^oh^^Me^^   close,  or  even  by  the  mortgagee  keeping  accounts  upon  it (2). 

So  a  man,  taking  notice  by  a  will,  or  any  other  deliberate  act, 
[  423  }      that  he  is  a  mortgagee,  will  take  the  case  out  of  the  itde  that 
a  mortgagor  shall  not  redeem  after  twen^  years. 


(3f)  Ordc  v.  AiMtJb,  del.  Chk  Ca.  9.  sapra,        (z)  3  Tes.  tt . 
4tS.    Vide  %  Ves.  juD.  84.  3  Yes.  ti. 

arise  to  render  such  a  proceeding  advisable,  as  if  the  attorney  withheld  the 

deeds,  and  wonld  not  deliver  Uiem  to  his  client  on  his  applying  for  theia. 

J¥eUk  mori*  **  '^^^  ^as  the  case  of  a  vivum  vadium^  (as  it  was  caUed,  in  contradistine- 

gogety  tkekr        tlon  to  a  morhnim  loadium^)  in  which  no  time  was  limited  for  redemption,  bat 

futtwr9  and  lue.   ^^  P^^  ^as  left  to  pay  himself  the  smn  for  which  the  estate  was  pled^ 

out  of  the  rents  and  profits  of  the  premises.    The  words  of  the  a^reemeoty 

as  stated  by  the  answer,  wew,  '  to  yield  np  and  deliyer  possession  of  the 

premises  to  ^ooke,  to  hold  om  ku  /re^koUt^  antil,  Sbc.'    This  did  not  con* 

tradict,  but  rather  appeared  to  streagthen,  the  idea  that  the  meaning  of 

the  transaction  ^as  only  to  enable  the  party  to  pay  himself  out  of  the  reots 

and  profits  of  the  estate.    These  words,  <  as  ku  freehold/  were  employed 

by  Lord  Coke  in  describing  the  estate  by  elegli— «(  Hbermn  tenemeiUKmf  be^ 

caose  nullum  tImUe  ett  idem.    Co.  Litt.  43  b.    The  agreement  was,  that 

Rooke  should  hold  precisely  in  this  manner  ;  and  if  the  c!)ue  rested  on  the 

When  debt  U       agreement  with  Rooke,  it  was  clearly  settled  that  length  ^  time  wotM  be 

pttidf  time  Ife^     mt  bar  to  redemptienj  wUess  t^  were  jinved  that  the  party  had  held  overjor  the 

giM  to  ma.         space  of  twenty  years  efier  the  debt  was  fuUy  paid  and  satis/ted.    That  length 

t>f  time  migh^  under  ntch  circumstances,  be  set  up  as  a  bar  in  the  case  of 
a  Welsh  mortgage,  as  in  an  ordinary  mortgage,  had  also  been  determined : 
/  and  if  the  assignment  to  Reed  was  only  tul  Rooke's  debt  shoi|ld  haye  been 
paid,  it  was  impossible  to  say  that  the  bar  might  not  be  set  up  in  the  pn* 
sent  case ;  and  in  a  future  stage  of  this  cause,  it  mi^t  be  just  to  determine 
aoeordingly.  But  on  this  point  the  answer  left  it  doubtful,  not  only,  whe- 
ther Reed  took  possession  under  an  agreement  to  pay  himself  bis  own  debt 
in  addition  to  Rooke's;  but,  if  he  did  so,  whether  the  amount  of  both  debts 
had  even  yet  been  sati^e^  by  perception  of  the  rents  and  profits.  Then, 
if  this  were  not  a  case  in  which  lenirth  of  time  alone  would  operate  as  a  bsr 
to  redemption,  the  question  might  still  remain,  whether  there  were  dreunn 
_  stances  to  raise  the  presumption  ef  a  release  insisted  on  by  the  defendant  ? 

PresuMplion  0/       ♦*  The  weight  */  kmg  continuance  of  possessiony  as  a  ground  far  such  redemf 
release  from        ||o»,  would  depend  most  materiaUy  on  the  nature  of  thut  possession  ;  and  here, 
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But  a  mere  conversation,  b;  which  a  person^  once  a  mort-  CMvenatUmai 
gagee,  but  to  whom  a  subsequent  conveyance  was  made,  im-  J^JJJJ^  ^ 
porting  a  title,  might  otherwise  h^ve  been  inferred  to  have  ad-  mortgage, 
milted  he  held  by  mortgage,  was,  on  an  appeal  from  a  decree.  ^en^ktiT' 
of  the  Master  of  the  Rolls,  deemed  by  the  Chancellor  not  to  <^tiime  rt- 
be  a  case  within  the  exception.    On  the  appeal  to  which  I 
have  last  alluded,  the  &cts  appeared  to  be,  that  a  surrender 
Mras  made  by  P.  to  M.,  the  re-conveyance  to  be  to  such  uses 
as  P.  should  direct,  or  to  himself  in  fee  (a).    There  was  a  sub- 
sequent surrender  to  the  use  of  himselJP  for  life,  remainder  to 
his  wife  for  life,  remainder  to  M»  in  fee,  subject  to  the  trusts 
of  the  former  conveyance.    Under  these  conveyances  P.  en- 
joyed the  estate,  without  paying  interest  until  the  year  17^1, 
when  he  died,  and  after  his  death  his  wife  enjoyed  in  like  man- 
ner during  her  life.     In  the  year  1751,  upon  the  decease  of  the 
husband,  part  of  the  premises  were  sold,  and  the  wife  joined 
in  ttie  conveyance.     She  dying  soon  after,  M.  took  possession^      [  424  ] 
and  held  the  same  without  any  account  to  1765,  and  from 
thence  to  1779  no  act  was  before  the  court  to  shew  under  what 
title  M-  held.    In  1776  a  bill  was  filed  to  redeem.    In  the 
first  answer  put  in  1780,  M.  denied  that  he  held  as  a  mortga- 
gee,* and  claimed  to  hold  by  title  under  the  second  deed.    In 
the  same  year  the  conversation  passed,  which  was  considered  as 

(a)  Pirryr,  MargtMy  t  Bro.  C.  C.  S97. 

agaioy  there  was  no  certaintv  in  the  case,  as  it  then  stood,  wliether  the  pos-  length  of  pot' 
•eMion  by  Reed,  after  Rooke's  debt  was  paid,  was  or^inally  an  adoeroe  gesnon,  dependo 
possession,  or  whether,  at  first  holding  by  virtue  of  a  distinct  agreement  ^n  nature  </ 
with  A.  B.,  his  possession  became  adverse  at  some  i^riod  snbseqoent  to  his  poeeeeeiom^whe' 
entering  nnder  mat  agreement.    In  the  latter  case  it  would  be  much  more  ^ j^  odteree  or 
ififficolt  to  raise  the  presumption  contended  for.    These  were  undoubtedly  n^^, 

Ennts  fit  for  fiu^er  mquiry.  And  in  the  present  stage  of  the  canse,  Lord 
Idon  felt  no  doubt,  that  an  attorney,  submitting  to  produce  the  title  deeds 
of  hia  client  in  his  possession,  as  the  court  sboiUd  airect,  might  be  called 
apon  to  produce  them  if  the  principal  could  himself  have  been  called  upon 
to  do  so.  And  his  Lordship  made  an  order  (1  Meriv.  723),  that  the  de*  Dieeacerf 
fendant  Clavering  should  produce  and  leave  with  his .  cleric  in  court  all  grtmted* 
drafts  and  copies  of  deeds,  letters,  and  papers,  relating  to  the  transactions 
in  question. 

On  this  case  it  is  merely  observable,  that  a  learned  extemporary  writer  Mr.  Afaddsdb^ 
has  produced  an  extract  n-om  a  manuscript  note  of  this  ludgment  of  Lord  douhte  '' 

Eldon,  whereby  his  Lordship  is  made  to  say,  ''  /  tuink  holding  over 
twenty  years  after  the  debt  is  paid  may  amount  to  saying,  that  yoa 
are  iMirred,  on  the  same  principle  as  if  it  were  a  mortgage  of  an  ordinary 
aaturey"  1  Madd.  Ch.  519,  td  edit ;  and  the  same  writer  observes  in  n.  (jr\, 
that  he  is  not  aware  of  any  case  where  the  point  has  been  so  deteminedy 
except  in  that  case.— The  rule  is  reasonable.  It  is  a  case  directly  within 
die  statute,  the  equitable  application  of  which  we  are  now  considering* 
Alter  the  rents  have  satisfied  the  debt,  the  estate  of  the  mortgagee  is  extin* 
goiahed,  and  the  mortgagor  might  maintain  ejectment,  per  Lord  Hard wicke^ 
S  Atk.  36t*  This  shews  that  a  right  commences  in  the  mortgagor  at  a  spe* 
cilic  time,  which,  if  he  neelects  to  prosecute,  the  statute  will  destroy. 
There  cxm  be  no  doubt  of  the  necessity  and  existence  of  the  doctrine  as 
quoted  above,  in  itoUcs,  from  Mr.  Merivale's  report  of  the  judgment  of 
Lord  CldoD,  in  Fenvokk  v.  Heefly  ubi  supra. 
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a  declaration!  that  M.  held  only  as  a  mortgagee.  It  was  a 
conversation  between  the  son  of  P.  and  M.,  in  which  M.  asked 
the  son,  why  his  father  did  not  pay  the  money ;  to  which  he 
answered,  because  he  was  so  poor  he  could  not  pay  it.  The 
reply  of  M.  to  this  was,  he  was  ready  to  settle  the  matter  with^ 
out  suit.  An  amended  bill  was  afterwards  filed^  and  the  cause 
was  heard  at  the  Rolls ;  and  on  the  above  evidence  being  read, 
a  redemption  was  decreed.  But,  upon  appeal  to  the  Chan- 
cellor,  the  decree  was  reversed,  on  the  ground  that  the  second 
conveyance  must  have  been  in  consequence  of  a  new  agreement, 
not  a  mode  of  keeping  up  the  mortgage ;  as  otherwise  the 
mortgagee  would  have  got  the  equity  of  redemption  for  no- 
thing, and  the  P.'s  would  have  estates  for  life,  subject  to  the 
mortgage  money,  which  was  more  than  they  were  worth :  the 
words,  ''  subject  to  the  trusts,"  must  therefore  mean,  **  subject 
;    [  425  ]      to  the  life  estates"  of  the  mortgagor  and  his  wife.     Then  if  it 

was  considered  as  matter  of  title,  the  rule  did  not  apply.  If 
M.  had  beeti  the  surrenderer  (which  he  ought  to  have  been)  it 
could  not  have  been,  that  a  coaversation  should  defeat  a  clear 
act.  Then  there  was  evidence  of  a  clear  possession  in  P.  and 
his  wife.  After  her  death  the  M.'s  took  the  estate,  and  treated 
it  as  their  own.  On  the  whole,  the  Chancellor  was  of  opinion, 
that  the  surrender  was  an  instrument  of  title ;  and  the  decree 
was  reversed  (h). 

Com  in  text  (H)  This  case  is  taken  from  a  very  inaccurate  report  of  Mr.  Brown, 

kadkt  reported^    f^  Bro.  C.  C.  397,    It  stands  as  an  aathority,  that  parol  evidence  of  verbal 

admissions  by  a  person,  (who  was  once  a  mortgagee,)  that  he  had  no  other 
title,  or  that  he  still  remains  in  his  character  of  mortgagee,  will  be  saffictent 
to  give  continuance  to  the  redemption  for  a  period  of  twenty  years,  com- 
mencinir  from  the  time  such  admissions  are  made.  The  facts  are  imper- 
fectly disclosed,  and  the  case  was  decided  on  another  point.  It  appears 
from  a  statement  of  this  case  in  t  Cox's  Ch.  Rep.  <95,  that  the  propriety  of 
admitting  parol  evidence  in  cases  of  redemption,  did  not  form  any  part  of 
the  Chancellor's  decision.  According  to  that  account,  Lord  Thurlow's 
judgment  tamed  entirely  on  the  operation  of  a  particular  surrender,  whe- 
ther it  was  absolute  or  conditional.  His  Lordship  thought  it  was  an  all- 
solute  surrender,  and  consequently  an  extinguishment  of  the  mortgage. 
R^erenee  to  In  the  three  late  cases  of  fVkUing  v.  fVkite,  Coop.  l^ep.  1.  iS.  C.  9  Cox's 

laie  €Mti.  Ch.  Ca.  390.  Reeks  v.  Poatletkwaite,  Coop.  Rep.  161,  and  Barron  v.  Martnif 

ib.  192,  this  subject  was  considerably  discussed.  In  several  preceding  cases, 

the  point  has  been  dubiously  hinted  at,  especially  by  Lord  Rosslyn  in  Lake 

T.  Thomae,  3\eB,  21,  but  in  none  of  them  did  it  receive  a  final  determina- 

•    *  txon,'^ln  fVhiiing  r.  WhUe,  (ubi  supra)  Lord  Alvanley,  M.  R.  reprobated 

the  introduction  of  the  rule,  saying  he  could  not  help  thinking,  that  it  would 

have  been  a  very  wise  provision  if  no  parol  evidence  had  been  admitted 

on  these  subjects.    It  was  clear  that  a  party  might  obtain  an  irredeemable 

interest  by  twenty  years  possession,  and  then  that  interest  was  liable  to  be 

Parol  eMenee,   totally  changed  by  this  sort  of  loose  conversation.    He  would  not  lay  it 

if  admitted f        down  in  that  case,  that  no  parol  evidence  should  ever  be  admitted,  because 

eheiuld  be  clear,   tlie  case  did  not  call  for  tliat  decision,  thougii  he  would  be  glad  to  find  it  so 

ruled.    But  this  much  he  would  say,  that  if  such  evidence  be  admitted,  it 
ought  to  be  clear,  unequivocal,  and  to  shew  a  deUheraie  intentioH  itf  giring  a 
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So,  where  a  bill  was  demurred  to,  because  it  was  to  be  re-  Mortgagee fcaife 
lieved  against  a  mortgage  after  forty-one  years,  yet,  on  a  pro-  b^rtyto^redeem 

■  «^er  twenty' 

eeven  years  had 

redemption.    His  Lordship  thought  that  the  case  of  Perry  ▼.  Marston  was  in    ^^J»^f    ^' 
its«lf  stroni;  evidence  of  the  wisdom  of  the  statute  of  Frauds ;  and  indeed    ^i^P^^**^  *^^^ 
the  conflicting  testimony  in  that  case  seems  fully  to  substantiate  the  noble 
Lord's  remark. 

In  Ksefcs  v.  PoetUtkmmlte  (ubi  snprm)  tiie  judcment  of  the  Vice  Chancellor    Vtee'ChanceU 
(Sir  Thorny  Plnmer)  is  highly  illustratlYe  of  the  point  in  question,  and    lor'sjudginent 
indeed  of  the  subject  in  general.    In  that  case,  a  bill  was  filed  for  redemp-    in  Reeks  v. 
tion  of  a  mortgage  afler  twenty  years  had  elapsed,  on  the  evidence  of  a    Postlethwtdte,  -. 
conTcrsation  between  the  attorney  of  the  mortgagor,  and  the  mortgagee 
and  his  wife,  which  conversation  was  proved  by  one  witness  only.    The 
expressions  nsed  by  the  mortgagee,  consisted  of  a  train  of  Ironical  observa- 
tions, advising  the  mortgagor,  if  he  had  any  ri^ht  to  call  a  court,  and  take 
up  the  estate.    The  whole  evidence  was  equivocal,  and  the  bill  was  dis- 
missed.   His  Honor,  however,  in  the  absence  of  an  express  decision,  was 
on  principle  of  opinion,  that  parol  evidence  was  admissible  in  such  cases, 
to  prove  an  ackuowledgment  of  the  existence  of  the  mortgage  by  the  mort« 
ga^ee.     The  leading   features  of  his  judgment  were  to  the  following 
eliect  :— 

**  The  right  to  redeem  arises  npon  the  origmal  contract  between  the  parties.   Rule  as  to 
being  by  the  very  terms  and  upon  the  face  of  the  convevance  itselt    It  is    length  rf  time 
true,  that  when  the  time  specmed  is  elapsed,  that  right  is  gone  at  law,  but   being  a  bar  to 
not  in  eottity.    That  gets  rid  entirely  of  the  objection  of  the  statute  of  redemption^  ex- 
Frauds,  tor  the  contract  was  in  writing,  and  tiie  right  of  redemption  was   ammed  uritk  a 
reserved  by  that  contract.    With  reference  to  the  rule  as  to  twenty  years   view  to  odints- 
being  a  bar  to  the  right  of-  redemption,  the  first  question  is,  is  it  an  abso-   stoii  of  parol 
lute  rule  ?  No ;  it  is  a  qualified  rule,  depending  altogether  on  circumstances,  eoidenee. 
Numberless  cases  might  be  cited  as  to  that,  first,  where  there  have  been  dis- 
abUities  of  the  party,  as  infancv,  coverture,  beyond  sea,  &c.    Now  writ- 
ing is  not  necessary  to  prove  these  disabilities,  and  it  would  often  be  im- 
possible to  procure  it ;  parol  evidence  of  them  is  always  received.    Next, 
are  disabilities  the  only  cases  in  which  the  rule  is  departed  from  ?  No  ;  re» 
eeiving  tnteresl^  keeping  accounts,  treating  it  in  any  wiU  or  deed,  as  a  mertgnge, 
and  other  acts  of  that  sort,  are  sufficient  to  take  the  case  out  of  the  rule.    These 
acts  may  be  solemn  and  deliberate  or  not,  according  as  the  party  is  attend- 
ing, or  not  attending  to  what  is  doing.    To  acknowledge  that  it  was  ori- 
ginally a.  mortgage,  is  nothing  at  all ;  that  is,  ex  coneessis,  and  conversation, 
therefore,  admitting  that  fac^  cannot  carry  it  fartlier  than  the  original  deed 
between  the  parties  carried  it.    There  must  be  evidence  that  it  is  a  sub- 
sisting mortgage.    With  respect  to  every  one  of  the  acts  in  all  the  cases  in 
which  a  redemption  has  been  decreed  after  twenty  years,  it  may  be  asked 
how  they  are  to  be  proved  ?    By  the  law  of  evidence,  must  be  the  answer. 
By  writing  only  ?    Where  is  the  law  that  says  that  P    What  precise  act, 
then,  will  be  sufficient?    The  answer  must  be,  any  precipe  act.    So,  with 
respect  to  the  statute  of  limitations,  it  might  be  shewn,  that  after  twenty 
years,  an  actual  entry  was  made,  or  that  the  party  acknowledged  the  sub- 
sistence of  his  tenancy.    So,  with  a  mortgagee,  the  acts  need  not  be  done 
with  the  other  party ;  his  own  acts,  the  mere  ex  parte  acts  of  the  mortgagee 
wUl  be  sufficient.    Cases  of  part  performance  constitute  another  class  of 
cases  in  which  parol  evidence  is  received  respecting  interest  in  land.    So 
cases  of  trust.    If  yon  tie  a  party  down  to  written  evidence,  great  iiyus- 
tice  wonld  often  happen. 

•<  On  the  other  hand.  Perry  v.  Marston  Is  certainly  a  case  shewing  the  dan-   Parol  evidence  . 
cer  of  setting  up  parol  evidence.    But  we  must  take  care  of  the  principle,    admissihle  to 
To  say  there  is  danger  of  peijury  amounts  to  little ;  because  there  is  danger  prove  right  qf 
of  penury  in  all  parol  eviaence,  and  the  objection  therefore  would  go  to  do  redemption  in 
away  with  it  entirely.  An  acknowledgment  of  a  debt  of  a  100,0001.,  rights   mortgagor, 
of  way,  easements,  watercourses,  and  numberless  other  cases,  all  of  them 
often  of  immense  value,  depend  upon  this  sort  of  evidence.    All  I  he  court 
can  doy  is  to  watch  and  take  care  of  it,  when  competent  in  its  nature.  Look 
to  the  danger  Uie  other  way,  that  is,  that  if  you  were  to  sa^,  that  after 
twenty  years  there  shall  be  no  parol  evidence  for  a  redemption ;  a  mort- 
gagee may  have  amused  his  mortgagor  with  promises  of  settling  every  day ; 
suppose,  even  interest  to  have  been  paid,  but  which  was  only  to  be  proved 
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mee  being  prolred  that  the  mortgagDr  ahotik^  ht  at  liberty  td 
redeem  after  twenty-seven  yearsy  the  demurrer  was  djsaIlow4 
ed(6);  because,  though  forty-one  years  had  passed  since  the 
mortgage,  yet  but  fourteen  had  ehipsed  after  the  time  agreed 
for  redemption. 

So,  a  mortgage  was  decreed  to  be  redeemed  upon  the  foot 
of  an  account  stated  previous  to  the  mortgagee's  entering  opoa 
the  premises,  notwithstanding  he  had  been  in  possession  fortj 
years  (c);  the  husband  of  the  heir  of  the  mortgagee  havii^en* 
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(e)  Conway  t.  Shrkaptonj  1  Bro.      and  RndimenU  of  Law  and  Eqnitf , 
Pari.  Ca.  d09.    2  £q.  Ca.  Abr.  596,      19.— jGd.] 


by  parol,  how  easy  woaM  it  be  in  racli  eases,  and  many  others  irtudi 
might  be  pat,  for  the  mortgagee  to  draw  on  the  mortgagor  till  twenty  yean 
have  elapsed,  and  then  to  hold  him  at  defiance  ?  It  seems  therefore,  reasoa- 
ing  a  prwrif  impossible  to  say  that  parol  evidence,  is  npon  principle,  inad- 
missible to  fonnd  a  right  to  redeem  after  twenty  joars,  bat  at  the  same 
time  it  most  depend  on  the  natmre  and  eircmnstances  of  each  particQiar 
case ;  and  the  facts  mast  be  tried  in  this,  as  in  all  other  cases,  by  the  rales 
of  evidence.  8ir  Thomas  Phmier  condnded  by  observing,  that  he  had 
sifted  the  case  to  the  bottom,  fhmi  respect  to  what  was  said  by  Lord 
Alvanley  and  Lord  Rosdyn  on  the  subject,  bnt  there  being  no  case  reject- 
ing parol  evidence,  he  thonght  it  nrast  be  received. 

**  Then,  how  far  the  testimony  in  the  case  before  the  court  {Reekt  v. 
Po9tkthwaUe)f  was  sufficient  to  prove  an  acknowledgment  of  the  mortgage 
by  the  mortgagee,  was  tlie  next  question  for  consideration.  A  conversatioD 
between  the  attorney  of  the  mortgagor,  and  the  mortgagee  and  his  wife, 
there  being  nobody  to  contradict  him,  must  be  looked  to  with  considerable  * 
caution.  The  conversation  happened  in  the  midst  of  the  defendants 
harvest,  when  the  witness  demanaed  tlie  mortgage  account ;  the  defendant's 
answer  was  material,  because  it  postponed  tiie  discussion  of  the  sulgect : 
his  afterwards  saying,  that  he  wanted  nothing  but  what  was  fair,  was  ad« 
mitting  nothing  at  all,  bnt  leaving  the  questton  as  to  what  waa  fair,  per* 
fectly  undecided.  The  advice  given  by  the  mortgagee  to  the  mortgagor  to 
call  a  court,  and  take  op  his  estate,  was  mere  taunting  and  Irony.  The 
mortgagee  had  sworn  in  his  uiswer,  that  that  was  the  sense  in  wnich  he 
used  the  expressions  imputed  to  him.  This  answer  was  oppoaed  by  the 
evidence  of  one  witness  only.  To  decree  a  redemption,  when  an  ignorant 
man  had  been  taken  advantage  of,  without  a  single  witness  to  explain  of 
contradict  a  conversation  set  up,  would  lead  to  excessive  danger.  In  Ferry 
V.  Marttonj  there  were  several  witnesses  examined,  and  tMir  evidence 
proved  a  dear  and  unequivocal  acknowledgment  that  the  mortgagee  had 
accounts  ready.  Bnt  m  the  case  before  the  court,  there  was  notfanig  like 
an  acknowledgment,  treating  the  mortcagee  as  a  subsistinK  incnmbrance, 
within  twenty  years.  On  these  grounds,  therefore,  Sir  Thomas  Plnmer 
dismissed  the  bill,  but  witliout  costs. 

Shortly  after  this  decision,  the  case  of  Bmron  v.  Martin  (nbi  supra)  in- 
volving the  same  question,  came  on  before  Sir  W.  Grant,  in  which  be  said 
he  agreed  with  the  Master  of  the  Rolls  hi  9¥hUhg  v.  White^  and  vrith  die 
Vice  Chancellor  in  Reeke  v.  Pootlethwmie.  The  case  of  Bmron  ▼.  Martin^ 
has  been  previously  noticed,  antea,  973,  of  this  edition,  n.  (D)^  u^ 
therefore  its  further  introduction  here  would  be  superfluous. 

The  rule  to  be  collected  ftom  these  cases  is,  that  clear  and  unequivocal 
parol  evidence  of  oral  admissions  and  acknowledgments  by  the  nsmtgageey 
shewing  a  continued  and  deliberate  intention  to  give  a  redemption,  will  be 
admitted  to  prove  an  equity  subsisting  in  the  mortgagor  and  his  reprcsea* 
tatives,  if  twenty  years  have  not  efaipsed  since  dieir  utterance.  Tbe  prin- 
ciple mentioned  in  page  4t7,  postea,  that  time  will  be  no  bar  wImto  the 
mortgagee  submits  to  be  redeemed,  may  be  considered  as  the  baaia  of 
this  rule. 
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teredinto  aD  agreement  with  the  heir  of  the  mortgagori  ^bout 
seven  years  before  the  bill  for  redemption  came  to  a  hearing, 
for  the  purchase  of  the  equity  of  redemption.  For  although, 
for  reasons  sufficiently  evident  in  the  case,  the  court  refused  to 
decree  a  specific  performance  of  that  agreement,  yet  it  seems 
to  have  been  considered,  as  an  admission  by  the  mortgagee, 
that,  at  that  time,  he  conceived  the  mortgagor  had  a  right  tO 
redeem,  which,  occurring  within  seven  years  of  the  time  of  ex* 
hibiting  the  bill,  brought  this  case  within  the  reasoning  of  that 
immediately  preceding. 

Upon  the  same  principle  a  redemption  was  decreed  upon  a  Redmptum 
bill  filed  fifty-five  years  after  the  original  mortgage^  and  forty-  ^t^vey^an 
seven  years  after  the  mortgagee  got  into  possession,  after  five  tkirtyeigki 
ejectments  brought  to  defeat  his  estate  by  a  title  paramount,  ^i^tiittii lt%tt- 
and  after  refusal  by  four  different  answers  to  come  to  an  ac-  **^>  ^  '^?*" 
count  upon  the  foot  of  the  mortgage,  and  to  redeem  (a).    For  cvH  claim. 
the  non-redemption  for  thirty-eight  years  of  the  time  elapsed      [  427  ] 
being  accounted  for,  by  having  been  occupied  in  different  suits 
brought  by  the  contending  parties,  a  period  of  seventeen  years 
only  had  run  out  between  the  time  of  settling  that  dispute,  and  y 

the  exhibiting  a  bill  to  redeem  (i). 

^      (d)  Palmer  el  oT.  v.  Jackson  «f  oT.  5  Bro.  Part.  Ca.  194. 


<I)  The  I«te  casee  on  this  subject,  and  those  which  have  not  been  ante- 
cedent W  noticed,  as  well  as  a  recapitnlation  of  the  leading  rales  on  tbU 
head  of  the  chapter,  may  with  propriety  be  introduced  in  this  place.    In 
Cook  ▼.  Amhomj  3  F.  Wms.  287,  the  rule  was  put  on  this  footing,  that    What  wiU  bat 
where  length  of  time  will  not  bar  the  right  to  bring  an  ejectment,  there  it   an  ejectmeni 
ahall  not  bar  the  right  to  file  a  bill  in  equity.    There  is  no  objection  to  the   wiU  bar  biU  tn 
role  as  it  so  stands.    Sir  Joseph  Jekyll  stated  it  nearly  in  the  same  terras   efttUy, 
in  Flayer  ▼.  Lavingtanf  1  P.  Wms.  270,  and  in  that  shape  it  was  approved 
by  Lord  Redesdale  in  Hovenden  v.  jLord  Annealey^  2  Sch.  Sc  Lef.  637,  who 
said  that  every  new  right  of  action  in  equity,  whatever  it  might  be,  most 
be  acted  upon  at  the  utmost  within  twenty  years  after  it  accrues. 

And  here  by  the  way,  note,  that  when  tiie  equity  of  redemption  is  juurred    Mortgagor  bar* 
by  length  of  time,  the  mortgagor  is  also  barred  of  all  writs  of  right;  and   red  ^  wrtl  ^ 
other  remedies  by  real  action,  the  mortgagee  becoming  as  against  him  and   right; 
his  heirs,  absolutely  and  indefeasible  seised  of  the  estate  for  the  term  or 
interest  granted ;  but  a  second  mortgagee,  who  advances  his  money  with-    bvti  second  mor^ 
oat  notice  of  the  first,  wiU  not,  it  seems,  be  affected  with  the  mortgagor's   gagee  not  of" 
non-possession,  that  is,  if  the  mortgagor  be  out  of  possession  twenty  years,  feeted* 
and  the  second  mortgagee^eceive  interest  oo  his  security  during  any  por- 
tion  of  that  period,  then,  though  the  first  mortgagee  may  have  been  in 
possession  for  twenty  years,  it  will  not  destroy  the  right  of  the  second 
mortgagee  to  redeem,  though  it  will  the  right  of  the  mortgagor.    See 
postea,  538,  in  the  text. 

In  an  Anomfnums  cote  in  Atkyns,  vol.  iii.  313,  it  vras  argned,  on  the  part    Ol^ectums  thai 
of  the  mortgagee,  tliat  whoever  came  for  a  redemption,  must  shew  a  dts>   mortgagor  did 
ability  in  the  owner  of*  the  e<|nity  of  redemption  to  come  sooner,  and  that    not  come  soonerf 
if  the  court  should  b^  aatished  in  this  respect,  yet,  it  would  not  decree  a   and  that  ac* 
redemption,  where  it  Vould  subject  the  mortgagee  to  ^eat  incoolVenience   counts  are  per^ 
in    taking  the  account.    I^rd  Hardwicke  however  said,  he.  knew  of  no   niesed^no  aoaiii* 
such  mlesy  and  observed,  that  whenever  the  court  decreed  a  redemptioB, 
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Mor^agee  tub-      And  if  the  mortgagee  submit  to  be  redeemedi  time  wffl  be 

mUUngtore.  ^ 

demptton,  tune 
no  bar. 


Mor^ttger  geni 
to  hoDy  if  his 
ease  inequit- 
abU. 


ReeitaU  in 
deeds  between 
mortgagor  and 
mortgagee, keep 
dive  redemp- 
tion. 


So  do  recitals 
between  tkbrd 
persons* 


Redemption  d/e» 
creed  nfter 
thirty-four 
wears  possession 
by  mortgagee. 
Oft  recitals  in 
deedsj  between 
him  and  third 
persons. 


it  proTided  u  well  as  it  could  against  laying  the  mortgagee  under  incoo- 
venience  in  passing  liis  account 

But  although  it  b^  not  necessary  for  a  mortgagor,  appl^g  to  redeen 
within  twenty  years,  to  shew  impediments  which  prevented  htm  from  comug 
sooner,  yet  if  there  are  gross  laches  {Hmmood  v.  Ogkmderj  6  Ves.  199),  or  ff 
there  h^s  been  that  delay  or  forbearance  that  makes  it,  not  iU^ffily  hot 
inequitable  to  demand  t>ayment,  a  court  of  equity  will  tell  the  plainW,  that 
.  the  law  to  which  he  is  entitied,  is  not  that,  which  is  adnunistered  in  equity, 
and  will  Teave  him  to  his  remedy  by  an  action  at  law.  Foster  v.  IfodgsM, 
19  Yes.  185. 

As  to  the  ackhowledgment  of  the  mortgage  by  means  of  recitals,  or  other 
acts  in  pais  ;  Lord  Redesdale  observed,  in  Carew  v.  Johnston,  t  Sen.  &  Lef. 
S95,  that  it  was  every  day's  practicie  to  conclude  a  ibor^gee  by  recffob  fii 
his  own  deeds  (vide  t  Bro,  C.  C.  399).  Estates  were  often  made  redeem- 
able by  such  recitals,  where  otherwise  they  would  not  be  so.  And  lus 
Lordship  said  he  Hemembered  a  case,  where  the  evidence  to  make  »  mort- 
eage  redeemable,  which  otherwise  would  not  have  been  so,  on  account  of 
length  of  time  since  the  mortgagee  had  obtained  possession,  was  a  deed, 
reciting  that  a  specific  sum  was  due  which  greatly  exceeded  the  value  of 
the  land,  and  therefore  conveyed  the  estate  absolutely ;  and  it  was  con- 
tended, that  notwithstandmg  the  terms  of  the  deed,  die  partiea  cntiDed  t» 
the  redemption,  shoi|ld  be  at  liberty  to  shew  a  less  sum  due  than  was 
recited  in  the  deed.  But  Lord  Kenyon  said,  ^  no ;  if  you  use  this  deed  to 
ihew  the  property  redeemable,  yon  muftt  take  the  acknowledgment  al- 
together as  it  stands." 

in  corroboration  of  these  remarks.  Sir  W.  Grant  decided,  (a^alhst  the 
heir  of  the  mortgagee,  and  a  purchaser  with  notice,)  that  redemption  shouM 
be  decreed  after  Sie  lapse  of  twenty  years,  if  within  that  period,  any  ac- 
knowledgn^nt  of  the  mortgace  by  the  mortgagee,  or  those  claiming  under 
hun,  had  been  made,  not  omy  in  transactions  between  the  mortgagor  and 
mortgagee,  but  also  in  transactions  between  third  persons,  to  which  the 
'mortgagor  and  his  heirs  were  not  parties.  Hansard  v.  Hwniijft  18  Yes.  45S 
Hardy  v.  Reeves,  4  Yes.  466.  5  Yes.  426,  cited  3  Madd.  Rep.  188,  n.  (a). 

'Sir  W.  Grant's  judgment  in  this  case,  is  so  forcibly  apposite  to  a  dse 
consideration  of  the  point  in  questloB,.  that  a  detailea  statement  of  it 
here,  will  not  require  the  introduction  of  an  apology.    The  leading  fea<> 
tures  of  the  case  were  shortly  these : — In  I80f,  a  suit  was  institnted  by 
the  heirs  of  the  original  mortgagor  for  a  redipAiptioni  insiitittg  upon  the  ads 
of  the  mortgagee,  bv  certain  deeds  of  1773  and  1786,  treati^  the  estate  as 
redeemable.    The  defendant  contended,  that  since  there  was  no  trace  of 
any  account,  no  commrmlcatioo,  receipt  ef  interest,  no  transactioii  what- 
ever with  the  mortgagor,  no  drcumstance  to  shew  that  the  raortgaee  waa 
existing,  except  a  settlement  in  1773,  on  tlie  marriage  of  the  rfittdnaiy 
legatee  of  the  mortgagee,  and  a  deed  in  1786,  in  which  it  was  ayerred, 
that  the  estate  in  question  was  treated  as  a  mortgaged  estate ;  and  since  no 
step  had  been  taken  until  this  bill  was  filed  In  1802,  after  a  period  of  fh«rf|F- 
/oar  years,  from  1768,  when  a  decree  tn  the  cause  declared  the  Interest  to 
be  redeemable,  it  was  then  too  late  to  come  for  a  redemptloii.    The  Master 
of  the  Rolls :— <'  Althouah  I  thought  tiiere  was  very  little  room  for  donhc 
npon  this  question,  I  wished  to  have  an  opportunity  of  inspectiiig  the 
different  deeds.    The  bill  was  filed  for  the  redemption  of  a  mortgage  naade 
in  1732.    The  defendants  allege,  that  the  redemption  is  barred  by  the 
ieagth  of  thne.    Itis  admitted,  that  the  mortgagee  has  been  in  poaseasioa 
for  more  than  twenty  years  before  the  bill  filed.    There  Is  no  evidence  of 
any  interest  paid,  or  of  accounts  rendered  or  kept  by  the  mortgagee  within 
that  period ;  but  the  plaintiffs  allege,  that  vrithin  that  period  tte  moAngee 
has  treated  it  as  a  subsisting  mortgage,  and  therefore  cannot  oonteiid  &aC 
it  bas  become  irredeemable.    It  is  adSnitted  on  all  sides,  that  the  mortgage 
must  be  taken  to  have  been  redeemable  in  1768,  the  time  of  Robert  Frya^ 
death.    Then  the  plaintiffs  say,  that  by  deeds  executed  in  1773»  and  In 
1786,  the  mortgagee  treated  it  As  a  subsisting  mortgage,  md  that  withfai 
twenty  years  after  tlie  latter  period  ;  vie.  in  1802,  the  hill  for  a  i 
tion  was  filed,  and  therefore  the  plaintifis  come  in  sufficient  tfane* 
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TbnBf  where  a  bill  was  brought  to  redeem  after  die  mort- 
gagee had  been  m  poaseaaion  from  1707  to  1732,  the  year  in 


deeds  certainly  do,  Ifl  llie  pldnest  and  most  explicit  tenns,  treat  this  as  a 
mortgage  interest    It  is  the  money  dne  opon  tlie  mortgage  that  is  the 
subject  of  the  settlement,  made  by  the  first  of  tiiem,  and  of  the  security, 
created  by  tte  second ;  tiie  mort|niged  premises  are  assigned  by  each,  bat 
It  Is  the  money  doe  thereon  that  Is  the  direct  subject  of  both.    It  is  how-  Ol^eeiwiu  tJuU 
ever  said  for  the  defendants,  that  these  acknowledgments  made  in  dealhig»  recitaia  dumid 
with  Hard  parties,  are  totaHy  foreign  to  the  raor^cor ;  and  that  the  ac*   ^  jn  ^^g^s  ^. 
haowledgment,  which  is  to  operate  so  as  to  l>ar  the  ol^ecdon  from  length  of  tween  mortga" 
time,  shonld  be  an  acknowledgment  arising  oiit  of  some  transaction  directly   ^^  ^ij  t/iort^ 
between  the  mortgagor  and  mortgagee.    How  fir  that  wovld  be  the  more   ga^e^  «f^er^ 
rmwonable  nde,  I  shaH  not  now  examine :  but  certhinly  it  i$  noi  ike  uUl-    ruled, 
yi9ked  owe.    Upon  the  estabfished  doctrine  of  the  court,  therefore,  the 
tec<»gnitiott  in  the  deed  of  1786,  of  tiltts,  as  a  subsisting  mortgage,  is  suf- 
ficient to  prevent  the  mortgagee  from  now  setting  up  the  length  of  time 
acaiiist  the  right  of  redemption  ;*'  and  therefore  his  Honour  made  the  decree 
above-mentioned. 

And  here  note,  that  the  statute  may  operate  as  tm  equital>le  bar,  not-    Analogy  to  sto- 
witlntanding  the  existence  of  an  outstanding  legal  estate*    Thus,  in  Duvie    tute  nuty  ope^ 
▼.  BeanMoM,  1  Ch.  Ca.  39.  S.  C.  Nel.  76,  where  the  legal  esUte  of  a  copy-   nUfy  alttunigh 
hold  was,  and  continued  to  be  outstanding  in  a  trustee,  the  owner  of  the    Ug^i  etMtt  oui* 
^jnitable  estate,  who  had  acquiesced  for  twenty  years  in  the  adverse  posses-    standing. 
sioa  of  the  person  to  whom  me  estate  was,  by  mistake,  supposed  to  belong, 
waa  held  to  be  barred  hi  equity,  by  analogy  to  the  statute,  and  his  bill  for 
nHef  was  on  that  ground  dismissed,  thouffh  It  was  clear  he  would  have 
been  entitled  to  it,  had  tfie  suit  been  instituted  before  the  twenty  yean 
md  expired.    Et  vide  ChoUnandOiy  v.  CHnton^  postea,  Appendix,  XXYI. 

Vhen  a  person,  through  ignorance  of  his  riffht,  neglects  to  claim  within    Jgnortmee  of 
the  limited  tfane,  tiie  rule,  in  a  general  point  of  view,  is  not  on  that  aceoant   rigkJtM  or  dis- 
less  applicable  or  less  hostile  to  bis  demahds.  And  it  behig  a  mere  arbitrary    <ress  •/  parHa, 
positive  rale,  and  a  fixed  period  being  ascertamed,  it  would  not  be  soiumI   mobm'io  mle. 
discretion  in  the  courts,  from  circomstances  of  dktrem  or  embarrasmunt,  to 
ghre  relief  beyond  tfie  time  prescribed.    Indeed,  if  the  parties  sleep  so  long 
•n  their  rights  (observed  Lord  Redesdale  in  Hovenden  v.  Anneotey,  nbl  supra), 
as  to  |ive  cause  for  the  application  of  the  rule,  it  is  but  reasonable  they 
■hosldsafrer  the  consequence  of  their  laches,  and  thou^  It  is  said,  and 
tmly,  that  the  plaintiffs  in  this  suit,  and  those  under  whom  tiiey  claim,  are 
perMos  embarrassed  and  reduced  1^  the  fraud  of  others,  vet  the  court 
eamiot  act  upon  such  circumstances.    If  it  did,  there  wonla  be  an  end  to 
nil  ffanifation  of  actions  in  cases  of  distressed  persons ;  for  if  relief  might 
he  given  after  twenty  years,  on  the  ground  of  such  distress,  so  might  it 
eAer  thirty,  forty,  or  fifty ;  there  would  be  no  UmitatioB  whatever,  and 
•llproperty  would  be  thrown  into  confusion. 

Circumstuces  of  cM^orrossaicR^  and  ^gaofancc  of  right,  are  still  however   Bui  ihiy  we 
looked  npon,  as  affording  some  palUation  for  not  endeavonrlng,  on  the    ctrcwNStancei 
one  bend,  to  avert  what  the  party  conld  not  have  prevented,  and  for  not   offor^Smg  somm 
IMtisecnting,  on  the  other,  a  cuim  which  the  party  was  not  aware  of.  poUioliMi. 

In  the  late  case  of  Chalmer  v.  Brudleyy  (ubi  supra)  page  409,  tn  nsHc, 
the  jplaintifls  stated,  that  they  were  ignorant  of  the  facts.    It  was  possible, 
aaia  Sir  Thomas  Plumer,  they  nd^t  be  so.    But  was  there  not  any 
thing  that  micfat  lead  them  to  that  knowledge  ?— Nothing  appearing  on 
the  case,  his  Honour  directed  an  enquiry,  wfae^er  the  ptahttms  had  any 
notice  of  these  circumstances,  fmplied  or  otherwise ;  observing,  that  the 
feaaon  why  he  directed  this  enquiry  was,  that  though  he  was  unpressed 
with  the  Impolicy  of  permitthiff  stale  demands  to  be  brought  forward, 
thoiif^  he  knew  that  on  the  pmciples  sUted  in  SmifJb  v.  CUty^  Amb.  645. 
5  Bco.  C.  C.  639,  n.  (t),  a  court  of  equity  was  not  to  be  called  into  action 
1^  tlioie  who  were  not  vigiUnt  In  support  of  their  rights,  and  was  aware 
or  the  monstrous  inconveniences  that  would  result,  if,  at  some  period,  the 
door  was  not  shut  to  litigation ;  yet  he  fell  in  entirely  with  the  ophnion 
expressed  by  Lord  Alvanley  in  PUkgnmg  v.  SUtmford^   f  Ves.  jnn.  a7f . 
J%ere  the  snit  was  commenced  after  a  lapse  of  thirty-five  years,  by  per- 
who  declared  themselves  to  have  been  ignorant  of  their  rights.    Lord 

BBS 


ssa 


CAP.  XI« 


MVHO   MAT   CLAIM 


which  the  bill  was  filed  («);  and  the  defehdant  (It  being  a  family 
affair)  subioitted  by  his  answer  to  be  redeemed  notwithstanding 

(e)  Procter  v.  Oatea,  S  Atk.  140. 
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Mortgage  tnay 
be  redeemable 
OM  to  one  partf 
bui  not  oito 
another,  at 
same  time. 


AWanley,  under  the  circamstancefl  of  tbat  case,  could  Dot  be  sore  that 
they  were  not  ignorant,  and  therefore  stating  strongly  his  opinion  Id  faYOiir 
of  the  general  principle,  that  a  party  ought  to  be  barred  by  len^  of  time, 
and  lamentittg  that  he  could  not  in  that  instance  follow  it,  he  directed  simi- 
lar inauiries,  stating,  at  the  same  time,  that  if  he  (Lord  Alvanlev)  were  tiien 
to  decide  the  case  before  him,  he  would  decide  it  against  the  ptaintifb,  and 
that  by  the  enquiries  he  did  not  decide  one  way  or  the  oUier,  and  would 
afterwards  consider  whether  there  was  sufficient  equity  in  the  bill  or  not.— 
It  was  Uierefore,  because  there  was  not  before  him  any  direct  and  positive 
evidence  that  totally  excluded  all  doubt  upon  it,  that  Sir  Thomas  Plomer 
directed  the  enquiries  in  ChaJmer  v.  Bradley,  to  obtain  some  light  on  the 
circumstances  under  which  the  indisputed' enjoyment  of  the  property  had 
gone,  re!(^rving  to  himself  to  judge  what  should  be  the  effect  of  the  facts 
which  might  be  found  by  the  Master,  or  what,  even  witliout  that  result, 
he  roi^it  think  right  to  be  done.    Vide  etiam,  postea.  Appendix,  XXVI. 

In  the  great  case  of  Cholmowdeley  v.  Clinton,  recently  decided,  and  which 
may  be  fairly  called  the  Magna  Charta  of  this  branch  of  the  law,  the  mort- 
gagor and  his  heir,  had  been  in  possession  of  llie  estates  in  question  for 
upwards  of  twenty  years,  regularly  paying,  in  the  mean  time,  interest  to 
the  mortoagee.    The  mortgage  being  in  fee,  the  mortgagor  had  merely  aa 
equity  of  redemption. ,  After  twenty  years  had  expired,  a  claimant  pre* 
ferred  a  bill  in  equity,  alleging,  tliat  under  the  sound  interpretation  of  a 
wUl  (whk;h  was  the  foundation  of  the  said  mortgagor's  title),  he  was  the 
true  owner  of  the  estates  in  mortgage.    To  this  claim  the  twenty  years  pos- 
session was  opposed,  but  it  was  objected,  that  the  statute  could  form  do 
impediment  in  this  case  to  tlie  title  of  the  claimant,  since  there  was  no 
adverse  seisin,  the  twenty  years  possession  being  of  a  mere  equity  of  which 
no  seisin  could  be  had.    It  is  sufficient  to  state  here,  that  this  argument  did 
not,  in  the  end,  prevail,  though,  from  tiie  way  in  which.it  was  supported, 
much  weight  was  given  to  it  by  the  opinions  of  four  of  the  Judges  before 
whom  the  case  was  successively  argued ;  and  the  point  was  not  finally  der 
lermined  until  it  reached  the  House  of  Lords.    The  case  is  reported  in  its 
various  stages  by  Vesey,  Cooper,  Merivale,  Baniewell  &  Alderson,  and 
Jacob  &  Walker,  and  occupies  in  the  whole  nearly  500  pages.    lo  re* 
gard,  that  it  contains  several  points  on  the  law  of  mortgages,  which  caiv> 
not  be  well  developed  without  some  narration  of  the  facts,  the  Editor  has 
added  an  abridgment  of  this  voluminous  case  in  the  Appendix,  so    far 
as  it  respects  the  subject-matter  of  this  Treatise,  which  he  conceives  will 
not  be  unacceptable  to  the  practical  law  yer,  whose  time  cannot  be  veiy 
profitably  devoted   to  the  tedious  perusal  of  such  a  ponderous  mass  of 
matter,  merely  for  the  detection  of  a  single  point.    To  this  abridgmcnC 
reference  is  made,  which  of  course  renders  fnilber  notice  of  the  casa 
here  unnecessary. 

It  should  seem,  that  an  estate  may  be  redeemable  as  to  one  part,  and 
irredeemable  as  to  another  part,  through  tlie  effect  of  length  of  thna, 
althou^  the  whole  may  have  been  originally  comprised  in  one  raort«^fe. 
This  rule,  if  it  can  be  established,  has  no  tendency  to  encroach  on  the 
well  settled  axiom,  that  the  redemption  of  the  mortgage  roust  be  entire  or 
not  at  all.  This  latter  rule  applies  only,  where  a  person  has  two  recent 
mortgages  on  distinct  estates,  and  the  right  to  redemption  is  not  in  dispute. 
Rut  where  a  person  has  two  niortgages,  one  of  which  has  been  abandoned 
for  more  than  twenty  years,  and  tlie  other  has  been  acknowledged  by  the 
mortgagee  to  be  an  existing  charge  within  that  period,  it  seems  impossible 
to  contend,  that  such  admission  by  tlie  mortgagee  as  to  one  mortgage,  shall 
revive  the  redemption  as  to  the  other.  But  it  is  more  difficult  to  suggest 
any.  well-founded  argument  against  the  resuscitation  of  tlie  whole  mortgage, 
if  U\e  mortgagee,  on  au  assignment  of  part  of  the  premif^es  to  a  third  per- 
son, states,  that  he  so  assigns  them,  subject  to  all  liability  of  redemption 
which  resides  in  the  original  mortgagor.  Lord  Ring  was  clearly  of  opi- 
nion in  Rakeetrawv.  Brewer,  Mosc.   189,  that  if  the  mortgagor  were  ia 
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the  length  of  time.  Lord  Hardwicke,  though  he  raid  be  8aw 
no  colour  for  the  redemption,  yet,  on  the  defendant's  submis- 


possessioh  of  any  part,  he  shonld  be  admitted  to  redeem  the  -whole ;  for  part 
he  might  redeem,  as  being  in  possession  thereof,  and  part  he  coutd  not,  seps^ 
rately  from  the  vrhole.  And  it  might  be  argued,  that  an  acknonvledgment 
of  the  existence  of  the  mortgage  as  to  part  of  the  premises,  would  be 
equivalent,  for  the  purposes  of  redemption,  to  a  retension  of  possession  aa 
to  that  part ;  and  therefore,  since  he  might  redeem  part,  he  should  be 
admitted  to  a  redemption  of  the  whole,  because  a  mortgage  is  not  to  be 
Tedeemed  by  piece-meal,  bnt  entirely,  or  not  all.  But  the  case  in  con- 
templation is  this :— Suppose  the  mortgagee  to  have  been  in  possession 
twenty  years,  and  by  his  will  to  have  devised  one  part  of  the  mortgaged 
estate  to  A.  and  another  part  to  B. ;  if  A.  acknowledge  the  mortgage  in  any 
way,  the  question  occnrs^-how  will  that  affect  B.?  I^d  Eldon  has  said,  in 
Jjake  V.  Th»ma9^  3  Ves.  22,  that  he  recollected  a  long  case  before  Sir  Thomas 
Clarke,  (probably  that  of  LtUlereU  v.  Love,  note(B),  antea,  p.  416,)  in  which 
-a  mortgaged  estate  had  come  into  the  hands  of  two  different  families,  and 
redemption  was  refused  as  to  part,  from  length  of  time,  and  opened  as  to 
other  parL  on  the  ground  that  mortgage  accounts  had  been  kept  by  the 
owners  of  that  part ;  and  there  was  also,  it  appeared,  a  devise  of  it  as  a 
mortgage.  .  This  may  be  considered  as  deciding  the  hypothecated  case  in 
favour  of  B.,  and  as  establishing  the  rule  to  a  certain  extent,  that  an 
estate  may,  at  one  and  the  same  period,  be  redeemable  as  to  one  part,  and 
irredeemable  as  to  the  other  part,  from  length  of  time. 

It  is  further  observable,  that  the  reason  of  the  rule  under  consideration,   jfo  time  a  Utr 
and  consequently  the  mle  itself,  is  inapplicable  to  the  case  of  a  rent-charge,  fo  redflapftra 
One  objection  to  redemption,  after  the  lapse  of  a  great  length  of  time,  cf  rent  ehargtm 
arises  from  the  difficulty  it  lays  the  mortgagee  under  in  accounting.    Now  (g^  m.^ 
#At#,  in  the  case  of  a  rent-charge,  cannot  exisL    A  distinction  of  this  kind 
was  taken  in  the  ease  of  Lard  fVidringtori  v.  Jennings^  in  Lord  Harconrt*s 
time,  cited  by  Sir  Joseph  Jekyll  in  fiyer  v.  LmiMgten,  1  P.  Wms.  270,  et 
▼ide  S.  P.  antea,  133,  of,  this  edition,  where  the  court  took  a  difference 
between  a  mortgage  of  a  rent-charge,  and  of  land,  and  allowed  a  redemp- 
'  tion  in  the  former  case  after  a  lapse  of  eighty  years. 

To  recapitulate  the  principal  points  adduced  under  the  present  division   EpiUme  o/ 
of  the  chapter,  and  to  commence  with  the  statement  of  a  general  rule,  we  finnt$  addnctd 
'  cannot  do  better  than  refer  to  the  ontline  of  the  doctrine  sketched  by  in  tkii  dwtum 
SirR.  P.  Arden,  M.  R.  in  the  case  of    n'hiting  y.lVhUe,    2  Cox,  293.   of  ckapier. 

-  ^  The  possession,"  he  is  there  made  to  observe,  '*  must  be  such  as  shews 

-  that  tlie  mortgagee  held  it  as  his  own  estate.  If,  therefore,  any  interest  . 
has  been  received,  or  if*  an  account  has  been  settled  between  the  mortgagor 
and  mortgagee  of  what  is  due  upon  the  mortgage,  whereby  it  appears,  tliat 
the  mortgagee  considers  himself  as  having  only  a  redeemable  interest,  or 
if  by  any  solemn  act  of  the  mortgagee,  such  as  a  wUl  or  settlement  made  by 
the  mortgagee,  it  appears  that  he  conMders  the  estate  redeemable,  it  shall, 
as  against  him  and  all  claiming  under  him,  be  held  to  be  so,  and  the  time 
will  only  run  from  the  date  of  snch  aeknowledgment. — But  this  is  to  be 
understood  only  in  cases,  where  there  is  no  fraud  or  improper  covenants, 
'Whereby  the  mortgagor  may  be  prevented  from  redeeming." 

In  addition,  we  may  observe,  that  the  acknowledgment  of  the  mortgage  Acknowledg- 
as  a  redeemable  interest  in  a  letter  to  a  friend  y  or  in  a  settlement  between  third  nunt  qfmurt* 
parties  (2  Coxe^s  Ch.  Ca.  294),   or  in  a  surrendery  to  which  neither  the  gage  in  letter, 
mortgagor  nor  his  heirs  are  parties  (Hansard  v.  Hardy y  18  Ves.  455),  <>r  by   $ettlementy  oj- 
means  of  an  assignmenty  wherein  the  estate  is  treated  as  subject  to  redemp-  ngnmenty  svr- 

-  tion  {Smart  v.  Hunty  4  Ves.  478,  n.  a.)  these,  and  other  deliberate  acts  of  a  render,  reettal, 
similar  nature,  will  be  sufficient  to  keep  alive  the  equity  of  the  mortgagor  answer   devise, 

'    and  his  heirs,  to  the  redemption  of  the  estate.    So,  an  answer  in  Chancery  (y  demand  qf 
(Procter  v.  Oales,  2  Atk.  140),  a  recital  in  a  deed  {Carew  v.  Johnstone,  2  Sch.  jniercal  or  pro- 
A  Lef.  295),  a  detise  in  these  words,  '<  all  my  mortgaged  estate,''  or  in  ^^  o/*ac«o«at. 
words  of  like  import  (Jftoa.  3  Atk.  314),  the  demand  as  distinguished  from 
the  receipt  of  interest  {Trash  v.  fVhUey  3  Bro.  C.  C  289),  and  an  account 
kept  {Vernon  v.  BethtUi  2  Eden  Rep.  U4),  stated  (antea,  4t6),  settled 
{Anon.  2  Atk.  533),  or  promised  (antea,  page  416,  of  this  edition,  n.  (B), 
will  have  the  sime  effect ;  for  the  rule  proceeds  on  the  notion  of  a  dereliction 
of  the  pledge  j  and  the  difficulty  of  making  up  accounts  after  a  great  length  ^ 
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slon,  decreed  sn  aooomit  of  what  wae  due  for  pnBc^Mlp  int^ 
rest,  and  coete^  and  directed  the  plaintiff  to  pay  the  same  in  six 


nf  time,  caimot  spply  to  eases  where  the  party  hi  i>o8sessioii  of  Hie  pledge 
continuesto  treat  it  as  sobject  to  redemptioD;  bat  the  men  demmtd  of  aa 
aeeaimty  without  procen-or  ackDowledgment  {HoMe  v.  Hmhf^  1  Ves.  &  Bea. 
540),  or  an  acoonnt  stated  without  the  authority  of  the  mortgagee  (Bstm 
T.  MwrttHf  Coop.  Rep.  I9t),  or  a  devise  in  the  words  aboTe-mentioBed,  after 
a  foreclosure  or  a  eouTeyance  of  tiie  equity  of  redemption  {SUbenduldt  ▼. 
Schiohy  S  Ves.  Sc  Bea.  45),  will  not  tske  the  ease  ont  of  the  principles 
adopted  by  courts  of  equity  hi  anatogy  to  tlie  statnie ;  and  where  it  so 
liappens  that  the  person  to  pov  tlie  interest  on  the  mortgage,  is  tlie  aaase 
person  who  is  to  rteewe  it,  as  if  a  tenant  for  life  of  the«quity  of  redemption 
has  conveyed  his  life  estate  to  the  mortgagee,  tfccrs,  the  presumption  wiU 
not  arise,  and  altiiongh  twcn^  years  dapse,  the  mortgage  will  lie  redeem- 
able; CorbeH  v.lBarlcer,  5Anst.755.  &C.  antea,  9^7,  of  this  edition, 
note  (A).  Some  of  the  books  seem  to  sanest,  that  a  osaiMasrf  aegntesemcB 
by  the  mortgagee  in  tiie  mortgagor's  right  to  ledeem,  is  requisite  to -keep 
alive  the  equi^.  But  It  is  observable,  that  any  one  of  tiie  acknowledg- 
ments, just  mentioned  will  singly  confer  a  right  of  redemption  on  the  mort- 
gagor, and  fab  heirs,  for  a  period  of  twenty  yean,  from  the  time  such 
acknowledgment  shall  have  been  made,  and  fer  a  further  period  of  ten 
years  beyond  that  time,  if  the  mortgagor  or  his  heirs  shall  be  infeint,  lunatic, 
under  duress,  be  beyond  sea,  not  having  absconded,  Jraasr  v.  SVasey,  3  P. 

^ Vms.  it87,  n.  (B),  or  under  any  otlier  l^(al  disability. 

Omu  Ue$9m  The  omis  lies  on  the  mortgagor,  to  shew  some  acknowledgment  by  tiie 

nMf^gjjgor,  WAS  mortgagee,  in  which  he  has  treated  the  mortgage  as  existing  within  the 
imufJUe  btU  qf  period  prescribed.  And  vrith  regard  to  a  bill  of  discovery  for  this  purpose, 
^^tcwery.  {f  the  plaintiff  be  not  entttied  to  rehef,  the  prayer  of  his  bUl  will  not  he 

allowed.    Hodte  v.  Heutuy  (ubi  supra).    It  remafau  to  state,  that  when  a 
redemption  is  decreed  after  a  long  period  of  possession  by  the  mortgagee 
and  his  heirs,  the  account  of  the  rents  and  profits  in  their  hands,  is  seldom 
carried  back  further  than  to  the  commencemeat  of  the  defendants  posses- 
sion ;  and  ikU  to  discourage  the  stirring  up  of  dormant  titles.    P^rUr  v. 
A$  to  accwatt      Emery^  1  Ch.  Rep.  97.    Tlie  court  provides,  as  well  as  it  can,  against  tlie 
tfi  can  decree      inconvenience  to  tvhtch  its  decree  will  subject  the  mortgagee  by  entangling 
beegahutmoti*  him  with  a  long  and  perplexed  account;  and  in  the  case  of  Welch  mort- 
fttgee,  gages  no  notice  is  taken  of  the  improved  rental  of  the  estate.    A  state- 

ment of  property  written  by  a  testator,  as  alsoiiis  hooks  of  account,  will  be 
admitted  as  evidence  to  shew,  that  he  considered  the  mortgage  to  be  subsiot- 
ing  at  the  respective  times  of  such  entries  or  statements.    Dntee  v.  Dnmi- 
son,  6  Yes.  385.    But  If  the  mortgagor  take  advantage  of  this  evidence, 
it  is  but  fair  that  he  should  allow  tlie  correctness  of  the  account  which  1ms 
thus  assisted  him  in  establishing  his  claim.    Indeed,  it  is  a  firmly  settled 
principle  of  equity,  that  no  one  shall  be  permitted  to  select  eertain  parts  of 
a  mununent  which  make  for  his  own  case,  and  reject  other  parts  whi^ 
militate  against  him :  if  he  claims  at  all,  he  must  either  acquiesce  in  the 
whole  paper,  or  renounce  the  benefit  of  it  entirely,  he  cannot  claim  under  it 
Old  account         ^"®  minute  and  the  next  contravene  it    On  an  inquiry,  therefore,  intp  re- 
primft  facie        mote  transactions,  accounts  icept  by  the  deceased  party  at  the  time,  will  be 
eorrect,  directed  to  be  taken  as  vrimA  facie  evidence  of  his  receipts  and  payments, 

throwing  on  the  other  side  the  imtis  of  Impeaching  them  ;  and  the  account  is 
not  to  be  gone  through  item  by  item,  for  it  would  be  too^much,  at  'the  dis- 
tance of  forty  years  or  other  distant  period,  to  call  ibrvoucfaen  of  every  pa>- 
ment ;  and  in  mercy  to  the  parties,  it  is  always  an  object  to  save  thean  the 
expeoce  in  which  they  would  be  involved  by  going  minutely  into  the  par« 
ticulars  of  such  an  inquiry.  Ckalmer  v.  Bradley^  1  Jac.  Sc  Walk.  66, 
Decree  lo  re-  It  is  proper  to  add,  that  If  a  redemption  be  decreed  on  the  ground  of  aome 

deem  aamot  be     acknowledgment  or  otherwise,  the  decree  cannot  be  pronounced  on  a  bill 
OH  bill  of  fm-     of  revivor.    When  a  suit  for  redemption  has  been  commenced  and  afber- 
vor*  vrards  discontinued,  the  proper  mode  of  renewing  ir,  seems  to  be  by  nrp- 

plemental  bill  in  the  nature  of  a  bill  of  revivor.  BUwk  v.  Thomatf  9  Ves. 
jnn.  669.  In  one  case,  where  a  redemption  of  a  stale  mortgage  was  decreed 
after  the  mortgagee  had  been  in  possession  sixty-eight  years,  the  decree  was 
reversed  in  the  House  of  Lords,  because  it  was  prownmeed  tmmbiU  ^r«etiisr, 
which  was  held  to  be  improper.    The  reversal  was,  however,  without  pre* 
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nonths  after  the  Master's  report^  or,'  in  ^efiudt,  the  bil)  ta  be 
dUmissed  without  costs  (fp). 


SO^ 


(€»)  [In  like  manner,  if  the  mort- 
fagee  sabmit  to  be  redeemed  after 
n  conTeyance  of  the  equity  of  re- 
demption, it  will  revive  the  mort- 
nge.  Thus  \n  Seymour  v.  Tmdett^ 
Finch's  Rep.  f  84,  the  bill  was  to  re- 
deem lands  mortgaged  to  the  de* 
fendant  by  the  father  of  the  plaintiff; 
and  though  the  father  had  released 
the  equity  of  redemption  upon  taking 
ap  more  money  of  the  mortgagee, 
yet  it  appearing  by  letters,  papers. 


and  other  proofs,  that  he  offered  a    Mortgagee  ^- 
redemption,  and  had  consented  to   fering  redemp' 
take  his  whole  principal  and  inte-    ijon  nfter  re- 
rest,  the  same  was  decreed  accord-    lease  of  equity^ 
Ingly^  and  an  account  was  directed,    mortgage  re' 
But  it  is  worth  remembering,  that   9t«<d. 
the  iN^re  acknowledgment  of  the  mort* 
gage  after  a  release  or  foreclosure 
of  the  equity  of  redemption,  will 
not  of  itself  and  against  the  consent 
of  the  morteacee   resuscitate  the 
mortgage.— £i.j 


jadice  to  ike  question,  whether  the  estate  was  redeemable  or  not,  whenever 
it  should  be  brought  to  judgment  by  a  proper  bill.  Btme  v.  Hartpoley  t  Bro. 
P.  C.  44.  Et  vide  further  as  to  supplemental  bills  and  bills  of  revivor,  lUyd 
▼.  JohMy  9  Ves.  54.  $8.  RmiaU  v.  Mumford^  18  Ves.  4se8.  Redesd.  Tr.  PI. 
69. 69,  Sd  edit,  and  t  Madd.  Ch.  619.  696;  et  vide  antea,  416,  n.  (C). 

Hitherto,  our  attention  has  been  directed  to  the  effect  of  length  of  time    As  to  length  of 
in  quieting  the  possession  of  the  mortgagee,  who,  by  ejectment  or  other    ttfiMr,  trAen  jiot- 
BMans,  has  obtawed  actual  possession  of  tiie  premises,  and  for  a  long  series   HssMfnisretavm' 
of  ^ears  has  been  permitted  to  hold  and  enjoy  the  same,  without  any  claim    edby  mortgagee* 
or  utermption  by  the  mortgagor  or  his  heirs.    Thisy  we  have  seen,  gives 
him  an  absolute  irredeemable  title ;  and  though  the  courts  constant^  profess 
a  disposition  to  discourage  redemptions  after  long  standing,  yet  they  have 
amformly  evinced  considerable  reluctance  in  foreclosing  the  mortf^agor, 
wbere  tiiey  have  been  enabled  to  collect  any  small  circumstances  u  his 
favour*    We  now  come  to  consider  the  effect  of  length  of  time  against  the 
mortgagee,  who  has  permitted  the  mortgagor  to  continue  in  possession  of 
the  premises  for  a  long  period,  without  payment  of  interest,  or  any  part  of 
the  debt,  or  with  such  payments  on  particular  portions  only  of  the  charge. 
As  a  mortgage  is  seldom  given  without  a  bond,  it  seems  an  essential  pre- 
linunaiy,  to  enquire  how  the  bond  will  be  affected  by  the  obligee's  neglect  or 
forbeanmce  to  demand  either  interest  or  principal  for  any  considerable 
length  of  time. 

At  law,  the  statute  of  limitations  is  no  bar  to  ;ui  action  of  debt  on  a    j^oniI  presumed 
bond  ;  HnU  v.  Homer,  Cowp.  Rep.  109.    A  judgment  may  remain  dormant    to  be  saiisfled 
for  twent3r  years,  and  yet  he  revived*  9  Balk.  598 ;  but  the  Judge  will    ^  twenty  years 
direct  the  jury  to  find  the  bond  satisfied,  if  no  demand  has  been  made  upon    ubmdonmeni, 
it  for  twenty  years.    Gratwiek  v.  Simpsony  2  Atk.  144.    There  is  this  dis- 
tinction between  length  of  time  as  an  absolute  bar,  and  length  of  time 
as  onljr  evidence  of  a  bar.    In  the  former  case,  it  amounts  to  a  positive 
niie ;  in  the  latter  case,  it  is  mere  presumpiiony  and  is  in  itself  no  l^l  bar. 
No  specific  time  has  been  laid  down  by  the  Court  of  Chancery,  when  the 
presumption  ^f  payment  shall  arise  on  a  bond :  it  mfiy  be  at  eighteen  or 
suneteen  years,  as  well  as  at  twenty  ;  See  Oswald  v.  Leghy  1  T.  R.  272.  S.  F. 
Colsel  V.  Budd,  1  Campb.  Rep.  jt8.    In  Hull  v.  Homer ,  ubi  supra,  it  was 
said,  that  non-payment  of  interest  for  sixteen  years  would  be  sufficient  to 
raise  a  presumption  that  the  debt  was  dischargeid,  but  if  a  witness  be  pro- 
duced to  prove  the.  contrary,  as  by  shewing  the  party  not  to  be  in  circum- 
stances to  pay,  .or  by  shewing  a  recent  acknowledgment  of  the  debt,  the 
Jnry  will  be  directed  to  say,  that  the  debt  is  existing.    It  is,  however,  now 
aetUed,  that  twenty  years  abandonment  of  the  debt,  without  any  demand 
during  that  period,  .will  of  itself  raise  a  presumption  that  the  bond  has 
been  paid.    Searle  v.  ^arringtouy  2  $tn.  836.  S,  C.  3  P.  Wms.  397.    In 
OswM  V.  Leghy  ubi  snpra,  Mr.  Justiqe  BuUer  said,  he  had  always  been  of 
opinion,  that  no  less  time  than  twenty  years,  wpuld  of  itself  form  a  presump- 
tion that  a  bond  has  been  paid ;  and  be  observed,  tliat  in  those  cases  where 
satisfaction  of  a  bond  had  been  presumed  within  a  Uss  period,  some  other 
evidence  had  been  given  in  favour  of  such  a  presumption,  such  as  having 
settled  an  account  in  the  intermediate  time  without  any  notice  having  been 
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Soifmertgagor      TimemM  be  no  bar  if  the  mdrtgagor  remain  in  posses- 
coii<^  in  poi*  gj^Q  ^^    ^g^  where  a  person  had  chambers  in  Gray's  Inn, 

(/)  Rakettraw  v.  Brewery  Sel.  Ch.  Ca.  55.    Mos.  189. 


What  will  tfpH  taken  of  snch  a  demand,  et  Tide  1  Burr.  434.  4  ibid.  1963.    The  presnmp-  * 
this  pre$Mmp»      tion  arising  after  such  a  lapse  of  time,  may  be  repelled  by  endence  that 
lt«s«  the  defendant  had  no  means  of  payment,  Fladmgv.  Wtnier,  19  Ves.  196^ 

by  proof  that  the  original  agreement  was,  that  the  debt  should  be  paid  by 
instalments,  when  the  debtor  was  able,  Thrnnpson  t.  O«bome,  i  StarlL.  98, 
OTer-mling  Dama  ▼.  Smithy  4  Esp.  Rep.  36 ;  by  proof  of  the   defendant's 
recent  admission  of  tlie  debt ;  or  by  proof  oi  the  payment  of  intereit 
within  the  last  twenty  years,  as  by  indorsements  on  the  bond,  parportiai) 
that  interest  has  been  regularly  paid,  or  otherwise  {SearU  y,  BtrringtM, 
obi  snpra),  this  being  an  acknowledgment  that  the  principal  sum  was  not 
then  discharged,  1  T.  R.  270 ;  or  the  presumption  may  be  answered  by  proof 
of  other  circumstances,  explaining  satisfactorily  why  an  earlier  demand  bad 
Dot  been  made,  as  in  Neuman  v.  Newmtm,  1  Stark.  101,  where  the  obligee 
was  residing  abroad  for  the  last  twenty  years. — ^I'he  rule  then  at  law  is,  that 
where  the  bond  has  been  given  more  than  twenty  years  before  the  commence- 
ment of  the  action,  and  no  interest  has  been  paid  upon  it,  nor  any  ac- 
knowledgment by  the  obligor  of  the  existence  of  the  debt  during  that  p^ 
riod,  he  being,  from  time  to  time,  competent  to  pay  the  same,  the  bond 
will,  in  general,  be  presumed  to  be  satisfied,  ^itom.  6  Mod.  2t.  i^M** 
11  Mod.  9.    Moretand  r.  Bennett,  1  Str.  658.    /i«x  v.  Stqjfcau,  1  Burr.  454. 
i<orfr^«v.H^alf,l  Black.  Rep.  5SS.  4Burr.  1968.  Powell  v.  GodialeyF'mck.77, 
though  it  be  still  remaining  in  the  hands  of  the  obligee.  Wood's  Inst.  599; 
particolarly  if  the  debt  he  large,  and  the  obligor  has  been  all  along  in  good 
circumstances.    Oswald  ▼,  Legh,  nbi  supra.    But  this,  it  must  be  recollect- 
ed, is  merely  a  rule  of  presumption,  and  subject  to  considerable  tariatioo 
from  circumstances.    And  it  is  observable,  that  as  to  an  acknowledgment 
of  the  debt,  one  partner  may  bind  his  companion  by  recognising  tiie  exist- 
ence of  the  sum  doe ;  but  in  that  case,  the  acknowledgment  mast  be  clear 
and  explicit ;  Holme  v.  Green,  1  Stark.  458.    Add  when  a  debtor  execntes  a 
warrant  of  attorney  to  his  creditor,  to  confess  judgment  for  the  balance 
of  an  account  as  then  stated  between  them,  the  warrant  of  attorney  wBI  not 
alone  be  a  specialty,  which  takes  the  case  out  of  the  3d  section  of  Ibe 
statute  of  limitations.    Clarke  v.  Figes,  9  ibid.  954.— For  further  on  this 
head,  see  Humphreys  v.  Humphreys,  3  P.  Wms.  396.  Graiwidi  v.  SfenpsWi 
S  Atk.  144.  Hillary  v.  WaUer,  IS  Ves.  266,  PhUlipa's  Law  of  Evid.p.156, 
4th  edit,  and  1  Tidd's  Prac.  p.  18,  7th  edit 
Mortgage  delt        In  reference  to  a  dormant  mortgage  debt,  unclaimed  by  the  mortgagee 
fs£ver  disdutrg'  or  his  representatives  for  twenty  years  or  upwards,  even  the  analogy  ot 
tfd  by  length  ef    the  statute,  it  has  been  said,  will  be  inapplicable  to  such  a  case,  becanse 
time  merely.        the  mortgagee  will  be  supposed  to  be  continuing  in  possession  from  the  tone 

the  mortgage  became  absolute ;  and  though  courts  of  equity  seldom  mdnlge 
*^  in  fictions,  yet  it  seems  they  will  construe  the  possession  retained  by  tbe 

mortgagor  to  be  the  possession  of  tbe  mortgagee,  on  the  ground,  thtt  the 
mortgagor  is  a  tenant  at  will  to  the  mortgagee,  per  Sir  W.  Fortescoe,  M.R* 
hi  Leman  v.  NetntilMmi,  1  Ves.  50.    In  that  case  it  was  argued,  that  if  there 
be  a  bond  as  a  collateral  security,  and  twenty  years  have  elapsed  witbont 
demand  of  principal  or  interest,  whereby  the  debt  on  bond  is  gone,  it  weie 
absurd  to  hold,  that  the  bond  should  be  found  satisfied,  and  the  mortgaf< 
still  due.    But  Sir  W.  Fortescue  said,  that  would  not  be  the  case;  for  m 
an  action  on  the  bond,  if  the  jury  were  not  convinced  that  the  mortgage 
money  was  paid,  they  would  not  find  the  bond  satisfied ;  but  if  the  coort 
were  satisfied  that  the  money  was  paid,  they  would  not  suffer  the  mortgagee 
to  bring  an  action  on  the  bond.    This  brought  it  to^he  qnestion,  whether 
the  money  was  paid  or  no  ;  and  it  was  certain,  in  the  case  before  Sir 
W.  Fortescue,  that  nothing  had  ever  been  paid.     If  it  stood  singly  on  the 
twenty  years  elapsed,  and  no  evidence  either  way,  it  wonld  be  very  dKficalt 
to  determine  so  large  a  sum  as  the  present  [the  amoont  does  not  appear  oa 
the  report,]  to  be  satisfied,  without  putting  it  in  some  way  to  be  tried ;  there 
was  no  evidence  of  its  having  been  paid,  and  stronsfr  evidence  that  it  neffr 
fud  been  paid.    Whereupon  Sir  W.  Fortescue  decreed,  that  the  mortga^ 
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and  mortgaged  them  in  l687i  but  continued  the  possession  till      [  428  ] 
1700;  at  wbTch  time  an  order  of  the  bench  was  made  to  de- 


were  subsisting.—- Hov  long  the  payments  of  interest  had  been  discon« 
tinned,  or  whether  any  interest  had  ever  been  paid,  does  not  appear  by  the 
report,  bat  It  is  certain  tliat  do  demand  or  payment  had  been  made,  nor 
any  other  notice  taken  of  the  debt,  by  the  mortgagee  or  his  representatives 
for  upwards  of  twenty  years. 

One  question,  in  Toplis  v.  Baker,  i  Cox,  1S2,  in  the  Exchequer,  was,  No  general  ruh 
whether  the  plaintiff,  who  was  the  mortgagor,  was  entitled  to  be  relieved  for  presmning 
against  the  representatives  of  the  mortgagee,  on  the  sround  of  the  length  mortgage  mHs- 
of  time,  which  had  elapsed  since  the  last  payment  of  mterest  on  the  mort-  fted  elfter  twetif^ 
gage  in  the  year  1763.    In  the  year  1754,  A.  B.  became  indebted  to  C.  D.  ty  yeare  or  <mf 
on  bond,  in  the  sum  of  2002.  and  in  1759,  he  executed  a  mortgage  of  an  other  period^ 
eatate  to  which  he  was  entitled  in  remainder,  after  the  death  of  one  Eliza-  elape&g  tntk- 
beth  Cripps,  to  C.  D.  for  securing  the  sum  of  5001.  being  money  lent  by  ant  paymeni  or 
C.  D.  to  him;  and  also  executed  a  bond  for  that  sum,  bearing  even  date  demamdrffrm* 
witli  tlie  mortgage.    On  the  Ist  November,  1763,  interest  was  paid  on  the  cipalorvUereft^ 
bond  for  ftOOL  which  was  the  last  sura  that  appeared  to  have  been  paid  for 
interest  on  either  of  the  debts.    In  May,  1776,  the  debt  was  first  demanded 
of  Ann  Draper,  the  administratrix  of  the  mortgagor  A.  B.  which  produced 
a  letter  from  one  Mayre,  her  attorney,  who  spoke  of  the  debt  of  5002.  as 
an  existing  debt,  but  suggested  that  the  former  debt  of  2002.  was  included 
in  it.    On  the  S8th  February,  1784,  Elizabeth  Cripps  died,  when  the  mort- 
gaged reversion  fell  into  possession.  Three  years  after  tliat,  a  bill  was  filed, 
tiie  object  of  which  was,  amongst  other  things,  to  obtain  payment  of  the 
debts  alleged  to  be  due  on  the  aforesaid  bona  and  mortgage.    A  cross  bill 
was  brought  to  controvert  this ;  and  it  prayed  that  the  estate  might  be 
declared  to  be  exonerated  from  the  mortgage,  and  that  the  bond  might  be 
delivered  up  to  be  cancelled.    It  is  observable,  that  no  interest  had  been 
paid  on  the  mortgage  for  twenty-eight  years,  and  none  on  the  bond  for 
twenty-four  years,    'flie  Chief'^Raron,   in  delivering  the  opinion  of  the 
court,  observed,  that  the  circumstance  of  no  interest  havtns  been  pud  or  ^ 
demanded,  created  a  presumption  of  payment;  but  this  might  "be  repelled 
by  other  circumstances  ;  besides  which,  it  would  not  be  sufiicient  to  dispose 
of  the  bond  (even  if  it  could  be  done)  without  the  mortgage.    There  were 
circumstances  in  the  case  to  repd  the  presumption  of  payment.    Marye,  by 
his  letter,  written  on  behalf  or  Mrs.  Draper,  acknowledged  the  debt,  and 
another  circumstance  was,  that  the  non-payment  of  interest  was  accounted 
for  as  forbearance  in  respect  pf  the  mortgaged  estate  being  an  unproduc- 
-  tlve  fund  until  after  the  death  of  Mrs.  Cripps.    And  .if  the  bond  could  be 
presumed  satisfied,  still  the  mortgfige  remained.    It  had  been  said,  that  a 
mortgage  was  not  reeoverahU  qfter  twenty  years,  but  the  Chief  Baron  knew  of 
no  case  or  principle  which  decided  that.    In  Hele  y.  Hele,  9  Ch.  Ca.  28,  the 
'  mortgage  was  sixty  years  old  ;  and  tliere  were  additional  circumstances  to 
induce  a  presumption  that  it  was  satisfied.   In  Sthson  v.  Fletcher,  1  Ch.  Rep. 
59,  the  court  presumed  the  same  thing,  after  a  much  shorter  period,  on  the 
particular  circumstances  of  that  case',  but  no  general  rule  was  laid  down, 
and  he  believed  there  was  no  case  where  a  mortgage  had  been  presumed  to 
be  satisfied  from  the  non-payment  of  interest  for  twenty  years,  either  in 
law  or  in  equity ;  and  Leman  v.  Newnham,  l  Ves.  50,  was  in  point  the  other 
way,  [that  is,  in  favour  of  the  principle  which  denies  the  application  of  the  ^ 

statute  to  this  case].  A  demand  was  made,  the  Chief  Baron  continued,  in 
1776,  by  the  mortgagee,  and  Mayre  represented  to  him  that  the  life  estate 
in  the  mortgaged  premises  was  still  Outstanding,  which  accounted  for  the 
mortgagee's  forbearance  from  that  time.  The  mortgagee  shewed  a  reason- 
able moulgence,  which  ought  not  to  be  turned  against  him.  In  the  case 
in  Vesey,  the  Master  of  the  Rolls  denied  that  the  jury  would  of  course 
presume  the  bond  satisfied  ;  seeming  to  admit  if  the  Jury  did  find  so,  the 
court  would  in  consequence  presume  the  mortgage  satisfied.  The  Chief 
Baron  doubted  of  this  proposition.  If  the  collateral  security  had  been  a 
note  of  hand  instead  of  a  bond,  the  statute  of  Limitations  would  rnn  against 
tbe  note,  and  leave  the  mortgage  as  it  was.  If  the  jury  went  on  the  pre- 
sumption of  the  bond  being  satisfied  from  there  being  no  payment  or 
dcmaod  for  so  uiany  yearii  he  could  not  think  that  the  party  would  be  pre« 
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Itiw  ponfiMion  af  the  looilpqEed  pr«pii«et  to  tiie  ■wrig^gpe; 
upoo  part  of  whidi  be  entered;  bst,  m  lo  the  other  party  tbe 

Tented  from  ihewing  die  tnttk  of  the  case  in  «  oowt  of  equity  igainst  aocii 

a  prefomption.    Therefore,  ««  ftr  at  the  croet  bill  lon^t  to  iet  aaide  the 

bond,  end  the  nort^i^y  it  nwet  he  diwiiwed.    And  ift  was  dinuned  ae* 

corduiKljr. 

lard  Tkmlm^B      ^  similar  point  ooenrred  In  TVeafc  ▼•  WUU^  8  Bro.  C.  C.  i91»  Lord 

fowjirmifiw  tf    Thnrlow  tliere  acknowledfed  the  general  principle  of  the  ndc,  Imt  thonght, 

fyfr/  ^Mi  tk£  jmwmftif^m  m^M  M»  tlmmg  m  §pa^U  nmfhie  ilm  murtgtigig  qfUr  the 

tyfintUm  d  immig  |«p«»  mm  U  wa$  M  mm  U  caNp  ikM  •Uagte  m  m  Wnd. 

Mr.  Belt,  howeirer,  cooeeijrei  (and  with  |ood  reason)  that  JUord  Thnrlow 

did  not  nse  cupressions  awMmnfing  $o  this»  because  the  case  of  Tsplis  ▼. 

JMMf,  which  was  addnced  before  him,  distinctlT  omrhed  the  contrary, 

shewini^  thai  in  the  case  of  a  mortfafe  with  a  bopd  as  a  collateral  secntitfy 

tbongh  a  jnry  might  presnme  a  mrae  bond  to  he  satisfied»  the  case  or  a 

mortgage  with  a  bona  was  v«ry  different,  and  that  the  eonrt  wonld,  at  any 

,  ,      rate,  let  the  mortgagee  in  to  estaMiih  his  case  in  equity. 

Morig^e  hihii      |q  jOMtcket  ▼.  JIaaMMS,  1  M-  Bi^n*  t40,  it  was  said,  par  Holt,  Chief 

m  cMateral  j«-    Jiutice,  that  if  nman  e«ecnte  a  bond,  and  mahe  a  morj^pige  by  way  of 

<<w'i<y,  a«?ar      coUateral  secnrity,  aUhootfi  the  mortgagee  be  not  u  possession  for  twenty 

di$charged  years,  and  more,  vet  if  the  interest  be  paid  npon  the  bond,  according  to 

wkiUinterett      the  agreement  of  the  parties,  the  mor^ife  wiU  not  be  barred  by  the 

pM  om  b^nd.      «tatnte  of  limitaticns. 

Expreuiom  rf  The  points  to  be  dednoed  from  these  cues  are,  tfipt  no  rale  exists  in 
nde  rnpeding  canity,  for  presnming  a  release  or  satisfaction  of  a  mortgi^  after  the  lapse 
mmigagm'i  of  a  period  jo£  twenty  years,  or  epy  other  particular  period  of  tine, 
crattmMttioH  •/,  on  the  ground,  Uiat  Jio  notice  has  bean  tnken  of  the  debt  doe,  either 
powesma  iwen*  by  payment  of  interest  4>n  the  one  side,  or  difnomnd  of  principal  or  in- 
ly ycorr.  terest  on  the  other ;  and  that  if  a  iar^  slioald  on  t|uit  ground  presnme  the 

bond  to  be  satis^ed,  which  is  given  as  a  coiUteral  secority  to  the  mort- 
gage, yet  the  mortgagee  will  not  thereby  be  prevented  fi»m  shewing  the 
truth  of  the  case  to  the  court,  if  in  fl^:t  the  money  has  Ji^t  been  paid  ; 
and  it  may  fairly  be  in^eynred  from  the  case  of  TtftU  y.  ^ohsr,  that  if  good 
cause  can  be  shewn  why  the  mor1;gagee  Ibrboce  to  demand  interest,  as  in 
tbat  case,  because  the  mor^ge  was  of  ji  vevenionary  estate  (a  circum- 
stance much  relied  on),  Jthe  court  wUl,  on  proof  that  the  money  is  doe,  or 
in  the  absence  of  pmf  that  it  Jms  been  |uu4>  .decree  jn  favour  of  the 
mortgagee,  notwithstanding  a  period  of  mone  «^ban  twep^  years  may  have 
elapsed,  between  the  maluug  of  the  monlguge  and  the  last  demand  of 
principal  or  interest. 
AlUgatuma  of        But  though  the  nde  may  be  thus  favcnrably  stated  as  It  regards  the  nunrt- 
i^faney  and  co-  gagee  and  bis  representatives,  yet  it  will  be  inc^umbent  op  him  to  define 
TiHure  in  on-      particularly,  the  period  and  essence  of  the  acknowiedffneats  which  he  avers 
center  of  nwrt'     to  have  taken  place,  and  to  shew,  with  accwu^y,  ^e  commencement  and  con- 
gagee  mutt  be     tinuance  of  every  disability  which  be  suggests  as  the  cause  of  lus  forbear- 
purtt>aIaWy         ance.    In  BletsU  v.  Thomos,  9  Ves.  fm.  S69y  4be  rcipresentatives  of  the 
9tat§d*  .  mortgagee,  filed  a  bill  against  the  heir  of  >the  mortgagor  for  relief  and  dis- 

coveiy,  stating  the  mortgage  and  sum  due  thereon  with  a  large  arrear  of 
interest ;  that  the  .defendimt  was  the  heir  fit  iaw  of  the  mortgagor,  and  that 
he  and  his  ancestors  had  been  in  possession  of  the  estate  mortgaged,  and 
of  the  rents. and  profits  thereof,  .ever  since  the  execution  of  the  mortgage 
assurance ;  that  owing  to  infancy,  coverture,  or  some  cliher  disabilities,  the 
plaintiif  had  jiot  been  able,  during  a  considerable  part  of  the  said  time,  to 
a<u)ert  or  .prosecute  his  right  to  the  said  u>ortgage  debt;  that  the  suit,  though 
abated,  liad  .never  been  dismissed  or  determined,  fmd  tlierefore  that  it  liad 
always  been  and  then  was,  sufl^cient  (notice  to  the  defendant  .of  a  sobsistiDg 
demand  in  respect  of  the  said  mortii^ge :  luid  tbfit  the  defendant,  ever  tince 
he  liad  been  in  possession,  Imew  that  snoh  mortgage  was  subsisting  and  un- 
satisfied, as  would  appear  from  the  fuxounts,  papers,  iM>d  writings  in  bis 
custody.  The  defendant  pleaded  in  bar  to  all  the  relief  und  all  the  disco- 
very prayed,  alleging,  that  he  and  his  ancestors  and  tbose  under  whom  be 
claimed,  Md  been  in  lawful  and  undistiirbed  m^ssession  of  the  estate  in 
question,  for  tb«!ir  own  absolute  use  and  benent,  for  forty  years,  without 
havino;  paid  over  any  rents,  settled  any  accounts,  or  made  any  other  ac- 
knowledgment of  the  mortgage  by^payipunt  of  ipterest  or  utherwise;  and 
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mortgagor  contimied  ill  poeseition  till  1708^  when  he  died^ 
leaving  tbe  plaintiff  an  iofaa^  who  €ama  of  age  in  1714. 


that  therefore  ft  wm  to  be  preuMed^  that  the  mortMe  stetod  in  the  bill^ 
if  any  sooh  were  made,  had  been  long  ftince  raid,  satisned,  and  diBcharged* 
^The  Lord  Chancellor  thought  that  the  defendant's  plea  oof^t  to  be  allowed. 
It  waf  a  complete  answer  to  the  demand.  If  infancy  or  coverture  would 
have  availed  the  plahitlffs,  it  was  not  ^eaoagh  to  say  generally,  that  there 
had  been  in&neies  and  coveitures ;  for  it  was  so  completely  a  vagne  alle« 
gation  that  no  issoe  ooold  be  taken  upon  it 

It  is  open  to  further  observation,  that  payment  of  Interest  on  part  of  the  Papiuni  9f  in- 
debt,  will  keep  alive  the  principal  of  the  other  pvt,  although  no  hiterest  tsrefi  on  port 
■my  have  been  paid  on  timt  part  for  a  period  or  fifty  years.    Thus  in  the  ^  dsM  kutft 
case  of  h^ttm  v.  Sv«^,  SSch.dE  Lef.  64t,  cited  antea,  tM,  of  this  edit,  efieerestdw, 
n.  (D),  A.  being  indebted  to  B.  In  the  sum  of  saool.  1^  smdry  securities  iVrngk  no  ta(c. 
nffeetmg  his  real  estate,  joined  B.  in  transfening  these  securities,  and  the  rese  paid  en 
benefit  and  advantage  thereof  to  C,  for  securing  the  mnn  of  18001.,  which  thai  for Jiftjf 
was  due  from  B.  to  C    B.  never  amrwards  interfered  in  the  affair,  except  yean. 
that  when  C.  demanded  ins  first  pi^wient  of  interest,  be  referred  him  to  X.9 
who  paid  <C.  his  interest  on  the  laooi.,  and  continned  regularly  to  pay  him 
interest  on  that  sum  for  a  period  of  fifty  yean ;  but  never  paid  any  intn- 
reet  on  the  sorphis  capital  of  5001.  either  to  B.  or  C.  dunng  tliat  time. 
It  was  contendea  on  the  part  of  A.  against  B.,  that  inasmuch  as  there  had 
been  no  demaad  of  interest  beyond  the  sum  of  1800L  from  1755  4lown  to 
the  time  of  filing  the  bill  in  tfljiMi,  it  was  to  be  psesnmed  that  the  remain- 
ing princmal  money  was  paid.    Lord  Bedesdale  however  mid,  he  eould  find 
no  gronna  for  that  presumption ;  mere  noMayment,  under  such  circum* 
atances,  did  not  afford  any  such  ground.    Thepemonwho  had  authori^ 
to  receive  WM  C.    fie  oontented  iiimscdf  with  receivkig  the  interest  on  the 
18001.    He  mieht  imve  reoeived  the  wliole  if  he  had  thought  fit ;  and  if  be 
^d,  he  would  have  been  answerable  to  B.  fer  the  esEcess  s  but  Ais  neglect 
to  enforce  iMiyment  of  any  interest  beyond  the  I800i«  mM  mat  raise  any 
prssnmi^ioa  ^  paysMw^,  mUher  e&M  U  brm^  lAs  mm  wUkimiknUhile  it' 
hmimtimu  ;  the  payment  of  Inteseet  preserved  the  demand,  and  the  interest 
due  was  due  upon  the  whole  debt.    As  between  A.'s  fiuntty  and  IL,  no 
•och  4iebt  as  18001.  eaisied;  the-debtasbetween  them  was  t500l.;  andthat 
debt  was  pledged  to  €.  ns  a  security  for  his  demand.    Tiie  paynmte  of  in- 
terest, though  they  amounted  only  totetetest  on  1800/.,  were  payments  in 
respect  of  the  mortgaae  debt  due  liom  tbe  estate  to  B. ;  and  the  trustees 
of  B.  had  a  right  there&re  to  say,  that  the  existence  of  that  mortgage  debt, 
was  sufficiently  acknowledged  to  *preiwat  any  presumption  ligaiast  their 
title.    And  his  Lordship  so  decided  the  -case. 

By  the  Irish  etatute  of  limitations  (8  Geo.  1.  c.  4.)  twenty  years  are   frisk  s<«i«<s  rf 
declared  to  be  a  bar  .to  debts  by  *tad,  in^nwai,  and  mortgage,  wbem  limitaitoas. 
no  suit  prosecuted  for  the  recovery  thoMSi^  nor  any  interest  of  money  AckmwUdg^ 
iins  been  paid  thereon,  or  other  tatisfaclien  made,  on  account  thereof,  meat  •/  dcM 
within  the  space  of  twenty  years  before  the  canuneneement  of  suoh  suit  within  laH 
On  the  interpretation  of  this  statute  it  hath  been  Md,  by  the  nnaniuMMis  twenty  yewn  rr* 
opinion  of  Lord  Clonmell,  €.  J.  .and  Boyd  and  Oownes,  Js.  that  a  judg*  vhea  it,  though 
meat  which  has  lain  dormant  for  more  than  twenty^ears,  shall  not  be  revived  forty  years  hace 
by  means  of  a  promise,  by  the  conusor  of  the  jndgmeat  to  pav'the  amount  skipsn/.   Dacus 
thereof,  made  within  twenty  years  neat  before  the  issiung  «f  the  ^,  /a.  utimo* 
tbeiean.    itfttMadb-v.  Bond,  Irish  T.  H.  988.  849.    Load  Manners  doubted 
the  propriety  of  introducing  this  decision  into  a  court  of  equity ;  and  held 
{BmringtimY.  &Brun^  1  Bail  ABea.  173—1809.  BUI  filed  1796^  that  a 
.  decree  which  "was  pronounced  lnl7M,  declannK  tintt  a  portioa«vaswell 
charged  on  certain  real  estates,  should  bcoaaoed  luto  eaeeutioD,  tlionghnot 
proceeded  on  iw  forty  years,  there  4>eing  an  aekaowiedgment,  wUkin  twoniy 
years  prior  to  the  filing  the  bill,  of  thesubsialence  of  the  charge,  .and  other 
cireumstances  of  fraud  appearing  on  the  case.    Frequent  applications 'to 
the  owner  of  the  estate,  were  proved-to  «ha«e  been  amde  for  payment  of  the 
portion,  by  the  person  who  was  entitled  <to  it,  to  which  the  answer 'was, 
not  that  the  sutnte  was  a  bar,  or  that  the  portionwns  not  due,  but  either 
an  amusing  promise  that  the  applicatioo  should  be  oonsidered,  or  an  inti- 
that  if  such  demands  were  insisted  on,  eoils  would  be  instiUited 
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WHO   MAT   CLAIM 


From  tke  death  of  the  mortgagor^  the  mortgagee  had  poaseasion 
of  the  whole.  A  bill  was  brought  to  redeem  in  17^6 ;  and  it  was 


Tender  hynnort' 
gagor  to  agent 
^mortgagee, 
twenty'fonr 
years  ago^  thiif 
under  eUghi 
etrcumttanceSf 
enemghtokeep 
debt  aUve* 


Of  the  rule  <u 
ii  atpreeent 
Btmuie* 


by  other  creditors  for  payment  of  their  debts.  This,  said  Lord  Manoeriy 
was  very  different  from  a  defence-  arising  from  length  of  time  as  a  l»r. 
The  conduct  of  the  defendants  consisted  in  an  aclcnowledgment  of  the  de* 
mand«  and  an  endeavour  to  curtail  it ;  and  his  Lordship  thought,  from  the 
direct  testimony  of  Sir  Jonah  Barrington,  to  which  he  gave  every  degree 
of  credit,  that  Molony,  the  solicitor  and  agent  of  the  defendant's,  had 
kept  alive  the  demand,  and  that  there  was  a  positive  promise  by  botii  the 
defendants  to  pav  the  portion,  particularly  when  it  appeared  that  the  de- 
mand had  never  been  denied  ;  that  it  was  a  family  case ;  and  that  in  1756 
the  then  Lord  Chancellor  decreed  it  to  be  a  subsisting  charge.  And  Lsrd 
Manners  declared  that  the  plaintiff  was  entitled  to  the  benefit  of  the  decree 
of  1756,  with  interest,  from  the  coufirmation  of  the  report. 

The  case  next  occurring  in  chronological  order  is  strong  in  corroboration 
of  the  doctrine,  that  no  time  is  fixed  on  for  the  presumption  of  payment  or 
satisfaction  of  the  mortgage  debt.    It  is  an  Irish  case,  confirmed  by  the 
English  Honse  of  Lords.    The  circumstances  of  which  were  to  the  follow- 
ing effect :— One  Barnard  became  possessed  of  a  mortgage  of  estates  in 
Ireland.    In  1736  he  went  to  England  (leaving  a  receiver  and  agent  of  his 
estatos),  where  he  resided  till  the  time  of  his  death,  which  happened  in 
the  year  1783 ;  fortU'Seven  years  from  the  time  of  his  leaving  his  native 
country.    During  this  period  the  mortgagor,  (in  the  year  1754,)  made  a  ten- 
der of  the  principal  and  interest  due  on  the  mortgage  to  the  receiver,  who 
refused  to  accept  it,  alleging,  that  he  had  no  auttiority*    The  mortgagor 
afterwards  in  1759  filed  a  bill  for  redemption  and  a  re-conveyance,  to 
which  the  mortgagee  never  answered,  and  there  the  matter  rested :  the 
mortgagor  from  that  time  discontinumg  his  payments  of  interest,  and  the 
receiver  never  demanding  them.    Shortly  after  the  death  of  the  mortgagee 
in  1783,  a  bill  was  filed  in  the  Irish  Court  of  Exchequer,  by  his  representa- 
tives, against  the  heir  of  the  mortgagor,  for  an  account  and  payment  of  prin- 
cipal and  interest  due  on  the  mortgage,  or  in  default  thereof,  for  a  fore- 
closure and  sale  ;  and  in  1808  it  was  decreed  accordingly,  with  interest,  to 
be  computed  from  1759.    To  this  decree  an  appeal  was  lodged  in  the  Eng- 
lish House  of  Lords,  by  the  heir  of  the  mortgagor,  treating  it  as  a  hara 
case,  to  be  decreed  to  pay  interest  on  a  debt  which  had  lain  domaat 
twenty-fonr  years.    A  peculiarity  of  disposition  arising  from  the  death  of 
an  only  son,  was  alleged  as  a  reason  for  the  averseness  of  Barnard  to  attend 
to  this  or  any  other  business.    There  was  also  some  slight  evidence  of  ad- 
missions, by  the  appellant*s  fiither  and  grandlatiber,  in  or  about  the  year 
1778,  of  a  debt  doe  on  their  estate  to  Barnard.    For  the  appellant  it  was 
argued,  1st.  that  acquiescence  for  twenty-four  years,  raised  a  presumption 
that  the  mortgaged  debt  was  discharged ;  2d.  that  at  any  rate,  interest  ought 
to  cease  from  the  time  of  tender,  or  at  least  from  1759.    To  which  it  was 
replied,  1st.  that  there  was  not  any  such  rule  as  the  one  oontOMled  for; 
citing  Lemim  v.  Newnhamf  and  Traek  v.  IVKUef  nbi  supra ;  and  <d.  that 
tender  to  one  who  had  no  authority  to  receive  amounted  to  nothinr ;  and 
thereupon  the  judgment  of  the  court  of  Exchequer  was  affirmed.    M^eder. 
Bandon,  9  Dow  P.  C.  f  68. 

The  result  of  this  latter  class  of  cases  appears  to  be,  that  no  fixed  period 
is  ascertained  beyond  which  the  debt  on  mortgage  shall  be  presumed  to  be 
satisfied.    But  it  may  be  inferred  from  the  whole  tenoor  of  the  decided 
cases  on  this  head,  tliat  the  court  wonld  not  be  active  in  extending  its  relief 
to  the  mortgagee  beyond  a  period  of  about  twenty  yean.    The  two  analogous 
cases  of  Jonii  ▼.  TurberviUe,  9  Ves.  jun.  11.  and  Pickering  v.  Siamfordf 
ibid.  97S.  afford  the  first  symptoms  of  a  disposition  to  establish  a  climac- 
teric ;  but  they- have  fixed  on  periods  so  dissonant  with  the  general  princi- 
ples of  the  court,  that  at  the  present  day,  it  is  conceived,  those  periods 
would  not^be  followed.    In  the  first  case  it  was  determined,  that  n  leaacy 
not  demanded  for  forty  years  should  be  considered  as  primA  facie  aati^ed ; 
but  it  was  in  the  same  case  held,  that  this  presumption  was  not  so  nbsolnte 
as  to  support  a  demurrer  to  a  bill  for  such  a  legacy ;  for  the  point  of  satis* 
faction  being  an  inference  only,  arising  fVom  the  length  of  time  which  bad 
elapsed  from  the  period  the  legacy  became  payable,  it  might  be  repelled 
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80  decreed  at  the  Rolls :  aad  the  decree  was  a£Bnned  bj  Lord 
Chancellor  King^  who  said  nothing  was  more  clear  than  that» 


by  dear,  ffroiif ,  and  reUvani  evidence.  In  the  second  case  the  Master  of  the 
Koih  decided  on  a  claim,  to  a  share  of  residuary  property,  iivhich  was 
thirty-live' years  old,  and  said,  that  if  the  case  before  him  had  been  that  of 
m  legacy,  lie  should  liave  been  of  opinion,  that  a  bar  had  been  incurred  from 
the^  length  of  time  which  had  elapsed,  upon  the  ground  of  presumptive 
satisfaction.  On  the  other  hand,  an  account  has  been  directed  in  another 
case  after  thirty  years  acquiescence.  Kingsland  t.  Tyrconnel^  Lord  Har- 
court  MS.  Tables.  £t  vide  as  to  legacies,  Parker  t.  Ask^  1  Vem.  tb6.  Ord 
▼.  SmUlL  Sel.  Ch.  Ca.  2.  9.  Fotherby  v.  Hartridge^  t  Vem.  SI.  and  Higgine 
▼.  Cruw/ordf  %  Ves.  jun.  57 1.  But  notwithstanding  a  precise  period  has  not 
been  definitively  fixed,  a  noble  lord  of  the  last  century,  has  strongly  marked 
the  broad  rule  which  courts  of  equity  have  laid  down  for  their  guidance  id 
cases^  of  this  kind ;  and,  we  have  seen,  in  a  preceding  note,  antea,  387, 
of  this  edition,  that  the  present  Master  of  the  Rolls  has  recently  recog- 
nized and  acted  upon  it.  ''A  court  of  equity,"  says  Lord  Camden,  *'  which 
is  never  active  in  relief  against  conscience  or  public  convenience,  has  al« 
ways  refused  its  aid  to  stale  demands,  where  the  party  has  slept  upon  his 
ri^ht,  and  acquiesced  for  a  great  length  of  time.  Nothing  can  call  forth 
this  court  into  activity  but  consciences  good  faUh,  and  reasonahje  diligence  ; 
where  these  are  wanting,  the  court  is  passive,  and  does  nothing.    Laches  ' 

and  neglect  are  always  discouraged ;  and  therefore  from  the  beginning  of 
this  jurisdiction  there  was  always  a  limitation  to  suits  in  this  court.**  Smith 
V.  Clayy  Amb.  645.  £t  vide  the  case  mentioned  by  Lord  Erskine,  as  having 
been  heard  before  Lord  Mansfield,  cited  postea,  399,  of  this  editiph. 

A  material  branch  of  the  subject  still  remains  to  be  con8idered.^^Whea   Conveyanee  qf 
a  mortgagee  has  been  in  possession  such  a  length  of  time  as  will  Induce  the   equity  of  r«- 
court  to  presnme  that  the  equity  of  redemption  is  lost  or  deserted,  a  second   dempHon  pn- 
presumption  at  the  same  time  arises,  that  a  conveyance  or  an  assignment   snmed, 
or  some  other  transfer  of  it,  has  been  made  to  the  mortgagee,  Fonbl.  Tr. 
Eq.  J33,  5lh  edit. ;  but  whether  the  rule  will  hold  i  contra  is  a  different  and 
more  difficult  question,  and  requires  investigation.    It  has  been  remark^ 
in  a  former  page,  antea,  109,  ot  this  edit.,  diat  on  payment  of  the  debt, 
the  mortgagee  will  beeome  a  trustee  for  the  mortgagor  as  to  the  ontstam^ing  • 
legal  estate,  and  all  derivative  and  Incidental  mterests  dependant  there- 
npon.    The  like  consequence  will  ensne,  whether  the  debt  be  actually  paid 
by  the  mortgagor,  or  whether  from  effluxion,  of  time,  the  court,  according; 
to  the  foregoing  rules,  will  presnme  it  to  have  been  paid  or  abandoned. 
In  both  cases,  tlie  mortgagee  will  equally  become  a  trustee  of  the  legal 
estate  for  the  person  entitled  to  the  equity  of  redemption,  Choknondeley 
▼.  CUnion,  2  Meriv.  361 :  and  it  was  formerlv  a  rule  to  require  a  re-eonvey-  •  Ae  to  vremm^ 
ance  of  such  legal  estate,  however  great  the  length  of  time  might  have  tion  qf  r«-c«i- 
been  since  it  first  became  outstanding.    Sug.  Y.  Se  P.  295,  5th  edit.    Bat  veyance  qflegai 
a  late  case  {HiUary  v.  IVaUer,  12  Ves.  239)  has  introduced  this  qualification,   estate  from 
namely,  that  if  the  circumstances  of  the  case  are  sufficient  to  induce  a  mortgagee* 
court  of  law,  under  the  grounds  on  which  presumptions  are  in  general 
raised,  to  presume  a  re-conveyance,  a  purchaser  of  the  estate  from  the  mort- 
gagor, will  be  compelled  to  take  the  titie,  without  requiring  of  the  mortga- 
gor,  the  production  of  a  re-conveyance  of  the  legal  estate  from  the  mort- 
gagee, or  his  heirs.    The  report  of  this  case  is  full  and  strong,  and  point- 
edly relevant  to  the  matter  in  hand. 

In  the  year  1664  tiie  legal  estate  in  a  certain  farm,  called  Fingreth  Hall^    Conveyance  ^ 
was  conveyed  to  a  trustee  by  way  of  indemnitv  to  a  purchaser  of  another   ^ol  estate 
estate,  upon  trust,  among  other  things,  that  if  the  purchaser  should  not  be  peeewned  itfter 
legally  evicted  out  of  the  estate  be  had  purchased,  before  the  expiration  of  great  length  of 
eleven  years  next  after  the  decease  of  certain  tenants  for  life,  that  then  (tme, 
the  said  trustee,  his  heirs,  and  assigns,  should  re-convey  the  said  farm 
^led  Fingreth  Hall  Farm  to  the  persons  then  entitled  to  the  same  under 
an  indenture  of  settlement  therein  recited.    The  bill  was  filed  in  1804  by 
the  owner  of  the  faitn  so  conveyed  to  the  trustee,  praying,  the  specific 
performance  of  an  agreement  by  the  defendant  to  purchase  the  said  farm 
and  lands  called  Fingreth  Hall  Farm.    The  defendant  objected  to  the  title^ 
«D  the  groundy  that  the  legal  estate  in  fee  of  the  manor  and  farm  of  Fin* 
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if  the  mortgagor  wts  ki  po^sewion  of  any  part,  he  should  be 
admitted  to  redeem  the  wh<rfe;  for  part  of  the  chambers  he 


greth  was  then  ontstanding,  and  coald  not  be  «ot  in ;  and  that  tftengk  tbe 
plaintiff  and  those  nnder  whom  he  claimed,  had  been  fai  possession  of  tiie 
premises  for  140  years,  yet  that  there  was  not  any  feature  in  the  case 
whereon  to  presume  a  re-conveyanee  of  the  legal  estate.  On  the  hearing 
at  the  Rolls  it  was  argned  for  the  defendant,  that  presomptioii  was  a  matter 
of  fiict ;  and  the  aaestlon  was,  whether  there  was  eytdence  upon  which  a 
jury  could,  npon  uieir  oaths,  say,  that  the^  belicTed  there  had  been  a  re- 
conveyance? That  the  Jndge  in  a  coort  of  equity  was,  npon  this  questioa, 
acting  in  the  province  of  a  jury;  that  there  was  no  evidence  of  a  re-con- 
veyance, except  what  arose  by  way  of  presumption  from  length  of  time ; 
and  that  neither  a  court  nor  jury  could  say,  that  there  was  reason  to  be- 
lieve, that  a  re-conveyance  had  actually  been  executed.  But  Sir  W.  Grant, 
M.  R.  said  the  true  question  was,  whether  a  re-conveyance  of  the  legal  estate 
onglit,  under  tiie  circumstances  of  the  ease,  to  be  presumed?  If  it  onclit, 
then  it  was  not  an  ecniitable,  but  a  legal  title,  that  the  defendant  was  desired 
to  take.  He  agreea  that  length  of  time  did  not  by  itself  furnish  the  same 
sort  of  presumption  in  this  case,  as  it  did  in  a  case  of  advene  possesstoa. 
Loog  continnea  possession  implied  title,  as,  if  there  were  a  diffBrent  richt. 
the  probability  was,  that  it  would  have  been  asserted.  But  undistoibed 
enjoyment  did  not  shew,  whether  the  title  was  eoultable  or  legaL  It  did 
not  follow,  however,  that  a  conveyance  of  the  legal  estate  could  be  the 
subject  of  presumption ;  though  the  presumption  was  made  upon  a  different 
ground.  Lord  Kenyon,  though  disinclined  to  permit  ejectments  to  be  main- 
tained npon  equitable  titles,  always  admitted  that  it  might  be  left  to  tlie 
jury  to  presume  a  conveyance  of  the  legal  estate ;  and  so  far  Lord  Kenyon 
acceded  to  Lord  Mansfield's  doctrine  in  Zjade  v.  Ho^ford,  Bull.  N.  P.  no  a* 
(although  be  was  dissenting  from  that  of  some  other  cases),  in  which  a  legal 
estate,  clearly  outstanding,  was  held  to  be  no  impediment  to  a  recoveiy  at 
law  by  the  party  beneficially  entitled.  And  on  what  ground,  the  Master  of 
the  Rolls  asked,  was  such  presumption  to  be  made  ?  On  this ;  that  what 
ought  to  have  been  done  should  be  presumed  to  have  been  done.  When 
the  purpose  was  answered  for  which  tne  legal  estate  was  conveyed,  ft  ought 
^^  .  ,  to  be  re-conveyed. 
£f"*y^y*  y  ^'^^^™P^^°'  continued  Sir  W.  Grant,  did  not  always  proceed  on  a 
Sar  W,  Grwt^9  belief,  that  the  thing  presumed  had  actualljr  taken  place.  Grants  were  fre> 
j^ugmni  tn  quently  presumed,  as  Lord  Mansfield  said  in  Eldndge  v.  Knotty  Cowp.  ti5r 
AtfMry  V.  merely  for  the  piirpose,  and  firom  a  principle  of,  quieting  the  poasession. 

Wmer.  There  was  mucn  occasion  for   presuming  conveprances  of  legil  estates, 

when,  from  length  of  time,  it  had  become  unposstble  to  discover  in  whoui 
the  legal  estate  (if  outstanding)  was  actually  vested,  as  otherwise  titles 
must  ever  remain  imperfect,  and  in  many  respectsnnavailable.  If  the 
period  at  winch  the  legal  estate  ought  to  have  been  re-conveyed  conld 
nave  been  ascertained.  Sir  W.  Grant  saw  no  reason  whv  the  presumption  qf 
its  being  re-conveyed  at  that  period,  should  not  be  maae.  At  what  precise 
BMNnent  the  danger  of  eviction  ceased,  it  was  impossible  to  say.  But  tf 
the  time  that  had  elapsed  without  claim,  one  hundred  and  forty  years,  did 
not»  furnish  the  Inference,  that  none  could  be  made,  then  his  Honour  knew 
not  what  period  would  be  sufficient  for  that  purpose.  Tbe  court,  aa  Lofd 
Hardwicke  said,  in  the  case  of  LtaddoU  v.  fVettom^  S  Atk.  19,  ^  most  govera 
itself  by  a  moral  certainty. ;  for  it  was  impossible  in  the  nature  of  things 
that  there  should  be  a  mathematical  certainty  of  a  good  tide.  There 
were  often  suggestions  of  old  entails,  and  often  doubts  what  issne  persons 
had  lefty  whether  more  or  fewer,  and  yet  these  were  never  allowed  to  be 
ol^ections  of  that  force,  as  to  overturn  a  title  to  an  estate.**  The  evidence 
of  an  actual  re-conveyance,  the  Master  of  the  Bolls  added,  was  in  the 
case  before  bun  slight  and  inconclusive.  But  on  the  general  groonds  he 
had  before  stated,  he  conceived  that  there  was  no  court,  before  which  a 
question  concerning  tliis  title  could  come,  that  would  not,  under  all  the  cir- 
cumstances of  the  case,  itself  presume,  or  direct  •  jnry  to  presume,  that  the 
legal  estate  had  been  re-conveyed.  It  was  therefore  sudi  a  title  as  n  pur* 
chaser  might  safely  take,  and  the  defendant  ought  consequently  specifically 
to  perform  his  agreement  A  specific  performance  was  decreed  nccord 
ingly. 
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might  red^m  as  being  io  potsession  thereof|  «ud  part  be  could 
not^  separately  from  the  whole;  therefore  he  should  redeem 


^rotn  this  decree  the  defendant  appealed  to  the  Lord  Chancellor  (Enkine)   dmceymue  rf 
who  stated  the  qoestlon  to  be.  whether,  under  all  the  clrcomstances.  he  legal  eaUie  pre' 
ought  to  consider  this  a  good  title ?  The  presumption  in  coarts  of  law,  from  munedinefuityf 
lencth  of  time,  stood  upon  a  clear  principle,  built  upon  reason,  the  nature  whire  simUar 
and  character  of  tnlUi,  and  the  result  of  human  experience,— it  resolved  premmytion 
Itsdf  into  this,  that  a  man  would  naturally,  enjoy  what  belonged  to  him ;   would  he  nude 
that  was  the  whole  principle.    Then,  as  to  a  presumption  of  title ;  isL  as  tU  law» 
to  a  bond  taken,  and  no  faiterest  paid  for  twenty  years,  nay,  withha  twenty 
years,  as  Lord  Mansfield  had  said,  but  upon  twenty  years,  the  preiutmtliou 
ln»,  that  U  had  been  paid,  and  the  presumption  would  hold,  unless  it  could 
be  repelled,  unless  insolveneyf  or  a  state  approaching  it,  could  be  shewn, 
or  that  the  party  was  a  near  relation,  or  the  absence  of  the  party  having  a 
light  to  the  money,  or  something  which  repelled  the  presumption,  that  a 
man  was  always  ready  to  enjov  What  was  his  own.   The  case  of  a  morteage 
Was  an  instance.    His  Lordship  remembered  a  case  before  Lord  Mansfield.  Asufn,  cuse. 
where  a  mortgagee  brought  his  ejectment.   The  mortgagee  had  not  received 
any  money  upon  the  mortgage  for  twenty-five  years,  though  living  within  a 
street  of  the  mortgagor ;  and  upon  that,  the  mortgage  was  considered  satis- 
lied.    It  had  been  said  you  cannot  prentme^  unless  you  bdiefie.    It  was  be- 
eause  there  were  no  means  of  creating  belief  or  disbelief,  that  such  general 
presumptions  were  raised,  upon  subjects  of  which  there  was  no  record  or 
Written  muniment.    Therefore,  upon  the  weakness  and  infirmity  of  all 
human  tribuuals,  iudging  of  matters  of  antiquity,  instead  of  belief,  which 
must  be  the  foundation  of  the  Judgment  upon  a  recent  transaction,  where 
the  circumstances  are  incapable  of  forming  any  thing  like  belief,  the  legal 
presumption  would  hold  the  place  of  particular  and  individual  belief. 
Here  then  was  the  application  of  these  principles.    A  conveyance  was  ne- 
cessarily to  be  presumed  from  the  trustee  of  the  estate,  intended  as  an 
indemnity  against  an  incumbrance,  when,  for  a  century  and  more  every 
Idea  of  an  raeumbrance  had  been  at  an  end ;  and  if  mese  presumptions 
were  made  after  twenty  or  thirt^r  years,  because  the  party  was  out  of  pos- 
session, all  presumptiota  was  agamst  him  in  the  pre^nt  instance.    It  would 
have  been  very  difierent,  added  Lord  Erskine,  if  the  intention  had  not  ap- 
peared on  the  deed.    But  when  the  time  was  designated,  via.  eleven  years, 
if  It  could  not  be  done  at  the  end  of  one  hundred  and  forty  years,  the  de- 
fendant's objection  must  continue  for  ever,  which  would  be  a  rule  most  dan- 
Serous,  and  destroy  the  very  reason  of  legal  presumptions.    In  conclusion,  Re-eamevmue 
ie  noble  Lord  stated  his  opinion  to  be,  that  at  thU  distance  of  time,  he  i^Uguleetaie 
toaght  to  presume,  that  this  re-conveyance  had  been  made,  and  he  made  that  preemned  qflter 
presumption  accordingly,  without  sending  it  to  law,  being  confident  that  a  lapg^  ^  140 
Jadge  must  tell  a  jury  they  ought  to  presume,  and  they  would  presume  the  years, 
execution  of  this  re-conveyance.    This  being  Lord  Erskine^  opinion,  the 
decree  of  flie  Master  of  the  Rolls  was  consequently  affirmed. 

Where,  therefore,  a  ju^ge  and  jury  will  presume  a  re-conveyance  or  Ae  to  cases 
aurrender  of  the  legal  estate  at  law,  a  court  of  equity  will  of  itself  adopt   where  euek  pre* 
a  similar  presumption  in  favour  of  the  mortgagor,  anid  his  heirs,  without  tmmptume  are 
sending  hhn  elsewhere.    It  becomes  then  necessary  to  enquire,  aner  what  mttde  0t  lauf. 
length  of  time  a  re-conveyance  or  surrender  will  be  presumed  at  law.  The 
Investigation  of  this  question  will  involve  a  variety  of  details,  and  the 

5 resent  note  is  already  too  dilated  ;  the  solution  of  it,  therefore,  must  be 
eferred  to  a  subsequent  period.    See  4th  section  of  note  to  p.  510,  postea,  , 

auid  Indek,  voe.  ^  Presumption  of  Surrender  of  Term."  We  shall  merely 
remark  here,  that  no  2css  time  flian  twenty  years  vdll  raise  a  presumption 
that  a  mortgage  term  has  been  assigned  or  surrendered.  This  was.  settled 
ill  Doe  V.  Calvert f  5  Taunt.  170,  and  a  similar  remark  may  be  maJs,  as  to 
the  presumption  of  a  re-conveyance  of  the  legal  estate  on  an  abandoned 
mortgage  In  fee.  Then,  whether  this  twenty  years  possession  is  to  tie  an 
udoeree  possession,  and  whether  the  possession  of  the  mortgagor,  is  as 
mgainst  the  mortgagee,  a  possession  of  that  nature,  are  q*iestions  which  we 
sBOSt  at  present  postpone.  But  we  cannot  dismiss  the  subject  without  ad- 
-wertittg  to  the  observations  of  Mr.  Preston,  in  his  9d  vol.  of  Abs.  p.  21, 
nrhere  he  remarks,  that  tiie  late  decision  in  Ch^mtmdeUff  v.  Clinton,  t  Merir. 
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tbe  whole.    If  the  mor^agee  were  in  possesnon  for  twenty 
years,  and  no  interest  paid,  there  should  be  no  redemption 


171,  '^  has  (if  right  in  principle)  greatly  shaken  the  confidence,  which  in 

practice,  nsed  to  be  placed  on  these  presamptions."    By  later  dccisioni, 

however,  the  courts  have  evinced  a  aecided  disposition,  to  substantiate 

every  reasonable  presumption  where  it  can  be  practically  efiected ;  and  as 

Mr.  Sugden*$      to  what  is  said  by  Mr.  Sugden,  In  his  valuable  Trea.  on  V.  &  P.  p.  t95, 

observctum$  on  6tb  edit,  with  respect  to  toe  disapprobation  which  the  case  of  Htuory  ▼• 

Biliary  v.  fVaU   WaUer  met  with  at  the  bar,  it  Is  observable,  that  no  inequitable  feature 

Ur  cmuldired*     appears  on  the  face,  or  in  the  tendency  of  that  determination,  to  suggest 

a  reason  why  it  should  not  now  be  adopted  and  followed.    It  may  be  tme. 

that  it  was  in  opposition  to  an  old  and  highly  inconvenient  rule  observed 

by  conveyancers,  (and  that  perhaps  forms  the  total  amount  of  objection  to  the 

adjudication,)  but  the  substitution  of  a  well-adapted  rule  of  analogy,  (which, 

it  is  conceived,  may  now  be  considered  as  established,)  for  one  wliich  was 

often  practically  impossible  to  be  adhered  to,  and  always  attended  with 

much  trouble  and  expence,  should  form  an  argument,  the  ratlier  in  support 

and  vindication  of  the  decision,  than  in  derogation  and  destruction  of  it; 

and  notwitiistanding  the  reluctance  which  coostantly  attends  the  reception 

of  new  maxims  in  violation  of  rules  sanctified  by  age,  the  comparative  utUitj 

of  each  should  be  viewed,  and  preference  given  to  the  one  most  generally 

and  readily  applicable  to  the  circumstances  of  the  times.    When  it  is  said, 

that  the  decision  in  Hillary  v.  Waller  has  occasioned  considerable  difiicultiei 

In  practice,  by  introducing  an  indefinite  rule,  whereby  no  man  can  say 

where  exactly  the  line  is  to  be  drawn,  at  what  period  the  presumption  is  to 

arise,  and  what  circumstances  are  sufficient  to  rebut  it ;  it  should  be  remem- 

JU'Comieeyanet     bered  that  no  such  doctrine  was  promulgated  by  the  court.    A  definite 

qf  legal  ettaie      period  was  fixed  on,  in  analogy  to  the  time  at  which  courts  of  law  raise 

prenimed  aSier    similar  presumptions,  namely,  **  not  less  than  twenty  years,"  implying,  that 

twenty  yean^      frimt  facie,  after  about  twenty  years,  a  court  of  equity  will  raise  the  pre- 

where  money        sumption  of  a  re-conveyance  from  the  mortgagee,  or  his  heirs,  which  we 

eanbeftresumed  bave  suggested  is  the  period,  wherein  a  presumption  of  payment  of  tb« 

paid.  Semb,       mortgage  money  will  also  arise. 

Rale  as  to  inte^  As  to  interest,  and  tlie  state  of  the  account,  where  the  mortgagee  has 
rest  and  account  suffered  both  his  money  and  the  pledge,  to  remain  in  tlie  hands  of  the  mort* 
whenmortgagor  gBgor  and  his  heirs  for  a  long  series  of  ^'ears,  but  not  for  such  a  period  as 
decreed  to  pay  will  bar  him  of  his  debt  and  mortgage,  and  payment  of  the  money  or  fore- 
snoRcjf,  or  be  closure  is  decreed  against  the  mortgagor,  the  rule  Is,  that  if  the  roort^gee 
foreclose  and  his  representatives  have  slept  upon  their  rights,  and  no  compromise  or 

discussion  of  their  claims  has  taken  place,  and  the  defendant  is  ignorant 

thereof;  and  there  is  no  disability  on  the  one  side,  nor  fraud  on  the  other, 

Interest  will  not  be  given,  nor  an  account  of  the  rents  and  profits  du-ected 

further  back  than  the  filing  of  the  bill.    But  if  the  delay  be  fully  accounted 

for,  on  the  grounds  which  constitnte  the  exceptions  to  the  above  rales, 

interest  will  be  carried  much  farther  back.  Barriiigion  v.  0*Brien^  1  Ball  & 

Bea.  180.    Lord  Manners  took  the  rule  to  be,  in  the  lastly  cited  case,  that 

it  was  only  where  a  party  had  actually  slept  upon  his  rights,  the  other  pertn 

beifig  ignorant  thereqff  that  a  court  of  equity  would  not  intcrtV re  or  be  called 

into  activity ;  but  when  a  party  had  been  amused  by  promises  of  payment 

or  compromise,  ec^nity  would  not  consider  itself  bound  by  such  a  rule. 

Effect  of  sta-.  To  conclude  this  protracted  note,  it  is  finally  observable,  that  inrefer- 

tute  qf  Umita"     ence  to  pawns  of  personal  chattels,  a  right  of  redemption  remains  to  the 

turns,  and  its       pawner  during  tlie  period  of  his  life,  if  no  time  be  stipulated  for  payment 

equitable  ana»     of  the  money  on  entering  into  the  original  treaty  for  the  loan.    But  this 

Ugy  on  pawns      right  is  personal,  and  dies  with  the  pawner,  consequently  his  executor  can. 

^personalty,       not  redeem.    Radclij^e  v.  Davis,  Yelv.  178.  S.  C.  Cro.  Jac.  $44.  Bulst.  Sd. 

At  common  law  a  similar  rule  prevailed  as  to  the  mortgage  of  real  pitH 
perty.  If  no  time  were  appointed  for  payment  of  the  money,  the  mort^gor 
bad  his  whole  life  for  payment  of  it.  Co.  Litt.  308  b.  With  reference  to 
pawns,  the  distinction  is,  that  it  may  be  redeemed  after  the  death  of  the 
pawnee,  but  not  of  the  pawner.  3  Salk.  267.  In  Kemp\.  fVcsfbrook,  1  Ves. 
278,  an  assignee  of  a  bankrupt  pawner,  after  a  lap^  of  twenty-one  years 
from  the  time  of  the  first  depositing  the  pavm,  nled  a  bill  against  tbe 
pawnee  (Westbrook)  for  the  re- delivery  of  the  jewels  and  plate  pledged  br 
the  bankrupt  to  the  defendant^  who  had  also  given  a  promissory  note  ftr 
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allowed.  In  tliis  case  the  mortgagor  was  in  posse^ssioti  of  part 
till  1708;  from  ]?08  to  17U  the  plaintiff  was  an  infant,  so 
that  was  accounted  for,  and  fl-om  that  tihie  it  did  not  amount 
to  twenty  years. 


ihe  delivery  oyer  df  ttierse  groods  to  the  bankttipt,  or  the  ^alae  of  ttetn^ 
upon  the  bankrnpf  s  paying  him  all  that  was  due.  The  statute  of  limita- 
tions was  insisted  on  by  way  of  acfence,  which,  i>eioff  to  quiet  possession, 
f^Hs  to  be  cdristrfred  fbVohrabfy.  Betides,  the  plaintiff,  it  was  farther  con- 
tended, had  no  right  to  come  into  equity,  this  not  being  like  the  case  of  a 
real  estate,  where  time  was  given  for  payment,  and  on  non-payment  to  vest 
in  the  mortgagee,  for  there  the  remedy  must  be  in  equity  as  tliere  was 
ifofie  At  law ;  brtt  this  i^as  a  nlere  pledge,  and  if  allowed,  there  Wctald  be 
an  Infinite  number  of  biflft  for  redemption  of  sheh  deposits;  troter  would 
Be  in  the  siime  manner  as  if  the  pawn  had  be^n  disposed  of,  attd  then  after 
the  time  limited  by  the  statute  for  an  action  of  tfover,  it  could  not  be  re- 
covered, ndtwlthstandfng  the  right  to  redeem.  But  Lord  Hardwicke  said,  Redempiiem  tf 
there  tras  ltd  eo16tir  fbr  the  statute's  being  a  bar  to  this  demand  ;  do  time  pietfge  decreed 
being  |||tveh  fbr  Memption,  the  bankrupt  Had  time  dnring  his  life  to  redeem,  after  tweniff' 
acoordmg  to  the  case  in  Buktrode.  Then,  no  had  the  aseignee  till  tender  of  one  years. 
iiaymeDt  of  the  tiloney;  before  wlnclij  oti  fbe  face  of  the  fiote,  trover  woilld 
hot  lie.  Besides,  the  plaintiff  being  ah  absolute  stranger  to  what  was  due, 
he  had  a  right  to  come  into  equity  to  ascertain  the  amount,  iti  order  to  make 
a  tender,  which  he  could  not  do  withont  teiidertng  the  preeiee  amoknif 
{S.  Li.  Rolfhuim  V.  Cooke,  6  Taunt.  536],  and  therefore  coiiM  never  make 
It,  if  tttft  Allowed  to  coihe  into  equity  first  td  khow  that  sum.  Hh  Lordship 
tvferted  it  to  a  Master,  to  take  an  aceo^nnt  of  what  was  due  to  the  defend* 
ilitt  fot  Mittcipal,  Interest,  ihid  costs,  and  what  was  the  value  of  the  articles 
pledged^  and  if  ai^  part  had  been  sold  what  the  defendant  had  received  for 
the  same ;  and  if  ofi  a  balance  of  accountt,  the  defendant  appeared  to  be 
Ifvef  paid,  then  he  was  decreed  to  pay  such  surplus,  and  deliver  such  of  the 
ttftieiet  pledged  lis  remained  lb  specie  to  the  assignee,  for  the  benefit  of 
the  ereoitors  nnder  the  tomriiission.    Beli's  9upp.  to  \tM,  sea.  141. 

For  fur/he^  as  to  preshiu()tions  arising  fr6ai  length  of  tiaie  et  i  contra,  jMerenee  la 
6ee  GM  v.  Tbagbod,  Mefs.  54.  CoUi  v.  fi^ierson,  1  Ch.  Rep.  78.  MHckeU  furtlur  cases. 
If.  CkamberUHit,  Toth.  169.  Frazer  v.  Moore,  Banb.  54.  Bridgeey.  mtchellf 
ibid.  te4.  Asirtfi  ease,  2  Freem.  55.  f^inkfield  v.  WhaUyy  5  Vin.  Abr. 
094,  pi.  38.  UeweUyn  v.  Mackwortk,  Barn.  445.  CottereU  v.  Purchase^  Ca. 
Temp.  Talb.  61.  et  vide  69.  HnckHep  v.  Matthews,  1  Yem.  362.  Httet  v. 
FUtcher,  1  Atk.  467.  SiuH  v.  MelHsk,  i  Atk.  610.  Laeon  v.  BriggB,  3  Atk. 
d05.  Doe  v.  Proiser,  Cowp.  {17.  BrowneU  v.  Broumelly  2  Bro.  C.  C.  63. 
Jirttei  V.  TntberHOe,  4  Ibid.  115.  Andrews  v.  Wrigley,  ibid.  i«5.  LyHon  v. 
JLgrf^on,  ibid.  441.  Pickervng  ^t,  Stantfordy  Md,  %\4.  Bercf  r,  DiMDoodyp 
ibid.  S57.  Go/uU  v.  CTKedtn,  4  Bro.  P.  C.  19B.  Toml.  edit.  Pontfret  v. 
Windsor,  t  Ves.  483.  Bonny  v.  BMgord,  1  Co3t,  145.  Higgins  v.  Crtttsford, 
t  Ves.  jun.  57 1.  Pearson  v.  Belcher ,  4  Ves.  627.  Yidey,  MonUy,  5  ibid. 
400.  Campheit  t.  fVaiker,  fbfd.  678.  Moih  v.  Afwood,  ibid.  845.  Seton  v. 
Slade,  7  ibid.  273.  Stackkonsi  v.  Bamston,  10  ibid.  467.  Ptwkes  v.  fVkiie, 
It  Ibid.  226.  Tr.  Eq.  lib.  1.  ch.  4.  s.  27.  Ptrcell  V.  M^NtnMray  14  Ves.  91. 
Betrdwieke  v.  Vernon,  ibid.  504.  BfdOie  v.  SlbhaU,  15  Ibid.  185.  COchester 
V.  Lawton,  lYes.  &  Bea.  246.  Bond  V.  Hopkins,  1  Scb'.  St  htf,  4tr,  Under* 
1to0d\,  taurtmtn,  2  ibid.  41.  Murray  v,  PalMer,  iMd.  474.  MedUcott  y, 
iTDonneH,  1  Ban&  Bea.  166.  JSgretnont  v,  HatniUon^  Ibfd.  516.  Gregory 
^.  Gregory,  Coop.  201.  fVkaUey  v.  H'hdUey,  1  Meriv.  436.  442.  tVhttiton  t. 
To&ne,  5  Madd.  54.  Darriel  t.  Gdlby,  before  the  Tice^Chan.  27th  Feb.  1818. 
J}ewdM9f  ix  parte,  l5  Ves.  497.  As  to  revlvaf  of  debts  barred  by  length  of  jRmeol  ^  dsM 
tiine,  by  teeafU  of  a  devise  for  payttaent  df  debti  ^erally,  iee  Ktttlby  v.  ^  deviss, 
KHHby,  tAttd  t  Anrtr.  525,  and  antea,  405,  H  itetis,  whefe  ilmple  contract 
4lebta  aevelity  yean  old  were  revived.  See  abo  Beckfsrd  v.  t9^ade,  17  Vea. 
87,  a  case  decided  in  j^Hvy  couiicll,  where  seven  vears  poss^ssldb  hi  Ja- 
maica are  said  to  be  a  bar  to  every  daifn,  ih^  enbct  of  this  possessory 
1#w  in  Jamaica,  bein'g  to  bar  not  merely  the  Te^l  remedy  but  every  snir, 
rialm,  and  demand,  coavertin]^  seven  years  pot^s^a  into  a  po^tive  abso- 
Hite  title.- 

cc 
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[  4£9  ]  ^u^  >Q  ^>s  case,  the  court  would  not  enter  into  tbe  qoei- 
NoproeeedhigM  tion,  until  they  were  satisfied  the  benchers  had  given  the  jiv- 
mpeeting  t^cs  leave  to  try  it  by  law,  saying,  that  this  regard  was  to  be 

chambi^,wiae»»  had  to  all  the  societies  at  law,  that  all  their  disputes  might  be 
€im$ent.  determined  amongst  themselves ;  and  the  court  having  deter- 

mined the  right|  ordered,  that  the  benchers  should  settle  vhtt 
was  due  for  principal,  interest,  and  costs,  and  take  an  accouot 
of  the  several  receipts  and  allowances. 
Cfthe  pttrtiiM        On  a  bill  brought  to  redeem  a  mortgage  of  long  slandiiig»an 

to  a  MU  to  fV« 

d£em(K),  — ^— — _^ —  ■ 

Executor  and  ( ^)  ^^  the  heir  of  the  mortgagor  file  a  bill  to  redeem,  the  extador  or  aMai- 
penon  having  trator  itfthe  mortgagee  must  be  made  a  partv.  s  Freem.  5S.  Bnt  tlie  Actr  of 
legal  eitateae*  the  mort||[agor  need  not  be  a  party  to  a  bill  to  redeem  by  the  demeeM  Ike 
eeemra  partiee*  equity  or  redemption,  antea,  348.  It  is  also  particularly  etsenttil  to  it* 
Secos,  «f  to  mark,  that  on  a  bill  to  redeem,  the  person  having  the  Ugid  eitate  nut  be 
heir  of  mart'  before  the  court,  for  otherwise  the  mortgagor  cannot  have  a  complete  re> 
Mgvn  convevance.    ^Vood  v.  fFOhaau,  4  Madd.  Rep.  186.     SekaoU  v.  Sutt,  1  Sdi. 

&  Lef.  176. 
Perton  entitled  ^^  ^^^  Black  and  White  Acre  are  mortgaged  to  A.  for  distinct  debts  sMi 
to  eauUa  qf  re-  '^^  several  times,  and  afterwards  the  equity  of  redemption  of  Black  Acre  ii 
demptiom  in  ^^^  to  B.,  he  cannot,  we  have  seen,  (antea,  p.  S9S,)  redeem  the  mortgage  oa 
aaotker  eetaie  Black  Acre  without  redeeming  the  mortgage  on  White  Acre  also;  sad  is 
neceaoara  par-  ^^^  case,  the  parties  interested  in  the  equity  of  redemption  of  the  lecoad 
ly,  when,  mortgage  will,  be  necessary  parties  to  the  suit.    Ireaon  v.  Dfm,  S  Cox  Ok. 

Ca.  4'25*    So,  where  two  estates  were  mortgaged  together,  and  on  the  deslh 

of  the  mortgagor,  the  equity  of  redemption  of  the  one  devolved  on  A.  sad 

that  of  the  other  on  B.,  B.  was  held  to  be  a  necessary  party  to  a  bill  by  Ai 

for  redemption.    Cholmandeley  v.  CUnteUf  t  Jac.  Jk  Walk.  S. 

Mortgagee  hia        ^°  ^^^  ^^^  ^^  fVethereU  v.  Coiltai,  3  Madd.S55,  a  bill  was  filed  by « 

irutteemd  cm-  ™<>>'Hf<^<'  ^er  redemption.   The  mortgagee  hadassigned  the  mortgage  opca 

fttt  quetmatM      <^^rtain  trusts  for  the  benefit  of  his  nimily.    The  mortgagee,  the  trssteci, 

net mmrt  par*      '^^  ^^  ceetui  que  truete^  were  all  made  parties  defendants;  and  opoa  tbe 

iUetolnUfyr     ^^^n^S  ^  question  was  made  as  to  the  eoete  or  the  trustees  and  the  ttdm 

redemplioni  and  9*^  ''^(«<<>  which  the  plaintiff  urged  he  ought  not  to  pay,  because  thej  vreie 

ifi^tiga/tormutt  "^^  necessary  parties  to  the  suit  by  his  ac^  bnt  by  the  act  of  the  mortgagee. 

pavcSo  of         '^^  ^'^^  Chancellor  observed,  that  it  seemed  at  first  sight  a  great  bardmipi 

making  them  90,  ^^^  the  mortgagor  should  *be  liable  to  pay  the  coats  of  persons  dainisg 

^  '  under  the  mortgagee  and  made  necessary  oarties  by  his  act,  but  it  was  tbe 

constant  course  of  the  court,  aud  it  was  to  be  supported  upon  this  priadpl^ 

that  at  law  after  a  mortgage  was  forfeited,  the  estate  was  the  abaohite  pfe- 

Serty  of  the  mortgagee,  and  he  mighS^deal  with  it  ashiaown;  aadthstif 
le  mortgagor  came  for  redemption,  which  tbe  equity  of  the  court  gave  bisi, 
it  must  be  upon  the  terms  or  indemnifying  the  mortgagee  ftom  tU  costi 
arising  out  or  his  legal  acts. 
Ceetui  que  '^^  doctrine  that  cestui  que  trutta  are  necessary  parties  to  hills  to  re*. 

irugti  not  b^g  ^^ciUf  has  been  still  further  confirmed  by  tiie  late  case  of  Drew  v.  tftfWSt 
porft^s  (may  bu  l>efore  the  Lord  Chief  Baron  Richards,  sitting  in  Equity  in  the  Eicheqaer 
iHtdutgeuee  of  Chamber,  5  Price  319.  Estates  sold  to  B.  wese,  prior  to  tbe  sale,  coUatenlly 
court)  be  made  eharged  by  the  vendor's  testator  for  tbe  purpose  of  securing  a  bond  debt 
so  OR  tkort  pe*  ^  ^^  testator's  widow  and  children.  The  purcliaser  retained  in  his  hsadi 
fHi^i^^  P&rt  of  the  purchase  money,  as  an  indemuity  against  any  claims  wliicb  wgbt 

be  made  on  tlie  estate  in  respect  of  the  bond  debt,  and  executed  a  mortgsge 
to  the  vendors  for  securing  the  money  so  retained ;  but  it  was  stipalstMi 
that  the  plaintiff,  who  was  the  purchaser,  should  be  at  liberty  to  apply  ^ 
mortgage  money  for  his  protection  in  satisfaction  of  tbe  trusts.  Aiwr  tbeie 
transactions,  the  vendor  disputed  the  validity  of  the  bond,  and  the  obliged 
claimed  tlie  debt  out  of  the  estate.  A  bill  was  then  filed  by  the  purcbsstf 
against  (he  vendor,  praying  a  discovery  of  the  persons  entitled*  &c-i  ^ 
plaintiff  paying  principal,  interest,  and  costs,  into  court— that  plaintiff  nifbt 
redeem,  and  defendant  re-convey  the  premises.  The  Lord  Chief  iisroa 
^  ob!»<  rved,  that  in  strici  regular itiff  the  cestui  que  inutt  should  have  been  aiade 
parties  to  the  suit,  but  to  obviate  that  difficulty  without  fnrthirdebyer 
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objection  was  made  for  want  of  parties  (g) ;  namely^  that  as 

there  had  been  an  absolute  conveyance  made  of  this  estate  by 

the  mortgagee  without  any  clause  of  redemption^  with  several 

limitations  over,  the  persons  in  remainder  under  this  conveyance 

ought  to  have  been  parties.     Et  per  curiam :  when  a  mortgagee, 

who  has  a  plain  redeemable  interest^  makes  several  conveyances 

upon  trust,  in  order  to  entangle  the  affair,  and  to  render  it  difficult 

for  a  mortgagor  or  his  representatives  to  redeem,  then  it  is  not 

necessary  that  the  plaintiff  should  trace  out  all  the  persons  who 

have  an  interest  in  such  trusts  to  make  them  parties.    But  where       [  450  ] 

the^emption  depends  upon  equitable  circumstances,  and  the  j^fj^nt 

plaintiff  is  not  in  the  common  case  of  redemptions,  and  where  tatUmhymort' 

the  mortgagee  in  fee  has  made  an  absolute  conveyance  with  ^^c^mrtih). 

several  limitations  and  remainders  over,  the  decree  cannot  be 

complete  without  bringing  at  least  the  first  tenant  in  tail  before 

the  court. 

But  on  a  bill  by  a  second  mortgagee  to  redeem  the  first  <Bt2l  hy$ec(md 
mortgage,  the  mortgagor  or  his  heir  must  be  brought  before  the  rk/eemfint^ 
court;  because  witliout  him  complete  justice  cannot  be*  done  ^^^Ziuiht 
between  all  parties.  forty  (m). 

H.,  the  elder,  and  H.,  the  younger  (his  second  son)  by  surrender,  H«tr  6<tny  ^  - 
conveyed  the  reversion  of  copyhold  estates  (after  the  decease  of  ^Inmotnro. 
H.  the  elder)  to  B.,  in  fee,  subject  to  redemption  on  the  payment  ^^(")* 
of  30/.  and  interest,  and  B.  was  admitted  tenant  to  the  land  (A). 

ig)  Yatn  ^: Httmhlyyt Xik.tSr.  wide  v.  Loic,  l  Cox  Ch.  Ca.  411, 

{k)  FiU  T.  firotni,  S  Bro.  C.  C.  cited  postea,Ch.*<Forecloflare/' for 

9T6.    £t  vide   HfVM  v.   fVadhmn^  vbich  see  list  of  cases.— fd.] 

Ridgw.  Rep.  SCO.  S.  L.  [and  Fii/U 
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cxpence,  he  recommended  a  short  petition  to  be  considered  of,  on  the  part  of 
the  widow  and  children,  that  their  interests  misht  be  ascertained  and  their 
r^its  protected  ;  and  his  Lordship  ordered  the  cause  to  stand  orer,  nro 
foTwAy  in  the  mean  time,  with  liberty  to  present  such  petition ;  which  being 
aOerwards  presented,  stating  in  substance  the  above  facts,  the  money  in 
coart  was  ordered  to  be  transferred  to  them  in  due  proportions,  the  costs  of 
the  petition  to  be  home  by  themselves* 

As  to  the  necessary  parties  to  a  bill  of  foreclosure,  see  postea,  I04t ;  and   1%n€  not  ai- 
aB  to  the  parties  to  a  bill  to  redeem  a  Welch  mortnige  or  the  Irish  vtvum  lurged  on  6tU  <• 
vfldfim,  see  Index,  voc  <'  Lease  and  Loan,'*  '^  Welph  Sfortgage.**  And  here  rtAttm* 
note,  tibat  on  a  biU  to  redeem,  the  time  will  not  l>e  enlarged  as  on  a  bill  to 
foreclose.    KotoHelski  v.  IVakefieU,  17  Ves.  417. 

(L)  So,  on  the  other  hand,  the  first  tenant  in  tail  of  the  equity  of  redemp* 
tlon  mnst  be  before  the  court  on  a  bill  of  foreclosure.  Reynoldson  v.  PerkinSf 
Amb.  564. 

(M)  And  thai,  though  the  second  mortgage  be  of  part  onlv  of  the  estate 
^riHmprised  in  the  mortgage,  and  under  a  different  title,  Folk  v,  Clinton^ 
IS  Ves.  48 ;  but  it  is  not  necesarry  to  make  his  penenal  representative  a  party, 
poBtea,  433. 

(N>  If  tlie  heir  of  the  mortgagee  cannot  be  found,  an  act  of  parliament  Heir  abroad^ 
^rill  be  necessary  to  revest  the  estate  in  the  mortgagor.    Schoole  v.  Sail, 
%  Scb.  &  Lef.-177,  dted  antes,  p.  15.  of  this  edit,  note  (L).    In  one  case 
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The  estate  was  afterwards  charged  with  a  farther  sum  lent  to  H. 
the  elder,  and  H.  the  younger  by  B.  Then  H.  the  younger) 
who  survived  hb  father,  devised  the  estate  to  S.  H.,  subject  to 

[  431  ]      the  mortgage  and  died.    Afterwards  S.  H.  surrendered  the  same 
estate,  subject  to  the  first  mortgages,  to  F.  in  fee,  to  secure  the 
re-payment  of  a  sum  borrowed  of  F.  by  himself.    And  bj  a 
deed  bearing  even  date  with  the  last-mentioned  surrender,  the 
uses  thereof  were  declared  to  be  In  trust  to  sell  the  same,  and 
in  the  first  place  to  pay  himself  the  money  by  him  advanced, 
with  interest,  and  to  pay  the  surplus  to  S.  H.,  his  heirs,  exe- 
cutors, or  administrators.    F.  was  admitted  tenant  to  the  lord. 
Then  B.  the  first  mortgagee,  entered  into  possession  of  the  said 
copyhold  estates.     S.  H.  died,  leaving  R.  H.,  of  Baltimore,  io 
the  province  of  Maryland^  his  heir  at  law.    F.  filed  a  bill 
against  B.,  and   R.  H.,  charging  the  latter  to  be  abroad  in 
America,  and  praying  an  account  of  what  was  due  to  B.  for 
principal  and  interest,  and  that  B.  might  account  for  the  rents 
and  profits,  and  pay  to  F.  what  should  appear  to  be  due  to  him, 
after  paying  such  principal  and  interest,  and  in  case  that  should 
not  be  sufficient  to  satisfy  F.'s  demand,  that  the  estate  might  be 
sold,  and  proper  parties  join  for  that  purpose,  and  F.  be  paid 
out  of  the  purchase-money,  and  the  residue  paid  and  applied  as 
the  court  should  direct.     B.  by  his  answer  acknowledged  the 
possession,  and  said,  that  be  was  ready  to  account  to  such 

r  432  1      person  as  should  appear  to  be  entitled  to  the  equity  of  redemp- 
tion ;  but  that  he  did  not  know  who  was  so  entitled,  not  know- 
ing what  was  become  of  T.  H.,  whether  he  ¥ras  living  or  dead, 
or  whether  he  was  ever  married,  or  had  left  ar  y  child  or  children* 
One  question  which  arose  in  the  cause  was,  whether  there  were 
proper  parties  before  the  court,  the  supposed  heir  at  law  of 
T.  H.,  the  mortgagor,  being  in  America,  and  his  personal  re- 
presentative not  being  before  the  court.    On  the  part  of  F.,  it 
was  insisted  that  there  were  sufficient  parties ;  that  B.  had  the 
real  pledge  in  his  hands,  and  although  there  might  be  a  contract 
between  the  heir  and  the  executor,  that  did  not  affect  bim. 
Between  the  first  and  second  mortgagees,  it  wa»  not  necessary 
to  make  the  mortgagor  a  party.    All  the  decree  was  redemp^ 


however,  {fValUtf  y,  WuUev^  1  Vera.  487)»  where  a  necoMary  parly  «*> 
beyond  sea,  and  the  plaintiff  made  an  affidavit  thereof,  aod  thai  hekneir  m^ 
whether  such  defendant  were  Hying  or  dead,  be  was  aUowed  an  order,  tf^ 
motion,  to  proceed  against  the  other  defendants  williout  pr^udice  ;  aad,  •* 
Mr.  Veruon  states,  afterwards  had  a  decree  without  bringing  sarh  defewitf^ 
to  a  hearing,  but  that  decree  does  not  ap|)ear  In  the  Register's  Book.  S«e 
also  on  this  subject  Healh  v.  Vercicalf  1  P.  Wms.  684. 
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of  the  first  mortgagei  and  a  conveyance  to  the  second,  not  an 
account  of  rents  and  profits,  unless  the  mortgagee  was  in  pos* 
session.  That  neither  the  mortgagor,  nor  the  first  mortgagee 
were  hurt  by  its  being  unnecessary  to  make  the  mortgagor 
a  party  to  the  bill  between  them ;  for  the  first  mortgagee  was 
liable  to  no  farther  account  to  the  original  mortgagor,  the 
second  mortgagee  being  bound  only  to  make  him  just  allow- 
ances, and  if  he  should  do  otherwise,  being  liable  to  all  charges 
which  might  have  been  made  against  the  first  mortgagor  in  his  [  45S  ] 
account,  with  the  original  mortgagee.  Sed  per  curiam:  it  is 
impossible  that  a  second  mortgagee  should  come  into  this  court 
against  a  first  mortgagee,  without  making  the  mortgagor  or  his 
lieir  a  party.  The  natural  decree  is,  that  the  second  mortgagee 
shall  redeem  the  first  mortgagee,  and  that  the  mortgagor  shall 
redeem  him  or  stand  foreclosed  (o).  It  therefore  must  be  ne- 
cessary to  have  the  real  representative  before  the  court,  though 
it  is  not  necessary  to  have  his  personal  representative  (?)• 

Where  a  mortgagee  assigns  without  the  mortgagor's  joining.  Mortgage 
the  heir  of  the  mortgagor,  on  preferring  a  bill  to  redeem,  has  no  J^TUS 'TrSe' 
occasion   to  bring  the  original  mortgagee  before    the  court,  9ary  party\q)^ 
for  the  assignee  as  standing  in  his  place  will  be  decreed  to 
convey  (1). 

Bill  brought  to  redeem  a  mortgage  against  one  who  was  then 
an  ambassador  in  Spain — the  court  ordered  all  proceedings  to 
delay  for  a  year  and  a  day,  unless  the  ambassador  should  return 
sooner  firom  his  embassy  (ii)  (r). 

There  is  one  case  in  which  the  legislature  has  thought  proper       [  434  1 
to  take  from  the  mortgagor  the  equity  of  redemption,  and  to  ^^  '<>  preeaU 

(0  BiU  V.  Adams,  2  Atk.  39.  {H)  PiUeington  v. Stanhope,  2  Vero.   morigages. 

317. 


(O)  In  the  case  of  Path  r,  Clinton;  \%  Ves.  59,  this  doctrine  was  Ailly   Test  coaflnmed. 
confinned  by  Sir  W.  Grant,  M.  R. ;  and  his  Honour  mentioned  a  case  of 
H^'^odcock  ▼.  Mtaffngf  ffom-  Lord  Nottiugbam*s  MSS.,  in* which  it  was  held, 
ttuLt  a  second  incumbrancer  could  not  file  a  biH  to  redeem  prior  incumbrances 
^iriUioat  th«  BM>rtgagor. 

(P)  As  to  this  pointy  see  3  P.  Wms.S33,  n.  A.,  and  Bradskaw  ▼.  Oatram, 
13  Ves.  fS4,  wfaiich  was  the  case  of  a  morigafj^e  for  years,  and  it  was  there 
held*  that  the  persottal  reprotentaUv*  wwt  not  m  meesomry  partjf  to  a  HU  ^ 
/arecloswrt, 

(Q)  And  the  mortgagor  having  assigned  his  whole  equity  to  a  purchaser,    Mortgagor 
need  not  be  a  party  to  a  bill  to  redeem  by  such  purchaser,  nor  indeed  to  a  vhen  not  a  nc- 
biU  fur  that  purpose  by  a  subsequent  incumbrancer,  if  such  subsequent  incum-  ceuury  party, 
brancer  have  notice  of  tlie  assignment  of  the  equity  of  redemption. 

(^H)  This,  perhaps,  on  tlie  authority  of  Co.  Utt.  130  a,  (3  Thomas's  ed.  Reaoonn  for  rule 
S93)»  where  it  is  said  (speaking  of  protection  due  to  certain  persons)  '<  this  in  text, 
is  ol'  two  natures,  the  one  concerns  services  of  war,  as  the  king's  soldiers, 
StCm  i  the  other  wisdom  and  counsel,  6cc,  as  tiie  king's  ambassador  or  mes- 
aenff^f  P'v  negoiiU  regni.  Both  these  being  for  the  public  good  of  the  realm, 
private  mens'  actioits  and  suits  must  be  suspended  for  a  convenient  time, 
fur  Js<ra  publUa  aate/eremia  privatU*" 
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English  ftnd 
Roman  law 
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give  the  mortgagee  an  absolute  estate  in  the  land;  that  Is,  Mfhere 
the  former  is  guilty  of  a  fraud  upon  the  latter  by  concealing 
prior  incumbrances  (s).     In  such  cases  it  is  enacted,  by  the 
4  &  5  W.  &  M.  cap.  16,  that  if  any  person  shall  borrow  any 
money,  isc.  or  become  indebted  for  any  other  valuable  conAderor 
tion ;  and,  for  the  payment  thereof,  shall  voluntarily  give  a  judg- 
ment, statute,  or  recognizance,  and  shall  afterwards  borrow  any 
other  sum  of  another,  or  for  other  valuable  consideration  become 
indebted  to  such  other,  and  for  securing  the  re-pajment  and 
discharge  thereof  shall  mortgage  lands  to  the  second  lender,  or 
to  any  odier  person  in  trust  for  him,  and  shall  not  give  nouce 
to  the  mor^agee  of  such  judgment,  8cc.  in  writing,  before  the 
execution  of  the  said  mortgage  or  mortgages ;  such  m6rtgagor 
shall  have  no  benefit  in  the  equity  of  redemption  of  the  lands 
mortgaged,  unless   such  mortgagor  or  his  heirs,  upon  notice 
given  by  the  mortgagee  in  writing  under  hand  and  seal,  attested 
by  two  witnesses,  of  such  former  judgment,  8cc.  shall  wi**"" 
six  months  pay  off  and  discharge  the  same,  and  cause  the  same 
to  be  vacated  and  dischaiged.    And  if  any  person,  who  shall 
once  mor^ge  lands  for  valuable  consideration,  shall  again  mort- 
gage the  same  lands,  or  any  part  thereof,   to  any  person,  the 
former  mortgage  being  in  force,   and  shall  not  discover  w 
writing  to  the  second  mortgagee,  the  first  mortgage ';  such  mort- 
gagor shall  have  no  relief  or  equity  of  redemption  against  the 
second  mortgagee;  but  such  second  or  third  mortgagees nwy 
,  redeem  any  former  mortgage.    This  act  not  to  extend  to  bar 
any  widow  of  any  mortgagor  of  her  dower,  who  did  not  legally 
join  with  such  husband  in  such  mortgage,  or  otherwise  lawniWy 
exclude  herself. 

On  this  statute  it  has  been  determbed  (k\  that  it  is  incom- 
bent  on  the  mortgagor,  previous  to  a  second  mor^ge  of  ws 

(k)  Stt^ord  etai*.  v.  Selby,  2  Vem.  589.  S.  C.  1  Eq.  Ca.  Abr.  SSO,  pL^ 


(S)  Effectioga  second  mortcaffe,  without  giving  notice  to  the  second  mof^ 
gagee  of  the  existence  of  the  first  incumbrance,  was  deemed  by  ^^r^'TS. 
lawyers  a  species  of  infidelity  amounting  to  a  crime,  denominated  is  »^ 
language  StelUonatuSj  and  the  person  committing  it  was  punishable  *<^][^ 
to  Sie  knavery  of  the  case;  but  the  crime  was  not  imputed  to  him  who  wfif^ 
gaged  the  same  land  or  tenement  to  several  creditors,  whose  debts,  ^**^JJ? 
were  all  put  together,  did  not  exceed  the  value  of  the  land  or  tencmcDt  nw* 
gaged.  Thus,  in  the  Pandects,  lib.  xxxvi.  fif.  de  pign.  aet^  it  is  stated  ""f*^ 
si  ea  res  ampla  est,  et  ad  modicum  arisjuerii  pignorata ;  diei  tfebe6t(,  ettsen  ^ 
solum  steUionatus  crimen,  sed  etiam  pignoraiitiam,  et  de  dolo  aeiiemm :  f*"* . 
nuUo  captus  sUy  qui  pignori  seewndo  hco  accepit*  The  spirit  of  this  P*'?^ 
engrafted  in  the  act  of  parliament  next  referred  to  in  the  text.  But  the  b^ 
itself  is  now  rarely  resorted  to,  and  one  case  only  appears  in  the  books  on  tv 
subject.    It  cannot,  however,  be  coasidered  as  either  obsolete  or  diioMO* 
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landsy  to  give  the  seeond  mortgagee  notice^  in  zcritingf  under 
his  hand,  of  all  prior  incumbrances. 

That  a  mortgage,  which  on  the  statute  becomes  irredeem-  Mortgage  irre' 
>  able  (Qy  although  assigned  over  to  another  in  consideration  of  niortgagorism 
what  is  actually  due  thereon  for  principal,  interest,  and  costs,  »» **»  ouignee. 
•till  remains  irredeemable  in  the  hands  of  the  assignee,  who       [  436  ] 
may  take  advantage  of  the  statute  against  clandestine  mort- 
gages. 

That,  if  a  subsequent  mortgagee  redeem  such  foreclosing 
mortgage,  he  shall  hold  the  estate  irredeemable  (m). 

That  if  Aere  are  more  lands  in  the  second  mortgage  than  in 
die  first,  that  is  a  case  omitted  in  the  statute  (it). 

That,  the  adding  an  acre  or  two  would  not  exempt  the  case  Anaereortw§ 
out  of  the  statute,  but  would  be  considered  as  a  contrivance  to  "•  **^^****** 
avoid  it  (o). 

That  a  mortgagee,  who  claims  the  benefit  of  this  statute,  must  Thit$iithUedoa 
have  conducted  himself  fairly  throughout  the  transaction  (p);  ^*^^Jraiid. 
it   being  intended  to  recompence  honest  mortgagees  for  the 
trouble,  hazard,  and  charge  they  may  be  put  unto,  and  not  to 
cover  a  fraud  or  ill  practice  in  obtaining  a  mortgage,  or  an 
assignment  thereof,  or  in  becoming  a  purchaser. 

It  seems  that  a  voluntary  mortgage  is  not  within  this  act  of  VchmUifffmmi^ 
parliament.    To  bring  a  case  within  this  statute,  the  latter  f^f  *"  ^^^  * 
security  must  be  made  for  a  valuable  consideration,  either  ori-      [  437 
ginally  credited  to  or  afterwards  permitted  to  continue  upon  the 
security  of  the  lauds  mortgaged,  otherwise  it  does  not  appear 
bow  the  not  disclosing  of  the  former  incumbrances  could  amount 
to  the  fraud,  the  prevention  of  which  is  the  express  object  of 
this  act  of  parliament.    The  letter  and  spirit  of  the  act  points 
at  a  charge  for  valuable  consideration  originally  commuted  for 
or  entrusted  to  the  security  of  the  latter  mortgage,  and  upon 
which  the  mortgagee  relies. 

(t)  Siajptrd  H  of.  v.  SeWy,  t  Vtm.  (m)  Ibid.  (ii)  Ibid. 

599.  S.  C.  1  £q.  Ca.  Abr.  9t0,  pi.  5.  (•)  Ibid.  (p)  Ibid. 
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^^'devUMe  im  '^  ^  deaf)  that  a  mortgage  is  such  an  interest  or  estate  a»  i« 
wiUiUMedb^  capi^Me  of  fieifig  de;vi8e^^  fio4  ^X  any  words  ina^ill^cleplj 
AM  (A)f'^^      descriptive  of  ike  a^lgept  (siifh  wiU  being  iin  t)f^  cas^.of  s|  mortr 

gag^  in  i^  executed  and  aftetited  po  i^  |q  pass  teal  estiles)^ 

will  carry  as  well  t^  suhje^t  pledg^  as  1^  ^pney  lequed 

thereby. 
«  AUmfmoti*       Tb^8  (a),  V^cfo  G.,  the  fgtJieF  of  ^e  dftft^dfint,  beiiE«  wiwd 
ike^Umdinmu    >"  ^^^  ^^  lands,  mortgaged  them  to  K.  and  his  beirS} ^iUi s 
^d^rc^.  proviso  for  redefnptioii ;  apd  ^fterwar4s  K.,  by  h^  Yl^l  >P  ^i^^' 

iogy  g$ive  ^U  b^  good^  biUsj  bpc^Si  fnqttgagiss,  and  fpocisJUei 
[  4S9  ]       fo^  ni^onie^  to  R.  i^.,  and  ^ade  bii^i  bU  e^ociitp^  and  died;  thQ 

cpurt  w^p  of  opiiupn^tbat  ^b^  words  "  qij/  9^y  m9i:(gagei"  m^ 

^  good  devifl^  of  the  lauds  i|iqftgs\ged  (^.). 
Sb  wiU  "«e«i.       It  may  be  presumed,  that  the  words  *.*  s^nriti^  fpf  mjoaej" 
«^"  ii^einb. ;     MfowP  have  the  same  eifec^  f^  ih^y  ^^e  qe^ri^  ^^^gh^  of 

tbe  stity^ct,  in  its  coq[\plp[  stfite  of  tb^  fip^'^,  fnd  tbe  W^J 

8^lire4  tbereby  (c). 

(a)  Cripa  v.  Grysil,  Cro.  Car.  S7.       S.  P.  in  Ait-Gen.  v.  JHfjfwilf, antci, 
Trin.  2  Car.  2.  [8  Vin.  Abr.    SO^.       146,  of  tJ)i|Q4\||on.— £<f*J 


(A)  As  to  Xhfi  i^<^uUit6  attestation,  9ee  postea,  ^8,  ^i^  noli^,;  a^d  f  liefbes 

a  mortgage  is  devisable  before  condition  broken,  see  antea.of  this  ed.  p.S7}) 

po^e  (N). 

PropotUum  in         (B)  Qn  tliis  case,  Mr.  Cmi^e,  in  ^s  pigc&t  of  the  L^w  of  ^e^^  Proper^ 

Cruite's  Digeii   observes,  (voL  yi.  p.  25f ,  without  any  cited  authority,)  «*  It  was  formeny 

fUiitumed.  held  [alluding,  perhaps,  to  Cripa  v.  Gryn/,  iil]^  snofaj  that  Ut^y^mfrftlir' 

might  be  devised  by  the  mortgagee  by  tlie  words  <  aU  my  motigagti.    Bat 
aftcrvrardf  the  courts  laid  it  down,  that  tli^e^  yfoxd».  wojuld  oi^^  com|tie^Cwl 
mortgages  for  years,  and  not  mortgages  in  fee,  especialjiy  if  they  were  for- 
feited.*^ The  cases  mentioned  by  Mr.  Cruise,  in  the  eight  following  sections 
of  his  work,  do  not  support  the  latter  limb  of  this  proposition  ;  and  it  is  coa- 
ceived  no  such  rule  now  prevaib.    It  is  an  arbitrary  distinction,  without 
reason  or  authority. 
Operaiimt  of        ^  (C)  And  even  after  the  mortgage  has  ceased  to  exist,  and  tlie  mortgagee  is 
vords  **fflorl«       in  possession  of  the  estate  as  owner — the  moftgage  having  been  foreclosed, 
g^ges*'  and         the  words  "  mortga^^ef ,"  or  '*  securities  for  money,"  will,  it  seems,  without 
**  seewUieM/'       any  additional  words  descriptive  of  real  property,  pass  the  legal  estate  to  the 

devisee,  If,  from  the  whole  will,  a  clear  intention  to  pass  the  lands  cao  be 
collected,  and  the  will  be  properly  executed  and  made  or  re-published  afttf 
the  foreclosure  has  been  effected ;  for  this  see  the  note  to  p.  459,  postet, 
But  in  cases  of  this  sort  the  concurrence  of  the  heir  at  law,  if  it  can  be 
obtained,  should  always  for  tlie  sake  of  caution  be  procured.  The  word 
**  fceciirittes"  will  include  stock  or  funded  property.  The  general  meaniiis  of 
this  word  is  ex])lBined  in  Dicks  v.  Lambert,  4  Ves.  730. 
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And  it  seems  cle^r^  tjiat  if  a  oiortgagee  particularly  vninixoim  vrotk^wwdB 
and  describes  lafids  mortgaged  (&)/  so  as  that  thejafe  oiC^r-  ^j^^  "m^<*I 
taintd  as  objects  qf  bis  devisei  they  will  passij,  a^d  the  A^Hs^ 
will  be  entitled  thereby  to  ^  decree  io  Chancery  agsiipQt  tbQ 
iportgagor  and  his  heirs,  to  pay  the  money  or  b^  foreclqsed* 

And  even  if  the  land  in  mortgage  be  not  precisely  descrihedj,  Demu  of  fret- 
yet  if  the  locality  be  pointed  out,  and  a  testator  has  no  otj^er  *^  '**"^J!i5* 
landed  interest, '  except  mortgages,  answenng,  m  pouit  of  91-  gnged  auae 
tuation  and  circumstance  the  language  used,  th^y  will  paiip,.  twkJL^no^' 

Thus(c),  where  A.,  mortgagee  in  fee  of  the  Swan  {nn  At  o<A#r(iifi4*<i^C. 
Chelsea,  devised  to  B.  anc)  his  heirs  all  \i\9^fre^hQld  me^yuftgc;^       ^  ^^  ^ 
and  gardeq  grounds  in  Chelsea :   It  wi^  held  by  l^rd  tiajrd^ 
wicke,  on  a  questiop,  whether  the  mortgaged  interest  would  pa49 
by  this  description,  that,  as  it  did  not  appear  th^t  \^^  tQ94atpf 
had  any  odier  land  there,  it  certainlj/  would  (d)« 

Bu\,  wh^re  one  seised  of  divers  lands  (jd)  in  A*,  B.^  ^d  C«»  io  **  PoisesaedT 
fee^  the  lands  in  C,  being  in  biqi  by  mor^ga^ej  a^d  fqVfeitedi  JllSJf*  ^IJjJj. 

(b)  Httwr.  Vip(r€9f  iCli.  Kep,  SS.  C«r.  447*  449,  450*  Trio.  It  Car,  %. 

(c)  Clarke  v.  Abbot^  Barnard.  Rep,  S.  C.  W.  Jones,  380.  [and  strongly 
4S7.  8-  C.  9  Eq*  Ca.  Abr.  606,  pi.  approved  by  Lord  Holt,  in  Brtdk}- 
4J.  [et  infra,  473.— Ed.]  v^aier  y.  BiM<mt  6  Mod.  t(^  Git«4 

(d)  fVUkinson  v.  MerryUmd,   Cro.  also,  1  Roi.  Abr.  834.— JSd.] 


(D)  Ut  res  magii  valeat  quam  pereat.  This  doctrine  is  founded  op  the  nile  Fo^ftdajtm  ^ 
fadd  down  in  tM  cat?  (|f  Rp9^  v.  B/ntls^U  Cro.  Car.  SOS,  wbioh  Loid  KMon,  mk  ta  <a<» 
C.  J.,  and  the  other  Jad||jes  of  C.  B.,  in  Thomjmon  v.  Lotrley,  ^  Qo«.  &  P.  30^  oad  r^cr<9A«  tf 
(5.  C.  5  Ves.  4f6),  considered  to  be  a  standinfr  mle  of  property  not  to  be  ev^ficmatw^ 
4«KeB«  Chaqibre,  J.  s^d,  it  wi^b  ao  fuUy  es)tabli«||e4,  tliat  M)  the  eoiarts  of  co^ei. 
justice  were  bound  to  conform  ^o  it ;  it  luid  b^en  considered  as  in  force  frcm 
the  time  of  Charles  the  First,  and  had  been  recognised  by  the  highest  an- 
thorityl  It  Tjras  theie  re^o^ed  (Oo^  Car.  293),  by  all  the  jiivtto^,  o^in^ii^ 
Richardson,  that  if  a  man  have  lands  in  fee-simple,  and  lands  for  years,  and 
by  will  devi^  all  his  lands  and  tenements,  the  lands  in  fecsimple  only,  and 
faot  those  for  years,  will  pass  to  the  devi^eo ;  contra^  |f  the  devisof  hf^ve  only 
lands  on  a  lease  or  leases  for  years,  and  no  property  In  fee-simple,  tqv  if  tl^e 
leaaehpld  ^nda  are  iy>t  allowed  to  pAf«,  t|)e  ^ill  .^itt  haiEO  no  eibct,  and  be 
Toid.  That  this  resolution  has  been  acted  on  an^  acknowledged  in  siiailar 
rases,  appears  from  Daiy^  ▼.  Trigi^,  1  K  Wms.  986,  Dmii  v.  Gi66«,  3  P.  Wms. 
S6.  $-  C.  Fit9g.  116«  IVto^e.  269,  and  Kr^tfford  v.  Gardtfw,  t  Atjl^.  450. 
But  the  construction,  that  where  a  man  devises  all  his  lands,  the  whole  of 
kU  lands  shaU  not  pass  bnt  hit  freehold  only,  has  been  disapproved  by 
0io4em  j.a4g^s,so  that  t^ey  have  beea  re^dy  to  laf  lyoUl  qf  ainr  expvesMoa  Ip 
the  will  to  prevent  the  application  of  the  rule,  as  laid  down  in  Rose  v.  Bgrtlett^ 
(nbi  sanca)*  It  is,  howevf  r^  a  mle  foanded  on  intention,  and  therelore,  the 
jttdcea  nave^  where  tliey  could  collect  that  the  testator  meant  that  boith  free*> 
hold  and  leaaehold  lands  should  pass,  determined  in  conformity  to  that 
intention.  AddU  v.  Clemeniy  2  P.  Wms.  456.  Lowiher  y.  Cwoemiish,  Amb. 
556.  1  Eden,  99.  Turner  v.  Husier,  1  Bro.  C.  C.  78.  Lane  v.  Stanhope^ 
6  T.  R.  345.  As  to  the  effect  of  this  doctrine  in  regard  to  devises  of  copy- 
hold lands  and  the  supplying  the  want  of  a  surrender  in  equity,  vide  Doe  v. 
Etwl  qf  L«Ma,  9  East,  448.  BlwU  v.  Clitherow^  10  Ves.  589.  Ckureh  v. 
Mtndy,  12  Ves.  426.  S.  C,  15  Ves.  396.  Jmld  v.  Praiiy  13  Ve^.  168.  S.  C. 
15  Ves.  390.  Sampaon  v.  Sampnon,  2  Ves.  &  Bea.  337;  and  generally,  see 
JtheU  V.  Beane,  1  Ves.  215.  8.  C.  1  Dick.  132.  Ckapman  v.  Hart,  iVcs.  271. 
Turner  v.  Husler,  and  Lowther  v.  Cavendieit,  nbi  supra.  fVkUaker  v.  Ambler^ 
1  Eden,  151.  Pi^M  v.  Riccardaon,  2  P.  Wms.  459,  n.  S.  C.  1  H.  BI.  26,  n. 
fTuikhis  V.  Lm,  6  Ves.  633,  and  Biddulph  v.  Biddulph,  Arg^.  12  Ves.  164. 
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ngeeimfeenoi  inade  his  will ;  and,  after  deTuing  the  lands  in  A.  and  B.  to 
bebigtnpotM^   several  persons  and  their  heirs,  and  several  legades  to  other 

persons,  gave  '^  all  the  rest  of  his  goods,  chattels,  leases,  es/o/ei^ 
mortgages,  ddfts,  ready  money,  plate,'  and  other  goods  whereof 
he  was  possessed,  to  his  wife,  after  his  debts  and  legacies  paidj* 
and  made  her  executrix,  and  died ;  whereupon  die  entered  into 
the  lands  mortgaged,  and  devised  them  to  M.  and  his  heirs,  and 
afterwards  she  died.  On  an  ejectione  Jimue  brought  by  die 
heir  of  the  mortgagee  against  the  devisee  of  the  wife,  the  sole 
[  441  ]  question  was,  whether  the  fee  in  the  mortgages  passed  to  the 
wife  by  this  devise  I  And  the  <5ottrt  were  of  opinion  that  no 
fee  passed  j  for,  that  the  heirs  should  not  be  dismherited,  nor 
the  fee  passed  away,  without  an  apparent  intent  aiising  out 
of  the  words  of  the  will.  And,  in  this  case,  it  did  not  ap- 
pear that  he  intended  to  pass  but  such  things  whereof  he 
was  possessed,  which  extended  only  to  things  personal,  or  leaseSi 
and  not  to  freeholds  whereof  he  was  said  in  law  to  be  seised. 
And  perhaps  he  was  not  possessed  of  this  land ;  for  it  was  not 
found  that  the  mortgagee  entered  and  was  in  possession,  and! 
commonly  the  mor^;agor  retained  the  possession  until  for- 
feiture (£)• 

^  MoHgH^f^  In  the  same  case  (e)  it  was  said,  it  would  have  been  very 
^S^atUiigs  ^loubtfiil  whether  even  an  estate  for  life  had  passed  to  the  wife 
imUnotptuM  if  ghe  had  been  alive,  because  the  mortgages  were  coupled 
yof<M,4M.)      ^'th  only  personal  things,  as  goods,  leases,  estates,  mortgages, 

debts,  4<?.  which  might  be  intended  only  of  estates  for  years; 

and  so  much  the  rather,  by  reason  of  the  words  **  whereof  I  am 

possessed.** 

dmrwOwm  m      And  certainly,  had  the  latter  point  been  agitated  during  die 

r  44£  1       ^^'^  ^^  ^^  y^'xte,  and  the  devisor  been  possessed  of  mortgages 

for  years,  it  would  have  been  decided  against  her;   because 

the  question,  as  taken  up   by  the  court,  was,  whether  these 

mortgages  in  fee  were  to  be  eotisidered  as  real  or  persomd 

estate  i    And  the  unanimous  opinion  was,  that  they  were  of 

.    the  former  description ;  in  which  case,  the  words  of  this  will 

would  not  have  attached  upon  them :  besides,  from  the  daose 

(e)  Cro.  Car.  450. 


P^Mtagtfrvm         (£)  ^r-  Roberto,  in  his  Treatise  on  Wills,  states  this  case  of  frmemm  ▼. 
Ribertt  on  MenyUmd  to  be  an  instance,  where  the  devise  was  made  before  the  mort|Sge 

wiUt  auiiliimed   ^^^  forfeited,  and  the  last  sentence  in  the  test  seems  to  favour  this  stste- 

ment.  That  fact  alone  wonld  be  a  sufficient  ground  for  the  decision ;  bat 
Croke,  Jones,  and  Lord  Kolle  concur  in  statins  the  case  as  dted  ia  the 
text.  We  must,  therefore,  pronounce  Mr.  Roberts's  reading  to  be  ja- 
correct. 


r 
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With  the  words,  **  goodi,  ehatUb,  leases,  estates,  mortgages,  &c/* 
it  could  not  have  been  inferred  that  the  testator  had  an  inten- 
tion of  passing  estates  in  fee  simple,  as  the  sentence,  in  which 
they  were  included,  first  took  notice  of  an  inferior  kind  of  pro- 
perty ;  but  the  natural  construction  would  have  .been,  that  the 
testator  intended  mortgages  for  years,  which  were  of  equal 
respectability,  in  consideration  of  law,  with  the  leases  and  other 
property  combined  in  the  sweeping  clause* 

The  force  of  this  reasoninsr,  however,  would  have  been  in  CoMimcHoii 
some  degree  weakened,  if  the  testator  had  not  been  possessed  ^«^ 
of  any  mor^ges  for  years;  because,  in  that  case,  either  the 
word  "  mortgages"  in  the  will  must  have  been  totally  r^ected, 
which  would  have  been  repugnant  to  every  principle  of  con- 
-struction;  or,  he  must  have  been  understood  to  mean  such 
mortgages  as  he  had:  and  the  rather  in  this  particular  case,  [  ^^  ] 
because  at  this  time  the  question,  whether  mortgages  were  to  be 
considered  as  real  or  personal  estate,  turned  upon  nice  and 
curious  distinctions,  in  which  few  were  conversant.  And  there- 
fore, although  if  the  testator  had  been  possessed  of  such  pro- 
perty as  would  have  answered  the  words  of  the  will,  without 
expounding  them  to  attach  upon  mortgages  in  fee,  the  court 
would  have  leaned  to  a  construcdon  which  would  not  injure  the 
heir  at  law;  it  being  a  maxim  that  he  shall  not  be  disinherited 
but  by  express  words  or  necessary  implication :  Yet,  if  no  opera- 
tion could  have  been  given  to  the  words  of  the  will,  unless  they 
bad  b^en  held  to  affect  the  mortgages  in  fee,  i  should  think, 
that  the  subject-matter  bemg  of  so  doubtful  a  nature,  the  in- 
tention would,  in  this  case,  have  been  strong  enough  to  have 
outweighed  the  claim  of  the  heir. 

But  now,  the  nature  of  mortgages  being  clearly  understood,  ^^  «>m  fiief- 
and  the  transaction  (whether  the  mortgage  be  in  fee,  or  for  g^e^*  wiU 
years,  forfeited  or  not)  until  foreclosure,  considered  as  a  per-  S^jSiS*' 
sonal  engagement  only,  in  i^hich  the  land  is  merely  a  pledge  wkeikerinfes 
for  the  money,  aid  remains  in  the  mortgagor  to  every  purpose  ]^^.^^* 
(except  that  of  securing  the  loan)  it  is  apprehended,  on  the       [  444  ] 
authority  of  Crips  v.  Grysil,  the  words,  in  the  principal  case, 
would  receive  a  different  construction,  and  carry  all  tlie  tes- 
tator's interest  in  mortgages,  whether  in  fee  or  for  term  of  years. 

But  it  has  beeu  held,  that  general  words  in  a  will,  descriptive  £|""JI«' "*!!/* 
of  the  testator's  real  estate  only,  as  **  all  his  lands,''  or  all  his  real  esuae  m^,- 


(F)  ThU  U  good  law,  if  the  wiU  be  duly  execnted  and  a  contrary  or  io- 
coiuiateot  inteotion  doei  not  appear  oo  the  face  of  the  will,  see  Infra,  note 
to  p.  4S2. 
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wUl  not  pau 
m»nguge$t  if 
thoge  tcordi  am 
be  oikerwUe  m- 


[  445  ] 
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kinda,  tmieiikenUf  und  berediummlit  diaU  not  p«m  inmii  of 
whkb  Ibe  lestator  was  moilgvgee  in  ie«,  where  tbe  words  of 
the  dense  c^m  be  otherwise  satisfied,  and  tbe  very  ditpwium 
aiid  chai|;es  made  by  bini»  of  or  upon  tbe  kinds  comprised  in 
the  device,  are  ioappUcable  to  those  which  he  held  only  ia 
mortgage,  and  there  is  nothing  that  affords  an  inference  tfai|t 
mortgaged  Iand$  were  intended  to  pass.  Thus  where  L.  {/)f 
being  seised  of  several  manors,  of  Unds  in  H.j  of  mortgages  ia 
fee  which  were  forfeited,  and  of  ipreal  personal  estate,  having 
no  issue^  made  his  will,  and,  after  devising  of  part  to  his  wife 
for  life»  and  other  l^acies,  gave  **  all  other  his  land9,  <eae- 
menISi  and  htr^amfiHt$j  out  of  settlement,  to  kU  nephtmr 
one  question  was,  whether  these  forfeited  mortgages  passed  bj 
the  will  under  the  general  words,  lands,  tenements,  and  heredi- 
tameots  i  And  it  wan  unanimously  agreed  by  the  Lord  Chan- 
ceUor  [Cowper,]  assisted  by  the  Master  of  the  Rolls,  Lord 
Chief  Justice  Trevor,  and  Justice  Tra€y>  that  the  n^oitgages  in 
fee,  although  forfeited  when  tbe  will  wa«  made^  did  not  paai 
by  these  general  words  (g). 

(/)  Sir  Litton  Strode  v.  Lady      2  Vent.  S51.    3Ch,  Rep.  169.  3P. 
IbuMeU  e%  oL*    X  Vern.  681.    8.  V^      Wins.  61  >  63. 


CtiU  in  text 

mgirtned. 


Cm9M  ttkerege' 
^efolieimp' 
tfamn  hefd  t0 
f^eaU'g^ieektte 
ik/mgk  cQt^m^ 
to ''  my  eUat^" 


(Q)  And  thst  tbe  words  '^  ont  of  Mttlement"  were  of  no  effect,  8  Vin.  Abr. 
f  ?-9.  TkU  case  of  Strode  v.  Rntsellf  was  cited  by  the  court  in  Chester  t. 
Chester,  S  P.  Wms.  .55,  as  having  been  aArmrd  In  the  Honse  of  Lords,  and 
as  aftoKdlng  great  authority  for  the  decision  bi  the  principal  case  theie.  Fsr 
the  affirmation  on  appeal,  see  1  Bro.  P.  C.  229.  Bat  it  is  ob8ervahle»  that 
the  decree  in  Strode  v.  Russell,  as  stated  in  the  Register's  Book,  takes  no 
notice  ot*  any  ivortgages,  excent  thoise  whereof  the  tsstator  had»  after. the 
making  of  his  will,  porcbased  the  equity  of  redemption-  Indeed,  it  appears 
from  the  bill  and  answers,  that  there  was  only  one  other  mort|^ige  oat  of 
settlement,  which  was  of  a  copyhold  estate,  not  anrrendered  to  the  use  of  tbe 
testator's  will.    Keg.  lib.  B.  1707,  fo.  510. 

•  In  A^kte  v.  Sutith^  t  P.  Wms.  198^  it  was  held,  that  a  devbe  by  a 
mortgagee,  of  *'  all  and  CTery  his  real  estates"  to  A.  and  bis  heirs,  passed 
the  legal  estate  in  the  mortgaged  premised,  et  vide  S.  P.  Attomey-Genenl  t. 
Phim^y  1^  Nov.  1767.  Tbe  reasoDiog  ip  Mwrkm  v.  Simik  waa»  that  althoosii 
the  mortgagee  is  in  ec|iiity  considered  merely  as  a  trustee,  yet  tbe  le^ai 
estate  beip^  in  the  devisor,  in  the  eye  of  tbe  law  it  is  his  estate  and  his  pro- 
perty, and  therefore  passes  by  the  devise  of  his  estate,  aqd  if  he  had  devicad 
all  the  lands  of  which  he  had  been  seised,  the  lands  in  mortgage  would  cer- 
tainly have  passed.  So  it  was  said  in  Sir  TkMui  UtiUton*s  Co.,  S  Vent,  S»l , 
that  if  a  man  have  lands  in  fee,  and  other  lands  mortgaged  to  him  in  fee,  by  a 
devise  of  all  /Us  Umds,  the  mortgaged  lands  will  pass.  A  contrary  line  of 
urgaroent  was,  however,  adopted,  in  Chester  v.  Otgtterf  nbi  supra,  bat  it  vns 
qnalified  to  mean,  that  the  general  words  **  all  my  estate,**  should  pass  the 
lands  in  mortgage,  it*  the  testator  had  no  other  lands  which  would  satisfy  tbe 
devise.  In  Chester  v.  Chester,  ubi  supra,  it  was  observed,  by  the  liord  Cbss- 
celfor  King,  and  judges  assistant,'  that  an  estate,  though  mortgaged,  con- 
tinues still  to  1^  the  estate  of  the  mortgagor,  subject  to  tlie  payment  of  the 
pledge  which  is  upon  it,  and  the  mort^gee*s  right  is  only  to  the  money  doe 
upon  tlie  land,  not  to'the'land  itself;  tor  which  reason,  till  tlie  mortgage  is 
foreclosed,  it  is  not  properly  the  mortgagee's  land,  nor  will  it  pass  as  vt^ 


dr   A   DBVlftB  OF   MOKT^AOeH.  4l3 

Again>  where  P«  (g),  seised  of  hiid»  in  the  eOQtities  of  P.,  DevUe  of  lands 
M.,  and  D.,  conveyed  them  to  G.  by  way  of  mortgage,  and  ^Jhere^^rt^ 
W.  was  party  thereto^  and  covenanted  to  pay  the  money  if  P.  guge  Umd$  do 
failed^  in  which  case  O.  was  to  convey  to  him,  which  on  P/s  "**  ^^^ ' 
neglect  was  done.    W.  entered  on  the  lands,  and  enjoyed  them 
several  years;  and  being  seised  thereof^  and  also  of  other  lands 
in  other  counties  in  Wales  (whereof  part  lay  in  the  county  of 
M.,  as  part  of  the  mortgaged  lands  did),  but  of  no  lands  in 
F.  and  D.,  except  those  mortgaged,  made  his  will,  and  thereby 
devised  all  his  lands,  tenements,  and  hereditaments,   in  the 
counties  of  A.,  M.,  and  C«,  or  m  any  or  either  of  them,  or     [  4l6  ] 
dsewhire^  within  the  dominion  of  Wales,  to  J.  W.,  and  bis 
faeirs,  and  devised  a  rent^harge  of  80/.  issHtng  oAt  of  the  same 
lands:  and,  after  the  bequest  of  several  great  sums  and  lega*- 
cies,  bequeathed  all  the  rest  of  his  goods,  chattels,  and  per-- 
aonal  estate  whatsoever  (his  debts,  legacies,  and  funeral  expences 
being  first  paid)  unto  his  loving   ■  whom  he  made  sole 

executor  of  his  last  will,  and  left  a  blank  utifiUed  up ;  the 
question  was,  whether  the  lands  mortgaged  should  pass  to  J.  W. 
by  this  devise,  or  whether  the  administratrix  should  have  them  i 
And  it  was  decreed  in  favour  of  the  administratrix  for  these 
reasons;  firbt,  that  the  testator  made  special  mention  of  the  Ucmat pwrtieu' 
diree  counties  in  which  his  own  lands  of  inheritance  laid,  not  ^J^^J^  JS^ 
of  the  counties  in  wbidi  the  mortgaged  lands  laid,   but  only  wlurey''wuUk€ 
added  the  general  clause,  currente  calamo,  or  elsetffhere  within       ^  * 
the  dominion  of  Wales ;  that,  having  first  descended  to  parti- 
culars, he  had  thereby  so  limited  and  circumscribed  his  inten- 
tion, that  the  general  fortuitous  clause  could  not  open  or  enlarge 
it ;  for  that  was  but  in  the  nature  of  an  et  catera,  which  might 
serve  to  fetch  in  small  parcels  of  land,  that  were  the  testator's 

(g)  Wfnne  v.  LUtUton  et  aV.  2  Ch.      S5l.  S,  C.  Swinb.  504,  Et  vide  it^rUj 
Hep.  51.  S.  C.  1  Vera.  3.  S,C*  SVeot      449. 


by  the  devise  of  «U  4m  lands,  if  the  testator  have  other  kwds  to  satisfy  the' 
words  of  the  will. 

lo  the  case  of  Bowee  ex  parte^  26th  JoW*  1744,  a  mortgagee  in  fee,  devised   Legnl  efeet  ^ 
•11  his  lands,  manors,  farms,  tenements,  hereditaments,  and  real  estate  in   devUe  preferred 
8.,  K.,  and  M.,  and  eUewkere  in  England,  to  certain  uses,  which  at  the  to  imUnHam^ 
time  of  filing  the  bill  vested  an  estate  tail  in  an  infant.    This  devise  was  held   contra  nanc* 
to  include  the  mortgage  io  fee,  and  the  money  having  been  paid  to  the 
execator  of  tlie  mortgagee,  the  infant  was  held  to  be  a  mere  dry  trustee,  and 
as  such  was  ordered  to  convey  the  legal  estate  to  the  mortgagor  by  recovery. 
In  this  case,  it  is  clear,  Uie  testator  could  not  have  meant  to  create  an  estate 
tail  us  the  legal  estate  of  the  mortga^d  lands ;  and  yet  Lord  Hardwirke 
thought  the  legal  operation  of  the  devise  ouglit  to  hold  a^inst  the  inlent. 
8ee,  however,  the  note  at  the  end  of  this  chapter,  where  the  intention  of  the 
testator  now  seems  to  be  the  leading  criterion  in  judging,  whctlicr  the  mor.l- 
gaged  lands  will,  or  will  not,  pass  by  the  devise. 
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[447] 


redeemable 

UauUwUha 

reni* 


own  inberitance,  laying  out  of  the  tbree  connlies  particularly 
meptioned  (of  whicb^  in  truths  there  were  some),  but  could 
never  reach  the  mortgaged  huids  which  were  of  a  different  na- 
ture ;  and  the  rather  in  this  case,  because  they  were  of  great 
▼aluei  equivalent  to,  if  not  ezceediug,  the  value  of  his  other 
lands,  and  therefore  might  not  pass  by  such  a  general  clause, 
heemMi  ti  as  if  only  skirts  and  members  of  the  other  lands  (h).  Secondly, 
todi4trge  because  the  will  had  charged  the  lands  that  passed  by  the  de- 
vise of  all  his  lands,  with  a  rent-charge  for  life,  and  no  one 
could  be  thought  so  improvident  as  to  grant  a  rent  for  life  out. 
of  lands  which  were  every  day  redeemable*  But  it  was  ob- 
served by  the  court,  that  it  might  have  been  otherwise ;  sup^ 
pose  the  devise  had  been  of  all  his  lauds  in  the  said  three  coun- 
ties, and  then,  without  more,  said,  ^'  that  the  resi  of  his  p^- 
sonal  estate  should  go  to  his  executor ;"  for  then,  perhaps,  the 
mortgaged  lands  would  pass ;  as  otherwise  there  would  have 
been  nothing  to  answer,  or  make  sense  of  that  clause,  '*  and 
the  residue  of  his  personal  estate,  &c.  :^  for  that  would  have 
implied  that  he  had  already  devised  some  part  of  it,  or  at  least 
evinced  that  he  meant  part  of  it  should  have  passed :  but,  as 
this  case  was,  these  words  were  well  understood,  and  they 
effectually  answered  without  any  such  construction ;  for,  before 
.  that  clau^  in  the  will,  the  testator  had  devised  divers  l^acies 
that  in  the  whole  did  amount  unto  1500/.  (i). 


[448] 


EfeetiMwm<f 
term  **  H»€- 
wkere,^ 


Doubt  ereaied 
bv  decree  in 
wyimc  V,  Lit- 
tleton. 


(H)  The  import  of  the  tectuiical  term  "  elsewhere*'  was  viewed  in  a  Ycry 
different  licht  by  Lord  Chancellor  King  and  Chief  Justice  Raymond,  in 
the  case  of  Cketter  v.  Cheater,  3  P.  Wmt.  61.  They  considered  thai  word 
to  be  the  most  sif^ificant,  sensible,  and  comprehensive  word  Uiat  ooidd  l>e 
used,  equivalent  m  fact,  to  the  naming  of  the  labds ;  and  they  said  it 
would  be  of  the  most  dangerous  consequence,  under  pretence  of  coostrnioc 
wills  and  assisting  the  intention  of  testators,  to  reject  a  word  so  matcriu 
to  be  made  use  of,  both  for  the  sake  of  brevity  and  security.  So  in  Btneet 
▼.  Cory,  Cro.  Elis.  159.  Cook  v.  Gerrard,  1  Lev.  212.  Rfoke  v.  IZddbe,  Pre. 
Ch.  2D2.  S.  C.  2  Vem.  461.  1  Freem.  519.  ITtiisfiic]!  v.  KUurnem^  2  Ven. 
559.  WiUowM  V.  JJfdeott,  2  Vent.  285.  Ridoul  v.  Pain,  S  Atk.  492.  8.  C, 
1  Ves.  11.  Cole  v.  RawUnsonj  1  Bro.  P.  C.  108.  Freeman  v.  Dnke  ft 
Ckttndos,  Cowp.  360.  363.  Atkyne  v.  Atkffne,  ibid.  808.  JokMSlone  v.  Bslwr, 
4Mad(1. 474.  and  Wynne  r,  LUtleton,  next  note.  Vide  tamen  Strong  r- 
Teati,  2  Burr.  912.  S.  C.  5  Bro.  P.  C.  496,  which  seems  emUra,  bet 
has  since  been  denied.  As  to  the  effect  of  the  word  '^  elsewhere,"  in  the 
case  of  lands  not  purchased  at  the  time  of  making  the  will,  vide  Qmdot  t. 
Guidot^  3  Atk.  254 ;  and  furtlier  Roe  v.  Read,  8  T.  R.  118. 

(I)  The  decree  in  this  case  of  IVynne  v.  Utileton,  as  taken  from  the  Re- 
gister's Book  (B.  1680,  fo.  452.),  tends  materially  to  weaken  the  principie 
deduced  from  it  in  the  text.  The  question  was,  whether  by  a  devise  of 
aU  the  testator's  lands,  tenements,  and  hereditaments,  in  the  counties  of 
A.,  M.,  and  C,  or  eleewhef-e,  within  the  dominion  of  Wales,  toSirJ<riui 
Wynne  in  fee,  subject  to  a  rent-diarge,  included  luids  mortgaged  to  the 
testator?  The  mortgage,  it  is  presumed,  was  in  fee.  By  the  Register't 
Book  it  appears  to  have  been  decreed,  that  Lady  Littleton,  the  adminif- 
tratrixy  was  entitled  to  the  mortgage  in  question  as  part  of  the  testator's 
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Again  (A),  where  one  being  mortgagee  ip  fee  of  an  estate,  Mertgtige  imfa 
for  Becuring  25,000/.^  died,   having  first  duly  made  his  will,  ^JH^^/Jf 
wherebj  he  gave  and  bequeathed  the  'said  sum  of  25,000/.  and  pwrpateg  <• 
interest,  due  on  the  said  mortgage,  to  his  executors  upon  cer^  jnmpHe^Hf. 
tain  trusts;  and  he  gave,  devised,  and  bequeathed  all  the  rest, 
residue,  and  remainder  of  his  estate  and  effects  whatsoever  and 
wheresoever,  and  of  what  nature  or  kind  soever,  and  every  part    . 
and  parcel  thereof  (subject  to  the  payment  of  his  debts,  and  to 
the  payment  of  an  annuity  of  301,)  unto  and  to  the  use  and 
behoof  of  his  sister,  her  heirs  and  assigns  for  ever ;  and  the 
question  was,  whether  the  legal  estate,  in  the  mortgaged  pre- 
mises, passed  by  the  will  ?    His  Honor  sidd  he  had  no  doubt 
about  it,  and  adjudged  diat  it  did  not  pass(K)« 

The  reader  will  observe,  that  though  the  description  used  in  r  449  1 
the  clause  in  question  is  as  comprehensive  as  could  well  be 
imagined,  and  sufHcient  to  include  every  species  of  property 
the  testator  was  capable  of  devbiug,  yet  the  purposes  to  which 
the  estate  devised  was  subjected,  were  perfectly  incompatible 
with  the  nature  of  the  interest  the  mortgagee  had  in  the  mort- 

(k)  Dwke  ^  Leedt  V.  Mwndaj,  3  Yet.  548.  [cited  and  acknowledged  by 
tdud  Eldon,  8  Vet.  45S.— £d.J 


penonl  estate ;  and  tbe  decree  directed  that  upon  payment  of  the  princU 
pal  and  interest  by  the  mortgagor  (who  had  broa|ht  a  crota  biU  to  redeem), 
«« the  Mid  Dame  Ann  Littleton,  and  the  plaintiff  Sir  John  Wynne,  thonld 
convey  and  aitare  nnto  the  said  Mr.  Prior  the  mortgagor,  and  Ips  heirs,  aU 
hit  title,  esute,  and  interest  in  and  to  the  said  mortgaged  premises."  Now 
as  the  decree  directed  Sir  John  Wynne  to  be  a  party  in  a  re-conveyance. 
It  is  dear  that  he  was  sopnosed  to  have  the  legal  estate  in  him,  becaose  the 
decree  previously  declared  that  he  took  no  beneficial  interest  under  the 
devise.  The  Register's  Book  does  not  mention  whether  he  was  the  heir  at 
law  of  the  testator,  but  merely  tliat  he  was  the  testator's  near  kinsman,  whilst 
administration  was  granted  to  Lady  Littleton  as  his  next  of  kin.  The  decree 
tiMrefore  leaves  it  equivocal,  wnether  the  legal  estate  vested  in  Sir  John* 
Wynne  as  heir  at  law  or  as  devisee.  If  as  devisee,  then  a  devise  of  lands^ 
tenements,  and  hereditaments  in  A.  or  dsewhere,  to  B.^n  fee,  will  pass 
lands  in  mortgaae.  If  as  heir  at  law,  it  shews  that  the  legal  estate  will 
not  necessarily  follow  the  beneficial  interest,  and  pass  as  personal  property 
to  the  executor  or  administrator,  but  will  require  certain  words  peculiarly 
adapted  to  the  transfer  of  real  property  in  order  to  pass  it 

(&)  The  report  from  which  this  case  is  taken,  is  not  correct  in  stating  ]Vxl  corrected. 
that  the  Master  of  the  Rolls  bad  no  doubt  upon  the  point.  The  trust  of 
the  mortgage  money  under  the  will  was  in  favour  of  an  infant ;  and  the 
qnestion  was,  whether  the  legal  estate  passed  by  the  devise  or  descended  i 
His  Honor  said  his  idea  was,  that  it  dia  not  past ;  and  he  made  the  order 
to  prevent  the  party  from  being  turned  round  on  account  of  a  doubt ;  but 
hetook  care  to  make  it  conditionally ;  declaring,  that  the  infant  was  a 
trustee  and  mortgagee  within  the  statute  of  Ann ;  and  ordering  her  to  con- 
vey so  far  as  any  legal  estate  in  the  mortgaged  premises  descended  to  her. 
Bit  also  Sergwm  ex  ptaU^  4  Ves.  147.  S.  C.  postea,  451.  That  case  was  in 
circuBBStances  the  same  as  the  present,  with  the  difference  only,  that  the 
residnary  devisee  was  ezecntor,  and  the  mortgage  debt  was  specifically  be* 
^l«eathed«  > 
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•  gaged  premises^  and  the  tnortgage-monej  was  not  gifen  to  the 
Residuary  devisee  (l). 
OW  m/tirtg^ga.        l3ut  in  the  case  of  the  Attorney-General  v.  HiMyer  (t),  old 

mortgages  were  held  to  pass  by  will,  as  the  testator's  pro- 

Jierty  (m). 

What  general         ^^e  decisions  in  tde  cases  of  Strode  ?•  ttussetlf  and  Wyrme 

SSr  ^SJT**    ^'  tjittleton  (A),  may  likewise  be  supported  by  another  principle, 

gage.  that  in  truth  lands  in  mortgage  are  not  the  testator's  own  lands 

in  notion  of  equity,  which,  as  we  have  seen,  considers  them 
only  as  pledges  for  money,  and  the  testator's  substantial  and 
beneficial  interest  therein,  not  as  real,  but  personal  property; 
Under  which  view  it  seems  reasonable  not  to  cotisider  such  lands 
as  comprehended  under  the  extent  of  general  words,  express- 
ing a  disposition  of  the  testator's  real  property^  without  an; 
[  450  ]  apparent  intent  of  including  tlie  personal.  Bat  these  distinc- 
tions will  not  hold,  it  is  apprehended,  where  the  words  and 
Apparent  intent  of  a  testator  expressly  and  clearly  extend  to  his 
whole  property;  instatices  of  which  occur  in  practice:  as  if  a 
testator,  possessed  of  real  and  personal  property  of  different 
kinds,  and  among  tiie  rest  of  mortgages  in  fee,  were  to  deTise 
"  all  his  property,  of  every  kind,  and  wheresoever  beiftgi  that 
he  should  be  possessed  of,  or  any  ways  entitled  to,"  &c. ;  or 
^  all  his  real,  leasehold,  copyhold,  and  personal  estate  and 
effects,  of  what  nature  or  kind  soever  the  same  may  be,"  would 
it  be  possible  to  deny  that  the  tesCatcr's  estvte  or  interest  in  sn; 
mortgaged  lands  passed  by  these  words,  without  asserting  that 
such  his  estate  and  interest  in  those  Unfds  was  no  part  of  sn; 
kind  of  property  to  which  he  was  any  wise  entitled  i    Or,  m 


^ 


i)^V<?s.  714.  Jet  vide  Cholmon-         (k)  Snpra,  444,  5.  [antea,  p.  414, 
t.  CHitfda,  «  Metiv.  173.— £d.]     of  this  edit.  n.  (I).— AU] 


Intmiwn  pre-  C^)  The  iateotioa  therefore  of  the  testator  is  to  ti«  prcfened  to  the  irfi| 
femd  t0  Ugal  #peratioii  of  the  detise ;  and  we  may  take  this  to  be  a  leading  rale  st  tajj 
aperttH&n  mdt'  F'«*eat  day,  that  the  court  hi  all  cases  will  preeime,  that  the  testator  dw 
^^^  not  intend  to  devise  tlie  mortgaged  estate  on  tmsts  which  are  incovis^^ 

with  the  nature  of  his  tenare. 
Old  iwortrtrtf  (^)  ^  ^*  ^"^  ^  tesUtor  bv  his  will  appointed  that  the  tnistoes  Uitf^ 
held  io  pass  OS  ^i^iu^  shoald  stand  possessed  of  such  manors,  lands,  and  prenUses,  wli^ 
pari  afUB-  ^®  ^•^  possessed  of  any  estate  for  oMff  term  or  ierma  ef  feare^  in  troit  wcj 
tatw'e  prih  ^"^e  to  time  to  assign  the  same  to  soch  person  or  persons  as  sbookl  ^J^ 
pgffm^  tied  to  the  actaal  possession  of  his  lands  of  inheritance  by  Tirtne  of  ve 

limitations  in  his  said  will  contained ;  and  it  was  held  by  Lord  Cbaaoohr 
tx>ughboroagh,  that  several  very  old  mortgages  for  term*  of  J^'^^ 
also  a  mortgage  in  fee,  sltonld  on  acoonnt  of  length  of  time  pass  by  the  inli| 
though  the  defendant  by  her  answer  stated  that  she  did  not  beltete  tbe^ 
ever  had  been  a  release  of  the  equity  of  redemption  in  aqy  of  the  10' 
mortgages :  and  Lord  Lotigbborough  also  held,  that  there  was  m^  'T 
equity  between  the  heir  or  devisee,  and  Uie  |>ersonal  representative,  to  co» 
vert  property  from  the  stste  in  which  it  is  found  at  the  death  ol  tUt  t^ 
-  tator.    S.  C.  on  further  directions,  5  Vcs.  300. 


OF  ▲  OSTUB  OF  MORTGAGES* 


417 


oCfaer  words,  ibat  the  testator  was  not  entidec)  to  mj  kind  of 
property  at  all  in  lands  mortgRged  to  him  i  Whoever  should 
assert  this  by  way  of  taking  mar^caged  lands  out  of  a  devise, 
would,  at  the  same  time,  preclude  any'  descent  to  the  heir ;  for 
if  the  testator  had  no  sort  of  property  at  all  in  the  lands,  he 
bad  none  to  transmit  to  his  heir.  Therefore  it  is  conceived  that 
if  a  mortgagee  has  any  property  in  the  lands  mortgaged,  then, 
be  it  what  it  may,  it  will  pass  by  words  expressly  disposing  of 
bis  whole  property,  of  whatever  kind  or  description  of  title,  if 
his  will  be  executed  as  is  required  to  pass  such  property  (n). 


[451] 


(N)  In  Um  coattmetioo  of  wOto,  there  U  bat  one  general  rale  to  be  ob«   Genera  ruU  in 
tenred  equally  in  oovts  of  law  and  coiurtt  of  equity.    The  inieiUien  of  the   comeintctietf^ 
tettatDT  b  the  first  object  to  be  difoovered  j;  that  being  aMertained,  it  must  ^oUU. 
be  carried  into  effect,  hewerer  hifofmaUy  or  ungrammatically  espretsed, 
or  however  nmnerons  and  cocent  the  arguments  may  be  against '  the  policy 
of  the  devise.    The  oonceptiOD,  therefora,  of  the  leaned  author,  as  ex- 
pressed in  the  last  sentence  of  the  text,  cannot  be  admitted,  if  fhmi  the 
whole  will,  an  intontlon  to  exdode  the  lands  in  mortgage  from  the  general 
derise  be  apparent.    The  doctrine  we  are  eonsiderinfr,  has  undergone  some 
▼ariation  since  the  learned  anthor  wrote,  which  will  be  best  peieeived  by 
a  raview  of  the  subsequent  eases;  to  a  discussion  of  which  we  now  pro* 
eeed. 

In  Rh  ▼.  Acad,  ST.  R.11S,  dted  11  East,  49,  A.  having  an  estate  of  his   Dry  ImJ  ei- 
own  in  the  county  of  B.,  and  another  in  the  county  of  C,  and  having  also   teie  ^no  me 
the  legaL  but  no  beneilcial  interest,  fai  an  estete  in  Uie  county  of  D.,  with   to  pey  deMs, 
power  of  appofaitinc  It  to  either  of  his  sons,  hj  will,  devised  aU  his  estates  itaneC  imehtded 
of  what  nature  or  Jund  soever  in  the  county  or  B.,  and  at  Aderbolt,  In  the   ««  genenA  if<« 
county  of  C,  or  ebewhere,  in  the  kincdom  of  England,  nfter  fm/metd  ef  Ais   viir. 
dMe  ead  legaetes,  to  a  younger  son.    And  it  was  held,  that  the  trust  estate 
in  the  county  of  D.,  did  uM  pass  by  this  general  devise,  because  it  could 
not  be  apprapriated  to  the  payment  of  debts  and  legacies,  and  because  the 
testator  having  devised  two  estates  of  his  own  in  the  counties  of  B.  and  C, 
which  tlie  residuanr  clanse  enumerated  by  name  in  the  following  words :  ^^  or 
elsewhere  in  the  kuigdom  of  Engbnd ;"  conld  allude  only  to  estates  ^yasdan 
g'cnms,  namely,  to  those  which  wera  his  ovra  also. 

The  residuary  clanse  in  the  Jftoracy-GMcrol  v.  AiUfr,  5  Ves.  940*  1800,   hepd  aUte 
is  conceived  in  the  most  general  and  verbose  hioguage  that  could  well  haTe  net  ptuied  6y 
been  dictated,  yet  it  is  not  without  expressions  afibrding  grounds  for  general  wards 
argument  afainst  the  deeision  which  ensued.    The  words  are,  **  and  for  witknd  an  in- 
the  better  raising  and  securing  all  and  every  the  sum  and  sums  of  money   tenHen  te  in* 
•aforesaid,  and  just  nayment  uereof,  as  well  as  of  my  just  debto  had  funeral  cMe  it* 
etxpences,  and  for  the  due  execution  and  performance  of  this  ihlr  last  will 
and  testament,  I  do  give,  devise,  and  bequeath,  all  and  sni'gular^  my  lord- 
ships, and  reputed  lordships,  asanors,  or  reputed  manors,  capital  and 
otller  messuages,  bartons,  farms,  tithes,  lands,  tenemtots,  annuities,  renCs^ 
revenions,  remainders,  and  hereditaments  whatsoever,  and  all  and  every 
•tbe  parte  and  shares  thereof,  with  their  and  every  of  their  appurtenances, 
whereof  and  wherein,  /  am  t»  lay  earn  rigkt^  or  whereof  or  wherein,  any 
wther  person  or  persons  whomsoever,  in  trust  for  roe,  [aof,  in  me,  in  trust 
for  any  other  person  or  persons,]  or  for  my  use,  advantase,  or  benefit,  is  or 
•re  seised,  possessed,  or  estated,  or  wherennto  I,  or  such  person  or  persons 
io  trust  for  me,  or  to  my  use,  is  or  are  entitled,  in  or  by  law  or  equity,  and 
adl  mv  right,  estate,  tit^,  interest,  term  and  terms  of  years,  claim  and  de* 
^mnd  whatsoever,  lioth  in  law  and  equity,  of,  in,  and  onto  the  same,  and 
eTcry  or  any  part  or  parcel  thereof,  unto  mv  second  and  third  sons,  John 
Waller  and  Francis  Bnlier,  to  have  and  to  bold,  all  and  singular  the  said 
premises  unto  the  said  John  Buller  and  f^rancis  Buller,  and  tiieir  heirs  for 
«Ter;  and  all  the  rest  and  residue  of  my  goods,  chattels,  rights,  and  credits, 
auid  all  my  real  and  personal  estate  not  before  hereby  given>  devii^,  or 
i»equeathed,  and  all  my  right,  property,  and  interest  therein,  in  or  by  law 
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Geieral  devise 
to  extcutor  im- 
pliet  that  he  i$ 
io  have  legal 
estate,    Semb. 


hard  Rosslyn 
wished  the  re- 
Terse,  as  d€- 
visee  nnors 
easily/wnd 
than  heir. 


SZwsfly  legal 
estaU  ^f  no 
benefit,  iU  Ml 
included  in  ge* 
neral  devise. 


General  opplt- 
eability  of  this 
ruk  qiustUmed: 


JVhethfr  Iig9l 
€8t<Ue  shall 
jMss  is  a  ques* 
Hon  of  inten* 
tion. 


Lord  EldmCs 
cxpretision  of 
rale  in  Uray^ 


Another  case  which  freqneody  occora  in  practice,  is,  where  t 
testator  devisei  his  real  estates,  and/ his  personal  property,  cr 


or  equity,  I  do  hereby  devise  end  bequeath  n&to  my  said  second  aad  third 
scnsy  and  I  do  make^  coostitiltei  and  appoint  then  aiy  said  sobs,  exeaton 

^of  this  my  last  will  and  testament.*'  To  the  Master's  report,  that  the  leni 
fee  of  premises^  which  were  vested  in  the  testator  as  tmstee,  passed  to  the 
devisees  in  fee,  an  cKCcption  was  taken  by  the  pnrchaser  of  the  estate  in 
question,  who  insisted  that  it  descended  to  James  BuIIer,  the  testator's 
eldest  son,  and  heir  at  law.  Mr.  Mansfield,  for  the  report,  tBck  the  rule  to 
be,  that  ^eral  words  would  not  pass  trust  estates,  unless  there  appeared 
to  be  an  intention  that  they  should  pass.  To  which,  Lord  Rosslyn,  Chan- 
cellor, assented,  observing,  that  thai  oertainly  was  the  then  noderstandins; 
but  perhaps  the  most  convenient  rule  would  have  been  the  reverse,  as  it 
might  be  nioce  easy  to  find  a  devisee  than  an  heir.  The  exception  was 
over-ruled. 

In  another  case,  {BretUi  ex  jmrte,  6  Ves.  57^.)  lahgnage  eqnally  geaersi, 
was  ooBsldered  as  inadequate  to  the  traaansistion  of  the  estate  in  question  t» 
the  devisee.  The  words  were,  **  att  the  rest,  residae,  and  remainder  of  my 
estate  and  effects  whatsoever,  aad  wheresoever,  nad  of  what  nature  or  kmd 
soever,  1  give  and  bequeath  the  same  nolo  my  nntural  son,  Oeoige  Hall, 
now  a  midshipman,  belongittg  to  wsj  ship  the  Canton,  Us  heibv,  executors, 
administratt>rs,  and  assigns,  for  ever,  to  and  for  hia  and  their  owmvraper  use 
and  behoof."  And  it  was  heid,  by  Lord  Eldon,  against  the  Maater^s  opimoa, 
that  an  estate  in  the  testator  as  mert||[agee  in  fee,  did  noi  pass  to  the  nataral 
son,  the  words  in  italica,  secniag  to  indicnte  a  contruffy  intention.  Besides, 
said  liScd  SldoB,  the  testator  spoke  ef  estntes  hs  tnpst  fiur  bias,  andsaidao- 
thing  about  estates  in  him  in  trust  for  other  persons.  The  inierence  fnm 
that  was,  that  he  did  not  intend  to  deviae  them.  T'he  discnasion  on  this  rale 
began  with  Sir  Thomas  SeweU,  and  Sir  Thomas  Sewell's  idea  was,  that 
the  word  *<  my,''  wonld  not  refer  to  what  did  not  beacietally  belong  to  (he 
testator.  The  will  in  qnestiea.  Lord  Eldoo  continned,  contained  the  words 
*<  to  and  for  hia  own  proper  use  aad  behoof."  Probably,  the  testator  mesot 
nothing  by  that,  but  a  aseaning  must  be  attribnted  to  every  word.  And  his 
LordsUp  laid,  he  father  thought  there  was  not  enough  in  the  will  before 
him,  to  pass  the  mortgaged  estate  to  tbe  infant  devisee,  Geoive  Hall,  who 
had  taken  the  naoM  of  Bcettel;  and  his  Lordship  therefore  dismiMed  the 
petitioD.— This  case  was  afterwards  mentioned  in  Braybroke  v.  fasftipp,  ubi 
infra,  and  Lord  Eldoo  there  said,  it  caase  on  npon  a  petition,  and  was  not 

,  perhaps  so  attentively  considered  as  the  importance  of  the  point  reqaiiM, 
but  it  was  not  his  intention  to  say,  that  in  tlie  instance  of  a  dry  trust  estate, 
witit  nothing  more  ia  the  will  than  a  mere  devise  in  general  terms,  that  he 
understood  the  mle  to  be,  that  it  would  not  pass.  This  explanation  makes 
a  material  alteration  in  the  authority  of  Brettel  ex  parte.  It  nmst  now  be 
considered  as  a  case  snt  f^neriSf  and  wnrping  the  role  neither  the  one  way 
nor  the  oilier. 

In  iheAttome^'Genendv,  Vligor,  gVes.  27a^  ia03,  the  Lord  ChaareVor 
drew  the  line  of  cKstinction  between  the  old  and  modem  mle  on  this  subject, 
and  adn^tted  the  doctrine  to  be,  that  though  in  the  old  catea  it  was  held, 
that  a  devise  of  idl  manors,  lands,  tenensenta*  and  hereditaments,  gcnetally, 
gave  to  the  devisee  those  estates,  of  vrhich  the  devisor  was  only  mortgagee 
in  fee,  yet  the  modem  role  was,  that  if  the  puiposa  le  which  the  testator 
devotes  the  lands,  is  simply  to  A.  and  hia  heirs,  it  will  not  pans  tiie  mort* 
gaged  estates,  clearly  not,  if  they  are  devised  to  a  variety  of  oaco,  to  which 
it  would  be  very  inconvenieut^to  devote  property  which  is  in  the  Sesfeslnr 
merely  as  mortgagee,  as  to  a  charity  for  instance,  or  other  peimanent  par* 
pose ;  and  his  Lordship  h^d,  that  if  the  mortgage  in  fee.  In  the  case  before 
him,  were  an  acknowledge  mortgaga,  it  was  reasonably  clear,  that  it 
would  not  then  have  pass^  by  a  devise  of  ail  otlier  the  testator's  Isnda  not 
in  his  will  before  disposed  of  to  trustees  and  tbeic  heirs  to  raise  poitien** 
&c. ;  but  in  consideration  that  it  was  an  old  mortgage,  and  the  equity  of 
redemption  barred  by  lengtli  of  time,  it  was  the  testator's  own  property, 
and,  therefore,  sufficiently  designated  by  tlie  above  description. 
The  merits  of  the  doctrine  under  consideration,  were  again  fully  lOTesti'' 

Kted  by  Lord  Eldon,  in  the  case  of  Braybroke  v,  Inskipp,  8  Ves.  4S3.    His 
»rdship  there  said,  it  was  unseemly  .to  leave  the  question  uadechled,  as  in 
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tbe  residue  thereof,  in  terms  &uflBciently  comprdieinke  to  io- 
ctode  betbi  to  otie.or  tacfre  persons  m  trust  for  some  gWeti 


Sergiaim  e»  pmie^  (jclte4  astetf  906*  of  tliis  ed.  in  iMlk«)  wker^  the  ttcmey   broke  v.  Ik- 
was  directed  to  be  paid  iinto  conrt,  and  tbe  inftot  to  ceavey  when  of  age;  sjbipp. 
fer  it  was  an  important  peiat  and  hiahly  exptdient  that  some  principle 
thoold  be  laid  down  respecting  it,  rather  than  brine  such  doabts  on  the 
record.    The  caic  waa  shortly  this:— One  Owen  B.  acTised  estates  to  Sir 
R.  A.  and  £/S.,  and  their  heirs,  npon  trnst  to  seH,  to  raise  money  to 
pay  debts,  and  to  settle  the  eftates  unsold  to  certain  ases.    Sir  R.  A.,  the 
surviving  trustee,  made  his  will,  and  thereby  gave  and  devised  all  his  real 
estates,  whatsoever  and  wheresoever,  nnto  his  wife  Dame  Gertrude  A.^  her 
heirs  and  assigns  for  ever.    An  objection  being  tidten,  that  the  legal  estate, 
of  the  lands  remaining  unsold  and  unsettled  did  not  pass  by  this  will,  but 
descended  to  tlie  heirs  at  law  of  Sir  R.  A.,  and  two  of  his  co-heirs  being 
infants,  and  another  a  feme  covert,  an  application  was  made  mder  the 
statute  of  Anne  (7  Anne^  c.  19.)  fbr  a  reference  to  the  Master,  to  en^re 
whether  the  hifants  were  trustees  within  the  act.    The  Master  reftortcd  that 
the  legal  estate  did  sot  nlss  by  the  vrill,  and  that  the  faifhnts  were  trftstees 
wttliin  the  act.    A  netitran  was  then  preferred  to  the  Master  of  the  Rolls, 
praying  him  to  connrln  the  report,  aiid  to  dhrect  the  infants  to  join  in  the 
conveyance.    The  Master  df  the  Rolls  declared  Us  ophnon  to  be,  that  the 
legal  estate  did  pass  by  the  will,  and  that  the  innwts  were  not  trustees 
within  the  act,  and  tberenpon  dianissCd  the  pedtioii.    The  opinion  of  the 
Chancellor  was  now  sonfl^t,  which  Lord  Eldon  said,  he  gave  with  a  good 
deal  of  hesitation  and  difficulty,  on  this  consideration  :<— Either  the  legal 
estate  was  m  Lady  A.  as  devisee,  or  ki  two  faitets  and  a  anriied  woman,- 
tbe  heirs  at  law.    The  case,  therefore,  raised  the  question,  whether  the 
greater  qnantmn  of  convodenee  was  on  the  one  side  or  the  other.   The  case 
of  Sergimtk'  est  partem  (cited  antea,  206,  n.)  left  the  question  in  very  consi-  Ser^rtson  ex 
derabfe  doubt.  Lord  Alvasdey's  ground  in  that  case  was,  riot  that  he  thought  parley  an  inde» 
tiie  mortgaged  estate  did  not  pass,  but  that  the  infiuit  was  not  a  dry  naked  dttvs  autko- 
trusted  as  he  had  an  interest  in  the  money  secured  by  the  mortgage.    Lord  rt^y. 
Kosslyn  did  not  decide  it,  but  the  heir  offering  to  join,  directed  him  to  join, 
and  the  money  being  the  infent's,  made  a  convenient  arrangement,  tUMEiag  it 
reasonable  tiiat  the  infant,  when  of  agCi  should  join.    That  case,  therefore^ 
was  not  a  decision  one  way  or  the  other.    The  distinction  taken  in  the  argn-   No  authorUy 
ment  of  the  Atiomey-Gen.  ▼.  JSvlter,  was  stated  Wfthoot  anthority.  The  diffi-  for  rvie  in  At' 
cnlty  of  acceding  to  the  Lord  ChanceUor's  assertion  ia  that  casewas,  that  ttf  tomeff^Genend 
recent  authorities  shewed  plaiifly,  that  there  wm  no  settled  understandhii  v>  BuUer. 
on  the  point,  and  the  doubt  and  arrangement  in  that  case  shewed  it    Lord 
Eldon  continued  to  remark,  that  the  quantum  of  convenience  oonid  only  be 
estimated  with  regard  to  each  wril.    Upon  a  limitation  of  real  estate  in 
strict  settlement,  with  a  taSt  number  of  limltadoiii  orer,  contingent  remain* 
ders,  executoi7  devises,  powers  of  jdntavteg,  leasing,  raising  snms  of 
money,  Ac.  it  was  impossible  to  say,  the  intention  covld  be  to  give  •  dry 
trust  estate  to  such  uses,  for  this  question  sAtadied  upon  that,  jost  as  much 
as  upon  a  mortgage.    Yet,  in  tbe  simple  case  ef  a  testKtor  having  an  heir  at 
law,  under  circttmstanees,in  which  his  exeontion  could  not  be  procured,  as 
if  be  were  abroad,  or  if  the  testator  did  not  know  Urn;  or,  as  in  this  In- 
stance, if  the  heirs  were  two  infants,  and  a  feme  covert,  who  nrast  levy  a 
fine,  there  the  argument  of  convenience  was  all  the  other  way,  in  compa- 
rison with  a  gift  w  a  mere  dry  trnst  estate  to  an  individual  competent  to  do 
the  acts,  and  at  hand  to  do  them  as  Lady  A.  was.  The  last  case  m  tbe  tpooks 
on  this  point  vras  Bretiel  es  forte^  and  Lord  Eldon  certainly  did  not  mean    Breitel  ex 
to  be  anderstood  to  pot  any  thing,  as  he  vras  then  understood  at  the  bar  to  V^rte  explain- 
batve  done^  upon  the  expression,  that  it  v»as  given  ttf  the  use  and  beMoof  of  «d. 
the  party.    His  aseaning  was,  that  it  vras  probable  the  testator  dkl  not 
Dieaay  that -a  mere  dnf  trtet  estaUy  not  in  a  beneficial  sense  altogether  his, 
should  pass  as  ki§  under  general  words,  when,  if  ft  did,  H  was  inranablc  of 
each  a  large  species  of  enjoyment,  as  upon  the  whole  vrill  he  hitcnded  to  give 
in  every  part  of  the  property  devised.    In  the  case  before  him,  Lord  Eldon 
ivas  disposed  to  concur  with  the  opinion  of  the  Master  of  the  Holts,  meaning    - 
rather  to  state  his  judgment,  that  the  rule  was  not,  that  in  every  case  where 
general  words  are  used,  the  property  shall  or  shall  net  pass,  bnt  that  in   J^rrry  por^  of 
each  casa^  every  part  of  the  wiA  wmt  be  looked  to  for  the  iiitention,  with   will  must  be 
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purpose,  as  payment  of  debts  or  aoy  odier  ob}ecl|  and  makes 
such  parties  exe9utors^  and  Urn  seised  and  possessed  of  OMirt- 
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regard  to  such  property.  He  knew  e/  we  eme  wtlf i  eMM  tiU  nrfg  U  If »  tirt 
tnuk etteiee  Amddnet  pa$e  mnder  general umede  nwlwt  am  inieidiem  fAef  tkeg 
ekonld  jMM  ofpearedf  and  he  inclined  <•  think  iheff  waaM  fiwt,  tadem  U  ceeM  be 
coOeetedfrem  espreeeine  in  the  wW,  or  pwyotei,  or  eHieeteef^  teaUiUe'y  tk^ 
hedidmoi  wew  Jhep  fhemid  paae.  In  the  case  in  qnettkni,  there  wm  bnt  ene 
cirovmstence  denefing  any  apedal  inteation.  ItwegUiecafleof  adfytrast, 
all  the  debu  and  legwles  betaig  long  paid.  There  was,  thcfdhre,  a  pnre 
legal  estate  in  thlt  testator,  nothing  reinalniag  to  be  done  hot  to  re-coBYey, 
ami  he  was  not  aware  of  any  case.  In  which  a  mere  devise^  in  these  general 
tetms  without  nsore,  where  ue  question  of  intention  could  not  be  enibnr* 
nissed  by  any  reasoning  upon  the  purpose  or  objects,  or  the  person  of  the 
deTisee^  hod  been  hdd  nei  ta  jmss  the  trutt  estais.  If  there  was  any  such 
case  he  would  abide  by  it,  but  he  did  not  IM  stronr  enough,  upon  autho- 
rity or  reasoning,  to  dissent  ftom  the  decision  of  toe  Master  or  the  RoUs. 
Lady  A.,  the  de? isee,  had,  therefore,  in  her,  the  lesal  estate.  Immediately 
after  Lord  Eldon  had  pronounced  his  Judgment,  w.  BeD,  who  was  counsel 
in  the  cause,  obsenred,  that  Lord  Hardwlcke's  opinion  In  Ceslsrao  ▼•  Semfe^ 
(antea,  55S.)  was  clear,  that  a  mortgage  In  fee  not  foreclosed,  would  not 
nam  by  a  general  derise.  The  Lord  Omncellor  said,  be  did  not  believu  Loftf 
Hardwicke  said  so,  and  would  look  at  his  notes.  On  a  subsequent  day  ho 
observed,  that  upon  the  best  consideration  he  could  glre  this  point,  his 
opinion  was,  that  the  tmsC  estate  did  pass,  and  he  must  overturn  Use  ▼• 
Beade,  if  he  should  say  otherwise. 

The  rule,  that  the  legal  estate  of  a  mortgace  hi  fee  vrill  not  puss  bya 
ceneral  devise,  if  any  indonsbtency  or  absurdity  arise  in  die  supuesithm  of 
Its  being  indoded,  was  stiH  further  conibmod  by  the  case  of  Jirorf«»  cr 
parte f  10  Vcs.  101.    There,  J.  W.,  a  mortgagee  in  lee,  by  bis  wiB,  dated 
S5th  June,  1794,  devised  as  follows:  **  1  pve  and  devise,  all  and  sii^;ular 
mv  messuages,  lands,  hereditaments,  and  premises,  and  all  mv  real  esCale» 
of  what  nature,  kind,  or  quality  soever,  and  wheresoever  tin  aame  are 
situate  and  bet^f,  unto  my  niece  A.  W.,  to  hold  to  her  the  said  A.  W.,  her 
heirs  and  assigns  Ibr  ever ;  subject  neverthjelett,  and  dwrged  with  the  pay* 
ment  of  one  clear  annuity  ef  Ml.,  to  be  issuing  out  of  all  and  singular  my 
said  real  estates,  and  payable  to  my  said  brother  for  hlM  natural  lifo.''  Frsm 
the  circumstance  of  every  thing  being  charged  with  an  annual  outgoiug  of 
aoi.  it  was  argued,  that  this  rail-charge  might  have  hMted  hmger  thmi  the 
mortage,  and  thence  it  was  eollected  and  admitted  by  the  Chancellor,  that 
there  was  Inconslstencnr  enough  In  shew,  that  the  testator  did  noc  mean  to 
include  the  estate  he  held  In  mortgage  in  the  general  devise,  but  tint  the 
same  descended  to  his  heir  at  law.    Tlie  will  of  C.  W.,  the  heir  at  law,  wm 
then  reforred  to,  (bein^  stated  in  the  origfaial  biU,)  whereby  he  gave  and 
beoueatlied  unto  certam  trustees,  their  heirs  and  assigns  for  ever,  all  such 
resJ  estates  as  were  then  Tested  in  him  by  wuy  of  moitgng^  the  better  to 
enable  them  his  said  trustees  and  the  survivor  of  them,  ana  the  execalsrs 
and  adminbtrators  of  such  survivor,  to  recover,  get  in,  sind  receive  Hw  prhh> 
cipal  monies  and  interest  which  might  be  due  thereon,  and  appointed  the 
trustees  his  executors.    Sir  Samuel  Romilly  argued,  that  the  object  of  tUt 
devise  was  to  enable  the  trustees  to  recover  and^getin  the  principal  and  fan 
terest  of  the  .money  due  upon  the  estates  of  which  he'wus  mortgagee ;  deuly 
his  intention  was,  not  to  devise  the  estate  wlilch  had  follen  upon  hfan  probe* 
blT  without  his  being  conscious  of  it.    Lord  Eldon  seeming  to  coineide  with 
this  argument,  obsmed,  that  the  more  rcusonabto  constructiott  of  this  wiH 
was,  that  the  devisor  gave  his  mortgages  to  the  two  penons  who  were  hh 
executors.  In  order  that  thev  might  use  their  title  under  his  will,  to  get  hi  the 
money,  which,  by  virtue  or  that  will,  they  were  to  distribute  as  exccutsn  t 
and,  therefore,  his  Lordship  was  of  opinion,  that  the  estate  descended  to 
the  heir  at  law  of  C.  W.,  who  being  an  infant,  (the  mortgage  money  havhig 
been  paid  off,)  was  ordered  to  convey  under  the  statnte  of  Anne. 

The  remaining  case  on  this  point  (with  the  exception  of  SlhereddUtf. 
Schiett,  cited  postea,  4S4,  m)  is  that  of  fVhUeaere  em  parte^  in  ft  VdSt 
an  infont,  at  the  Rolls,  Sfd  J«iv,  1807,  stated  by  Mr.  Sanders,  In  his  Tten. 
on  U.  &  T.  vol.  1.  p.  S85, 5d  edit*  n.  (w).  There  a  mortgagee  in  fee  devisnl 
**  all  the  rest  and  residue  of  his  lands  and  hereditaments,  and;  goods,  chat- 
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gagei  ill  fee,  and  odier  real  eatates,  io  which  he  has  an  absolute 
and  entire  iaterest,.  and  of  money  and  other  personal  property. 


teUy  mMigtife$f  iimite«,  €iti  ueuriHiB  fmr  mtmef,  uid  all  other  hU  real  and 
perMMMl  estate  not  thereinbefore  disposed  of,  unto  his  nephews  S.  R., 
I.  R.^  and  8.  V.,  and  to  hb  grand  nephew  S.  W.,  to  be  equally  dWided 
between  and  aMonsst  them  as  tenmtU  in  cmmmom,  and  to  their  respective 
lieirsy  executors,  and  adndntotrators,  accordiog  to  the  nature  of  tneir  re* 
speetiTe  estates/'  and  the  testator  appointed  the  said  Ibur  devisees  exe- 
cutors of  his  will ;  8.  V.  one  of  the  devisees  diedf  leavinc  an  inihnt  heir  at 
law;  and  it  was  referred  to  the  MMler,  to  enquire  vrhetber  the  heir  was  a 
trustee  or  mortgagee  within  the  7th  of  Anae.  The  Master  reported,  that 
as  the  words  in  the  residuary  clause  appeared  to  him  to  be  stdfidently  com- 
preiienslve  to  include  the  legal  estate  in  the  mortgaged  premises,  he  con- 
edved,  that  the  ft^ehold  and  inheritance  of  tlie  saw  mortgaged  premises, 

Sassed  by  the  vdll  of  the  mortgagee  to  the  said  8.  IL,  J.  R.,  8..V.,  and 
•  W.,  as  tenants  in  common ;  and  he  was  of  opinion,  that  the  said  8.  V*, 
was  an  inlant  mortgagee  of  one  fourth  part  of  the  mor^aged  premises. 
The  Master's  report  was  confifmed,  and  Oie  infant  was  diiicted  to  convey 
pursuant  to  the  act. 

The  result  of  the  whole  is,  that  by  a  devise  of  **  lands,  tenements,  and  JUiuU  oftua* 
hereditaments,''  the  legal  estate  of  mortgages  in  fee,  will  not  pass  to  the 
devisee,  if  there  be  other  taads,  tenements,  and  heredHaments,  to  supply 
the  devise;  except.  Indeed,  the  equity  of  redemption  be  forseloied,  pur* 
chased  In,  or  barred  by  length  of  time,  before  the  date  of  the  will;  for 
fhen  the  devisor  will  have  lost  his  character  of  nsortgagee,  and  have  become 
the  absolute  owner;  and,  conseouently,  the  lands  whidi  he  once, held  In 
mortgage  will,  after  the  equity  or  redemption  is  destroyed,  be  as  much  Us 
as  any  other  parts  of  his  property,  and  may  be  well  devised  by  general 
words  descriptive  of  hb  own  properly  only,  and  <Jka<,  though  there  be 
annexed  language,  which  Imports  that  he  still  holib  the  buids  io  mortgage, 
•r  as  It  shonkl  seem  from  the  case  dted  postea,  4i4,  n^  though  there  be 
a  bequest  of  the  money  only  due  on  the  mortgage.  Et  vide  S.  L.  in  uKlonwy- 
Osaml  V.  lieyrldk,  antea,  p.  140.  of  thb  edit.  If,  however,  the  testator 
kave  no  other  ^  lands,  tenements,  and  hereditaments,"  than  those  in  mort- 
gage, the  legal  estate  of  mortcages  in  fee,  will  then  pass  to  the  devisee ; 
while,  on  the  other  hand,  if  die  mortgage  be  foreclosed,  or  the  equity  of 
redemption  released,  or  barred,  after  the  mortgagee  has  mSde  his  will,  the 
words  **  lands,  tenements,  and  hereditaments/'  will  not  comprehend  the 
new  estate  thus  acouired.  There  must,  in  that  case,  be  either  a  codicil  or  a 
republication  to  Include  the  lands,  so  newly  acquir^l,  in  the  will,  S  Vem.  69d. 
But  if  the  equity  of  redemption  be  not  foreclosed,  purchased  in,  or  barred  by 
length  of  time,  then  a  devbe  by  a  mortgagee  in  fee,  of  **  all  tlie  real  estates 
of  which  he  b  seised"  to  A«  and  hb  heirs  general!^,  will  pass  the  legal  estate 
So  the  devisee.  But  if  the  general  devise  to  A.  I>e  upon  trusts,  or  for  pur* 
poses,  or  under  limitations,  which  are  inconsbtent  with  the  supposition,  that 
the  mortpged  estate  was  meant  to  be  included  in  the  devise,  it  will  be  pre- 
anased,  taat  the  legal  estate  in  those  lands  was  not  intended  to  pass,  and  the 
devise  wiO  aceordmglr  be  held,  not  to  indude  the  property  in  mortgage,  as 
If  the  devise  be  of  all  the  mor^gee's  real  estates  to  A.  in  trust  to  sell,  or 
to  A.  for  life,  with  renudnder  to  Ids  first  and  other  sons  successivelv  in  tail. 
4W  to  A.  and  hb  heirs,  charged  with  the  payment  of  the  testator's  debts  and 
legacies,  or  the  like,  the  legal  estate  will  not  pass ;  for  as  in  these  cases,  the 
mortgagee  could  not  equitably  bind  the  estate  with  limitations,  or  subject 
H  to  equitable  interests  of  thb  liind,  courts  of  equity  will  presume,  that  be 
did  not  intend  to  devise  the  mortgaged  estate  for  such  purposes.  To  pre- 
Tent  the  ooenrrence  of  questions  of  Uus  sort,  it  b  always  advisable  to 
insert  in  wilb,  an  express  devise  of  estates  held  by  the  testator  in  mortage, 
with  a  declaration  for  what  purpose  they  are  so  devised*  A  form  of  tiiis 
claase  wUI  be  added  hi  the  Appoidix,  No.  XXVII. 

It  amy  not  be  without  its  use  to  renmrk  here,  that  with  respect  to  the   Legtdee  •/ 
debt  due  on  mortgage,  the  more  eligible  plan  Is  to  mdlre  the  •peeific  legatee  mortgage  wO- 
txetMUt  as  tt  tkait  dm ;  for  otherwise  on  the  legatee's  institutin{|  a  suit  at  law   aey  iutM  be 
to  recover  the  same,  a  letter  of  attorney  from  the  executor  will  be  neces-   executor  «s  f 
vary,  to  enable  the  legatee  to  sue  In  the  executor's  name,  see  Wood.  Ins.  iku  4/At. 
830;  and  thovgh  there  be  i^  coveaant  in  the  mortgage  deed  with  the 
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It  18  gpprebendedy  tbat  ip  such  oases  t|ie  mortgages  iii  &€,  that 
i9|  the  testator's,  vihole  testate  an4  inter^ft  in  tbe  mortgaged 

mortgagee,  bU  executors,  adofiiuftntorSy  and  oftifiu,  yet  if  the  te.sUtor 

bec^iieath  only  tbe  sum  due  qo  the  mortgage,  an  action  for  it  cannot  be 

maintained  by  the  legatee  ^  for  the  covenant  mr  payment  of  the  money  ia 

a  uerMnal  coveoapty  of  which  th^  executor  aUne  can  take  advantage. 

Legatee  cannnt  j\^  ^^g  4ecjded  in  tbe  recent  ca«i  of  C4mlwm  v.  jBu^*,  2  J.  B.  Moore,  164, 

take  advantage    where  a  mortgaaee  for  a  term  of  1000  year^  made  lu«  will,  and  thereby* 

of  covenant  for    aflter  reciting  Sie  indenture  of  mortgage,  gave  and  bequeathed  to  the 

payment  of  mo-  plaintiff  the  sum  of  money  due  and  owing  to  him  (the  said  tiratator)  from  tbe 

i^*  defendfmtt  who  waa  tbe  mortgagor^  by  virtue  of  the  proviso  contamed  in 

the  said  indenture,  and  appoint^  one  W.  Canbam  and  the  plaintiff  exe- 
cutors. John  Caqbani,  the  legatee  and  plaintiff,  brooght  an  action  in  his 
own  name  againat  tbe  aefei|d|uit  for  the  money  doe  on  the  mortgage,  after 
having  obtained  ^n  express  assent  to  the  bequest  by  bis  co-executor,  which 
was  nUly  proved.  The  day  appointed  for  payment  of  the  mone^  in  the 
mortg^fe  proviso,  had  elapsed,  without  payment,  in  the  testator's  life-time. 
The  court  of  Commoa  pleas  was  of  opinion,  that  tbe  plaintiff  bad  no  canae 
of  action :  the  only  question  was,  whether  he  could  avail  himself  under  the 
circumstances  disclosed  by  his  declaration.  T^s  depended  entirely  on  the 
construction  of  the  covenant  made  between  the  defendant  and  the  testator. 
It  was  quite  clear  that  a  personal  covenant  conld  not  be  assigned.  It  had 
been  urged,  that  as  the  testator  died  possessed  of  the  remainder  of  a  moit- 
gage  term  of  tooo  years,  that  the  plaintiff  might  ane  as  bis  a^isignee;  bat 
the  court  thought  there  was  no  ground  for  saying  he  could  do  so;  for  on 
his  death  the  remainder  of  the  term  vested  in  the  plaintiff  and  bia  co-exe- 
cutor. The  sum  only,  which  wa4  due  to  the  testator  from  the  defendant  on 
the  mortgage  deed,  was  bequeathed  by  the  former  to  the  plaintiff,  no  other 
interest  being  transferred.  This  therefore  was  merely  a  personal  covenant, 
of  which  the  executors  alone  could  take  advantage.  The  AwmjfWMnu  etife 
.    .  in  Godbolt,  p.  140,  was  particulariy  applicable  to  shew  that  thia  waa  a  eaU 

aT^j^  ^?"  lateral  covenant.  It  had  also  been  well  observed,  tha^  the  covenant  wys 
take  ddvantage  broken  in  tbe  Ufe*time  of  tbe  testator :  and  the  case  of  JLevea  t.  Bidftf 
^  covenant  jor  Cro.  Elia.  833,  determined  that  an  assignee  could  not  maintain  an  action 
breaches  tn  Au  ^^  ^  kreaeh  qf  covenant  hrfore  hii  own  Hms.  The  court  waa  therefore  ef 
oufn  time  only,     opinion,  that  this  action  ou^t  to  have  been  brought  in  tbe  name  of  both 

executors,  by  whom  alone  it  could  have  been  maintoined. 
Derhe  of  mart'      As  to  mortgages  for  years,  it  may  be  remarked,  that  if  the  money  only 
gages  for  years*  be  given  to  tlie  legatee,  then  over  and  beyond  the  executors  assent  to  tbe 

legacy,  an  assignment  of  the  legal  estate  of  tbe  mortgage  term  should  be 
procured  from  £e  executor,  to  complete  the  title  of  the  legatee.  But  if 
tbe  testator  make  a  Specific  bequest  of  the  term  to  the  person  to  whom  he 
bequeaths  the  mortgage  debt,  then  the  assent  of  the  executor  to  the  whole 
bequest  will  be  sufficient.  The  legatee  can  then  recover  his  money  in  eqoi^. 
In  transferring  or  paying  off  tbe  mortgage,  it  virill  be  alwi^s  prodent,  espe- 
cially in  recent  transactions,  to  make  the  executor  an  a^>ig>uog  p«rly,  apt 
only  for  the  purpose  of  recording  his  assent  to  the  iiequest,  but  also  to 
embrace  any  legal  estate  which  doubts  may  suggest  is  remaimng  in  him 
through  the  supposed  inefficient  language  of  the  will. 
Scotch  mart-  In  the  close  of  this  note  it  may  not  be  amiss  to  notice,  that  general  words 

gage  not  de*  in  an  English  will,  wiU  not  pass  a  mortgage  of  lands  ui  'Scotland ;  and 
riaahle  by  Eng'  tliough  the  will  direct  the  Scoteh  mort^^age  to  be  taken  as  personal  pre- 
lish  will.  It  p^rty,  yet  that  direction  will  not  be  oft  any  avail.  In  Johnstone  v.  Boibsr, 
descends  to  heir  4  Madd.  Rep.  474,  n.  (a),  C.  J.  bein^  entitled  to  a  moiety  of  S5,<X)0/.,  se- 
at  law  of  tnoi-t*  cured  by  an  heritable  bond  of  certain  lands  in  Scotland,  being  in  facta 
gagee,  Scotch  mortgage,  by  bis  will  data^  10th  April,  1811,  gave  and  beqacatbed 

unto  trustees,  their  heirs,  executDrs,  and  administrators,  all  and  siniruisr 
his  real  and  personal  estates,  of  what  kind  soever  in  Great  Britaia,  Ame- 
rica, or  elsewhere,  upon  tlie  trusts  therein  mentioned.  And  the  testator 
by  his  will  directed,  ^at  all  his  property  and  securities  for  money  in  Scot- 
land, should  be  considered  as  personal  estate,  and  pass  to  his  trustees,  ^ 
far  as  be  could  by  his  will  affect  the  same,  as.  if  the  same  bad  been  bia 
personal  estate  in  Enelaud ;  and  that  ail  his  estate  and  interest >  tbereia* 
of  what  nature  or  kind  soever,  should  pass  to  and  vest  in  his  said  tnistees, 
their  heirs,  executors,  admhiistratora,  and  assigns^    The  Lore)  A4rocate  at 
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landsj  as  well  at  tbe  money  secured  tberebyi  would  pass;  for 
sucb  a  devise  to  persons  constituted  executors,  who,  without  it, 
would  be  entitled  to  receive  tbe  money  due  on  the  mortgages 
and  apply  it  as  directed,  implies  the  intent  of  investing  tbe 
devise  with  the  legal  estate  in  the  securities,  as  expedient  for, 
and  subservient  to,  the  execution  of  the  trusts  of  the  executor- 
ship (/)(o). 

But  after  a  decree  for  foreclosure  nisi  (H),  and   a  fortiori^      [  4i»2  ] 
after  such  decree  is  made  absolute,  mor^ged  estates  will  pass  f^^iJ^^^\l\ 
by  words  in  a  subsequent  will  applicable  to  a  devise  of  real  *'  My  freehold 
property.     G.  being  indebted  to  H.,  his  brother,  640/.  (w)  ^^^"^tg^ 
devised  to  him  a  mortgage  of  693/.  of  which  be  had  gotten  a  >»/««• 
decfte  of  foreclosure,  but  before  the  account  was  taken,  or  the 
mortgagor  absolutely  foreclosed,  in  these  words,  ''  And  to  my 
brother  and  his  heirs,  my  other  freehold  estate  in  Feversham.** 
JE/  per  curiam^  the  lands  in  mortgage,  being  devised  as  real 
estate,  shall  be  considered  as  such  between  the  devisor  and 
devisee  (p).  » 

(Z)  Vide  Ex  forte  Sergison^  4Ves.  cause  to  the  cootraryon  or  before 

jon.  147.  a  day  appointed  by  die  court ,  and 

(21)  [That  18,  after  a  decree,  declar-  before  tne  arrival  of  that  day.— £d.] 

ing  that  the  mortgagor  shaU  stand  (m)  Gurrtt  v.  £p«r«,  Mosely,  ^^. 
foreclosed,  i^Ui)  unie^s  he    shews 


Scotland,  to  whom  the  matter 'was  refer^d  by  the  Master  of  tbe  Rolls, 

stated  his  opinion  to  be,  that  the  wiU  was  ineffectual  for  conveying  the 

heritable  debt  in  question ;  but  that  the  same  did,  on  the  death  of  Uie  said 

testator,  legally  descend  to  his  eldest  son  and  heir  at  law.    And  Sir  W* 

Grant,  M.  K.  decreed  accordingly.    In  another  case  {Bueekugk  v.  HoarCf  But  Engligk 

4  Madd.  Rep.  467)  heritable  bonds  Ttogettier  with  English  bonds  and  mort-  mmigage  being 

eages,  by  way  of  collateral  security,)  were  given  on  a  loan  of  money  to  a  f^cen  as  coUa' 

domiciled  Englishman,  who  made  his  will,  disposing  of  his  property  in  teral  security^ 

general  terms.    It  was  held,  that  this  will  effectually  passed  the  money  due  general  wordt 

on  such  securities ;  and  that  the  heir  at  law  of  the  testator  had  no  claim  in  effectual,  and 

respect  of  the  heritable  bonds.    The  Vice-Chancellor  Sir  John  Leach  oh-  heir  a  trustee 

serving,  that  in  Johnstone  v.  Baker  the  heritable  bond  was  the  only  security   as  to  Scoick 

given,  and  could  not  pass  by  the  English  will.    Where  however  there  were   mortgage, 

several  securities  for  the  same  debt,  an  assignment  or  gift  bv  the  creditor 

of  one  security  was  an  assignment  or  gift  of  tlie  debt ;  and  neither  the 

creditor  nor  his  representatives  would  be  permitted  to  set  up  the  other 

securities  for  the  purpose  of  defeating  that  assignment  or  gift.     It  followed 

therefore,  that  as  to  tbe  securities  not  given  by  the  will,  the  heir  of  the 

testator  was  a  trustee  for  the  legatee. 

(O)  In  a  case  of  this  kind  the  concurrence  of  the  heir  at  law,  if  it  can^  Concurrence  <^f 
be  obtained,  should  never  be  dispensed  with ;  and,  in  doubtful  cases,  MC  heir  advised, 
may  be  laid  down  as  a  general  rule,  that  a  conveyance  should  be  taken 
from  both  the  devisee  and  heir,  in  order  that  the  purchaser  may  have  a 
title  4juaainque  via.  data* 

(P)  When  a  mortgage  has  been  foreclosed,  or  the  equity  of  redemption   Landi  will  pass 
released  to  the  mortgagee,  his  title  relates  no  longer  to  Jhe  money  but  to   by  general  de^ 
the  land.    The  estate  becomes  vested  in   the  mortgagee'  absolutely  ;  and   vise  after fore^ 
though  be  may,  through  mistake,  continue  to  treat  the  property  as  still  in  closure,  if  so 
mortgage,  yet  the  equity  of  redemption  will  not  be  revived  ;  anU  if  an  in-  intended, 
tention  to  include  the  lands  in  the  devise  can  be  clearly  collected  from  the  though  treated 
language  of  the  will,  the  lands  will  pass,  provided  the  will  be  cxcciUed  for  as  in  mortgage* 


4S4 

Afitr  deviie^ 
heir  im<  a  iie« 
€€uarif  paritf 


CAP.  XII. 


OF   A   DEVISK  or   MOETGAOEt. 


If  a  devise  be  made  of  landi  mortpged  (ii)i  no  decreei 

(n)  How  T.  Viguri$f  1  Ch.  Rep.  59,  antea,  p.  499. 
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the  devise  of  real  estate,  and  be  made  or  repnbliahed  after  the  decree  of 
foredooore  has  been  pronounced.  A  modem  case  has  carried  this  doctrine 
to  a  considerable  length.  By  a  will  dated  15th  of  March,  1798,  and  attested 
bj  three  witnesses,  the  testator  (baring  in  1795  obtained  a  decree  of  fore« 
closure  of  a  mortg^age  made  to  hhn  in  fee  of  estates  in  Lancashire,)  made  tlie 
following  disposition :— <*  I  now  proceed  to  will  and  bequeath  tUl  the  pro- 
perty I  may  die  possessed  of,  after  paying  my  lc«al  debto  and  fbnermi  ex- 
pences,  as  follows  (vis.)  I  will  and  bequeath  to  Harriet  my  wife,  for  her  na* 
taral  life,  the  interest  or  proceeds  of  certain  forms  In  the  county  of  Lancas- 
ter, mortEaced  to  me  for  25001.,  the  documents  whereof  are  now  in  the  pos- 
session of  A.  B. ;  and  I  hereby  declare  It  to  be  my  will  that  the  bequests 
aforesaid  shall,  after  the  decease  of  my  said  wife,  be  disposed  of  In  manner 
following :  to  my  daughter  Harriet  one-thfard  part  of  my  property  in  tlie 
English  fnuds^;  item,  one-third  pari  ^  the  enm  rf  2500L,  prmcfpul  monn 
diepoeed  ff  m  mortgnge  ^  forme  ae  oforteaid  ;**  and  the  remahiing  two-tfairos 
to  other  children.  Upon  a  question  from  the  court  it  was  admitted,  that 
the  subject  of  the  bequest  was  onhr  the  sum  of  25001.,  subject  to  which 
the  estate  descended  to  the  heir.  The  will  had  not  been  proved ;  bat  the 
Master  of  the  Rolls  said,  he  would  give  his  judgment  omoeiMg  U  dmUf  exe- 
cuted. On  a  subsequent  da^  his  Honor  remmd,  tkot  if  ike  wUi  werewn- 
jterly  executed^  he  was  of  opinion  the  lands  in  question  passed  br  it.  The 
mortgage  which  the  testator  had  originally  upon  the  estate  being  foreclosed, 
the  estate  became  absolutely  his;  and  in  strictness,  at  the  date  of  the  will, 
there  was  no  estate  mort||aged  to  hfan,  nor  any  money  due  tohin  on  mort- 
gage. The  mortgage  being  extinct,  the  lanp  was  ius  own.  The  testator 
seemed,  however,  not  to  have  very  well  un<|ersiood  the  effect  of  a  foieelo- 
sore,  and  still  continued  t6  describe  as  a  mprtgage  the  interest  he  had. 

If  his  interest  had  been  reaOy  such,  the  Master  of  the  Rolls  eontinoed, 
there  was  no  doobt  but  that  e  ^(ft  qf  the  wumeo  would  hove  emriod  Ue  kdend 
in  the  lamd  upon  wHieh  it  mhu  jecured.  f As  to  wis,  see  antea,  p.  f^,  oflUs 
edit.  n.  (L).]  Tlie  question  was,  what  he  meant  to  coipprel)end  in  tlie  de- 
scription ;  whetiier  only  the  money  origlnany  lent  on  mortgage,  or  ^  tite 
interest,  which  at  the  date  of  the  will  he  had  in  him,  and  whicli  had  beea 
acquired  in  consequence  of  that  mortgage.  Thf;  will  vras  throughout  veiy 
inaccurate.  The  devise  of  a  life  interest  to  his  wife  was  expremed  Jn  eoe 
way ;  that  of  the  remainder  to  the  children  iQ  another.  The  first  seinnel 
to  import  the  interest  in  tlie  land ;  the  other  the  interest  in  the  money ;  yet 
it  was  evident  that  in  both  Instances  he  meant  to  spoik  of  predsely  tlM 
same  subject.  The  devise  to  his  wife  was  thus  ezpreiued,  **  Item,  mt  her 
natural  life  the  interest  or  proceeds  of  certain  farms  in  the  county  of  Ln- 
caster,  mortgaged  to  me  for  S500(."  ,  That  undoubtedly  gave  her  a  right  to 
the  produce  of  those  farms ;  she  became  tenant  for  nfe  by  the  devise. 
Afterwards  he  stated  his  intention,  that  the  children  should  emoy  after  her 
decease,  apportioning  among  them  all  the  bequests  aforesaid ;  but  in  that 
apportionment  he  changed  the  phraseology :  instead  of  civing  as  he  ha4 
given  to  his  vrife  the  farms  mortgaged  to  him,  he  gave  **  the  sum  of  iSOOL^ 
principal  money  disposed  of  in  mortgage  of  farms  aa  aforesaid."  Thh 
seemed  to  his  Honor  not  to  have  been  a  difference  of  Intention,  but  to  pro- . 
ceed  firom  the  general  inaccuracy  apparent  throughout  the  will,  and  that 
sort  of  doubt  which  appeared  to  have  pervaded  hb  mind  wltti  regard  to  the 
nature  of  his  interest  in  the  subject ;  speahtng  of  it  sometimes  as  oMoey, 
sometimes  as  land,  sometimes  of  the  farms  as  representing  the  money, 
sometimes  of  tlie  money  as  representing  the  farms.  The  questioa  was,  whe- 
ther he  meant  to  separate  the  money  from  the  land,  or  to  give  all  his  uite« 
rest,  whether  land  or  money,  to  nie  same  person.  The  latter  was  Sir  W. 
Oranfs  opinion ;  for  it  was  erne  bequest ;  and  by  thtU  an  enHre  disposition 
of  the  prooerty  ;  the  testator  never  intending  to*  give  the  money  as  a  charge 
on  the  land,  and  to  leave  tlie  land  undisposed  of,  as  It  would  be  if  his  in- 
tention was  not  by  these  devises  to  give  all  the  interest  he  had  in  tiie  lands. 
Consequently,  if  the  will  wa$  duljf  exeaUcdp  Sir  W,  Grant  held|  that  «fl  the 
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to  PdAeem,  or  be  foreclosed,  can  be  made  against  the  lieir 


testfttor't  interest,  in  the  landi  in  qQesttOD«  pasted  to  liis  three  danghters 
the  devisees.    SUbenddUU  ▼.  SehioHt  3  Ves.  &  Bea.  49. 

.  In  the  pneceding  case^  the  decree  of  foreclosure  was  made  three  ^ears   Ijut  and  mxi 
previoasly  tothe  date  of  the  will.    If  it  had  been  made  subsequently  to  the  cote  dittin' 
will,  and  the  witt  liad  not  been  republished,  a  different  decision  would  have  ^vtsAsd. 
enfoed ;  as  in  the  fbUowiag  case,  before  Sir  John  Leach,  Vioe-Chancellor, 
involvii^  precisely  the  same  circumstances  as  that  of  SUbenehUdt  v.  Sckioii^ 
liM  snpra,  ezoapUng  that  the  will  was  mado  nearly  two  ye^rs  before  tlie 
final  decree  of  foreclosure*    An  ingenious  line  of  argument  was  pursued  in 
the  ease  before  the  Vice-Chancellor,  in  analogy  to  the  technical  doctrine  of 
relatien  at  law,  but  it  dM  not  prevail.    Sir  w.  Grant's  decision  in  SUben^ 
Midi  V.  SMatt  was  wholly  ov.erlooKed ;  not  however  that  it  was  absolutely 
necessarv  to  have  been  cited,  vet  it  bore  materially  on  the  point  before  the 
poMt,  which  was  to  the  following  effect :—  IW^''"^  ^a     /      t^ 

A  testator  being  in  possession,  as  mortgagee,  of  two  estates  in  the  island  ^^*^'^^^zL 
of  Jamaica,  eaU^  Brra^eoti  and  Bryom.  filed  a  bill  in  the  English  court  of  V^,^'^  "^ 
Chancery  against  the  mortgagors,  for  a  foreclosure  of  the  mortgage.  By  a  devtmMeMsa 
decree  dated  6th  July,  1805,  it  was  ordered,  that  the  Master  should  take  mort^rttfe,  aii- 
jui  nceonat  of  the  principal,  interest,  and  costs ;  and  that  upon  payment  of  ™^^^  *^ 
the  same  by  the  mortgagors  on  a  day  to  be  named  by  the  Master,  the  mort-  paftfisaca. 
gagee  should  re-oonvey,  &c. ;  or  in  default  the  mortgagors  should  be  fore- 
closed. The  Master  named  the  3lst  January,  1807,  for  the  payment  of  the 
money,  which  not  being  then  paid,  a  final  decree,  dated  &th  February,  1807, 
waa  made,  declaring  the  mortgage  foreclosed,  and  the  mortgagors  abso- 
lutely delmrred  of  tUl  right,  title,  interest,  and  equity  of  redemption,  of, 
in,  and  to  the  said  mortgaged  premises  accordingly.  The  testator,  l^  his 
twill  dated  I4th  December,  J80d,  devised  to  certain  trustees  therein  men- 
tioned, all  his  plantation,  lands,  and  tenements,  whether  freehold  or  lease- 
hold, situate  in  the  island  of  Jamaica,  and  all  other  his  real  estate  and 
ekMtels  real  in  the  said  island,  to  hold  the  same  unto  and  to  the  use  of  the 
said  trustees,  their  heirs,  dec.  upon  the  trusts  thereinafter  mentioned.  And 
the  said  testator  devised  to  his  said  trustees,  their  heirs,  Sec  all  the  estates, 
.which  at  the  time  of  Us  decease  should  be  vested  in  liim  upon  any  trusts, 
or  by  way  of  mortgage,  of  which  he  had  power  to  dispose  by  that  his 
will,  upoh  the  trusts,  and  subject  to  the  equity  of  redemption,  which  at  the 
time  or  his  decease  should  be  sipbsisting  or  capable  of  talLing  effect  therein 
respectively ;  but  the  money  to  be  secured  on  such  mortgages,  he  directed 
to  be  considered  and  taken  as  part  of  his  personal  estate.  The  testator 
died  in  March,  1807,  -on  his  passage  to  England.  The  Question  arising  on 
this  will  was,  whether  the  estates  which  tte  testator  held  as  mortgagee,  at 
the  date  of  his  will,  but  which  he  had  fbrecloeed,  as  above  stated,  belbre 
his  death,  passed  by  his  will,  or  descended  to  his  heir  at  law.  In  support 
of  the  devise  it  was  contended,  that  the  final  order  of  foreclosure  related 
hack  to  the  decree  nisi,  and  had  the  effect  of  vesting  the  estate  from  the 
time  of  the  decree  nUi ;  and  that  Selwjfn  v.  SdwtfHf  t  Burr.  1131,  was  ana- 
logons,  where  it  was  held,  in  the  case  of  a  common  recovery,  that  thejodg- 
nsent  had  relation  to  the  return.  On  the  other  hand  it  was  argued,  that  the 
foreclosure  did  not  operate  from  the  thne  of  the  first  decree ;  thai  decree 
being  merely  interlocutory  and  prospective,  depending  upon  the  condition 
of  payment  or  non-payment  or  the  mortgage  money ;  for  the  foreclosnre 
was  open  until  the  dlst  January,  1807,  the  period  fixed  by  the  Master  for 
the  payment  of  the  mortgage  money,  and  until  default  of  payment  at  that 
time,  and  the  final  order  on  the  5th  February,  1807,  the  testator  was  mort- 
gagee only.  Upon  that  order  the  foreclosure  took  place,  and  the  testator 
acquired  a  new  estate,  which  he  had  not  at  the  date  of  his  wiU ;  and  that 
the  testator's  heir  at  law  therefore  took  the  estate,  the  will  not  having  been 
re-pnblished.  The  V  ice-Chancellor  was  of  the  same  opinion.  Hu  Honor  F^tdotmt  aoi 
said,  there  was  neither  authority  nor  principle  for  stating  that  the  order  of  io  rtUte  back 
foreclosure  related  back  to  the  decree  for  tiie  accotmt.  At  the  date  of  the  |«  decree  to  ac* 
will  the  Brampton  and  Bryan  estates  were  mortgages,  and  could  not  pass  ^agif« 
by  the  general  devise  of  all  lands  in  strict  settlement,  because  the  testator 
havinc  no  power  to  fetter  these  estates  with  a  strict  settlement,  it  was  not 
to  be  mtended  that  he  meant  to  do  it.  A  testator  might,  if  he  pleased, 
give  by  his  will  all  his  interest  in  mortgages  to  which  he  might  be  entitled 
at  the  time  of  his  death,  because  a  mortgage  was  la  substance  a  chattel 
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Derue  ofprin' 
cipal  does  not  ■ 
carry  interest, 

[4a3] 


[4^4] 


of    the  devisor,   but    oolj  agaii3l   the    mortgagor    and.  bis 
heirs  (g). 

.  A  devise  of  money  on  mortgage  does  not  carry  the  interest 
due  at  ttie  time  of  the  death  of  the  testator. 

Thus^  where  R,  made  his  will  (a)  and  thereby  gave  to  T.  300/. 
which  he  had  at  interest,  secured  by  a  mortgage  on  the  estate  of 
M. ;  and  also  gave  him  all  the  messuages^  lands,  and  tenements^ 
conveyed  for  securing  the  payment  of  that  money,  wUil  the  same 
should  be  paid  and  discharged ;  and,  soon  after  making  his  wiD, 
died,  at  which  time  two  months  interest  w«s  due  on  the  mort- 
gage. The  Lord  Chancellor  was  of  opinion,  on  exceptions  to 
the  Master's  report,  that  only  the  principal  sum  of  300/.  which 
was  secured  by  the  mortgage,  passed  by  the  wilt,  and  that  the 
devisee  was  not  entitled  to  any  interest  due  thereon.  His  Lord- 
ship said,  that  if  there  had  been  only  the  first  clause  in  the  will, 
It  would  have  been  extremely  qlear  that  only  the  principal  sum 
passed  thereby,  and  that  the  interest  due  did  not  pass ;  for^  that 
clause  could  have  conveyed  nothing  but  the  principal  sum  of 
300/.  for  which  the  mortgage  was  made  a  security.  And  his 
Lordship  compared  this  to  the  case  of  a  man's  giving  a  bood  to 
another^  in  which  a  third  person  was  become  bound  to  him ; 
there,  the  principal  sum  only  passed,  and  not  the  interest 
incurred  upon  it  in  the  life  of  the  party ;  the  reason  of  which 
was,  that  the  testator  appeared  to  have  intended  to  convey  some- 
thing that  was  certain,  and  not  that  which  was  uncertain.  Hie 
question  then  was,  whether  the  subsequent  words  /'  ^nd  also 
I  give  him  all  the  messuages,  lands,  Sfc.'*  made  any  diflPerence. 
Had  this  clatise  gon€  no  farther  than  to  have  conveyed  the 
messuages,  lands,  and  tenements,  secured  for  the  payment  of 

(o)  Ri^li  V.  Kufin,  Barnard.  t59.  S,  C.  2  Atk.  113. 


interest.    At  the  tfane  of  the  testator's  death,  io  the  present  case,  tkt 
Brampton  and  Bryan  estates  were  not  mortgages  for  chattel  interests ;  tfae^r 
had  become  the  foe-simple  estates  of  the  testator,  by  the  order  of  foreclo- 
sure of  the  5th  February,  1807,  uid  could  not  pass  by  any  antecedent  vill. 
Tkomprntn  v.  GrmU,  4  Madd.  Kep.  438. 
Mortgage  a/  re-      (Q)  There  is  some  obscurity  in  this  passage.  The  principle  to  be  coHected 
version,  heir       from  the  case  quoted  is,  that  if  the  devisee  of  a  mortgage  of  a  dry  revenimi, 
must  pay  mo- 1   prefer  his  bill  against  the  heir  of  the  mortgagor  to  foreclose,  it  vill  (>^ 
ney,  or  be  fore-    decreed  tliat  the  heir  of  the  mortgagor  shall  pay  the  mortgage  money  with 
cloaeU.  damages,  or  the  lands  will  be  decreed  to  the  plaintiff  to  be  sold  for  satis^- 

tion  of  his  debt.  As  to  the  necessary  parties  to  bills  to  redeem,  see  aotea, 
348  and  439;  and  as  to  bills  for  foreclosure,  postea,  Ch.  XXI.  <<  Foreclo- 
sure." In  the  Index  to  the  4tb  edition,  title  <<  Decree,"  are  the  foUowine 
words:  *'  Decree  to  redeem  or  bo  foreclosed,  not  made  against  the  heir  of 
a  devisor  of  lands  mortgaged,  but  only  against  the  mortgagor  and  his  faeir^ 
557."  This  is  a  more  perspicuous  reading  than  the  "paragraph  in  the  teit, 
but  the  page  referred  to  contains  no  ^uch  pointt  The  ngnres  537  weit 
probably  a  mistake  for  45t. 
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the  Qiion«7f  it  might  have  been  more  doubtM,  wbedier,  under 
.  these  words^  the  iolerest  iqight  not  have  passed  as  ivcU  as  the 
principal.  For  it  might  ha\<i9  beeo  said  that  those  words  were 
ooly  descriptive  of  the  landf  that  were  mortgaged,  and  that, 
under  those  wor()s,  the  testatpr  migjbt  have  intended  to^iave 
given  the  whole  that  w|is  seoured,  namely,  the  interest  as  well 
as  the  principal.  However,  bis  Lordship  said  that  would  have 
been  a  strained  conatf  uction*  3ut  .tl|e  words  in  this  clause  did 
not  rest  there,  for  they  went  on  and  said  "  until  the  $ame  should 
bepmdfmd  dikhtrged/'  that  w^Sx until  the  300/,  be  paid, and 
ditfcharged.  Aild  from  thence  an  argument  might  be  drawii, 
ibut  nothing  but  (be  300i.  was  ihtendfd  to  pass :  besides^  the 
ordinary  rule  in  the  construction  of  wills,  was,  that  where  a 
former  clause  im  a  will  wai  exprees  and  pwiicydaff  a  BuiM- 
queai  dame  thai  was  dark  and  obscure  should  not  enlarge  it.  [  455  ] 

^nd  as  a  bequest  of  the  principal  will  not  transfer  the  inte-  Dwi$e  of  in- 
rest  due  on  a  mortgage,  so  neither  will  a  bequest  of  the  ar-  [^^  win^Mi. 
rears  transfer  the  principal.  Testatrix  having  a  mortgage  for 
400QI.  (p)  upon  the  estate  of  whidi  her  brother  was  tenant  for 
life,  and -also  having  her  brother^s  bond  for  120/.  arrears  of 
inteiest  upon  the  mortgages,  disposed  in  this  manner  :  '*  I  give 
to  my  brother  L.,  the  arrears  of  my  mortgages:  upon  his  estate, 
likewise  a  bond  from  him  in  my  possession,  to  be  delivered 
to  htm."  The  qncstion  was,  whether  these  words  included 
the  principal  due  on  the  mortgage?  Eiper  curiam,  the  arrears 
of  a  mortgage  does  not  mean  the  mortgage  itself,  but  what 
miiy  be  then  due  for  interest ;  in  a  word  (a),  what  may  be  due 
at  her  d^atb. 

A  dovbt  is  made  by  the  reporter  of  the  case  of  Ellis  v.    Dniae  qf  mort^ 
Gnavas  (j;,  (determbed  in  the  32  and  S3  Car.  2.  which  was  fl'S/"/Ln,X. 

ing  out  of  Stat. 
(p)  HamUton  v.  JJoyd,  %  Ves,  jun.  416.        (q)  t  Ch.  C».  50,  Wra,  689.       ^  ^''"*<''  CO- 


^»m'm.^^^^»^^»^*mm»im^-mmfmm»mmm^mmmmmm^mmm^fmmi^ 


(R)  "  In  a  wiU,"  and  not  '*  in  a  word,"  it  the  language  of  the  report. 

(S)  Tbat  is,  in  equity  bat  not  at  law;  for  to  paaa  the  legal  estate  of  a 
mortgage  in  fee,  the  will  of  the  mortgagee  roust  be  executed  in  the  presence 
of  three  or  more  witnesses.  It  is  admitted,  on  all  hands,  that  the  mortgagor 
evcQ  in  equity,  cannot  pass  his  equitable  title  by  a  wiH  unattested ;  and  if 
the  mortgagee  were  also  under  the  same  restriction,  the  statute  would 
operate  two  ways,  and  equity  would  be  inconsistent  with  itself,  inasmuch  tfs 
f^ch  double  operation  of  the  statute  would  imply  the  existence  of  the  real 
estate  at  the  same  moment  in  two  persons  distinctly.  The  mortgagee  too, 
as  observed  in  the  notes  to  p.  388,  seems  to  have  a  rfg^&f  rather  than  an 
e«tate;  and,  as  such,  an  equitable  interest  readily  transmissible  by  an  un- 
attested devise.  But  at  law  he  has  the  legal  estate,  which  cannot  be 
devised  in  any  other  manner  than  by  a  will,  executed  and  attested  pur- 
suant to  the  statute  of  frauds.  This  subject  wiU  be  lavestigaled  more  in 
detail  in  the  following  note. 
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between  two  and  three  jeara  after  the  making  of  the  statute  of 
£  456  ]  fraads)  whether^  if  a  mortgagee  had  devised  the  mortgaged 
lands  by  will  in  writing,  but  not  attested  according  to  diat  statute 
(and  the  will  had  been  proved  in  the  Ecclesiastical  Court)  the 
devisee  or  the  executor  should  have  the  land  or  money,  wben 
clearly  the  devisor  meant  the  executor  should  not  have  it  i  The 
answer  to  which  question  seems  to  me,  to  depend  upon  the 
solution  of  another,  namely,  whether  a  devise  by  a  mortgagee  of 
lands,  mortgaged  to  him,  be  within  the  fifdi  section  of  the 
statute  of  frauds  (r)  ?  For  if  it  be  the  intention  of  die  devisor, 
however  strongly  eipressed,  will  not  affect  the  property  devised, 
or  interrupt  it  in  its  course  from  the  testator  to  those,  to  whooiy 
by  the  designation  of  the  law,  it  would  have  passed,  had  no  sach 
will  been  made  or  intention  expressed :  unless  the  circamstaiices 
required  thereby  (among  which  is  that  of  being  signed  by  die 
party  devising,  or  some  other  in  his  presence  and  by  his  direc- 
tion, and  subscribed  in  his  presence  by  three  or  more  witnesaes) 
had  been  actually  complied  with.  . 
M  ejrpTMf  M-       I  have  not,  in  the  course  of  my  researches  upon  this  siib|ecl^ 

^^^i^^'l''*  ^^^  ^^^  ^"^  ^'^  expressly  determined  upon  this  point;  the 
^  ^      reason  of  which  I  apprehend  to  be,  that  it  has  been  univemDy 

held  to  be  out  of  the  statute,  the  words  of  which  are,  that,  *^  all 
devises  of  lamdi  and  ienementi  shall  be  in  writing,  &c  (s); 
which/ wcNrds,  bemg  confined  to  real  property  only,  dearly  ex- 
clude mortgages.  Fo^,  as  the  words  landi,  tenemnUi,  ami 
hertdiiamenis,  in  a  devise,  have  been  determined  not  to  include 
mortgages  (t\  if  there  was  jauy  other  subject  in  the  will  upon 
which  they  would  operate,  because  those  words  are  applicaMe 
to  real  property :  so^  they  must  be  held  to  exclude  mortgiiges, 
when  made  use  of  in  a  statute;  the  intent  of  which  is,  to  restrain 
the  disposition  of  real  property  by  devise,  unless  the  drcttm- 
stances,  thereby  required,  are  complied  with. 
M^fig^gt  M  -And,  although  I  have  found  no  case  expressly  determined 

^'^llar^  ^'^  upon  this  particular  point,  yet  it  is  a  conclusion  necessaiily 
new  fttnktui.     suiting  from  the  second  resolution  of  the  court  in  the  last- 

tioned  case,  viz.  that  although  the  testator,  after  making  bis 

"^     will,  foreclosed  the  mortgages  (t«),  or  obtained  a  release  of  the 

[  458  ]      equity  of  redemption,  yet  they  would  not  pass  by  the  words 

lands,  tenements,  and  hereditaments,  contained  tiierein,   bat 

(r)  JEdlef<MMT.SerMJI»,lShow.89.         (#)  S  Burr.  97d.   [antea,  189,   m 
Carth.  79»  81.  3  Mod.  S60.    Lee  v.      iioH«.— £<i.] 

Ubb,  1  Show.  68.  88.  Carth.  55.^  (0  Strede  v.  R*»$eiy  rapra,  444.— 
[These  cases  are  not  much  in  point.  {Et  tide  S.  P.  in  Catbvnu  ▼.  Semefe, 
^^,]  antea,  S55.— £tf»] 

WlWd. 
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would  go  to  the  heir  at  lew ;  the  reason  of  ^hich  reaolution  is 
plainly^  that  they  are  in  the  nature  of  new  purchases,  which  the 
Isstator  bad  not,  at  the  time  of  the  making  his  will :  and^  there* 
fore,  by  law,  could  not  pass  thereby,  however  strong  the  inlen* 
tioo  of  the  testator  might  be  that  they  should  (t)» 


(T)Tlie  books  present  vs  with  cooflictliif  "Statements  on  this  doctrine.  Jhtk»  ol  m- 
Hras,iD  the  preeedinc  pM^e,  the  learned  nnthor  submits  It  as  his  opinion,  that  rimif. 
mortgages  are  not  within  tiuit  section  cit  the  statute  of  frauds,  which  re- 
oaires  all  devises  of  loads  oad  ienemenii  to  be  in  writing,  and  <*  attested  by 
three  or  Ibor  witnesses  at  the  least ;"  for  that  mortgages  have  l>een 
nniversally  held  to  be  cot  of  the  statute.  On  the  contrary,  Mr.  Cmise 
reraarluy  in  the  6th  vol.  of  his  Digest,  p.  87,  that  an  estate  in  mortgage, 
though  only  held  as  a  pledge  for  securing  the  re-payment  of  nMuey  bor- 
sowed,  can  only  be  devised  by  a  will  executed  aocordhig  to  the  statate  of 
frauds  :  and  that  tiie  same  role  applies  to  an  equity  of  redemption,  which 
is  considered  as  real  estate,  and  similar  to  a  trust* 

The  dlstincthm  seems  to  be  this:— In  equitable  construction,  mortgages  DemJie s/insrf- 
are  not  within  the  aflh  section  of  the  statute  of  frauds  ;  for  the  interest  of  g^ge  in  tfuUp 
the  mortgagee  being  regarded  in  courta  of  equity  as  entirely  personal,  end  ollaie  dis> 
although  the  mortgage  Ims  in  fee,  a  wUl  unattested  is  there  considered  as  tmgnUkid. 
capable  of  passing  the  beneficial  right  to  the  land*  On  the  other  hand, 
courts  of  law  make  no  distinction  between  l^;al  and  equitable  or  beneficial 
interests,  but  view  tlie  person  wlu>  1ms  the  legal  estate  as  entitled  to  the 
hmd.  Consequently,  ir  the  mortgaged  estate  Iw  sappoted  to  pass  to  the 
devisee,  the  testator  wUI  then  have  devised,  **  Umdt  oad  tettmeni^*  by  his 
wiU,  which  must  therefore,  to  make  it  available  to  a  court  of  law,  be  attested 
by  three  or  four  witnesses  according  to  the  reoulsitions  of  tlie  statate.  In 
eottitable  contemplation,  the  estate  in  the  Una  remains  in  the  mortgagor ; 
while  in  respect  to  the  inteittst  of  the  mortgagee,  the  land  takes  the  character 
•f  personally,  as  following  tfie  nature  of  the  debt  to  which  it  is  a  coUateral 
oecurity ;  so  that,  as  it  is  mid  above,  if  a  mortmee,  after  makiuK  his  will, 
foreclose  the  mortgage  or  obtain  a  release  ot  the  equity  of  redemption, 
the  mortgaged  lands  wUI  not  pass  indnsively  under  the  general  words 
**  lands,  tememewtM^  ond  kendiimiunU^'*  contained  in  the  wiU,  but  wUl  go  as 
an  acquisition  or  purchase  acquired  subsequently  to  the  will,  to  the  testa^ 
tor's  heir  at  taw.  Vide  in  addition  to  the  cases  laSUy  cited  in  the  text  for 
thia  position.    Ciubome  v.  Amfe,  1  Atk.  605. 

In  consideration  of  equity,  therefore,  mortgages  do  not  seem,  as  it  X)«viss^aMff- 
regards  the  beneficial  interest,  to  be  vHUita  the  words  *'  lmid$  and  leaf-  .^vt,  in  sfMJta 
flMnis ;"  nor  as  a  general  rule,  we  have  seen,  vUl  such  Interesta  pass  by  a  mitkmt,  mt  Urn 
devise  of  laads,  tenements,  and  hereditaments.    If  a  mortgagee  hy  hb  wiU  ^jMn,  staMs 
expressly  devise  the  mortgaged  lands,  or  make  a  genend  devise  of  hb   ^j\mldi. 
dmidMf  having  only  mortgaged  lands.  It  should  seen,  that  the  Interest  to  dm 
mooey  will  be  thereby  carried  to  the  devisee;  and  the  right  la  equity  to 
the  lands,  whatever  that  right  may  be,  wUi  as  a  pledge  accooqmny  the 
bequest  of  the  money,  although  the  will  may  iM  be  attested  by  any  wit- 
ncoses.    But  the  legal  estate  wiU,  it  is  conceived,  descend  to  the  heir  at 
law  of  the  testator  for  want  of  a  due  execution  of  the  wiU*    Tlie  devisee   Hrtr  of  Urn 
■nay,  however,  use  tlie  name  of  the  hdr  in  a  court  of  law  or  eouibrt  te  irmtUefwd^ 
compel  payment  of  the  money  or  make  the  pledged  estato  hb  own  by  fore*  «lser« 
cloanre ;  thus  converting  the  heir  into  a  mere  trustee,  from  whoai  tlie  legal 
estate  can  be  procured  at  any  time  by  biU  in  equity.    8ee  the  observations 
oT  the  Master  of  tlie  Rolb,  to  AtUnef-GenertA  v.  Jlf«yridk,  quoted  to  the 
text,  aatea,  p.  140,  of  this  edition,  where  the  distiaetion  above  alluded  to  b 
^ecnralely  oefined. 

In  JVarlta  v.  MoMm^  (cited  antea,  144  and  i^,  of  thb  edition,  notes  (X)   IThHftsr  lands 
and  (L),  one  Henry  Weston  being  in  possession  of  a  parcel  of  copyhold   wittposfOfacs- 
lands  cstlled  Netoclose,  as  mortgagee,  devised  all  his  lands,  teneroento,  and  ^bn  w   lalsn- 
hereditaments,  to  his  son  in  tail ;  and  bequeathed  aU  hb  personal  estate  to   Hon. 
Jus  son  likewise,  and  made  him  executor.    The  question  arose,  whether  the 
land  called  NeweUne  passed  to  the  son  under  this  general  description. 
l»rd  Maudfield  said,  it^  it  appeared  that  Uie  testator  liaUy  meant  and  in* 
aesadcd  to  devise  this  close  as  tand|  it  would  then  be  a  devise  of  land,  the 
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Dictum  of  Sir 
W,  Gt^ad  ci- 
ndered and  Of » 
prated. 


Biertga^B  htmg  forfeited  at  lMr»  .aad  Ihe  ettsle  te  tiic  Uoid 

lute.  Bat  if  it  appeared  that  the  testator  meant  and  intended  it  as  a 
beqneflt  of  money  only,  then  it  wotitd  be  considered  in  a  coort  of  equity  as  a 
specific  l>eqae8t  of  the  money.  After  expreMing  hia  opioloa,  that  the  tei- 
tator  all  along  meant  to  dispose  of  the  mortgage  in  question  as  personal 
estate,  he  proceeds,  aa  in  note  (X),  p.  144,  antea,  ^*  A  mortgage  Is  a 
charge,  Sec.  stating  that  a  devise  of  it  \vill  pass  the  land  to  every  porpose  ; 
and  that  J  by  a  will  not  made  and  executed  with  the  solemnities  required 
by  the  statute  of  frauds.  Now,  this,  it  is  apprehended,  mnst  be  understood 
as  referring  to  the  equitable  operation  of  the  will,  and  not  to  its  effect  at 
law,  for  Lord  Mansfield  had  clearly  in  view  an  equitable  principle,  aad  s«ch 
as  subsequent  judges  at  law  have  never  admitted.  The  wiU  was  of  copy- 
hold lands,  and  consequently,  in  itself  not  within  the  statute  as  to  the 
requisition  of  witnesses.  Nothing,  therefore,  can  be  inferred  from  the 
circumstances  of  the  case.  If  Lord  Mansfield  had  decided  that  the  hnd 
did  pass  to  the  son  ia  tail  under  the  will,  the  statute  of  fraods  emM  not 
have  been  objected  to  the  decision,  since  that  statute  did  not  require  a  will 
of  copyholds  to  be  execoled  by  three  witnesses,  and  it  does  not  appear  on 
tiie  report,  bow  many  witnesses  attested  the  execution  of  the  wiU  in 
Martin  v.  MowUn» 

In  the  lately  decided  case  of  SUberukiidt  v.  Schiett^  cited  firily,  p.  494y 
antea,  of  this  edit.  n.  (P>,  Sir  W.  Grant,  M.  B.  viraa  of  opinion,  thftt  a  gift 
of  money  secured  on  mortage  liefore  ibreelosure,  would  carry  ^  interest 
of  the  mortgagee  in  the  luid  upon  which  that  money  vras  secured.    Ueocev 
it  may  be  inferred,  that  since  money  may  be  bequeathed  by  an  unattested 
will,  land  in  mortgan^e  vm  also  be  devised ''by  a  will  executed  otberwise 
than  by  the  statute  of  frauds.    Without  doubt,  such  a  will  vreidd  pass  the 
whole  equitable  and  beneficial  interest  of  tiie  mortgagee  both  in  the  land 
and  in  the  money  to  the  devisee,  leaving  however,  the  legal  estate  to 
descend  to  the  heir  at  law  as  a  trustee  for  the  devisee  ;  for  per  Lord  Hwd- 
wicke,  in  BntdeneU  v.  Bougktcn,  (S  Atk.  27$),  '^  it  is  very  certain  no  de- 
vise of  [the  legal  estate  in]  lands  can  be  made  [in  equity}  but  with  mdk 
solemnity  accompanying  the  execution  of  it  as  is  directed  by  the  act ;  and 
it  is  e(|ually  clear  where  a  snm  of  money  is  given  originally  and  primarily' 
out  of  land,  a  viriU  with  that  charge  must  be  eqndly  executed  with  tiw  same 
solemnity,  because  it  is  considered  in  a  court  of  equity  as  part  of  the  land, 
since  it  can  only  be  raised  by  sale  or  disposition  of  part  of  the  land ;  and 
this  is  analogous  to  the  rule  of  law,  that  a  devise  of  rents  and  profiti  is  a 
devise  of  tlie  land  itself.''    It  may  indeed  be  contended  that  this  doctrine 
of  Lord  Hardwicke  is  not  parallel  with  the  point  under  consideration,  for 
that  the  money  doe  on  mortgage  is  not  primarily  and  originally  chargeable 
on  laud,  inasmuch  as  the  personal  estate  is  the  acknowledged  primary  fnad 
for  payment  of  the  mortgage  money.    But  it  is  observable,  that  in  the  case 
before  Sir  W.  Grant,  it  was  admitted  by  the  parties,  before  lie  delivered 
his  judgment,  that  the  legal  estate  in  tlie  lands  in  question  descended  to  the 
lieir  at  Jaw,  and  did  not  pass  by  the  trill  though  the  will  was  dnly  attested. 
Sir  W.  Grant,  however,  waa  of  opiniott,  that  tlie  legal  estate  in  the  fand 
did  pass  by  the  will  to  the  devisee,  on  the  ground  that  the  wtH  being  pi«« 
perly  executed  and  tlie  mortgage  foreclosed^  the  lands  v^ere  as  much  the 
testator's  property  as  any  other  part  of  his  estate,  and  that  ar  clear  iateat 
to  pass  the  lands  appeared  on  tlie  face  of  the  wHI.    If  the  vriU  had  not  been 
duly  attested,  it  is  to  be  collected  from  the  report,  that  his.Honomr^  opunon 
was,  that  oU  the  interest  of  the  mortgagee  woidd  not  have  been  carried  tn 
the  devisee  by  words  which  by  implicatton  only  could  be  made  to  embnee 
them.    The  words  were  descriptive  of  property,  in  lien  of  wfakh  the  to* 
tator  had  land ;  and  it  was  held,  the  land  passed,  that  being  on  the  wbola 
will  the  clear  intention  of  the  testator.    If,  tlien,  a  devise  in  langnagt  trkidi 
imports  a  bequest  of  the  money  only,  but  which  evidently  points  to  the 
entire  interest  of  the  testator  in  the  land,  wfli  not  after  foreckisure  pass  tihe 
legal  estate  to  the  devisee,  unless  the  will  be  attested  pursuant  to  the  sts* 
tote  ;  why  should  the  same  words  before  forecloaure,  and  by  a  wiH  infected 
with  the  same  vice,  pass  the  legal  estate  to  the  devisee,  when  the  testator 
has  but  a  bare  legal  estate  in  the  land,  to  pasa  which  an  express  derise  as 
distinguished  from  an  implied  intention  to  devise  is  required  ?    It  may  be 
said,  that  until  foreclosiire  the  mortgage  is  but  a  mere  personal  pledge  ; 
and,  therefore,  devisable  by  an  unattested  will,^  like  any  other  personal 
chattel.    This  is  conceded  to  its  fullest  extent.    But  this  is  an  equitable 
interpretation  of  a  mortgage  transaction.    In  courts  of  law  the  languafe  is 
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T«Ty  diffierent.  Tbtjoiges  thetesay,  the  nrartgairee  hfti  the  le^l  eitsfte; 
«nd  as  Lord  Hardwicke  observes,- U  is  very  certain  that  sacb  legal  estate 
•cannot,  by  any  circniiiTintian,  be  devised. by  a  will  unaccompanied  with  the 
aoleooities  repaired  by  the  statale. 

It  cannot  be  contended,  that  a  Mmpie  heqnest  of  mortgage  money  in  a    TV  ill.  t»  pM§ 
will  attested  by  no  witnesa,  will  trankfer  to  the  legatee  the  legal  esute  in   leffol  estate, 
the  land  too,  thoagh  socb  a  bequest  in  a ^  will  duly  attested  fqjr  the  deyise   must  be  dulif 
«f  real  estate  will,  it  seems,  have  that  effect,  if  a  clear  intention  to  pass  the   attested. 
legal  estate  can  be  coUeetnL    With  this  qnalification,  therefore,  it  is  sub- 
nitted,  the  general  expressions  of  Lord  Mansfield  and  Bir  W.  Orant  must 
i>e  receitf  ed,  for  clear  it  is  that  the  latter  eaceUent  lawyer  never  could  have 
meant  to  incnkate  a  doctrine  so  repugnant  to  principle  as  the  general  hi0< 
xaage  in  SUbtrsehiUtt  v.  Sckiatt  might  seem  to  imply*    When,  thereftane,  he 
M  made  to  say  that  the  wtti  of  a  mortgagee,  disposing  of  the  money,  will 
carry  all  the  interest  of  the  testator  in  the  land,  he  mast  be  understood  to 
nllude  to  a  will  properly  executed,  for  with  that  ipialilicatlaii  be  both  com- 
jnences,  pursues,  and  terminates  his  judgment ;  and  it  is  worth  observiag, 
that  the  will  before  him  was  so  executed  and  attested.    We  may  therefore 
conclude,  that  when  Sir  W.  Grant  says  a  gift  of  the  awey  will  carry  aH 
the  mortgagee's  interest  in  the  land,  he  maat  be  ondessteod  to  add,  pro- 
vided, snd  only  provided,  the  will  be  properly  exec«ted  and  attested ; 
which  (by  the  way  >  £urly  implies,  that  if  the  wiU  be  not  properly  eaecnied 
and  attested  the  legal  estate  in  the  lands  will  not  peas  to  the  devisee. 

It  merely  remauis  to  notice  on  this  head,  the  case  «€  WkUeehstck  v.  WhUe-.  H'ill  of  mort- 
ekwrtkf  9  Mod.  1S4,  which  decided  that  a  will  by  a  mortgagee*  for  a  term  of  gugee,  who  has 
years,  who  had  purchased  the  equity  of  redemptioB  ami  revenion  is  fee*  purchased  equi- 
oimple,  was  void  so  as  to  pass  the  lands,  becanse  it  was  not  attested  by   ty  of  redemp- 
three  witnesses;  but  it  was  insiiited  at  the  bar,  that  it  was  good  to  pass  the   Hon,  voidy  if  nof 
snongage  term,  which  it  was  said»  was  a  teia  in  gross  and  separated  from   attested  by  three 
the  inheritance  ;  but  It  was  decreed,  that  it  was  a  term  which  attended  the   witnesses. 
Imheritnnce  by  implicAtioD  of  law,  for  there  was  no  apparent  intenfisa 
AM  the  testetor  designed  it  to  pass  as  a  separate  interest. 

la  the  cbapter  on  the  devise  of  mortgages,  aMntion  should  be  aoade  of  Detise  of  mort^ 
the  case  of  Harrison  ex  parte,  S  Anstr.  836.    In  that  case,  a  mortgagee  gage  to  three 
«tevised  his  property  real  and  personal  te  three  trustees,  and  the  survivor  or   trustees  oad 
survivors  ot  them,  end  to  the  hnrSj  executors,  mmi  odmimMStrators  of  such  sar-  smvivor* 
rtror,  for  certain  trusts  (not,  however,  trusts  f»r  sale,  nor  any  which  by  ne- 
cessary implication  could  be  held  to  carry  a  fee  to  the  trustees).    The  fee 
was  considered  as  having  desceaded  upon  the  iafant  heir  at  law  of  the 
testator,  until  by  the  deaths  of  two  of  tlte  trustees  the  coatinjsent  veasaiader 
in  fee  to  the  survivor  should  take  effect.    The  mortgagors  ttishiug  to  re^ 
<leem,  petitioned  the  Court  of  Exchequer,  who  referred  it  to*  the  Deputy 
Iteinembrancer  to  tnqnire  whether  the  mtet  was  a  mortgagee  within  the 
meaniag  of  the  statute  of  Anne,    He  reported  that  he  was.  The  eonrt,  stfter 
wsateh  consideration,  confirmed  the  report,  and  directed  the  infant  to  join 
io  the  conveyance.    See  further  on  this  head,  of  contingent  reauunders 
asising  from  similar  limitations,  PVeak  ^.  Lower,  PoUexf.  5r.    Vukv.  Ed* 
wardtf  3  P.  Wms.  372.    Umcher  v.  Hawker,  S  Barn.  6t  Aid.  539"*    Fearae's 
Coiit.  Rem.  525.  7th.ed.  357.    1  Pres.  CoiSi  30t«   t  ibid.  136,  and  t  Fres. 
Jkhs  99 

Itmay  alao  be  here,  in  order  to  advert  to  the  case  of  Fleming  v.  Breekf  *^  AU  my  pro* 
1  Sch.  &  Lef.  318,  where  it  was  held,  that  a  general  bequest  of  aH  tie:  perty  at  AJ' 
testator's  property  at  a  partiealar  place,  or  kk  a  pariicnlar  house,  ivill  not  wiU  not  pass 
inclade  the  benefit  of  a  mortgage,  the  deeds  relative  to  which  are  found  mortgage,  the 
tlicre.    In  the  case  aUaded  to,  A.  M.  by  his  wiH,  bequeathed  thus  :^<^  i   deeds  of  which 
ipve  to  the  plaintiff  all  my  property,  of  whatever  nature  or  kind  the  sane  are  thtre. 
may  be,  that  shall  be  found  ia  my  house  in  Duke  l&treet,  except  a  bond  ot 
F*  M.^  Esq^  in  my  writing-box,  in  the  said  house  contained.      There  waa 
iomid  ia  tlui  testator*s  house,  a  deed  of  mortgage  from  O.  €•  to  the  sasd 
teatator,  and  a  bond,  beiag  a  coUateral  seenrity  thereto;  and  also  seversH 
banker's,  aecoantable  receipts  for  lasge  snms  of  money.  It  was  argued^  tlmt 
because  the  testator  had  here  expressly  excepted  one  shoes  ia  adimt,  it  was 
ntaiiifcst,  he  iateaded  the  others  to  pass  by  bis  will  to  tlie  deviscie.    Iktt 
Xxird  Redesdale  held,  upon  the  authority  of  Afosre  v.  Moere,  t  Bso.  C  €•' 
1 1^7•  (which  was  decided  on  a  view  of  all  the  eases),  that  ehoiee  t»  etetion 
ba.ve  no  locality ;  and  therefore,  that  neither  the  mortgage,  the  bond,  nor 
tbe  banker's  receipts,  passed  to  the  i^aintiff,  thoagh  his  Lordship  said^ 
bajok  notes  would  have  paissedi  they  being  quMi  cash. 
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Ef^ei  ^  i$§U-  Connected  withTtlM  mbject  of  tUt  cHUer,  U  te  doetifat  of.aAeiftfwi, 
ior^s  reteiyi  qf  In  the  Attvnteif'Gtner^  v»  Purkimf  Amb.  566»  the  tetti^tor-detfaed  all  bit 
mortgagewtmin  mortmges,  bonds,  and  secertties,  to  the  natten,  feUowa,  and  acbolan,  of 
i^erdevUe  qf  Pembroke  Hall  College,  Cambridge;  several  of  the  mortgafea ncre  paid 
muigagi*  off  in  the  tettator't  life-time,  but  it  did  not  avpear  wheAer  ¥0108101117  or 

by  compolsion.    One  qacstion  was,  whether  ttus  receipt  by  tlie  testatior,  af 
the  money  dne  on  the  secnrities  in  his  life-time,  was  an  ademption  of  tfie 
devise,  and  it  was  held  by  Lord  Camden,  that  it  was  not;  bat  that  the 
legacy  should  be  made  good  ont  of  the  general  assets,  ttiouf^  the  secarilies 
were  gone,  and 'Ms  Loraship  orer-mled  the  distinction  be^recn  a  cootpol- 
aory  and  «  volnntaiy  payment  of  tlie  debt  as  to  ademption ;  and  stmM^ 
that  the  gronnd  of  his  judgment  was,  the  intention  of  the  testator.    X^srd 
Thariow,  however,  in  AMmmr  ▼•  JITGaire,  <Bro.  C.  C  111,  8ai4»  he 
conld  not  agree  to  L«rd  Camden's  deddon,  in  thb  case  of  JMaruv-OeiicrBt 
T.  Pvim,  and  expbdned  the  reason  of  his  dissent  very  fnlly  in  Saaley  r. 
JVfsr,  t  Cox's  Ch.  Ca.  I8t.    Lord  LonridMMroBgh»  ob  the  eoatracy,  in  Cslt- 
maa  ▼.  CWnaea,  t  Yes.  Jnn.  640,  thooght  Lord  Camden  decided  very  riskily, 
and  Lord  Alvuil^,  in  Ckmoara  v.  BMdk,4  Ves.  566,  considered  the  dcKr- 
manation  sustainable,  on  the  mmid  that  the  testator  did  not  mean  to  detise 
any  particalar  mortgage  to  the  college,  but  all  Us  nwrtgages  and  seouilies 
whatever  they  mi^t  be ;  it  being  mmy  a  method  of  describing  all  his  par* 
aooal  estate  placed  ont  at  interest.    In  fVfcr  t.  Msnrit,  9  Ves.  Seo,  4m 
testatrix  devised  to  C  B.  asooey  doe  on  a  certain  note,  wUch  she  aJler- 
wards  received  and  deposited  with  her  brotiier,  with  whom  she  ha4l  no 
other  money;  she  afterwards  drew  ont  tOL  part  of  it,  and  left  the  teaidae 
in  her  banker's  hands,  which  was  found  there  at  the  tfane  of  her  death. 
This,  Sir  William  Grant  held  to  be  a  specific  legacy  and  an  ademption  ;  ob> 
aerving,  tliat  the  testatrix's  depooiting  the  money  in  her  banker^  hands,  and 
subsequently  receiving  a  portion  of  It.  was  not  so  much  to  be  conaidercd 
as  a  partial  ademption,  as  evidence  of  an  appropiiation  of  the  whole  sam 
to  her  own  immediate  use.    Bee  also,  H«aiNiag>  v.  Lssfer,  Awh.  401.    Mtt» 
h»t$  T.  Pscocit,  4  Yes.  150.    1mm  ▼.  J^hmrn^  Ibid.  568.    Xirftf  t.  PuiUr^ 
ibid.  748.    lO^nimtd  r.  Bnmihdt^  5  ibid.  199.  SOS.    GObwae  v.  Mdtrk$^ 
15  ibid.  584,  and  Actmi  v.  JcfM,  1  Meriv.  178. 
Svnek  neeifi  i§       Two  late  cases  have  fully  decided,  that  onestions  of  this  Idnd  depend  en- 
«a  orfMBpCtMi,     tirely  on  the  peculiar  cfarcumitances  of  each  case,  but  parol  evideoce  wiB, 
if  wmigugt  bt    ^^  teems,  be  admitted  to  shew  the  real  intent  and  meamng  of  the  testaasr* 
sped/UtOlf  ds>     In  the  first  case  alluded  to,  E.  D.  by  her  will,  dated  October  9, 1805,  after 
ffiiii,  reciting,  that  it  was  the  wish  and  desire  of  her  motiier  and  herself,  thatthe 

BOOL  they  bad  then  ont  on  mortpage,  should  be  given  to  the  plaiotiff  and 
her  lamily,  in  manner  tliereinafter-mentioned,  gave  and  bequeathed  to  her 
executors,  immediately  after  the  deeease  of  her  mother,  the  said  500L  with 
an  interest  doe  thereoo,  upon  trust  for  the  plahitiffs,  as  in  the  said  will  men- 
tioned.   The  tesUtrIx,  at  the  time  of  making  her  wUl,  had  a  sum  of  5001. 
out  on  mortmige,  which  she  afterwardk  cabled  in  and  applied  to  different 
purposes.    The  mother  being  dead,  the  tesUtrix  took  ont  admmistratkMi  to 
her  effects,  and  afterwards  died  without  having  altered  or  revved  her  wBL 
The  question  was,  whether  the  legacy  was  adeemed.    The  Master  of  the 
Rolls  thought,  that  attendfaig  to  the  desoriptlon  of  the  thing  given,  the 
lagacv  was  not  adeemed  by*calling  fai  the  mortgage.    The  essential  chnrM» 
teristfc  of  the  legacy  was,'  Oat  it  consisted  of  a  sum,  in  WUch  the  teslntiix 
admitted,  that  her  mother  and  herself  had  some  sort  of  Jofait  interest,  nnd 
which  they  were  both  desirous  of  giving  to  the  plaintiff  and  her  ftmBy.  Tlaa 
cbaracteristie  was  not  at  all  dependant  on  the  partacniar  security  on  whodh 
the  money  nsight  be  placed.    The  testatrix  considered  the  drenmstanee  of 
its  being  at  that  timefont  on  mortgage,  as  merely  accidental.    Bhe  spoke  af 
the  5001.  they  had  tkim  out  on  mortgage.    That  vras  descriptfve  of  tte  pre- 
aent  situation  of  the  money.    The  next  day  it  might  not  have  been  ont  on 
^■^'^(•S^*    But  it  would  still  be  the  5001.  in  which  the  mother  andfihe 
daugiiter  had  a  joint  interest,  and  which  at  the  fime  of  the  will  they  had  o«t 
•n  mortgage.    The  thing  given,  was  not  the  mortgage  hot  the  money.     It 
was  the  $nd  mm  of  5001.  that  she  cave  to  her  executors.  What  was  fibe  mtd 
sam  ?    That  sum  of  5001.  which*bdonged  to  her  and  fber  mother,  and|wtech 
at  a  given  time  was  oat  on  mortgage.  Whether  it  remained  ont  on  mortjgnge 
at  the  time  of  the  testatrix's  death,  appeared  to  his  Honour  to  be  a  matter 
of  indifference.    That  circumstance  was  no  ingredient  in  the  ^ft,  eitlier  bj 
way  of  condition  or  of  inherent  description.    He,  therefore,  was  of  opisiiosi 
that  the  legacy  was  due.    Le  Griee  Vi  ^inch,  3  Merit.  50.    Thr secoad        * 
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is,  that  of  GrmeM  v.  Hu^hesy  4  Madd.  Rep.  S81.  There  the  testatrix,  by  a 
codicil  to  her  will,  bequeatlied  to  W.  H.  an  arrear  of  interest  dnc  on  a 
mortgage,  amounting  to  648i.  On  a  reference  to  the  master,  he  found  that 
646i.  was.due  to  the  testatrix  for  interest  when  she  made  her  codicil,  and 
that  a  sum  to  that  amount  was  dne  to  her  ibr  interest  when  she  died ;  and 
upon  the  affidavit  of  F.,  he  found  that  the  interest  received  by  the  testatrix 
after  making  her  codicil,  was  so  received  in  respect  of  interest  as  it  accrued 
due  after  such  codicil,  leaving  outstanding  the  arrears  of  interest  due  when 
Ihe  codicil  was  made.  On  this  affidavit,  it  was  held  by  Sir  John  J^each, 
Vice-Chancellor,  that  the  legacy  was  not  adeemed  by  the  receipt  of  interest 
subsequently  to  the  making  of  the  codicil.  See  4  Madd.  Uep.  389,  and 
S  Madd.  Ch«  88.  sd  edit. 

It  may  be  further  remarked,  tliat  if  the  mortgagee  bequeath  to  the  mort- 
gagor in  tliese  words,  '<  I  give  to  N.  D.  the  sum  of  4002.  which  he  owes  me 
on  mortgage  of  his  estates  in  Shropshire ;  and  I  further  order  my  executor 
to  give  him  up  all  bonds  owing  from  him  to  me,  and  which  shall  be  fomid 
in  my  custody  at  my  decease,  with  all  interest  due  thereon  ;*'  and  N.  D. 
dies  before  the  testator,  this  will  be  a  lapsed  legacy ;  and  the  executor  of 
N.  D.  must  pay  the  money.  In  order  to  prevent  a  legacy  from  lapsing  by 
the  legatee^  death,  it  is  necessary  to  substitute  anotlier  legatee  in  his  stead. 
T^plU  V.  Baker^  t  Cox  Ca.  Cb.  if  0. 

An  equity  of  redemption,  we  have  seen,  (antea,  SS8.  347)  may  be  devised 
in  strict  settlement  or  otherwise,  by  a  will  attended  with  the  same  solemni- 
ties as  the  law  requires  for  the  devise  of  land  (et  vide  PhiUipa  v.  Hde^ 
1  Ch.  Rep.  190) ;  and  it  seems  that  general  words,  which  will  pass  a  re- 
▼ersion,  will  be  sufficient  to  transmit  the  equity  of  redemption  on  a  mort- 
gage for  years,  as  an  incident  to  that  reversion,  to  the  devisee.    In  AmhHrst 
y.  LUtoiiy  Fitzg.  99.  (5.  C.  decree  affirmed,  3  Bro.  P^  C.  486)  land  mort- 
gaged for  two  several  terms  of  lOOO  years  each,  was  afterwards  settled  on 
A.  in  tail,  with  remainder  to  B.  in  tail,  with  remainder  to  A.  in  fee,  by 
-which  A.  first  and  B.  afterwards  had  an  equity  of  redemption  incident  to 
their  estates,    A.  by  will  appointed  the  mortgages  to  be  paid  off,  and 
then  the  mort^ace  term  to  be  assigned  to  M. ;  and  by  the  same  will  devised 
all  his  lands  (being  also  seised  in  fee  of  other  lands)  to  C.  and  his  heim. 
Hy  this  geaeral  devise  it  was  admitted  that  tlie  reversion,  expectant  on  the 
mortgaged  terms,  passed  to  C.  in  fee.    The  estate  tail  and  remainders  being 
spent  by  the  deatlis  of  A.  and  B.  witliout  issue,  the  question  was,  if  tiie 
equity  of  redemption  that  was  incident  to  the  reversion  in  fee  of  A«,  passed 
to  M.  by  the  wiU,  and  was  thei*eby  severed  from  the  reversion.    It  was 
decreed  by  Lord  Chancellor  Kiug,  with  Kaymond»  C.  J.,  and  Denton,  J. 
assistant,  that  the  equity  of  redemption  was  not  severed  from  the  reversion, 
1>Yit  tluit  the  same  passed  to  C.  as  incident  tliereto,  and  that  C.  should  be 
let  in  to  redeem. 

In  reference  to  copyholds,  it  is  observable,  that  until  the  mortgagee  be 
admitted,  the  legal  estate  will  remain  with  the  mortgagor.    Co.  Copyh. 
s.  S9.    Doe  V.  If'rooty  o  East,  139.    The  mortgagee  is  therefore  seldom  ad- 
mitted until  atlter  forfeiture,  as  the  admission  by  clothing  him  with  the  legal 
estate  would  subject  him  to  the  customary  services,  &c.  and  also  to  the  pay- 
ment of  the  fine  due  on  alienation;  and  as  tlie  surrender  precludes  the 
mort^^agor  from  alienating  the  land  to  any  otlier  person,  or  chaining  it  with 
any  incumbrances,  otherwise  than  subject  to  the  mortgage ;  and  as  it  entitles 
the  mortgagee  to  call  for  an  admission  at  pleasure  {fawcett  v.  LowtUer, 
S  Ves.  300) :  hb  security  is  not  impaired  by  the  want  of  admission.  It  follows 
firom  this  doctrine,  that  until  admission  the  legal  estate  does  not  pass  from 
tlie   copyholder ;  and  that  a  surrender  to  tlie  use  of  his  will  will  be  neces- 
sary in  order  to  enable  him  to  devise  it.    This  was  expressly  decided  in 
JfiCenebel  v.  Scrqfian,  8  Ves.  30.    j^.  C.  5  Vcs.  663.  2  East,  530.    But  without 
such  surrender  an  equity  of  redemption  will  pass  by  the  devise,  even  if  the 
xnortgagee  shall  have  been  admitted.    To  a  devise  of  the  mortgage  a  sur- 
jnender  to  the  use  of  the  mortgagee's  will  will  be  requisite,  if  he  has  been 
admitted,  but  not  without.    These  observations  however  must  be  received 
'vrttU  due  reference  to  the  late  act,  55  Geo.  3.  c.  I9!t,  whereby  dispositions 
of  copyhold  estates  by  will  are  made  eil'ectual  witliout  previous  surremlcis 
to  tlie  uses  tliereof.    This  act,  it  is  observable,  has  a  prospective,  and  not  a 
retrospective  view. 

'     TTo  ifvhom  the  mortgaged  estate  will  belong  in  case  of  the  mortgagee's 
deatb  without  a  will,  see  postca.  Cap.  XV.  682. 


Mortgagee  be- 
tfueatfut  money 
to  m/nrfgagor, 
who  diex  in  life- 
time of  teS' 
tatofy  legacy 
lapBoi. 


Derise  of 
eifuUy  of  Tt' 
demption. 


Deriae  of  rf- 
versioH  carriei 
equity  qf  re- 
demption as  au 
incident. 


Copykolds. 
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CAP.  XIIL 

OF  PRIOBITY  (a)  of  INCUMBRANCES  IN  LAW  ANO 
EQUITY,  IN  WHICH  THE  DOCTRINE  OF  TACKING 
PRIOR  AND  LATTER  SECURITIES  TOGETHER  IS  CON- 
SIDERED (b)« 


General  ere*      1T  18  a  general  rule  that  wherever  a  right  in  equity  attacbet 
1»miic^r^  ^  agaiost  any  person,  that  equitable  right  binds  all  persons  chiofr- 


equity. 


ing  under  or  against  that  person,  who  have  not  specific  liens  upon 
any  part  of  his  property.  From  hence  it  follows  that  general 
creditors  are  in  all  cases  bound  by  a  parUcular  equity.  This  is 
the  constant  practice  in  all  cases  of  agreement. 


Difference  he* 
iween  priority 
in  civil  and 
English  law. 


x  •  • 


Divinon  cf 
chapter. 


Distinction  as 
to  tackinffy  and 
priority  sub* 
nutted. 


(A)  The  priority  of  creditors  aUowed  by  the  civil  law  proceeded  on  a 
very  curious,  if  Qot  a  very  dangerous  principle.  Thus  he  who  bad  ftutitsbed 
money  to  repair  a  bouse,  which  was  in  danger  of  laUing,  was  preferred  to 
tiie  seller  of  that  house  who  demanded  the  price  of  the  sale.  So  he  who 
had  let  a  biCm  to  a  fanner,  was  preferred  for  the  rent  of  his  lease,  before  the 
proprietor  to  whom  the  fanner  was  indebted  for  the  rent  of  the  farm,  on 
which  the  fraiin  which  were  put  into  the  bam,  grew.  In  Kke  manner  the 
expences  at  law,  being  the  debt  of  all  the  parties,  were  preferred  to  all 
privileges  whatsoever ;  and  those  who  had  privileges  on  moveables  were 
preferred  to  the  privilege  of  the  king.  Funeral  charses  also  were  prefeited 
Defore  the  rent  due  to  tiie  landlord  of  the  house ;  and  in  cases  of  a  concor- 
rence  of  privileges,  their  preference  appeared  to  be  regulated  by  the  dis- 
tinctions which  the  nature  of  the  privileges  made.  With  us,  however,  the 
preference  of  creditors  is  regulated  by  the  species  of  security  which  tb^ 
hold  for  their  respective  demands ;  fortified  by  the  law,  that  those  secari- 
ties  to  confer  priority  must,  for  the  most  part,  be  executed  in  the  presence 
of  witnessed,  who  can  bear  testimonjr  as  to  the  time  when  the  respective 
securities  were  given.  The  student  u  left  to  his  own  conclusion  which 
mode  of  determining  the  priority  of  creditors  is  the  preferable. 

(B)  This  chapter  may  be  divided  into  three  sections,  the  first  containing 
tiie  doctrine  of  legal  and  equitable  priority,  from  hence  to  p.  5S6 ;  the  se- 
cond, the  doctrine  of  tacking,  from  526  to  545 ;  and  the  third,  the  doctrine 
of  notice  afiectlng  the  two  other  subjects  of  the  chapter,  from  545  to  the 
end. 

It  may  not,  in  this  place,  be  amiss  to  premise  a  distinction,  which  thon^ 
not  always  observed  m  terms,  may,  it  is  submitted,  be  drawn  with  great 
propriety ;  namely,  that  with  regard  to  the  doctrines  of  tacking  and  priority, 
it  seems  inaccurate,  strictly  speaking,  to  say,  that  when  a  subsequent  in- 
cumbrancer Jiuys  in  a  prior  mortgage,  he  <acJiw  the  prior  mortgage  to  his 
subsequent  incumbrance;  for,  in  fact,  he  merely  acquires  a  priority  to 
mesne  incumbrancers  by  such  purchase.  But  ir  a  prior  mortfi^agee  ad- 
vances further  sums  to  the  mortgagor,  which  are  secured  by  judgment  or 
a  second  mortgage,  then  it  may  be  correctly  stated,  that  he  has  a  right  to 
tack  thepudgment  or  mortgage  to  his  prior  charge.  Tacldng  therefore,  it  is 
submitted,  can  only  occur  when  an  eigne  incumbrancer  acquires  a  subse- 
quent mortgage  or  charge ;  and  priorityf  when  a  subsequent  incumbrancer 
acquires  the  first  mortgage  or  charge  conferring  a  title  to  the  legal  estate.— 
But  this  distinction  is  not  attended  to  in  the  present  chapter,  nor  indeed 
throughout  the  work. 
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Th^rbfore   if  money  be  lent  and  there  is  a    contract   or  Agreement  for 
agreement  for  a  mortgage,  if  the  party  died  without  mak-  ^JJ^^^f^J-^c 
ing  a  ftiortgage,  and  the  estate  descends  to  the  heir>  sis  assets  Uen,  agavnst 
for  spiscialty  debts,   that  contritct    is  superior  to    the   right  l^)!^^     ^ 
of  those  specialty  creditors.    And  a  court  of  equity,  after  the       [  460  ] 
death  of  the  p^rty,  slnd  whep  all  their  engagements  are  to  be 
arranged,  will  giVe  a  specific  lien.  As  in  the  case  of  Sir  Simeon 
Stuart  {a),  who  was   ttid^bted    to  W.  who  pressed    him  for 
some  security.    Sir  S.  S.  sent  him  a  letter  engaging  to  make  a 
mortgage  on  some  part  of  his,  S/s  estates,    fi^tweeh  the  dslte 
of  his  letter  and  his  death,  he  had  made  a  conveyance  to  trus- 
tees for  the  paymetii  of  al!  his  debts.    It  being  held  thdt  tliere 
was  a  sufficient  cotffract  for  a  mortgage,  the  question  was, 
whether  W.  had  a  right  to  stand  as  a  mortgagee  in  preference 
to  the  general  creditors ;  and  it  ^as  held  (hat  genenil  cr^itoi-s 
could  liot  stand  in  any  other  way,  than  (he  person  from  whoni 
they  claimed^  at  (he  time  th6  act  was  done  in  th^ir  fai^oiir,  and 
therefore  were  bound  by  all  the  equity,  to  which  he  was  liable, 
it  itras  therefore  held  a  mortgage yro;4  the  date  of  that  letter,' 
and  was  classed  prior  to  a  judgment  siibsequent. 

On  an  appeal  ttf  the  House  of  Lords  in  the  case  of  Symes  incumhraneer 
et  aV.  V.  Symond^  et  aV.  (i)  it  was  settled,  that  if  there  be  se-  JjJ^"^^^^^ 
yeral  mortgages  o^  other  incumbrances  u^on  the  same  estate,  (»)• 
the  first  incumbrancei'  who  has   the  legal  estate,  shall  be  pre-     L  ^^^  J 
ferred  to  the  second,  and  so  on,  according  to  the  periods  at 
which  their  respective  secutitles  b^ar  daite ;  and  that  inortgages  Jmdgmentspaid 
vrfere  not  to  be  preferred,  but  will  take  place  according  to  JJlw^l^JJ.*'^ 
priority,  and  as  they  stand  in  order  of  time  with  statutes,  judg- 
ments, and  recognizances  (e). 

(a)  Stated  8  Vet.  576.  58«.  by  mortgage,  1  Brown's  Pari.  Clu 

(b)  Sifmes  et  al*.  credttOi'K  of  Sir      66. 
W,  JSMteei  ▼.  Sjfiiumdsei  aV,  creditors 


(O)  So  aa  attdertaking  to  ciCeciite  a  mortgage  was  considered  to  be  a 
l^ood  equitable  mortgage  in  Beeket  v.  Cordley,  1  Bro.  C.  C.  S5S.  For  further 
on  Kqvitable  Mortnges,  see  that  title  in  the  Index  to  this  Treatise. 

(I>  j  Vide  etiam  S.  P.  469,  S.  47S.    But  if  a  mortgagee  fraiTdnlentl^r  an-   Mortf^a^e  void 
tedsste  the  mortgage  deed,  for  the  purpose  of  over-reaching  a  marriage  hy  antedating 
jeltteinent  or  oSier  Instrument  conveying  the  legal  estate,  tiie  mortgage  t/. 
rill  be  void.    Ilie  fact  of  fraud^  however,  must  be  previously  tried  at  taw. 
wbeum  v.  Lm,  9  Mod.  96. 

In    analogy  to  this  rule  of  real  property,  it  has  been  held,  that  if  the  Priority  hy  pos- 
of  any  number  of  slmres  in  a  ship,  mortgage  Ifae  same,  and  after-  sessioa  of  ship, 
^  .^*«is  snakes  sale  thereof  to  different  persons,  the  one  who  obtains  ik>8ses- 
tfion   oF  the  ship  and  the  grand  bill  of  sale,  will  be  preferred.    GilUspy  v. 
Amb.  652. 


^Ky   It  was  decreed  otherwise  at  the  Rolls,  but  that  decree  vras  reversed 
,  sipp^a|  to  the  Lords,  where  it  was  adjudged  as  above.  7  Vin.  Abr.  49. 


on 

E  E2 


436  CAP.  XIII.         OF   PRIORITY   IN    INCUMRBANCEfi, 

Judgment  ere*.  So,  in  another  suit  respecting  the  same  estate  (c),  the  ctse 
aK'^"'"^  was,  Sir  W.  B.  in  1687,  borrowed  1000/.  of  Lady  B.  on  a 
from  two  trus'  judgment ;  at  that  time  there  was  a  term  of  years  kept  on  foot 
ant  term,  pre-  and  assigned  to  N.,  Lady  B.,  and  S.  B.,  to  attend  the  in- 
ferred  to  rnort^    beritancc.     Afterwards,  in  1688,  Sir  W.  B.  and  N.  one  of  the 

gagee  procuv'  . 

ing  assignment    three  trustees,  assigned  the  term  to  W.  and  M.  for  secunng 

^tTfilT  ^"^'  I'^OO^-  ^y  ^^y  <>f  mortgage :  then  Sir  W.  B.  together  wUh  the 

two  other  trustees,  viz.  Lady  B.  and  S.  B.  assigned  the  term 
to  G,  for  the  better  securing  the  1000/.  due  to  Lady  B. ;  the 
<}nestiou  was,  whether  W.  and  M.  should  have  the  ben^t  of 
the  whole  term,  or  only  of  a  third  part  of  it,  one  only  of  the 
[  462  ]      three  trustees  having  joined  in  the  assignment  ?  It  was  insisted 
that,  although  but  one-third  part  passed  as  to  the  legal  estate, 
yet  the  cestui  que  trust  could  make  a  good  assignment  in  equity, 
and  Lady  B.  ought  to  be  bound  thereby ;  because  she  lent  her 
money  on  the  credit  of  the  judgment,  and^  before  the  assign- 
ment to  G.  had  notice  of  the  assignment  to  W.  and  M.     But 
the  Lord  Keeper  determined,  that,  although  tliere  was  a  term 
attendant,  yet  a  judgment  was  an  equitable  lien  on  the  inherit- 
ance, and,    consequently,    affected  the    term;    and    therefore 
Lady  B.  having  got  the  legal  estate  as  to  two-thirds  of  the  term 
in  G.  in  trust  for  herself,  should  have  the  benefit  thereof,  al- 
though she  had  notice  of  the  mortgage  and  assignment^  made 
by  the  cestui  que  trust,  jointly  with  one  of  the  trustees. 
Judgment  cre^        So  (d),  where  there  was  a  first  mortgage  which  was  paid  off, 
ftrst^ mortgage,    ^^^  "^  re-conveyance,  and  next  a  judgment  creditor,  and  the 
pending  bui  by    plaintiff,  a  second  mortgagee,  filed  a  bill  against  the  first  mort- 

second  mart-       '^  \  ,   .    ,  i- 

gagee  toi-edeem  gag^Cy  ^"6   mortgagor,  and  judgment  creditor,  to  have  a  re- 
first,  pre/erred   conveyance  from  the  first  mortgagee  (he  being  satisfied)  which 

he  acknowledged  by  answer;  the  first  mortgagee,  pending  the 

'  (c)  Lord  Bristol  et  aV,  creditors  of  (d )  Tmnur  v.  Riehmond,  2  Vera. 

Sir  t^iUiam  Basset  v,  Hungerford  et  81.  [et  vide  S.  L.  in  BeUhier  v.  B»t- 

or.  2  Vera.  524.  1  Eq.  Ca.  Abr.  142.  ler,  postea,  482,  fR  notis, — Ed.J 
Ca.  5.  [S.  C.  postea,  551.— £d.] 


Us  pendens,  i^Y  '^^^  lis  pendens  m9keA  no  difTerence  to  the  purchase  of  a  prior  ia- 

cumbraDce,  Hawkins  v.  Taylor,  2  V^rn.  29,  unless  the  purchaser  |>e  a  parly 
to  the  cause,  or  the  suit  has  proceeded  so  far  as  a  decree  and  a  direcUoa 
to  settle  priorities,  Hartley  v,  Birkhead,  9\eA.  57 U  S,  C,  3Atk.  Bll;  et 
vide  Knott  ex  parte,  11  Ves.  619..  Kedesd.  Tr.  PI.  168,  3d  edit. ;  aad  Ibr 
same  law  as  to  third  mortgagee  buying  in  first  legal  incumbrance,  poctea, 
481.  552.  and  535.  Sed  vide  Belchier  v.  BtUler,  I  Eden's  Kep.  5sd.  cttrd 
postea,  482,  where  the  purchaser  of  the  first  incumbrance  was  a  pmrtf  in  a 
cross  cause.  But  such  subsequent  purchaser,  nioitgagee,or  judypnent  cre- 
ditor, will  not  be  allowed  to  protect  himself  by  tlie  possession  of  the  legal 
estate  where  be  has  had  notice  of  the  prior  conveyance  or  incambraiMe. 
Vide  Saunders  v.  Dekew,  2  Vcm.  271.    S.  €•  citedposteaj  545.  1046« 
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suit,  assigned  the  mortgage  to  the  judgment  creditor  (g);  and 

the  Lord  Chancellor  declared  this  to  be  justifiable  in  both  :  and       [  463  ] 

decreed  that,  unless  the  plaintiff,  the  second  mortgagee,  would 

redeem,  and  so  pay  off  the  debt  by  judgment,  the  bill  should 

be  dismissed. 

We  must  here  remark,  with  a  view  to  some  observations  that 
will  hereafter  occur  in  this  chapter  (jdd),  that,  in  the  two  last- 
mentioned  cases,  the  assignments  of  the  legal  estates  were  not 
made  with  a  view  to  alter  the  priorities  amongst  the  claimants, 
but  to  preserve  them  as  they  originally  stood. 

But  the  last  proposition,  as  to  th^  discharging  incumbrances^  First  mort- 
must  be  understood  with  this  restriction,  that  the  mortgagee  be  ^^|^/tf/7nc«wJ 
not  guilty  of  any  fraud  or  artifice,  by  concealing  his  mortgage,  f»ran^e  past- 

(dd)  [Try  postea,  5J6.— Ed.] 


(0>  Which  destroyed  his  lien  in  Eqnity.    Per  Lord  Parker,  Chan,  in 
Baa^Bhaw  v.  Yates,  l  Str.  240. 

<H)  So  if  the  first  mortgagee  stands  by  and  suffers  a  second  mortgagee  to    First  morl' 
advance  his  money  on  tlie  sopposition  that  hff  is  about  to  have  the  legal  gagee  standing 
estate,  without  disclosing  his  own  prior  incumbrance,  it  is  an  acquiescence  Zy,  and  not  dis- 
m  the  transaction,  and  tiie  sufferance  of  a  fraudulent  trcaW  to  go  on,  for   closing  his  in* 
which  he  shall  lose  his  priority.    Thus  the  late  Master  of  the  Rolls  ob«   eunUn'uncey 
served,  in  the  case  of  CholnMndeley  ▼.  Clinton,  2  Meriv.  S62,  *'  if  indeed  Lord   postponed, 
Orford  had  been  aware  of  his  title,  and  had  stood  by  and  seen  persons  ad- 
▼aneing  money  on  the  estate,  on  the  faith  of  its  belonging  to  Lord  Clinton,  ' 
some  question  might  be  made  on  the  ground  x>f  acquiescence ;  but  Lord 
Oxford  could  not  be  said  to  acquiesce  in  acts  which  he  did  not  know  he  had 
any  right  to  dispnte ;  and  therefore  all  that  had  been  (aid  about  acquies- 
cence, either  on  the  part  of  Lord  Clinton  or  Sir  Lawrence  Palk,  seemed 
to  be  irrelevant  in  a  case  where  all  parties  were  under  the  influence  of  the 
same  common  mistake.'*    Vide  etiam  5.  C\  S'Jac.  &  Walk.  1.    In  like  man- 
ner, if  a  mortgagee  permit  a  person  who  has  purchased  the  equity  of  re- 
demption without  notice,  to  continue  building  on  the  estate  without  giving 
him  notice  of  the  Incumbrance,  this  Lord  Hardwicke  held,  should  be  a 
reaaon  why  a  court  of  equity  would  not  assist  him  in  setting  up  the  incum- 
brance.   Steed  V.  fVMtakery  Bam.  C.  C.  ^tO,    On  the  same  principle  the 
case  of  Httning  v.  Ferrers,  Gilb.  £q.  Ca.  85.  was  decided.    A  father  tenant 
for  life  made  a  lease  to  the  plaintiff  for  thirty  years,  who  supposing  his 
lessor  to  have  good  power  to  demise  for  that  period,  laid  out  a  considerable 
sum  of  money  in  repairs.    The.  defendant  was  the  eldest  son  of  the  Issue 
oiale  of  the  lessor,  aud  next  tenant  in  tail  to  the  estate.    During  the  time 
the  plaintiff  was  making  the  improvements,  the  son  went  to  his  father  and 
told  him  he  had  not  power  to  make  such  lease ;  that  after  his  death  th$ 
estate  would  be  his  ;  but  never  acquainted  the  plaintiff  with  that,  or  of  the 
settlement  made  on  his  father*s  marriage ;  but,  on  the  contrary,  wrote  to 
tbe  plaintiff  to  take  care  to  keep  one  of  the  mills  in  particular  in  repair. 
7he  father  then  died ;  and  the  son  recovered  in  ejectment  against  the  lessee, 
-vrlio  thereupon  brought  his  bill  to  be  quieted  in  the  possession  of  the  mills' 
during  the  residue  of  his  lease ;  for  that  the  defendant  was  folly  acquainted 
-writh  the  circumstances  of  this  lease,  and  knew  his  father  had  not  power  to 
make  it,  and  yet  never  forbade  or  cautioned  the  plaintiff  from  going  on 
•vrith  the  repairs ;  but,  on  the  contrary,  stood  by  and  encouraged  him  in  the 
proceedings  therein,  with  a  design  to  reap  the  whole  benefit  thereof  when 
tiis   father  was  dead.    This,  the  court  considered,  was  such  a  fraud  and 
practice  in. the  son  as  ought  to  be  discountenanced ;  and  thereupon  decreed 
flasit  tlie  plaintiff  should  enjoy  duruig  the  residue  of  his  lease.    See  also 
tin  V.  Batttdetjy  t  Lev.  Ib'i*  and  Anon^  1  Freem.  SlO. 


438  ^AP.  XIII.        OF   PBIORITY    11^    INCUMBEA^CES, 

[  404  ]      or  otherwise,  to  ipduce  another  persoi^  tp  give  credit  to,  or  lend 

his   money  on,  such  subsequent  security;  for,  if  he  he,  the 

subsequent  incumbrancer  will  gain  a  priority  thereby. 

Mortgagee  pre-      Tbus^  where,  on  a  treaty  of  marriage  between  A-  and  B., 

^  M^rigS^M  C.  the  father  of  A.,  and  D,  the  father  of  B.  had  a  meeting  to- 

son's  niarria^ey  gether  (c);  at  which  meeting  M.,  who  had  a  iportgage  upon  C/s 

of  hU  nun-i'     estate,  was  ac<udeptatly  present ;  C.  s^nd  P.  discoursed  together 

«j^«;*>»>«j^fj  on  the  subject,  and  talked  of  making  a  settlement  upon  the 

against  him.      estate  on  which  the  mortgage  to  M.  was  secured:  M.  ncTer 

mentioned  to  D.  that  he  had  such  mortgage,  but  called  out  C« 
and  reminded  him  thereof.  1S\.  then  agreed  with  C.  that  he 
would  take  his  personal  security  for  the  money,  and  they  re- 
turned, when  an  agreement  was  entered  into  between  C.  and  P., 
in  the  presence  of  M.,  to  settle  the  estate  in  strict  settlement 
The  marriage  took -effect,  and  M.  brought  an  ejectment  to 
recover  the  possession  of  this  estate;  whereupon  A.  and  B. 
brought  a  bill  against  M.  and  C,  in  order  to  have  a  perpetual 
]i\juDCtion:  M.  admitted  all  the  facts,  but  pretended  not  to  re- 
member apy  thing  of  the  agreement  to  accept  C.'s  personal 
security  for  the  money  lent.  C.  was  examined  a^  a  witness  in 
the  cause  for  both  parties,  and  swore  to  the  fact  of  that  agree- 
ment: and  the  I/)rd  Chancellor  was  of  opinion,  that  the  plain- 
tiffs were  well  entitled  to  a  perpetual  injunction,  and  oi^t  to 
be  relieved  under  the  head  of  fraud;  for  that  M.  having  volun- 
tarily concealed  his  mortgage  at  the  time  of  the  treaty  of  mar- 
riage, was  not  entitled  to  have  any  benefit  from  it  against  the 
plaintiff  (i). 

(e)  Btrrysford  v.  MiUwardy  Barn,  when  a  person,  knowing  bis  own 

Rep.  101.   S.  C.   2  Atk.  49.    Vide  title,  does  not  give  notice  of  it  lo  a 

Sliep.  Prac.  Couns.  48S,  pi.  9.    And  person  about  to  purcHase*  be  shall 

qutere,  if  sucli  conduct  wUl  not  avoid  never  afterwards  set  it  up  — '"'* 


a  prior  claim,  at  law,  as  fraudulent,      such  purchaser.    Savage  T.  JMcr, 
[So  in  an  old  case  it  was  held  that      9  Mod.  55.— 'JSd.] 


Mortgagor  con-  (I)  A  case  similar  to  this  is  to  be  found  in  3  Bro.  P.  C.  88.  S.  C.  Lord 
ceaUng  d^ea-  Harcourt's  MSS.  cited  1  Madd.  Ch.  292.  A.  made  an  absolute  eon- 
sance,  lotm  Mm  veyance  to  B.  for  15001.  B.  immediately  after  executed  a  deed  of  defear 
estatiy  though  sance  for  making  void  the  said  absolute  conveyance  on  payment  by  A.  to  B. 
third  peraoM  of  1500Z.  within  sixteen  years.  B.  on  his  marriage  settled  the  estate  as  his 
have  iwtice  own  absolute  property  on  his  wife  for  life,  and  luter  to  her  issue.    It  was 

thereof,  in  proof  that  A*  knew  of  the  transaction,  and  made  the  obnveyaace  par- 

posely  to  enable  B.  to  obtain  a  fortxme  in  marriage  though  by  another  lady» 
and  not  the  wife  he  afterwards  married.  The  court  below  decreed,  that  A* 
was  bound  by  the  settlement  as  a  particep$  criminUf  and  that  the  deed  of 
defeasance  was  void,  and  the  decree  vras  amrmed.  tliough  it  was  stated  thai 
the  wife's  father  had  notice  of  the  defiance  before  tlie  settlement  was 
made.  But  this  latter  fact  seems  to  have  been  a  mere  general  affimstioii 
of  the  father's  knowledge  of  the  defeasance,  arising  from  his  infonntioa 
as  a  re^dent  in  the  neighbourhood,  and  what  he  might  have  obtaiocd 
tbroufjb  indirect  chamiels.    But  A.,  who  win  the  principal  actor  in  tbe 
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The  equity  of  the  ktter  incumbrancelr  will  be  still  much      [  465  ] 
greater,  if  the  first  incumbrancer  be  concerned  in  transacting  First  »wr«. 
the  subsequent  security,  and  omit  to  inform  him  of  the  demand,  counsel^  dntw* 
Thus,  where  D.  N.  and  H,,  having  lent  B.  8000/.  [D.  3000/.,  ^^^f;^^ 
N.  3000/.,  and  H.  2000/.,]  upon  a  mortgage  in  fee  of  the  manor  promoting'  the 
of  T.,  and  on  a  statute  in  16,000/.  penalty  as  a  further  security  ^i^lg  his 
(/);  and  H.  being  a  counsellor,  and  afterwards  consulted  by  own,  postponed, 
J.  as  to  a  loan  of  2000/.  to  B,,  on  a  mortgage  of  the  manor  of 
6.,  encouraged  him  to  lend  bis  money,  drew  the  mortgage- 
deed,  and  inserted  therein  a  covenant  that  the  estate  was  free 
from  incumbrances,  making  no  mention  of  the  statute  which 
was  taken,  because  T.  was  supposed  to  be  deficient.    The 
question  was,  whether  H.  should  be  admitted  to  take  advantage 
of  the  statute  to  lessen  J.'s  security  upon  the  manor  of  G«? 
And  it  was  held  he  should  not;  for  if  he,  who  only  concealed 
bia  incumbrance,  should  be  postponed,  much  more  ought  H., 
who  was  intrusted  as  counsel  by  the  mortgagee,  promoted  the 
loan,  and  drew  the  conveyance  with  covenants  that  the  estate 
was  free  from  incumbrances  (k).  [  466  ] 

And  if  a  first  mortgagee  be  a  witness  to  a  second  mortgage-  First  mort- 
deed,  and,  knowing  the  contents  thereof,  do  not  acquaint  such  f "^^^^^*j^^i. 

gofCSy  without 

(/)  Dn^er  it  aP.  v.  BarUue  €t  aP.  8  Vern.  970.  disclosing  his 

oum,  postponed, 

Iravd,  knew  of  B.'s  intended  marriage  with  the  wife  he  really  did  marry, 
and  stood  by  without  acanainting  tlie  wife's  father  of  the  defeasance.  It 
was  for  the  punishment  or  A.  therefore  that  the  decree  was  made.  But  tlie 
liords  were  pretty  equally  divided  in  opinion.  Eight  voted  for  the  affinna- 
tion  of  the  decree,  and  seven  for  its  reversal.  Lord  Parker  was  among  the 
former^  and  Lords  Cowper  and  Harcourt  wiA  the  latter. — Agreements 
contra  fidem  tohularum  nuptiainan  are  treated  of  by  Mr.  Fonbianque,  1  Trea. 
on  Kq.  266,  dth  edit 

(K)  The  manors  of  T.  and  G«  were  ordered  to  be  sold ;  and,  out  of  the   R^erencc  to 
monies  arising  from  the  sale,  D.  ^nd  N.  were  first  to  be  paid,  then  J.,  and  decree. 
lastly  H. ;  and  if  there  was  any  surplus  out  of  the  sale  of  T.,  after  the 
payment  o(  D.  and  N.,  the  same  was  to  be  paid  to  J.,  towards  the  dis- 
charge of  his  debt.    Note,  H.  had  obtained  from  J.  a  covenant  that  H.'s 
debt  siiould  have  a  preference.— As  to  what  notice  a  counsel  or  agent  shall 
be  said  to  have  at  the  present  day,  by  being  employed  in  the  same  business, 
see  postea,  596,  and  note  there.    In  Hunsden  v.  Cheney,  2  Vern.  150,  a  per- 
son stood  by  and  said  nothing  of  a  deed  which  he  knew  created  an  entail. 
He  ^ras  held  compellable  to  remedy  the  mischief,  which  his  fraudulent  si- 
lence occauoned.    And,  it  is  observable,  that  where  a  tenant  in  tail,  who    What  notice  a 
conceived  himself  to  be  seised  in  fee,  settled  the  estate  upon  his  intended  clerk  has  by  en- 
uriie  by  way  of  jointure,  and  the  settlor's  younger  brother,  who  was  cuti-  grossing  a  deed. 
tied    to  the  estate  in  remainder,  and  knew  of  the  entail,  engrossed  the  settle'    - 
fn£ut  i^  gone  no  notice  of  the  entail^  because,  as  he  aidmittcd  himself,  he , 
a,pprebended  his  brother  would  destroy  it ;  and  the  settlor  died  witliout 
issue — ui  a  question  between  his  widow  and  the  younger  brother  as  to  the 
Ya.luiity  of  the  jointure,  the  court  held,  that  she  shoved  enjoy  against  tlie 
brotlier  and  all  claiming  under  him.    And  this  decree  was  amnned  00  ap« 
peal  to  the  House  of  Lords.    Raw  v«  Pote,  t  Vera.  239. 
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second  mortgagee  with  his  former  mortgage,  this  will  give  the 

latter  a  preference  (g). 
Though  not  in       It  is  likewise  said,  that  it  will  make  no  difference,  although 
contents  of  $e^    it  be  not  in  proof  that  the  witness  knew  tlie  contents  of  (he 
cond  mortgage,  second  mortgage ;   for,  since  it  does  not  appear  but  that  he 

might  have  known  them,  the  law  will  presume  that  every  wit- 
\    ness,  who  can  write  or  read,  is  acquainted  with  the  substance 

of  a  deed  or  instrument  which  he,  havuig  attested,  undertakes 

to  support  by  his  evidence  (fi)  (l). 

(g)  Mocatta  et  iU\  v.  Mvrgatroydy  1  P.  \VvaB.^39X  (h)  Ibid. 


In  what  light  (L)  To  deprive  a  creditor  of  his  right,  it  seems  requisite  that  it  appear 

the  signature  of  by  some  a(^t,  that  he  is  not  only  aware  of  what  is  doing  to  his  prpjudire, 
a  witness  ought  but  tJiat  he  assents  to  it.  By  the  civil  law,  a  creditor  was  not  to  lose  bii 
to  be  viewed,       mortgage,  unless  it  was  obviously  his  intention  to  resign  if,  or  unless  there 

were  grounds  to  charge  him  with  dishonesty,  for  not  having  declared  his 
right  when  he  was  under  an  obligation  to  do  so.  Thus  in  the  strong  case 
put  by  Justinian  in  the  digests  (Lib.  S9.  ff.  de  vign,  act)f  if  a  mortgagor 
sign  as  a  witness  the  will  of  the  mortgagee,  whereby  the  lands  hypothecated 
are  devised  to  the  testator's  children  beneficially,  be  shall  not  lose  his  right 
of  redemption,  although  the  testator  may  have  added,  that  he  had  pur- 
chased those  lands  of  the  witness.  There  is  indeed  a  considerable  differ- 
ence between  a  creditor  signing  an  instrument  as  a  party,  and  his  signing 
it  only  as  a  witness.  Whatever  he  signs  as  a  party  binds  him  withoat 
doubt.  But  in  deeds  which  he  signs  as  a  witness,  and  where  the  signatnre 
is  put  only  for  9  testimony  to  the  truth  of  wliat  is  transacted  between  the 
contracting  parties,  one  cannot  draw  a  consequence  from  the  signature  of 
the  witness  that  may  be  of  prejudice  to  him,  unless  it  can  be  proved  that 
he  was  fully  aware  when  he  signed  the  instrument,  that  his  silence  wooM 
be  the  occasion  of  cheating  one  of  the  parties  to  the  contract.  But  if  a 
witness  does  not  contribute  any  tiling  on  his  part  to  the  cheating  and  over- 
reaching any  of  the  parties,  and  if  he  gives  no  express  consent  which  de- 
**o?ates  from  his  right,  neither  his  presence  nor  his  signing  ought  to  hurt 
him. 
Doctrine  in  Xlie  learned  author  therefore  adds  a  query  to  the  last  proposition  in  the 

text  qtwsf totted  text,  in  the  Index  to  tlie  4th  edit,  of  his  work,  and  from  what  has  been 
and  qualijied,       already  premised,  it  seems  very  properly  placed.    Such,  however,  appears 

to  have  been  the  old  doctrine  of  the  Court  of  Chancery,  as  in  Clare  v.  Bed' 
•  /»rd,  cited  in  Hunsden  v.  Cheyney^  2  Vern.  151,  where  it  was  held,  that  the 
security  of  Clare,  the  plaintifl,  should  be  postponed,  from  tlie  circumstance 
of  his  witnessing  a  subsequent  mortgage  to  the  defendant,  and  telling  oot 
the  money  at  his  master's  chambers,  being  his  clerk.  So  in  Humsden  v. 
Cheyneyy  ubi  supra,  the  mother  who  was  the  absolute  owner  of  a  term, 
and  was  present  at  a  treaty  for  her  vnCs  marriage^  and  heard  her  son  declare 
that  the  term  was  to  come  to  him  at  her  death,  and  was  a  witness  to  the 
deed  whereby  the  reversion  of  the  term  was  settled  on  the  issue  of  this 
.  marriage  after  her  death,  was  held  compellable  in  equity  to  make  good 
this  settlement y  and  to  settle  the  reversion  of  tlie  term  accordingly  after  her 
death.  In  like  manner  in  We}ford  v.  Beeuley^  S  Atk.  503.  &  C.  1  P.  Wms. 
771,n.  (1).  iVes.  6,  it  was  held,  that  a  mother  who  witnessed  and  knew 
the  contents  of  certain  marriage  articles,  whereby  1000/.  was  agreed  to  be 
settled  on  her  daughter  for  her  separate  use,  was  bound  to  perform  the  ar- 
ticles ;  for  that  her  signature  to  tliose  articles  as  a  witness  (it  being  in  proof 
that  she  knew  and  agreed  to  the  contents)  was  sufficient  evidence  of  the 
agreement  therein  recited  within  the  statute  of  frauds,  alHiough  she  was 
not  in  terms  a  party  to  them.  But  Lord  Hardwicke  thought  die  bare  at- 
testing a  deed  by  a  person  as  a  witness,  would  not  create  such  a  prcsiirap- 
tiuu  of  his  knovvlcdge  of  the  contents  as  to  affect  him  with  any  fraud,  for  a 
uiine.sswas  only  to  authenticate  it  and  not  to  be  privy  to  the  contents. 
This  stems  to  be  the  true  distinction,    lu  the  cases  cited,  there  are  clear 
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Thus,  where  N/s  younger  brother,  having  an  annuity  of  100/.   /««w  in  taU 
j9er  annum  charged  on  lands  by  his  father's  will,  contracted  with  ^^^^^  eiuimrn^ 

ing  stranger  to 


circumstanceA  stated,  from  which  it  may  be  inferred,  that  the  party  attest- 
itiff  the  deed  had  previous  knowledge  of  its  contents,  and  it  was  tba^know- 
Ittdge,  and  not  the  bareiittestation,  that  made  them  Uable  to  the  performance 
of  agreements  of  which  they  were  aware,  and  to  which  they  had  with  a  con- 
trary and  perhaps  fraudulent  intention  affixed  their  signatures.  Mr.  Peere 
Williams,  jon.,  therefore,  with  good  reason,  subjoins  to  the  report  from  which 
the  statement  in  the  text  is  taken,  \^  Qu.  tamen.  Whether  the  bare  atteitimg 
»  8ttbse«|nent  incumbrance,  without  otlier  circumstances  of  presumptive 
notice,  will  postpone  a  prior  incumbrancer  ;  since,  at  that  rate,  a  prior 
mortgagee  or  incumbrancer  ma^,  without  any  fraud  or  ill  intention  on  his 
side,  be  liable  to  be  cheated  ot  his  security ;  and  so  I  find  it  said  by  Lord 
King,  in  my  fatlier's  report  of  an  Anonymous  case  in  Mich.  17Si"  Lord 
Thurlow  likewise  observed,  referring  to  Mocatto  v.  Mvrgatroyd^  that  he  did 
not  leave  that  case  as  a  case  which  he  should  have  determined  in  the  same 
manner ;  for  a  witness  in  practice  was  not  privy  to  the  contents  of  thei 
citied.  Becket  v.  CortHey,  1  Hro.  C.  C.  SbSy  et  vide  1  Fonb.  Trea.  £q.  165, 
note  (n),  5th  ed. 

At  law  a  witness  is  not  supposed  to  be  acquainted  with  the  contents  of  i^trt<  ineum* 
the  deed  he  witncsseth.    Reed  v.  IVilUams,  5  Taunt.  257,  where  it  was  in    brancef  attest* 
effect  held,  as  the  placita  states,  that  notice  of  the  contents  of  a  deed  is  not  ing  execution  rf 
to  be  presumed  from  the  fact  of  attesting  another  person's  execution  there-   second  wart' 
of.    In  equity  there  does  not  appear  to  be  any  well-founded  reason  for  the  gage,  not  post" 
establishment  of  a  different  rule,  unless  the  first  mortgagee,  in  confederal^  pon^  unless 
with  the  mortgagor,  agrees  to  conceal  his  mortgage,  or  is  otlierwise  guilty  proited  that  he 
of  fraud.    Lord  EMon,  in  delivering  his  judgment  in  the  case  of  Evans  v.   knew  contents 
Jiicknellt  6  Ves.  190,  is  reported  to  have  said,  ^'  Then  as  to  concealment,  as   rf  deed, 
the  case  of  persons  standing  by  as  witnesses  to  deeds,  if  it  is  to  be  taken  as 
a  fact  tliat  the  witness  knows  Uie  contents  of  the  instrument  to  which  hc^  is 
a  witness,  the  engrossment  of  the  mortgage  by  a  person  entitled  under  a 
prior  entail,  no  recovery  having  been  suttered ;  all  these  cases  either  of  po- 
sitive representation  contrary  to  the  truth,  <tr  concealment. of  what  ought  to 
be  rrpresented,  are  intelligible  ;  but  it  is  not  to  be  denied,  that  where  there 
has  been  mere  negligence,  though  it  may  have  very  mischievous  conse- 
quences, the  court  has  not  charged  the  party  unless  it  has-been  so  gross  as 
to  amount  to  evidence  of  fraud."    In  Holmes  y.Custance,  12  Ves.  279,  a 
bill  was  filed  by  a  legatee  against  the  executor  for  payment  of  his  legacy. 
The  defence  set  up  was,  that  the  testator,  whpji  he  gave  a  legacy  of  iOO/« 
a-piece  to  all  the  children  of  Robert  H.,  meant  George  H.,  the  former  being 
dead  at  the  date  of  the  will ;  that  under  this  impression,  the  executor  had 
paid  to  eaoh  of  the  children  of  George  H.  100/. ;  and  that  the  plaintiff  who 
was  the  only  surviving  child  of  Robert  H.,  was  subscribing  witness  to  a 
receipt  given  by  a  trustee,  upon  payment  to  him  of  the  legacy  of  one  of  the 
children  of  George  H.  upon  certain  trusts,  (the  plaintiflT  being  then  clerk  to 
that  trustee).    But  the  right  of  the  plaintiff  was  held  not  barred  by  his 
merely  signing  the  receipt  as  a  witness,  that  receipt  not  amounting  to  a . 
release  or  fraud.    In  like  manner,  in  tlie  recent  case  of  Lord  Rancliffe  v. 
J'nrhpis,  6  Dow^s  P.  C.  221,  the  Chancellor  said,  with  reference  1o  tlie 
doctrine  of  notice,  "  there  is  an  old  determination,  that  a  witness  to  a  will 
or  deed  shall  be  taken  to  have  cognizance  of  all  its  contents.    But  that 
doctrine  has  not  of  late  been  acceded  to;  and  it  would  be  most  mischievons, 
if  one  who  has  been  a  witness  to  a  deed  or  will,  and  afterwards  happens  to 
be  concerned  in  a  transaction  relative  to  other  property,  shonid  be  sup- 
posed to  have  notice  of  tlie  contents  of  the  will  or  deed  to  which  he  was 
a  witness,  so  aH  to  fix  notice  of  them  upon  his  principal  on  that  acci- 
dental ground."— Hence,  it  appears,  that  a  first  mortgagee  attesting  a 
second   mortgage  deed   without  licing  acquainted  with   its  contents,    or 
-without  its  being  proved  in  evidence  that  he  knew  of  tlie  object  and  inten- 
tiop  of  the  parties,  will  not,  by  the  mere  circumstance  of  attestation,  be 
deprived  of  his  priority. 
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punhate 
nuiiif  ^  hit 

iker,  giitem  6y 
theirfaiker't 
uiU,  decreed 
to  confirm  an* 
nuity  (m). 

[467] 


H.  for  s^  Ibereof  (t);  H.  went  to  N.,  aod  informed  him  of 
hia  intended  purchase^  desiring  to  know  of  him  if  his  yottnger 
brother  had  a  good  title  to  it,  and  whether  his  fatHer  was  seised 
in  fee  at  the  time  of  making  the  will,  and  if  it  had  ever  been 
revoked.  N.  told  him  he  believed  his  brother  had  a* good  title, 
and  that  he  had  paid  him  the  annuity  for  twenty  years ;  but  at 
the  same  time  informed  him,  that  he  heard  there  was  a  set* 
tlement  made  of  his  father's  lands  before  the  will,  which  was 
in  the  bands  of  T.,  bat  that  he  had  never  seen  it,  and  therefore 
could  not  tell  what  were  its  contents;  and  encouraged  the  pur- 


(i)  Hobbs  T.  Norton,  1  Vera.  136. 
Vide  i  Eq.  Ca.  Abr.  515,  pi.  3. 
Ifatt»  y.CresweUy  9Vln.  Abr.  415, 
pi.  24.     See  Dyer  v.  Dyer^  %  Ch. 


C^.  108,  where  the  Lord  Chancellor 
[FiDch]  sayi,  igwtraxuit  of  iia  tUl» 
differs  the  euse  (n). 


Rule  holdsy  no<- 
wUhsiandinff^ 
(overture  or  t«- 
flmcy. 


Of  inttruments 
made  in  ig' 
noranee  or  mis^ 
take  of  righti. 


(M)  So  in  Huning  v.  Ferrers^  Glib.  Eq.  Ca.  85,  antea,  4^,  tii  noiUy  tfae 
decree  was  against  the  son,  by  reason,  that  the  son  knowing  the  imperfec- 
tions of  his  father's  lease,  snffered  the  plaintiff  to  repair:  And  the  mle, 
that  an  incnmbrancer  silently  looking  on,  and  permitting  or  encouraging  a 
third  person  to  advance  more  money  on  the  estate,  without  giving  notice  of 
his  incumbra<ice,  shall  be  postponed  till  after  the  third  person  is  satisfied, 
so  ftir  as  such  first  incumbrance  stands  in  his  way,  will,  it  seems,  hold  good, 
against  a  penon  promoting  or  encouraging  the  mortage  or  bargain,  although 
he  or  she  be  a  feme  covert  or  under  age.  So,  at  least,  it  was  argued  ia 
Gory  V.  Gertcken,  2  Madd.  Bep.  46,  on  die  authority  of  Sug.  V.  6e  P.  597-8, 
4th  edit  624,  5th  edit. 

(N)  There  are  many  cases  in  the  elder  Vesey's  reports  as  to  this  pouit* 
which  go  to  establish  the  doctrine,  that  instruments  obtained  from  parties 
ignorant  of  their  rights,  will  be  set  aside,  although  there  be  no  fraud  or  imp 
position  in  the  ca^e.  See  Bingham  y,  Bingkatn,  iVes.  126.  Cocking  r, 
Pratty  ibid.  400,  and  Ranuden  v.  Hilton,  2  ibid.  304.  See  also,  Evans  ▼. 
LieteeUyny  1  Cox.  C.  C.  333.  S».  C.  2  Bro.  C.  C.  150.  Lord  Kinjr,  however, 
in  Teusdale  v.  Teaadale,  Sel.  Ca.  Ch.  59,  held  contra.  There  a  father,  who 
conceived  his  son  to  be  tenant  in  fee,  (though  he  was  in  fact  only  tenant  for 
life,'  with  remainder  to  the  father  in  fee,)  was  privy  to  a  settlement  of  the 
estate  upon  the  son's  marriage.  The  father  afterwards  finding  out  his  rif^t, 
contended  that  he  was  not  bound  by  the  settlement,  for  though  he  was  prity 
to  it,  yet  not  knowing  of  his  right,  he  could  not  sive  notice ;  and  cooie- 
quently  was  not  guilty  of  anv  miud.  Lord  King  held  him  to  be  boond, 
observing,  that  as  he  knew  of  the  settlement,  he  should  not  take  advantage, 
against  it.  His  Lordship  also  adverted  to  the  near  relation  of  father  and 
son,  from  which  he  said  it  was  to  be  infSerred,  that  had  the  real  interests  of 
the  parties  boen  fully  understood,  the  father  would  have  been  required 
to  join  in  the  settlement  on  his  son's  marriage,  or  on  his  refusal,  the 
marriage  would  not  have  taken  place.  The  true  distinction  seems  to  be 
this :— If  an  instrument  be  made  imder  the  infioence  of  the  same  common 
mistake  with  neither  suppressio  veri  on  the  one  side,  nor  fraud  on  the  other, 
and  both  parties  have  equal  opportunities  of  ascertaining  the  true  state  of 
the  facts,  equity  will  not  interfere.  Cholmondeley  v.  CUnton,  2  Meriv.  36& 
But  if  an  instniment  be  obtained  from  persons  ignorant  of  their  rights,  but 
whose  ri gilts  are  known  to  the  party  obtaining  the  instrument,  a  court  of 
equity  will  relieve.  Broderick  v.  Brodericky  1  P.  Wms.  239,  and  the  cases 
referred  to  in  the  notes.  Yet  it  must  be  observed,  that  if  the  party,  to  whom 
the  true  state  of  the  title  is  known,  refers  to  deeds  or  otherwise,  out  of 
which  the  other  party,  by  using  reasonable  diligence,  might  have  seen  whe- 
ther the  representation  were  correct,  there  the  party  negligently  passing 
over  the  title  without  investigating  its  merits,  cannot  have  redress.  Pearstm 
V.  Margan,  2  Bro.  C.  C.  388.  AnsUe  v.  Medlycot,  MS.  1  Madd.  Ch.  265| 
'iH  cd.    £t  Tide  1  Fonb.  Tr.  £q.  117. 120,  5th  ed.  and  antea,  387,  5th  ed. 
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diate,  tellii^  H.  He  had  iiol  only  paid  hU  brother  the  anouity  to 
tb^t  time,  but  bad  also  paid  his  sisters  300Q/.  under  tjhe  same 
Mfiil.  Tl^  punchate  wa«  coq[ipl^ted>  und  afterwards  N.  got  the 
settlement  iuto  his  handy^  and  would  hav0  avoided  the  annuity, 
tb?  lands  being  thereby  iptaikd.  H/s  bUl  waa  to  have  the  an* 
uuity  decreed  or  ro-paymeut  of  his  purchase  moiiey ;  and  though^ 
on  the  hearings  diere  was  no  proof  that  N.  bad  any  notice  of 
the  couients  of  this  settlement  at  the^  time  he  promoted  the 
purchase,  y^t  the  Lord  Keeper  decreed  the  re-purchase  of  tbe 
^uinuity  lA^rely  m  the  encouragement  N.  gave  £(•  to  proceed  iu 
completing  tbe  contract ;  for  thai  it  was  a  oegUgenl  thing  in  him 
pot  to  l\$se  mad^  hiia»PQlf  acquainted  wilh  hie  own  title,  that  he 
might  hf^ve  uUprmfsd  the  purchase!  of  it,  when  he  caaae  to  en* 
quire  of  him.  [  468  ] 

And  such  coQstructive  fraud  not  only  binds  the  party  himself  Person  making 
penonally,  from  wbosQ  negligepce  it  aris^,  but  alqy  binds  the  teJSiTtZi^i 
lands,  S^q.  chaiged.  Thua  w^ere  B.,  the  elder  brother  of  1.  B.,  nnttake,  where 
•  wns  und^  a  settleyiiMit  entitled,  to  4  real  estate,  charged  with  known  the  truth, 
8O00L  for  one  jouuger  child  of  the  marriage,  but  aubject  to  a  p^niS!  t^k 
pro.Wso,  thi^,  i(  |be  father  should  give  to  any  of  his'  daughtera,  iiwu  tke  Umdw 
or  younger  sooa,  any  i^non^y  or  lands,  for  or  in  advancement  in  ^^^* 
marriage  or  otherms^^  th^  value  thereof  should  be  deducted 
fro9i  thp  portion,  uul^a^  he  abould  by  wciling  deckse  to.  the 
contrary  (A>  Th?  fat^ec  devised  to  L  B.  4000/.  after  th^  death 
of  his  (the  son's)  nH>thQr,  aqd  the  residue  of  his  personal  esltate, 
and  died.    Then  the  elder  sou  suffered  a  recovery  by  which  he 
obtjuned  the  £$e-simple  in  the  lands.    Afterwards  L  B«  applied 

(k)  Richman  y.  Morgan,   1  Bro.  C.  C.  63.    $  il^id.  394- 


(0>  ThM  muftt  be  up^cntood  of  a  person  wjio  is  a  prior  incuinbrancer,  or  fuie  not  affect' 
who  18  in  some  respect  bound  to  give  a  faithful  statement,  when  called  on  ed  bymisrepre' 
to  reveal  his  knowledge  of  the  circumstances  of  another,  for  if  a  persopi  mentation  qf 
who  is  under  no  obli^tion  f^ives  an  honest  rejpresentattopy  although  ho  third  person, 
might  have  been  mistaken  in  his  belief,  yet  he  will  not  be  bound  to  mako 
good  any  mischief  which  sqch  an  erroneoos  account  might  occuion.    Thus, 
where  on  a  treaty  oC  marriage  the  husbaud  applied  to  the  brother  of  tha 
wife,  to  know  the  amount  of  her  fortune,  and  the  manner  in  w^iich  it  was 
secure^,    llie  brother  represented  it  fairly  as  he  then  conceived-  it  to  be, 
and  as  being  charged  on  a  real  estate  under  the  father^s  will,  addip^,  that 
the  husband  need  not  examine  the  will  or  the  family  deeds,  the  fiicts  being 
certainly  as  be  represented  thenu    A  recital  to  the  same  effect  was  also 
made  in  the  settlement  to  which  tlie  brother  was  a  party.    It  afterwards 
tamed  out,  that  the  father  had  no  power  to  charge  the  estate  by  his  will, 
but  this  fact  was  unknown  to  all  the  family  at  the  time  of  the  marriage, 
and  the  Chancellor  decreed,  that  the  representation  of  the  brother  under 
these  circumstances,  should  not  bind  him  to  make  it  good.    Merewether  v. 
Sham,  2  Cox  C.  C.  134.     Fox  v.  Mackrethy  2  Bro.  C.  C  4;^0,  and  Pa$Uy  v. 
Freeman,  3  T.  R.  52,  where  the  effect  of  this  distincfion  at  law  is  fully  in- 
vestipted*    See  a)so.tbe  preceding  note: 
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to  P.  to  lend  him  3000/*  on  tde  security  of  the  8000/.  portion^ 
for  which  he  assigned  5000/.  part  of  the  8000/.  as  a  security, 
and  also  entered  into  a  bond  in  a  penalty  for  the  same.  P., 
previous  to  lending  the  3000/.  applied  by  his  solicitor  to  B., 
informing  him  of  I.  B.'s  application,  and  desired  to  be  in- 

[  469  ]  formed,  whether  the  8000/.  was  a  subsisting  charge  upon  the 
estate;  mhen  B.  declared  that  it  was,  and  that  P.  might  safely 
advance  his  money  upon  the  security.  B.  also  afterwafds  ap- 
plied for,  and  obtained  a  sum  of  money  to  pay  off  the  8000/. 
portion ;  and  gave  P.'s  solicitor  notice  that  he  would  pay  off 
the  3000/.  at  the  end  of  six  months  after  the  notice :  B.  dying 
soon  after,  the  money  was  not  paid,  but  from  the  death  of  hb 
father,  and  down  to  his  own  death,  he  paid  the  interest  of  the 
8000/.  Upon  bis  death  the  estate  descended  to  his  two  daugh- 
ters. B.  had  possession  of  the  settlement,  and  knew  of  the 
advancements  of  the  father  to  I.  B. ;  but  supposing  them  not 
to  affect  the  portion,  did  not  reveal  the  same  to  P.  A  bill  was 
filed  by  the  mortgagee  against  the  daughters  to  have  the  3000/. 
raised  and  paid  out  of  the  settled  estate.  They  set  up  as  a 
defence,  that  the  bequest  of  the  4000/.  and  of  the  residue,  was 
a  satisfaction  for  the  portion  under  the  proviso  inserted  in  the 
settlement.  And  it  being  held  that  the  bequest  was  a  satisfac- 
tion, it  then  became  a  question,  whether  B.  had  not  bound 
himself  and  the  land  notwithstanding,  by  his  declaration  ^  that 
tlie  portion  was  a  subsisting  charge  ?"  It  was  agreed  on  behalf 
of  the  daughters,  that  if  B.  knowingly  misrepresented  the  case 

[  470  ]  to  P.'s  attorney,  it  certainly  must  bind  him.  All  the  cases  were, 
that  the  person  misrepresenting  was  bound  by  his  own  misre- 
presentation;  but  this  went  something  farther,  namely,  to  bind 
the  lands.  If  a  man  was  guilty  of  a  fraud,  by  wHich  the  land 
was  affected,  the  misrepresentation  would  bind  the  land;  hot 
if  there  was  no  fraud,  the  land  could  not  be  affected.  It  was 
the  duty  of  P/s  solicitor  to  make  every  inquiry ;  he  ought  to 
have  made  the  trustees  parties.  It  was  great  negligence  on  his 
part  not  to  take  a  legal  security.  He  ought  to  have  enquired 
what  I.  B.  took  under  the  will.  The  principle  the  court  went 
upon,  was  by  acting  upon,  the  conscience  of  the  defendant  in 
such  cases ;  if  the  defendant  was  acting  against  conscience,  the 
court  would  apply  a  remedy,  but  there  was  iu  this  case  nothing 
against  conscience.  B.  was  ignorant  of  the  legal  effect  of  the 
legacies.  If  then  there  was  no  fraud,  there  was  nothii^  for  the 
court  to  relieve  against,  and  the  land  could  not  be  bound.  But 
by  Buller,  Justice,  (who  sat  for  the  Chancellor)  the  only  qucs- 
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Hon  u,  whether  P.  has  a  right  to  have  3000/.  raised  for  payment 

of  his  debt,  out  of  the  estate  of  6.     It  is  arg'jed,  that  this  is 

not  to  be  done  unless  there  is  such  a  fraud  as  to  affect  land,  and 

that  here  was  no  fraud,  but  6,  acted  innocently.     It  brings  to 

my  mind  a  case  tried  before  me  at  Guildhall,  by  one  merchant 

against  another,  for  giving  a  false  character  of  a  third  person,       [  47 1  ] 

by  which  the  plaintiff  was  induced  to  give  him  a  credit,  and  lost 

his  money;  my  direction  to  the  jury  was,  that,  if  one  man  tells  f\^^^^' 

another  a  falsehood  by  which  he  is  injured,  the  deceived  person  wMek  ke  u  in* 

has  his  remedy  by  an  action  (p).    Those  who  wish  to  maintain  •jJ^i^Ja^*^'' 

the  daughter's  case,  argue,  that  B.  the  father  was  a  total  stranger  tion  against  A. 

to  the  case,  which  argument  admits  the  principle,  that  if  he  had 

b*ben  interested,  the  declaration  would  bind.     Here  the  person 

of  whom  the  question  was  asked,  certainly  had  no  interest. 

Fraud  is  a  question  of  law,  and  of  fact.    It  is  always  con* 

sidered  as  a  constructive  fraud  where  the  party  knows  the  truth 

and  conceals  it,  and  such  constructive  fraud  always  makes  the 

party  liable.    1  think  that  here  B.  knew  of  the  proviso  and  ad* 

▼ancements,  and  that  in  this  court  he  was  obliged  to  take  notice 

of  them.    In  fact  he  had  express  notice.    It  is  not  like  the  case 

of  a  latter  deed  referring  to  a  former  one.    The  enquiry  was  a- 

very  proper  one  on  the  part  of  P.,  and  completely  repelled  any 

imputation  of  negligence  in  his  agent,  and  the  enquiry  was  pro- 

perly  made  of  the  party  immediately  interested.     B.,  at  the 

time  of  tlie  enquiry,  had  the  equitable  interest  in  the  estate, 

and,  upon  the  application,  assured  P.,  that  he  might  safely  lend 

bis  money.    The  enquiry  was  the  most  material  P.  could  make. 

If  B.  admitted  the  terkn  to  be  in  existence,  he  must  be  bound       [  472  j 

b^  his  admission.    He  had  full  notice,  and  induced  P.  to  lend 

his  money,  which  was  a  fraud  that  would  affect  the  daughter's 


(P)  So  In  Pa$ley  t.  Freemtmf  3  T.  R.  51,  it  was  held,  that  a  false  affirm-    TAtt,  the  doc 
ation  made  bv  the  defendant,  witli  intent  to  defraud  the  plaintiif,  whereby  trine  m  equity 
he  received  damafre,  was  go<Nl  ffronnd  for  an  action  on  the  case  in  the  na-  at  weU  as  at 
tare  of  deceit ;  and  that  in  snch  an  action,  it  was  not  necessary  that  the   law, 
defendant  should  be  benefitted  by  tlie  deceit,  or  that  he  should  collude  witli 
the  person  who  was  so  benefitted.  See  also,  S.  L.  Eyre  v.  Dunsford,  1  Ea^t, 
318.     ttaycrrft  ¥.  Creasy^  t  ibid.  92.    Vernon  v.  Keysj  IS  ibid.  632.  Tapp  y. 
Ijem,  S  Bos.  &  PnU.  S67,  and  £r<»isy.  BickneU,  6  Ves.  174,  where  Lord  Eldon 
declared,  that  the  case  of  Pasley  ▼.  Freeman,  and  all  others  of  that  class, 
^were  more  fit  for  a  court  of  equity  than  a  court  of  law,  and  his  Lordship 
■was  clearly  of  opinion,  that  at  least  there  was  a  concurrent  jurisdiction ; 
mnd  said,  it  had  occurred  to  him,  that  that  case,  on  the  principles  of  many 
decisions,  might  have  been  maintained  in  equity :  for  it  was  a  very  old  head 
of  equity,  that  if  a  representation  be  made  to  another  person  going  to  deal 
in  a  matter  of  interest  upon  the  faith  of  that  representation,  the  former 
shall  malce  that  representation  good,  if  he  knows  it  to  be  false ;  and  tliis 
dictum  of  Lord  Eldon's  was  cited,  and  recognized  by  Sir  William  Qrant,  M.  R. 
an  Bmrrowes  i.  Lockj  10  Ves.  475. 
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iMiufprimiy 
by  denial  qf 
mortgage; 


ifyif&rmidthtU 
dkartwm  ata 
abmU  taheUntf 
but  not  othtr* 


[473] 


Qui  prior  t$t 
tempore  potior 
tit  jure. 


estate.  The  temi  most,  therefore,  be  held  to  be  h  force  to 
secure  the  3000/.  and  the  trustees  tntist  ndte  that  smn  and 
interest. 

AnA  if  inch  subsequent  mortgagee  apply  t6  a  prior  iticnm- 
braoceri  to  kuow  if  he  hath  an j  incufnbrance  ot  mortgage  on  the 
estate  upon  which  he  intends  to  take  a  security,  and  be  denies 
diat  be  hath  any^  he  will  iose  his  priority. 

But,  in  this  case,  it  will  be  Necessary  for  such  subseqaeot 
mortgagee,  or  his  agent,  to  inform  the  prior  incumbrancer  that 
be  is  about  to  lend  the  mor^agor  money,  or  otfaerwbe  he  will 
not  on  denial  lose  bis  priority ;  for  he  is  not  bound  to  answer 
Imless  he  knows  of  such  intention,  as  the  questiou  may  be  put| 
mercdy  to  Satisfy  an  impertinent  furiosity.  Thus,  where  ft.  had 
lent  money  to  S.  upon  a  mortgage  (^,  and  1.  being  filetvise 
about  to  lend  S.  money,  directed  O.  to  enquire  of  R.  whether 
he  had  any  ineumbrance  or  mortgage  on  that  estate,  t^ho  denied 
that  be  had,  and  on  a  second  appHcatidn  returned  the  same 
answer ;  R.  aekttowledged  that  G.  met  hhn  in  a  public  market, 
and  enquired  of  him  what  mroney  S.  owed  him,  but  denied  (hat 
G.  mformed  him  1.  was  about  to  lend  S.  money ;  nor  did  G., 
on  cross-examination,  take  upon  himself  t6  swear  he  cBd ;  the 
Lord  Keeper  directed  an  issue  to  try  whether  G.  told  the 
defendant  that  die  ptaintiff  watf  about  to  lend  money  on 
the  estate  of  S.,  when  be  enquired  what  S.'s  debt  was  (q). 

And  if  there  be  several  equitable  interests  affecting  the  same 

estate  (m),  fhey  writ  attach  upon  it  accordmg  to  the  respective 

periods  at  which  they  commenced ;  for  it  is  a  maxim  in  eqnit; 

as  well  as  af  law,  &aC  "  Qarr  prior  esi  tempore  potior  d 

jureiny" 


(0  iBhoteon  y.  Rhodei.    t  Vera. 
554^  N 


(m)«Ve8.  477.   Ca.  Temp.  Til- 

DOT,  Oo* 


JbboiBOH  y. 
RkodeesMto 
be  rtter$ed* 


Practice. 


Caeee  nipport' 
ing  doctrine  in 
text. 


(Q)  It  is  remarkable,  that  Lord  Redeadaie  in  his  MS,  notes  to  BeduTto 
Cordleyy  commanicated  to  the  profession,  throngh  the  medioai  of  Mr.  B«ti 
Talaable  edition  of  Brown's  Cfh.  Ca.  vol.  i.  p.  557,  n.  5,  (referring  tt>  Mb* 
notes  of  Lord  Talbot  for  his  authority,)  should  state  the  dedsioii  in  nil 
case  of  Ihbotson  v.  Rhodes,  as  being  reversed.  It  contioaes»  however,  to  w 
cited  as  an  existing  authority,  see  t  Madd.  Ch.  444.  Sng.  V.  &  P.  659,  ^ 
1  Fonb.  Tr.  £q.  165.  And  it  is  observable,  that  the  same  doctrine  RCitf 
to  have  been  laid  down  in  Amy*»  case,  ft  Ch.  Ca.  1X8,  cited.  It  wooW* 
therefore,  be  well  worth  the  while  when  a  person  is  about  to  lend  nonej  >■ 
mortgage,  and  he  suspects  that  another  person  has  a  lien  or  clain  oo  vt 
estate,  to  midce  a  confidential  enquiry  or  such  person  as  lo  that  faet,  pt^ 
ticnlarly  observing  to  state,  that  a  treaty  of  mortgage  is  in  negociatioa  vt- 
tween  him  and  the  borrower ;  and  then,  according  to  the  above  ^^^''^V 
the  person  of  whom  the  enquiry  is  made,  has  an  mcumbrance  on  the  eaw^ 
and  denies  it,  equity  will  not  afterwards  permit  hira  to  enforce  his  deBitiw 
against  the  mortgage.  .. 

(R)  Tlie  principle  that  in  all  cases  where  the  lepal  estate  >8  oat»tonclt«lf» 
the  equitable  incumbrances  must  be  paid  according  to  their  priority^ » 
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So,  where  Job  Smith  and  Samuel  bis  don  mortgaged  an  estate  TkU  a  fnaxim 
by  feoffment  to  Wiiu^r,  and  Samuel  afterwards  died,  le^iving  'ZT^^^  iHL. 
Elizabeth  Smith  his  heir,  who  married  Thomas  Bromwich  (jn)  ;  Bui  fourth 
Thomas  took  an  awgnmeHt  of  the  mortgage  in  the  name  of  uhJm  priority 
Andiony  Bromwich  in  trust  for  himself    Then  Thomas  mort-  %^^^^^' 
gaged  the  same  premises  to  Elizabeth  bis  sister.    Afterwards,      [  474  j  ' 
Thomas  devised  these  premises  to  Anthony  Abbot,  his  grandson, 
and  his  heirs*    At  the  time  of  making  this  will  he  had  two 
daughters,  Anne,  married  to  Robert  Abbot,  ainl  Elizabeth.-— 
Thomas  died,  his  wife  surviving  ;  then  she  died,  and  Elizabeth 
the  daughter  married  Peter  Newley.    A  bill  was  tlien  brought 
by  Peter  and  Elizabeth  his  wife,  against  Robert  Abbot  and 
Anne  his  wife,  Anthony  Abbot,  and  Robert  the  son  of  Robert^ 
praying  to  be  let  into  a  redemption  of  a  moiely,  insisting,  that 
Thomas  had  only  a  redeemable  interest,  and  no  power  to  dis» 
pose  of  the  inheritance ;  and  ike  court  decreed  a  redemption  at 
to  a  moiety.    This  decree  was  never  carried  into  eaecoAion,  and 
Anthony  Abbot  was  permitted  to  continue  in  possession  until 
his   death.    In   1720,   Anthony  mor4;s^ed   the  premises   to 
Taylor,  and,  in  1794,  again  to  Nicholas,  and  afterwards  made 
several  other  mortgages  to   Nicholas,  and  then  died,  leaving 
Anthony  his  heir  at  law.     Then  Peter  Newley  and  Elizabeth 
lus  wife,  and  Anne,  who  was  the  widow  of  Robert  Abbot,  for 
divers  considerations,  conveyed  the  premises  to  Robert  the  son 
of  Robert  and  his  heirs,  who  afterwards  took  an  assignment  of 
Taylor *s  mortgage.    In  this  same  year  Nicholas  assigned  his 
mortgages  to  Clarke.    Then  Elizabeth  the  sister  of  Thomas       [  475  ] 
died,  having  first  made  her  will  and  Peter  Newley  executor 

(ft)  Clarke  v.  AhM^  Barn.  Rep.  457.   5.  C.   2  £^.  Ca«  Abr.  606,   ^nd 
Miprm,  440. 


snppcurted.bj  abundant  aqthority.  Vide  Mwtei  v.  Poihe^  2  Atk.  52.  J|«* 
iktms  ▼.  Cariwrightf  ibid.  S47.  Pon^ret  y.  fViudsor,  ft  Ves.  486.  fVortky 
▼.  BirtknOy  ibkt.  59S.  &  C.  5  Atk.  809.  JMcJUr  v.  Itenfcrihy  6  Brfr.  P. 
C.  S8.  RobmsM  ▼.  Dmndmny  1  Bro.  C.  C.  63.  fftlim^Ai^  v.  tVUUmghltyf 
1 T.  R.  763.  S.  C,  antea,  461.  postea,  493.  Morrision  v.  ParsorUf  t  Taunt. 
415«  BitUt  em  parie^  It  Ves.  609.  and  MMkrWA  v.  <SWmaii«»  15  Vei.  5S9, 
where  the  doctrine  is  fully  and  ably  considered  by  Lord  Eldon.  It  is  a 
coauBon  rule,  says  Baron  Puffendorf,  in  his  Commentaries  on  the  Law  of 
Hattire  and  Nations*  b.d.  c,8.  8.11,  that  hewko  has  the  preoedeocy  in 
time,  ahould  have  also  the  advantage  in  right ;  not  that  time  considered 
barely  fen  itself  can  make  any  sach  difierenee.  Knit  because  the  whole  power 
orer  a  thing  being  formerly  secured  to  one  person^  bars  all  othars  from  ob- 
talninf^  a  tide  to  it  afterwards.  So  in  the  civil  law,  C^m  de  pigntfre  titraque 
jMra  camiendiif  pra^alei  jure,  qui  preevemi  'tempore*  Dig,  f.  2.  ii^finef  t,  4c 
C0de  qmi  poly  {.  11.^.  eod*  and  again,  In  pignore  placet,  si  prior  convemerit  de 
fignare,  Ueet  petteriari  res  tradaiwr,  adhuc  potiorem  essepnorem,    Ilnd.  I,  li* 
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thereof,  who  also  died,  leaving  Thomas  Newley  executor  of  bis 
will.  Then  Thomas  Newlej  assigned  all  his  interest  in  the 
mortgage  to  Clarke,  who  now  brought  his  bill  i^nst  Robert 
Abbot,  Anthony  Abbot,  and  Elizabeth  Abbot,  praying  that  an 
account  might  be  taken  of  what  money  was  due  to  Robert,  on 
the  assignment  of  the  mortgage  which  was  made  to  him  bj 
Taylor,  and  that  the  plaintiff  might  redeem  him ;  and  that 
Anthony  and  Elizabeth  might  come  to  an  account  as  to  the 
mortgages  which  were  assigned  to  him,  and  be  declared  to 
pay  those  sums  to  the  plaintiff,  together  with  the  money  which 
he  should  pay  to  Robert ;  and,  in  default,  that  Anthony  might 
be  foreclosed.  And  the  Lord  Chancellor  was  of  opinion,  that 
the  plaintiff  was  entitled  to  relief,  as  far  as  he  could  take  that 
relief,  within  the  compass  of  the  former  decree  ;  that,  if  the 
plaintiff  had  got  the  legal  estate  either  himself,  or  in  a  trustee  for 
him,  so  that  he  could  have  brought  an  ejectment,  and  put  (he 
defendants  to  have  been  plaintiffs  here,  it  might  have  deserred 
consideration,  whether  these  defendants  would  have  been  en- 
titled to  have  redeemed  the  present  plaintiffs ;  but,  as  the  plain- 
tiff had  not  the  legal  estate,  and  was  forced  to  come  into  equity, 
£  476  ]  he  must  submit  to  be  redeemed  by  Anthony  Abbot,  and  could 
put  no  other  terms  upon  his  redeeming  him,  than  such  as  fell 
within  the  compass  of  the  former  decree.  His  Lordship  said 
that  "  Qui  prior  est  tempore  potior  est  jure,"  was  a  rule  that 

,  held  in  eqtiitable  as  well  as  in  legal  rights.     Tliat,  in  this  case, 

Robert  had  the  first  equitable  right,  and  therefore  his  mortgage 
must  be  paid  off  in  preference  to  that  of  the  plaintiff.    It  was 
true  the  plaintiff  had  taken  in  the  mortgage  made  to  Elizabeth, 
the  sister  of  Thomas,  which  was  prior  to  Taylor's  mor^e 
under  which  the  plaintiff  claimed,  but  he  had  no  legal  estate, 
for  want  of  taking  in  an  assignment  from  Anthony  Bromvich 
or  at  least  for  want  of  having  him  before  the  coiu-t  in  order  to 
have  a  conveyance ;  and  therefore  Robert,  who  had  the  assign- 
ment of  the  mortgage  which  m  as  made  to  Taylor,  previous  to 
any  assignment   of  the  mortgage  which  Clarke  took,  must  he 
preferred  to  him  :    and  his  Ix»rdship  said,  that  it  vi-as  never 
determined  that  a  puisne  mortgagee  could  protect  himself  against 
a  prior  mortgagee,  by  purchasing  a  mortgage  previous  to  his, 
where  there  was  no  legal  estate  in  that  mortgagee  from  whom 
he  took  his  second  assignment,  especially  without  bringing  the 

I  477  J       trustee  of  that  mortgage  before  the  court. 

Ammg  eqtud  But  this  general  rule  admits  of  an  exception  if  anv  one  of 

tquUtes  there  is  *i  •        ,     ,  .       *^  ■' 

the  parties    hatli    more    equity  to  ca  1  for    the   legal    estate 
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<baii  th^  others ;  for  he  that  hath  more  equity  shall  be  pre-  frioriUnf  M 

(o)  Pawitfret  r,  Windmr^  2  Ves.  486.  cognised  and  acted  on  liy  Lord 
WUies  y.  BeOingtimf  t  Vera.  599.  Manners,  in  Medlieot  ▼.  O^Donnd, 
IS.  C.  postea,  604,  et  vide  S.  P.  re-      1  Ball  &  Bea.  171.— £d.] 


(S)  Tbe  value  of  equities  is  determined  by  ascertaining  who  has  the  best    Vahte  of  end' 
tiffkt  to  call  for  a  conveyance  of  the  legal  estate.    Thus,  in  Blake  v.  Hun-  ties  haw  d<« 
gerfardy  Pre.  Ch.  158,  one  A.  who  was  seised  ^  right  of  his  wife  of  the   ffrmtntd. 
nianor  of  D.,  procured  his  wife  to  join  with  him  in  a  fine,  by  way  of  mortgage 
IB  iee,  for  securing  15/KX)t ;  the  equity  of  redemption  of  which,  on  pay- 
ment of  the  money,  was  limited  to  A.  for  life,  with  remainder  to  the  wife   ' 
in  fee.    A.  afterwards  acknowledged  a  statute  for  500<.  to  J.  S.,  and  then 
the  vrife  died,  leaving  B.  her  son  and  heir.    A.  contracted  with  B.  his  son, 
who  had  no  notice  of  the  statute,  to  sell  him  his  estate  for  life  in  the  manor 
of  B.  for  3000i. ;  and  accordingly  B.  the  son,  thereupon  procured  3000/. 
iDore  to  be  taken  up  on  the  mortgage,  and  .the  mortgage  to  be  transferred  to 
the  new  mortgagee^   who  paid  off  the  old  mortgage  and  furnished  tha 
3000J.  to  A.     The  equity  of  redemption  was  limited  to    the  son,  who 
covepanted  to  pay  the  money  ;  and  the  mortgagee's  covenant  on  payment 
of  the  money  was  to  assign  to  him,  or  as  he  should  direct.    B.  the  son,  then 
acknowledged  a  statute  to  one  M ellisii  (who  had  no  notice  of  the  500/.  sta- 
tote) ;  and  afterwards  made  his  will,  and  devised  legacies  to  the  plaintiffs, 
cbai^d  on  the  said  manor,  and  devised  the  manor  itself  to  his  father  in 
fee.    The  question  was,  whether  J.  S.,  who  had  the  statute,  which  was  , 

acknowledged  by  A.  while  he  was  tenant  for  life,  should  be  preferred  in 
payment  to  Mellish,WWho  was  the  conuzee  of  the  statute  given  by  B.  tlie 
son  after  the  purchase  of  his  father's  life  estate.  The  Master  of  the 
Rolls  decreed,  that  Mellisli  should  be  paid  before  J.  S. ;  and  this  decree 
was  affirmed  by  Lord  Ke€$]>er  Wright,  with  the  assistance  of  Blencow,  J. 
and  Trevor,  C.  J. 

Tiie  reasons  urged  for  it  were,  that  though  neither  had  the  legal  estate,  MU  fat  ^pdor^ 
mod  that  a^  between  two  equities  fut  y^^  ^  tempore  poti4tr  est  jure  was  the   tfe,  appUeabU 
rule«  yet  that  roust  be  understood  of  bare  equities  only ;  but,  in  this  case,  to  hare  equUioM 
B.  bad  more  tlian  a  bare  equity  by  his  purcha^^e  of  A.'s  equitable  life  estate ;  only. 
the  whole  interest  was  united  m  him,  and  they  who  had  the  legal  interest 
covenanted  to  assign  to  him,  and  were  bat  his  trustees  after  payment  of  the 
mortgage  money ;  and  it  differed  little  from  the  common  case  where  a  third 
mortgagee  bought  in  the  first  mortgage  in  trust  for  himself;  and  B.  might 
amke  use  of  his  trustee's  name  at  Uw  either  to  defend  or  recover,  and 
mig;fat  have  an  action  at  law  aaainst  them  to  assign.    That  though  A.'s 
eqolty  for  life  would  have  entitled  him  on  payment  of  a  third  part  to  re-.. 
deeiD,  and  the  500/.  statute  was  a  charge  upon  that  ecjuity,  yet  that  was 
liable  to  be  defeated  by  a  subseauent  incumbrancer  without  notice ;  but 
aoch  purchaser  must  not  be  a  purcnaser  of  a  bare  equity  only,  for  then  th» 
first  would  prevail.    But  B.  was  a  purchaser  of  A.  s  equity  and  tl^e  legal 
estate  together,  and  would  have  the  protection  of  the  legal  estate.    That 
hia  deed  of  purchase  took  notice  of  the  case,  and '  that  the  tnortgage  was 
aaatgned  at  his  instance,  and  by  his  procurement ;  and  so  he  purchased  the 
benefit  of  the  legal  estate  togetiier  with  the  equity.    That  if  a  third  niort- 
gtkg&B  took  only  an  agreement  of  the  first  mortgagee  to  convey  to  him,  the 
second  could  not,  in  such  case,  compel  him  to  assign  to  him,  because  such 
agreement  was  no  more  than  what  they  n^ght  mive  done  without  any 
agreement ;  and  that  in  this  case  B.  was  not  entitled  on  the  old  equity  of 
A«9  bot  on  the  new  equity  raised  on  the  new  mortgage :  and  he  was  an  ab« 
flolnte  purchaser  of  tne  estate,  subject  io  the  mortgage,  and  must  have 
theproiection  of  it.  r-      »       1 1 

Tne  superiority  of  right  amongst  bare  equities  is  regulated,  it  is  true,  Equal  e^UUe  ^ 
by  tbe  axiom  qui  prior  eU  tempore  potior  eet  equitate  ;  bnt  the  person  who  decided  at  law, 
bas  the  legal  estate  in  a  portion  of  the  property,  has  a  better  right  to  call 
for  a  conveyance  of  the  legal  estate  in  the  remainder,  than  a  person  who  has  a 

a  mere  equitable  title  in  the  whole  ;  but  if  one  party  have  no  more  equity 
than  the  othejr,  the  law,  it  seems,  must  take  place  ;  and  therefore  where  it 
Is  YoluntaO'  conveyance  against  voluntary  conveyance^  it  must  be  tried  at 

TV 
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Om  hannggki'      Thua,  where  the  defendant  acknowledged  the  mcmey  irts  aol 
JJJ^^'V*^  paid  by  him  for  a  statute  purchased  in  to  cover  his  mortgage^ 

I 

law.    Lord  Redesdale,  on  this  head^  remarks,  in  Ids  Trea.  on  Plead,  p.  215, 
"  Snpposing  a  plaintiff  to  have  a  full  title  to  the  relief  he  prays,  and  the 
defendant  can  set  np  no  defence  in  bar  of  that  tiUe,  yet  if  the  defendut 
has  an  equal  claim  to  the  protection  of  a  court  of  equity  to  defend  his  pos- 
session, as  the  plaintiff  has  to  tiie  assistance  of  the  court  to  assert  bis  right, 
the  court  will  not  interpose  on  either  side.**    £t  vide  Goodwin  v.  Goodik, 
1  Ch.  Rep.  92. 175,  2d  edit,  and  Francis's  Maxims,  Max.  14,  where  the  cases 
Mortgagee  en-  illustrative  of  this  rnleare  classed.    It  is  also  observable,  that  e<^aiiy  views 
tiiled  to  Icgtil      the  incumbrancer,  wbo  has  the  beat  right  to  call  for  the  lecal  title,  hi  the 
estate  amSder-   same  light  as  if  he  had  procured  an  actual  conveyance  or  asngnment  of  it 
edas  if  he  had  Thus,  in  KnoU  ex  parte,  11  Ves.  618.  (citing  MamdreU  v.  Afauacfrett,  10  Vcs. 
it.  t46.   S,  C.  7  ibid.  567.)  Lord  Eidon  declared,  that  a  court  of  equity  was 

bound  to  hold  not  only  that  the  first  mortgage  should  be  protected  as  it  was 
the  first  eauitable  security,  but  that  that  mortgagee  having  a  better  ri(;ht 
to  call  for  tne  assicnment,  should  in  equity  be  considered  in  the  same  state 
as  if  he  had  it.— This,  however,  it  should  be  borne  in  mind,  will  not  militate 

Xinst  the  instance  presently  adduced  of- the  pnisne  mortgagee's  being 
wed  to  avail  himself  of  the  legal  estate  which  he  has  acquired,  in  pre> 
ference  to  the  mesne  incumbrancer. 
Hbutraiione  qfl      On  these  principles  it  follows,  that  the  first  eqnitablt;  incumbrancer,  when 
preceding  mUe.  the  entire  legal  estate  has  not  been  got  in,  will  have  the  best  right  to  call  for 

an  assignment  of  it  to  himself.  So,  if  there  be  a  term  ootstandiog,  the 
first  mortga£;ee,  who  has  the  legal  estate  in  the  reversion,  will  have  the  best 
right  to  call  for  an  assignment  of  the  term;  and  eqnity  will  give  it  him  ia 
preference  to  the  secopd  incumbrancer.  fViUoughby  y.  ffiUougkbyf  2  Ves. 
684.  The  language  of  this  case,  as  reported  in  1 T.  R.  768,  is  remarkaWe. 
It  is  there  laid  down,  that  if  a  subsequent  purchaser  or  mortgagee  hare 
notice  of  a  former  purchase  or  incumbrance,  he  will  not  be  allowed  to  avail 
himself  of  an  assignment  of  an  old  outstanding  term,  prior  to  both,  in  order 
to  get  a  preference  :  but  if  he  have  no  notice  of  such  prior  purchase  or 
incumbrance  at  the  time  he  lent  his  money,  or  contracted  for  the  estate, 
and  has  the  first  and  best  right  to  call  for  the  legal  estate,  then,  if  he  gets 
an  assignment  of  it,  a  court  of  equity  will  not  deprive  him  of  his  adTaDta|ei 
and  that  if  a  second  mortgagee  lends  his  money  on  an  estate,  upon  which 
there  is  an  old  outstanding  term,  and  has  notice  at  the  same  time  of  a  c^- 
tain  incumbrance  prior  to  nis  own,  the  prior  incumbrancer  has  the  best  right 
to  call  for  the  legal  estate,  and  to  satisfy  himself  of  any  other  incnmbranctt 
on  the  estate,  although  such  other  incumbrances  were  not  known  to  tlK 
second  mortgagee  at  the  lime  he  advanced  his  money.  Other  points  in  tto 
case  of  IVilloughbyy,  fViUoughhy  we  reported  by  the  learned  author  noja 
MS.  notes,  postca,  496.  In  a  case  determined  by  Lord  Cowper,  where  the 
trustees  of  a  term  joined  in  a  conveyance  to  tlie  purchaser,  not  conveying 
the  term,  but  making  themselves  parties,  (which  was  considered  at  a 
declaration  that  they  would  hold  for  that  purchaser,)  a  subseqoentpnr* 
chaser  endeavoured  to  obtain  a  conveyance,  but  was  not  pennitted,  M 
npon  the  foot  of  the  contract  the  trustees  had  ^\en  the  other  a  better 
right  to  call  for  the  legal  estate.  This  was  cited  and  acknowledged  as 
good  law  by  Lord  Eldon,  in  MaundreXl  v.  Maundrelly  10  Vcs.  270. 
Second  mart'  It  may  also  here  be  in  order  to  remark,  (though  it  rather  anticipates  what 

gagee  obtaining   ^iH  be  lonnd  more  at  large  in  the  sequel  of  tliis  chapter,)  that  if  a  ham 
iegal  estate  pre-  fi^^  mortgagee,  who  has  lent  his  money  honestly  withoot  notice  of  t  pdar 
ferred*  incumbrance,  shall  obtain  a  conveyance  of  the  legal  estate,  or  ao  assi^ 

ment  of  a  judgment  or  statute  affecting  the  legal  estate,  a  ooort  of  rqvly 
will  not  take  it  away  from  him  for  the  benefit  of  the  mesne  incombnnctfi 
without  that  incumbrancer  \i  ill  pay  the  mortgagee  so  obtaining  thelf^ 
title  bis  principal,  interest,  and  costs  ;  for  though  the  second  or  mesne  tti- 
cumbrance  be  prior  to  tlie  subsequent  incumbrance  in  point  of  tune,  yet 
it  furnishes  merely  equal  equity  with  the  subsequent  incnmbrancer,  who 


eumbrance  can  be  proved  on  tlie  puisne  moi-tgagee  at  th«  time  he  advanced 


AKD  THE    DOCTRINE   OF  TACKING.  461 

but  oflfered  to  pay  it  <m  die  assigning  the  extent  (p) ;  it  was  equity,  preftr- 
W%eAf  that  puUnt  mortgagees  were,  in  such  case,  protected  ^gagjin^lty 
against  a  former  mortgage  on  this  reason  only ;  f^ecause  they  onljf.  Semb.  > 
were  entitled  in  eqaity,  by  actually  laying  oat  their  money  on 
their  mortgage^  and  were  entitled  in  law,  by  purchasing  in  the 
former  incumbrance :  and  so,  having  a  title  both  in  law  and 
equity,  he  that  had  only  a  title  in-  equity  should  not  prevail 
against  both.    But  tlie  defendant  had  no  title  in  law  ;  for, 
though  the  statute  was  extended,  yet  it  was  not  assigned  to  him, 
be  not  having  paid  for  it,  and  the  plaintiffs  offered  to  discharge 
bim  of  that.     But  the  Lord  Chancellor  was  strongly  against 
tbenr  of>  this  point.  r  473  i 

Another  ground  of  exception  to  the  general  rule  above  re-  AndtkeruU 
ferred  to,  is  suggested  by  Lord  Talbot  in  the  case  of  Tourville  ^Jmentl  ''of 
V.  Naish  (5),  where  two  executor*,  being  also  residuary  legatees,  choseginac' 
one  of'  them  for  a  valuable  consideration  assigned  over  part  of  no  legal  estate 
\m  residuary  share  to  A.  B.,  and  then  for  a  valuable  consi-  jw«f«?*;a»({«»5 

.         .  .  .  assign  part  of 

deradoti  likewise  assigned  over  his  whole  residuary  share  to  the  his  legacy  to  A. 
otfaer  executor  and  residuary  legatee,  who,  as  it  was  said,  had  J[,^^  ^^  ^^ 
no  DOtice  of  the  former  assignment;  whereupon  it  was  insisted  «'*<?  *<'*  "• 
that  this  legacy  of  the  surplus  was  a  chose  in  action  good  only  assignment  {r). 
in  equity,  and  not  at  law,  in  which  case  the  assignment  which 
was  prior  in  time  must  take  place,  consequently  that  made  to 
A*  B.  would  prevail.    To  which  it  u'as  replied,  that  though  a 
legacy  were  a  chose  in  action,  yet  when  it  was  assigned  to  an 
exeCQtor,  he,  h^ing  a  remedy  at  law,  was  in  a  different  situation' 
fraU' »  thind  person.     But  Lord  Talbot  said,  that  he  did  not 
0ee  any  (Sfferenee ;  for  the  thing  assigned  was  still  but  a  chose 
in  actbn,  which  the  executor  himself  could  not  come  at,  unless 
by  aetion  or  suit,  either  in  law  or  equity ;  but  his  Lordship 

(p)  ^yndkam,  y.  Riehardsoni  et  oT.  S  Ch.        (q)  5  P.  Wms.  dOB. 
Ca,  «13.  [S,  C,  postea,  513.— £d.] 

liis  moaey,  at  distingiiifihed  from  the  time  he  obtauied  rach  legal  fwolection, 
equity  will  not  allow  bim  the  shelter  of  his  le|i^  title ;  for  notice  will  make 
liim  come  in  fraudulently.  See  %  Ves.  684.  Ta^or  v.  Baker,  1  Daniel  71* 
wuad  postea»  583,  in  natis.  So  also  if  he  obtain  a  conveyance  of  the  legal 
estate  after  a  decree  to  acconnt,  equity  wiU  not  allow  any  priority  to  De 
flMMinired  by  such  a  conveyance,  as  we  shall  see  hereafter,  p.  554,  postea. 

(T)  On  the  mortgage  of  a  chose  in  actiou,  it  should  never  be  omitted  to    Mortgagee  of 
gi^e  notice  of  the  transaction  to  the  trustee,  for  upon  tiie  authority  of  the   chose  in  aetion 
ease  quoted  in  the  text,   and  Stanhope  v,  Vemey,  Bud.  Co.  Litt.  S90,  b.   gicing  notice  to 
If.  (1),  8.  15,  it  has  been  tiiought  (and  indeed  as  it  should  seem  with  a  great    trustee,  prtf^t" 
<le$ree  of  reason,)  that  if  a  mortgagee  of  this  equitable  riafht  nesrlcct  to   red. 
g^ire  notice  of  his  incumbrance  to  the  trustee,  and  such  equitable  ris;ht  be 
sflerwards  assigned  to  a- second  mortgagee,  who  takes  the  precaution  of 
^vinK  the  trustee  proper  notice,  the  first  mortgagee  will  be  postponed.  See 
"  -  ~  RyoU  y.  Rowle,  1  Ves.  367,  and  Jones  v.  GibtMrns,  9  ibid.  410. 

F  F  2 


^2  CAP.  XIII.      OF   PRIORITY   IK   INCUMBRANCES, 

farther  observed,  that  it  seemed,  if  it  had  been  a  mortgage  made 

to  the  testator,  and  assigned  by  one  of  the  executors  to  the 

other,  the  latter  might  have  entered  ;  but  in  the  principal  case 

[  479  ]       ^^^  assignknent  was  but  of  1200/.  due  upon  all  the  mortgages 

made  to  the  testator  from  A.  B.  the  father,  and  to  A.  the  boD| 

which,  not  being  recoverable  odierwise  than  by  a  suit  in  equity, 

was  clearly  a  chose  in  action. 

Atmmgii  eqttai        It  is  a  rule  in  equity,  that,  where  several  persons  have  equal 

t^which^h^  equity, he  amongst  them  that  hath  possession  of  the Ugalestnk^ 

Ugal  estate  it      may  make  all  the  advantages  of  it  of  which  the  law  admits,  and 

/^^.   ^^'      thereby  protect  his  title,  although  it  be  subsequent  in  pobt  of 

time  ;  and  his  adversaries  shall  have  no  help  in  equity  ^  for  it 
will  not  disarm  a  purchllser,  but,  where  the  equity  Is  equal,  will 
leave  the  law  to  prevail. 
Mwigogu  Therefore,  if  there  be  several  mortgagees,  the  last  mortgageci 

^w^Sitwo^e  '^^^"^S  ^^"^  ^^  money  upon  a  valuable  consideration,  and  mA' 
€f  friar  nuum^  out  notice,  may,  by  purchasing  in  the  precedent  incumbrance, 
w^rinV^ai  ^f^ch  carries  with  it  the  Ugal  estate  (u),  protect  bimsetf 
estaUf  prrfer*   .  against  any  mortgagee  subsequent  to  the  first  and  prior  to  the 

last(w);  for  then  he  wiU  have  both  law  and  equity  upon  his 
side  (r). 
RitMm  thereof.  This  privilege  of  protection,  by  purchasing  in  prior  incum- 
[  480  ]  brances,  originates  in  the;  particular  constitution  of  the  legal 
jurisdiction  of  this  country  («).  It  could  not  happen  but  where 
the  administration  of  law  and  equity  was  divided  among  dif- 
ferent courts,  and  created  different  kinds  of  rights  in  estates ; 
and  is  grouuded  upon  that  force  which  courts  of  the  latter  de- 
scription necessarily  and  rightly  give  to  the  common  law  and  to 
legal  titles.  For,  although  they  break  in  upon  the  common  law 
where  necessity  and  conscience  require  it,  still  they  allow  su- 
perior force  and  strength  to  a  legal  title  to  estates,  when  not 
urged  tOs  do  otherwise  by  those  motives;  and,  consequently, 
where  there  is  a  legal  title  and  equity  on  one  side,  aind  equity 

(r)  Bo»€y  ▼.  Sldpoiek,  1  Ch.  Ca.      thaw  v.  Yatea,  Stra.  S4a 
eoi.     ChunMU  V.  Groof,  ibid.  35.  («)  S  Ves.  574. 

1  Vern.  187, 188.  f  Ves.  573."  Hag- 


PfUr  nicKiii-  (U)  Snch  incnmbrance  being  attended  with  ah  the  requisites  to  make  it 

hremee  d^eetwe   available  at  law ;  for  otherwise,  it  is  conceived,  it  will  not  prejudice  the 
uA  imp,  not  intermediate  incumbrance;  as  if  it  be  a  Judgement,  that  it  be  daly  docHeted; 

atniitJik,  or  a  recognisance,  that  it  be  doly  enrolled;  or  a  deed  in  York  or  Middlesex, 

that  it  be  daly  .registered,  &c. 
(W)  Though  he  purchase  in  the  incnmbrance  after  he  have  notice  of  the 
r  second  mortgage,  or  a  bill  be  pending  by  a  mesne  rocunibraacer  against 
the  first  for  redemption  of  his  security. 
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/ 


only  upon  the  other,  they  will  never  suffer  the  side,  in  which 
both  these  rights  concur,  to  be  hurt  by  that  in  which  one  of 
them  only  is  to  be  found  (x). 

Thus,  where  S.,  having  granted  a  rent-charge  for  2000/.  to.  Judgment, 
H.,  mortgaged  the  premises  for  1200/.  to  C.  and  afterwards,  SJrt^^^' 
those  that  had  C.'s  interest,  he  being  dead,  bought  in  a  judgment  inortguget  jnw* 
precedent  to  the  grant  of  the  rent-charge  (Q ;  H.  exhibited  his  ^nen^fw^er* 
bill  to  discover  what  estates  C.  claimed,  and  charged  that  C.  had  ^^(y> 
notice  of  H.'s  rent--charge  before  he  took  the  mortgage*    The       [  481  ] 
defendants  pleaded  the  mortgage  to  C,  and  that  afterwards 
bearing  of  precedent  incumbrances,  they  bought  in  a  legal  title 
prior  to  the  plaintiff's,  and  offered  to  assign  all  to  the  plaintiff, 
if  he  would  pay  what  was  due  on  the  mortgage  and  on  their 
Bew-acquired  title ;  but,  if  be  would  not,  they  insisted  that  they 
ought  not  to  be  obliged  to  discover  what  that  estate  was  they 
had  bought  in  ;  and  that  their  title  ought  not  to  be  drawn  under 
ezamipation  in  equity  ;    and,  by  way  of  answer,   they  denied 
that,*  to  their  knowledge  and  belief,  C.  hftd  any  notice  of  the 
rentrchai|;e  when  he  lent  the  1200/.  which  plea,  on  debate,  was 
allowed  to  be  good  (^). 

This  point  was  fully  settled  in  the  following  case  by  a  solemn 
determination  by  Lo^d  Hale,  who  gave  it  the  name  of  the 
^,  crtdiion  tabula  in  naufra^" 

(0  Biggvm  y.  CMtmg  tt  cT.  vide      1  Ch.  Ca.  149,    et  ride  ChMrchm  v. 
Ibis  case,  as  sUted  t  P.  Wms.  493.      Grwe^  ibid.  35.  S.  C.  Nel.  89. 

# 

(X)  B«t  the  p0teiit  effect  of  the  legal  estate  wiU  iiot  nake  np  for  the  ^nequai  e^uH^ 
waatof  equal  equity.    Thus,  if  A.  and  B.  have  equal  equity,  and  B.  the    not  baUtneed  69 
legal  estate,  the  latter  will  be  preferred  according  to  the  law  in  the  text ;   legul  uiate. 
but  if  B.  have  unequal  equity,  as  for  instance,  if  he  have  notice  of  A.'s 
claim  or  mortgage  before  he  tidies  his  security,  then  the  legal  estate  which 
B.  Bwy  afterwanls  acquire  will  not  be  of  any  avail ;  for,  notwitlistanding  * 

be  nuqr  have  obtained  the  legal  estate,  yet  he  will  not  have  the  same  claim 
to  the  protection  of  a  court  of  equity  as  A.  has,  since  notice  makes  him 
come  in  fraudulently;  and  if  a  man  will  lend  his  money  with  notice  of  an- 
other's equity,  he  does  it  voluntarily  and  of  his  own  accord.  Such  an  act 
is  also,  in  effect,  tantamount  to  an  acknowledgment  that  the  lender  will 
claim  subordinately  to  the  person  of  whose  right  he  is  apprised ;  and,  there- 
fore, it  b  good  equity  to  bind  him  to  the  dioice  he  has  made  with  full 
warning  of  the  consequences.    See  postea,  537. 

(Y)  See  qualifications  in  p.  482,  postea. 

(Z)  And  a  satisfied  statute  will  confer  the  same  protection  as  a  judgment,    Mortgagee  pro' 
and  even  more,  •  as  we  shall  see  in  the  next  paae.    In  Siamtom  v.  Sadler,   teeted  by  old  m-^ 
9  Vem.  30,  the  plaintiff  was  a  jointress  and  the  defendant  a  mortgagee  sub-   iUJled  etatute. 
sequentiy  to  the  jointure.    The  defendant  had  procured  an  assif^iiment  of  a 
•t^ute  which  preceded  tiie  jointure,  but  which  was  satisfied.  This  statute  he 
extended  on  toe  lands  mortgaged.    The  bill  was  to  set  aside  the  extent,  for 
that  the  statute  was  satisfied ;  and  whether  a  satisfied  statute  should  pro- 
tect the  mortgage,  or  be  set  aside  without  payment  of  the  mortgage  money, 
question?    The  Master  of  the  Rolls  decreed,  that,  upon  the  plaiii- 


the  question! 
tiff  paying  the  mortgage  money  with  interest  and  ooats,  the  defendant 
should  assign  all  his  securities  to  the  plaintiff.  But  his  Honor  would  not 
aet  aside  tiie  extent,  without,  the  parties  would  engage  to  pay  off  the  mort- 
gage money. 
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Third  mcrt' 
gagee  without 
notice  of  aeeondy 
buying  in  first 
tnoiigage  and 
judpnentf  yre- 
J  erred  to  second 
tnoitga^ee  (▲). 

[482] 


There  E.  being  seised  of  the  manor  of  W.,  and  of  the  maooi 
of  M.  mortgaged  part  of  the  manor  of  W.  to  B.,  in  10499  '^ 
1000/.  {u\  aiid^  in  1655  acknowledged  a  sUtute  to  B.  of  800/. 
for  the  {iayment  of  400/. ;  afterwards,  in  1665,  £.  mortgaged 
both  these  manors  to  D.  for  7000/.  and  then,  in  l605,  mort- 
gaged the  manor  of  W.  to  L.  for  2000/.  L.  having  $io  notice  of 
the  former  mortgages.  L.  coming  to  have  notice  of  die  mort* 
gage  to  D.,  purchased  in  the  two  incumbrances  to  B.,  and  then 
W.,  executor  of  D.,  sued  L.,  who  pleaded  the  whole  matter; 
and  the  court  held,  that  L«  might  make  use  of  these  incimi* 
brances  to  protect  his  own  mortgage,  he  having  both  law  and 
equi^  for  him.  First,  lie  had  law,  for  that  he  bad  a  precedent 
mortgage  in  l649i  and  also  the  statute  in  1655,  and  while  these 
remained  in  force,  M.  coidd  not  come  in.  Secondly,  he  bad 
equity,  for,  though  lie  had  a  subsequent  mortgage,  yet  it  being 
without  notice,  he  ought  to  be  relieved  in  Chancery  (b). 


(a)  Marsh  v.  Lee,  2  Vent.  S57. 
S.  C,  1  Ch.  Ca.  166.  [l?ft.  See  also 
S.  L.  Anon.  3  Frecm.  6,  pi.  14.  Ed- 
tnonds  V.  Povey,  1  Vcm.  187.  Moret  v. 


Paskj  t  Atk.  5t.  Brace  v.  Ihuhess  ef 
Marlboro' y  t  P.  Wms.  491.  495.  Pre. 
Ch.  249.    Mo8e.  50.    Bac.  Tr.  55.<-* 

Ed,]    . 


CiriVlttW  aU 
lowed  third 
mortgagee  to 
ovtr*reach  «e- 
cond  by  mir-  . 
chase  ^f  ppst. 


Protided  first 
wtre  not  satis- 
fied'. 


.Bvle  acknow' 
ledged. 


Hardship  <(f 
doctrine. 


(A)  The  sqneeziog  out,  as  It  is  termed,  of  the  second  mortg^e,  hss  beef 
deemed  a  hard  rule.  See  the  obsicrvations  of  the  Master  of  Uie  Rolls  in 
tiie  next  noie.  But  it  was  admitted  and  sanctioned  by  the  civU  law,  and 
Heems  to  have  prevailed  in  almost  all  countries  i^b^re  the  code  of  Justinian 
has  been  received.  Plane  cilm  teriivs  creditor  primum  de  sua  peevfm  ^tanatl, 
in  locum  ejus  substUuHur  in  ea  quaniiiale,  qnam  supa  iori  ersolvU*  lust.  Ub.  16^ 
qui  pot  in  pign.  Vio.  lib.  11.  s.  4.  lib.  13.  s.  9.  So  tiic  learned  French  pro- 
fessor Domat  states  fhe  civil  law  to  be,  that  he,  wlio  being  already  a  cre- 
ditor, pays  off  aoolher  ct  editor  of  the  same  debtor,  who  is  prior  to  himself, 
succeeds  to  his  mort«;ap;e,  although  be  may  have  made  no  such  agreeaieat 
nor  received  any  substitution.  For  his  quality  of  creditor  makes  it  to  be 
presumed,  that  he  pays  him  who  is  a  more  ancient  creiHtor,  with  no  other 


be  said,  that  perhaps  he  was  under  an  obligation  to  the  debtor  to  pay  ror 
him.  See  1  Domat,  C.  L.  380.  s.  vi.  But  the  Roman  law  did  not  allow  this 
preference  to  t>c  gained  by  a  purchase  of  the  first  mortgage  after  it  ms 
satisfied,  for  si  dominus  sohit  pecuniam,  pignus  quoque  peiHmitur.  Inst  lib.  13. 
a.  2.  de  fdgn.  Consequently  a  purchase  of  the  fii*st  mortgage  after  the  sane 
had  been  discharged  and  an  acquiitance  granted,  was  a  mere  nullity;  for 
the  right  of  the  creditor  being  extinguished  by  the  payment,  he  could  aat 
make  over  to  another  whai  he  had  not  any  longer,  nor  substitute  him  to  a 
rigiit  which  was  extinct. 

(B)  The  Master  of  the  Rolls,  in  Brace  ▼.  Marlborough,  nbi  snpra,  after 
considering  the  cases  and  precedents,  observed,  that  if  a  third  mortgagee 
bought  in  the  first  mortgage,  though  it  were  pending  a  bill  brought  by  the 
second  mortgagee  to  redeem  the  first,  yet  the  third  mortgagee  having  ob- 
tained the  first  mortgage,  and  got  the  law  on  his  side  and  eqnal  eqaity,  fas 
should  tliercby  squeeze  out  the  second  mortgage ;  and  this  the  Lord  Chief 
Justice  Hale  called  <*  a  plank"  gainefl  by  the  third  mortgagee,  or  iabukm  ia 
naufrapo,  which  construction  was  In  favour  of  a  purchaser,  every  mortga- 
gee being  such  pro  tanto.  Bnt  though  the  mle  in  eqoity  had  been  so  set- 
tled, it  was  not,  however,  without  great  appearance  of  hardship;  for  it 
vcnicd  but  reasonable  that  each  mortgagee  should  be  paid  according  to  hb 
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Bat  there  is  a  dbtinctioii  between  the  effect  of  purchasing  Mortgagn 
m  an  outstanding  judgment  and  purchasing  in  a  statute  ;  for  the  j^^^^nieni  am 

irtlacA  bmt  a 

priority,  and  hfrd  to  leave  a  second  mortg^agee  withoat  remedy,  who  might 
know  when  he  lent  his  mooey  that  the  land  was  of  sufficient  value  to  pay 
the  first  mortgage,  and  also  his  own,  and  to  be  defeated  of  a  just  debt  by 
a  matter  inter  aUos  oc^a,  a  contrivance  between  the  first  and  third  mortga- 
gees, was  a  great  severity.  But  his  Hononr  admitted  that  it  had  been  so 
settled  on  solemn  debate,  in  Mar$h  v.  Lee  ;  bnt  that,  thoagfa  it  was  so  set* 
tied,  he  saw  no  reason  to  carry  it  farther,  to  a  case  not  vridiin  the  same 
reason— to  a  case  where  the  lender  of  the  money  did  not  advance  it  on  the 
credit  of  the  land,  as  mentioned  in  a  subsequent  page.  .See  postea,  526.— 
Lord  EMon  also,  in  a  recent  case  (Mackretk  v.  SpnmonSf  15  Ves.  335), 
evinced  a  disposiUon  to  circnmscrlbe  the  rale,  wlien  he  enquired,  whether 
there  was  any  case  where  a  third  mortgagee  had  excludea  the  second,  if 
the  first  mortgagee,  when  he  conveyed  to  the  third,  knew  of  the  second. 
This  qnery  or  hn  Lordship's  is  observed  upon  in  a  subsequent  note.  See 
postea,  '552,  in  not  it. 

The  ease  of  MurA  v.  Lee  has  aniformly  been  recognized  and  acted  on   Second  moti" 
from  the  time  it  was  decided  to  the  present  period.    If  it  were  wanting  in   gagee  files  hiU 
authority,  it  received  the  fullest  aclinowledgment  in  the  following  adjudi-   againsi  first 
ca^tUm  of  Belckier  v»  Buller,  1  Eden.  Kep.  523.  1760.    In  that  case  there    and  third ^firM 
were  five  mortgages.    The  mortgagor  was  an  attorney,  and  the  first  mort-    mubmits  to  be 
«gee  his  client,  who,  relying  on  the  promise  and  integrity  of  his  attorney,    redeemed  by 
(in  whom  he  placed  great  confidence,)  was  prevailed  on  to  re-deliver  the    second ;  yet  at* 
tide-deeds  ana  writings  relating  to  the  estate  pledged  to  the  mortgagor,    signs  to  third 
0B  an  assnrance  that  they  should  be  shortly  returned.    The  mortgagee  se-   pendente  Ute^ 
Teral  times  afterwards  applied  to  the  attorney  for  re-delivery  of  the  deeds,    assignment 
and  he  often  promised  that  he  would  return  them,  but  never  did.    This   good, 
accounted  for  the  number  of  mortgages  ou  the  estate.    The  fifth  mortgagee 
(who  had  a  moi-tga^e  and  further  charge,  both  dated  the  same  day,)  had  no 
notice  of  the  prior  racumbrances ;  and,  on  the  completion  of  his  treaty,  the 
whole  of  the  title-deeds  relating  to  the  pramises  were  delivered  to  him.  The  , 
mortgagor  dving,  the  third  mortgagee  nled  a  bill  against  the  devisee  of  the 
ei^iiily  of  redemption  and  the  other  four  mortgagees,  praying  that  they 
might  severally  set  forth  their  interests  in  tfie  premises,  together  with  their 
seemities,  and  how  much  was  dne  thereon,  and  how  their  debts  arose ;  and 
that  the  defendant  Renforth,  who  vnu  the  last  mortgagee,  having  the  deeds, 
might  set  forth  what  interest  he  claimed  therein.  Sec.    The  defendant  Pace, 
the  first  mortgagee,  set  forth  his  mortgage,  and  what  was  due  to  him  for 
principal  ami  interest,  and  on  payment  thereof  he  submitted  to  assign  his 
mortgage  to  the  plaintiff,  or  as  lie  should  direct.    The  defendant  Renforth 
pending  this  cause,  in  order  to  strengtiien  his  title  and  to  gain  a  priority, 
paid  oft  all  principal  and  interest  due  to  the  defendant  Pace  the  first  mort- 
gagee ;  and  by  indentures  of  lease  and  release.  Pace,  in  consideration  of 
Hte  oMMiies  dne  to  Mm,  conveyed  the  premises  to  Renforth,  his  heirs  and 
assigns  for  ever,  subject  to  the  proviso  of  redemption  contained  in  the  ori- 

S'naJ  asortgage.    Tlie  question  therefore  was,  not  whether  Renforth  could 
ly  the  securttv  pendente  Ute,  bnt  whether  Pace,  by  the  submission  contained 
in  his  answer,  bad  not  prevented  himself  from  assigning  over  his  mortgage 
to  Renforth  with  a   clear  conscience  and  nnlimited  right.  '  The  Lord 
Keeper  Northhigton  said  it  was  then  near  a  century  since  the  doctrine  was 
first  settled  upon  long  argument  and  mature  deliberation,  that  a  third  mort- 
gagee having  lent  his  money  without  notice  of  a  second,  may,  by  paying  off 
the  first,  hold  the  estate  against  the  second  till  he  has  been  psiid  what  is  due 
to  him  npon  both.    This  was  what  Lord  Hale  called  the  tabula  in  wmfragio; 
and  it  had  continued  to  be  the  practice  ever  since  without  any  variation. 
A  second  mortgagee  therefore,  when  lie  lends  his  money  on  an  equity  of  Second  mort' 
redemption,  ht  aware,  or  ought  to  be  aware,  ihat  he  is  liable  to  be  postponed    gagie  shovld 
by  the  soliseanent  incumbrancer  getting  an  assignment  of  the  first  mortgage ;    immediately 
aild  a  second  incumbrancer  confiding  in  the  notoriety  and  certainty  of  this    buy  in  first  m- 
nile,  19  indneed  to  buy  in  the  first  inenmbrance  at  a  new  expence.    The   cumbranee. 
principle  on  which  this  doctrine  was  first  established,  and  had  ever  since 
prevailed,  had  been  very  correctly  stated  at  the  bar.    For  the  third  mort- 
aagee  having  innocently  lent  his  money  without  notice  of  the  existence  of 
the  ieeond,  bad,  Jhi  consctence,  as  good  a  right  to  receive  the  whole  money 


i 
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moiH^t  but  if    mortgagee  cab  procure  to  himself,  bj  taking  in  sudi  securityi  oo 
he  fmktue  a      protection  beyond  the  interest  to  which  the  owner  of  the  «e- 

§tiUuie^  he  may   ^     ,  •'       .  . 

ttiiacktkiwkolt  curity,  taken  in,  is  endtled  ^  therefore,  as  a  judgment  creditor 
^ro'iiuntm^      can  extend  but  a  moiety  (c),  a  judgment  will  protect  but  a 

hnmee.  , ^ 

he  had  lent,  aa  the  second  mortgagee  had  to  be  paid  what  he  might  have 

advanced }  and  then  by  the  assignment  of  the  first  mortgage  and  the  poi- 

session  of  the  title-deecU,  he  obtained  both  law  and  equity  on  his  aide ;  and 

against  that  a  court  of  conscience  would  not  interpose  to  strip  him  of  his 

protection. 

PrineipU  of  This  rale  of  equity,  continued  Lord  Northington,  reqnired  no  more  than 

rule  that  legal     ^^  the  third  mortgagee  should  not  have  had  notice  of  the  second  at  the 

estate  may  be     ^">^  ^^  lending  the  money ;  for  it  was  by  lending  the  money,  without  no- 

jmrckdked  pen*     tice,  that  he  became  an  honest  creditor,  and  acquired  tlie  right  to  protect 

detUe  lUe»  ^i^  debt.    But  he  Was  not  compelled  to  look  for  this  protection  till  his  debt 

was  in  danger  of  being  prejudiced ;  and  therefore  when  that  danger  wu 
first  discovered  to  him,  (whether  it  were  by  a  suit  in  equity,  or  by  extra  jadi- 
cial  means,)  as  the  honesty  of  l|is  debt  was  not  afibcted  by  the  discovery,  so 
the  right  of  protecting  that  debt  and  the  eMcacy  of  such  protection  were 
not  prejudiced.    Hence  arose  the  rule  which  permitted  the  subsequent  in- 
Aet$  of  firet       cumbrancers  to  purchase  pendente  lite.    But  it  was  said  that  Pace,  by  the 
mortgagee  not     submission  in  his  answer,  had  precluded  both  himself  from  assigning  ts. 
to  alM  subte*     ^c°^orth,  and  Renforth  from  purchasing  from  hhn.    But  Lord  NorUiingtM 
auent  incum'       ^^  ^^  opinion,  that,  upon  the  principlesr  which  he  had  stated,  the  answer 
^f^^fg,  of  Pace  could  in  no  way  be  considered  as  affecting  the  conscience  of  Ren- 

forth. His  Lordship  thought  tliat  the  submission  taken  in  its  fullest  extent 
could  only  bind  the  right  of  tlie  person  submitting,  and  could  not  be  con- 
sidered as  extending  to  those  of  subsequent  incumbrancers.  This  right 
of  protection  was  not  claimed  by  the  third  mortgagee  as  derived  from  the 
first,  but  arose  from  his  personal  situation,  and  attached  originally  to  hiai> 
self  the  moment  he  obtained  the  legal  interest  in  the  estate.  But  aappMe 
this-  submission,  instead  of  having  been  made  by  the  fint  mortgagee,  had 
been  made  by  the  third,  could  it  have  had  the  effect  which  was  contended 
for  ?  The  rights  of  the  mortgagees  were  not  altered  by  taming  the  mort- 
gaged estate  into  money ;  for  the  court  directed  the  money  to  be  applied 
according  to  the  rights  of  redemption.  Therefore,  if  the  second  mor^agee 
had  no  right  to  redeem  the  e^itate  till  he  had  paid  what  was  due  open  the 
first  and  third  mortgages,  he  would  of  course  have  no  right  to  partake  of 
the  money  till  their  claims  were  settled.  Lord  Northington  was  therefore 
of  opinion  that  Renforth,  by  virtue  of  the  assignment  of  the  defendant 
Pace's  mortgage,  was  entitled  to  hold  the  premises  till  he  was  paid  the 
inoney  due  on  his  three  several  mortgages ;  and  this  decree  was  affirmed  ia 
Dom.  Proc.  9th  February^  1764.  5  Bro.  P.  C.  tn.  Toml.  edit.  6  ibtd.  28. 
t  edit.  1784. 
Third  mort'  conclusion  it  may  be  remarked,  that  if  a  third  mortgagee  having  w^ 

trif  ft  110-  ^^^  ^^  ^^  ^^^^  ^"^  second  incumbrances  at  the  time  of  lending  hU  money, 
^ife  of  itecond  P^^^^^^  in  the  first  mortgage,  which  carries  with  it  the  legal  estate,  the 
huvinr  in  /Irst  ^^^^^^  roortgasee  may  nevertlieless  redeem  him  on  pavment  of  the  priod- 
oS  ina  no  ad«'  P**  money  and  interest  of  the  first  mortju^e  ouly,  without  regarding  what 
iMloMe  ^^^  ^^''^^  mortgagee  actually  advanced  \  for  although  such  third  mortgagee 

^  may  have  the  legal  estate,  yet  he  has  not  equal  equity  with  the  second 

mortgagee,  having  had  uotice  of  the  second  incumbrance  previously  to  his 
advancing  his  money.  See  Cockee  v.  Shermam^  %  Freem.  13.  and  £<m  v. 
Fielding,  Hare.  MSS.  8  Bro.  P.  C.  412.  Toml.  edit. 
3hietp  only  ex-  (C)  Stileman  v.  Ashdotcnf  Amb.  IS,  where  Lord  Hardwlcke  held,  that  a 
tenddbleagainit  judgment  creditor  should  hi^ve  satisfaction  against  the  heir  of  the  obligor 
ancestor  J  but  for  only  a  moiety  of  tlie  land  the  same  as  at  law,  citing  £yre  v.  2\nn|f«a» 
whole  agtungt  Cro.  Car.  296.  and  Dyer,  207,  as  supporting  his  opuiion.  Bvt  althoogfa  no 
h^r.  more  than  one  moiety  can  be  taken  in  execution  under  ajnd^ent  agaiast 

the  ancestor,  or  alienee  of  the  ancestor,  yet  under  an  execution  against  the 
heir,  puui  heir,  the  entirety  may  Ife  seized  to  answer  the  demand  of  the 
^  creditor  -,  for  against  the  heir  the  remedy  depends  on  the  rules  of  the  ceoi' 
mon  law  {HarberVe  case^  3  Co.  12  a.),  and  on  the  liability  of  the  heir  to  the 
debts  of  the  ancestor,  and  not  on  the  statute  of  Westm.  2,  which  pve 
the  wjEit  of  elegit  against  the  debtor  hunseif|  and  as  a  conacqaence  against 


AND  THE  DOCTBINE  OT  TACKING*  45^ 

taioietj  in  the  hands  of  his  assignees ;  bnt  if  the  first  incumbrance 
be  a  statute  staple,  which  attaches  upon  all  the  land  of  the  • 
cognizor,  a  subsequent  mortgagee,  bujing  that  in,  may  hold  all  [  483  ] 
the  land,  and  thereby  protect  himself,  until  at  law  the  cognizor 
of  the  statute,  by  a  scire  facias  ad  computandum,  has  got  the 
statute  vacated,  which  can  only  be  upon  payment  of  the  pe- 
nalty ;  for  equity  will  not,  in  such  case,  gi?e  any  assistance 
against  a  third  mortgagee  without  notice  until  he  is  paid  his 
mortgage  as  well  as  statute  (r). 

This  doctrine  of  tacking  has  given  rise  to  some  nice  dis-  Terms  for 
tinctions  in  the  nature  of  terms,  and  their  applicability  to  this  ^^^* 
purpose* 

Terms,  so  far  as  relates  to  the  present  purpose,  may  be  dts-  an  in  gro$s  or 
tinguished  into  two  kinds,  viz.  terms  in  gross,  and  terms  attend-  ^^^"'''^• 
ant  upon  the  inheritance  (n). 

The  attendancy  of  terms  pn  the  inheritance  was  originally    yowkEtter 
unknown  at  law.    There,  strictly,  all  terms  while  they  subsist,  ^"^'^  ^*^ 
be  the  benefidal  ownership  in  whom  it  may,  continue  terms  in 
gross  separated  from  the  inheritance,  as  a  distinct  and  separate 
specie  of  property ;  because  the  law  in  strictness  takes  no 
notice  of  any  ownerriiip  distinct  from  the  legal  estate.    But  in  Ugtl  and 
equity,  another  kind  of  ownership  arises  into  notice  ;  namely,  an  J^^^!^' 
equitable  or  beneficial  ownership,  as  distinguished  firom  the  mere  gmtked. 
legal  title,  the  former  being  frequently  in  a  different  person      [  484  ] 
from  that  in  ^hom  the  latter  is  vested.    Hiis  is  the  case  wher- 
ever one  person  has  an  estate  vested  in  him  by  the  rules  of  the 
common  law,  whilst  another  is  entitled  to  the  benefit  and  ad- 
vantage thereof.  ^ 

Now,  when  charging  lands  through  die  medium  of  raising  AHendanHerm^ 
terms  was  invented,  and  made  use  of  to  answer  particular  ends,  ^^Ms!i^im* 
as  to  secure  jointures,  or  portions,  or  money  on  mortgage,  t4  heir. 
when  the  object  of  such  terms  was  answered,  it  w.as  found 
expedient   to  take   assignments  of  such  terms  to  persons  to 
whom  the  inheritance  was  not  limited,  to  protect  it  against 
intervening  charges,  and  then,  such  terms  were  considered  in 
cpurtsof  equity,  (who,  in  order  to  preserve  as  near  a  conformity 

(o)  [Brace  v.  Duekes$  ^  AIarlbro\  port  is  added.  For  farther  oo  ftla« 
S  P.  Wms.  493»  cited  also  poitea,  fates,  see  that  tiUe  in  the  Index* 
526,  where  a  contioaation  of  the  re-     ^-£il.] 


purchasers  under  him ;  vide  farther,  postea,  610.  61f  •  and  Index,  tiUes 
**  Jadgmeut**  and  "  Elegit.*' 

iD)  See  tills  distinction  further  enlarged  on,  postea,  6t6. 
£)  The  text,  fironi  tliis  place  to  p.  489,  is  taken  from  an  opinion  of 
Mr.  Fearne,  to  be  found  in  Coll.  Jur.  S97,  n.  6. 
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89  possible  between  the  rules  of  legal  and  eqaitabie  estates,  «rf 

afoid  that  per|;^xity  and  iocouvenience  which  would  Deceasariiy 

result  from  die  application  of  two  different  systems  of  property 

to  the  same  subject,  generally  regulate  the  latter  by  analogy  te 

the  established  rules  and  regulations,  which  at  law  govern  ahd 

prevail  in  respect  of  the  former)  as  consolidated  with^  and  part 

[  485  ]       of,  the  inheritaiKe,  and  as  belonghig  to  the  heir,  being  but  as 

shadows  kept  on  foot  for  particular  purposes. 

EifuUabu  But  when  the  practice  of  carving  out  terms  for  particular 

lerflTfljidi  111-     purposes  became  general,  it  followed  as  a  necessary  coase- 

ktritmce  uuH'   quence  that  some  r^ulation  became  needful  with  respect  to 

|N^oA,  wUhovi  ^^^  application  of  such  terms  after  the  purposes  of  their  creation 

any  inierc«»tjif  were  answered,  in  cases  where  they  were  not  etpressly  assigned 

hteomei  9iUit^  to  attend  the  inheritances.     It  was  plain  that  the  legal  owner  of 

^^»  such  term,  was  not  intended  to  derive  any  benefit  from  it*    Ths 

exclusion  of  the  legal  holder  from  all  benefit,  was  clearij  in 
the  contemplation  of  all  parties.  The  specific  trust  of  the  term 
being  declared,  by  consequence,  any  purpose  beyond  diat  was 
excluded  (a;).  This  afforded  a  ground  for  the  interposition  of 
courts  of  equity,  who,  from  the  principle  of  general  analogy 
between  the  rules  of  legal  and  equitable  property  before  men- 
tioned, drew  this  conclusion,  that  where  the  beneficial  or 
equitable  ownership  of  a  term,  and  that  of  the  inheritance  met 
\i\  the  same  person,  undivided  by  ant/inicrpemng  ben^icial  Uh 
ierest  in  another  per9on,  there  an  equitable  union  took  plaoe, 
and  the  term,  which  before  was  personal  property,  became 
annexed  to  the  inheritance,  and  attendant  upon  it  as  part  of  the 
utiU89  eonirary  same  estate  and  property,  unless  the  owner  expressed  his  intent 
fresitd  or  im-  *  ^  ^^  Contrary ;  for  any  expression  or  clear  manifestation  of 
flied  (f).  2  contrary  intent  by  the  owner  of  the  property,  would,  it  is 

[  486  ]  apprehended,  prevent  such  union  of  the  term  and  the  inherit* 
ance ;  because  one  great  and  constant  aim  of  courts  of  equity, 
in  regard  to  property,  is  to  effectuate  the  manifest  intention  of 
the  parties  interested  therein,  and  having  power  to  dispose 

{w)  [S.  L.  poster,  826.— Kd.] 


Prenmpiitm  (^)  ^^  ^^e  ease  of  Mayter  ▼.  Red,  1  P.  Wms.  560,  proves  that  any  lini* 

rebuited  by        tatiois  Uioiigh  toM  ill  law^  which  sliews  an  intention  to  sever  flie  term  frBOi 
parol,  the  inheritanre,  will  be  sufficient  for  silcb  parpose.    And  therefnre  a  tern* 

though  limited  intrust  for  A.  and  bis  lieirs,  will  devolve  on  thepenonal 
repiesciitalive  of  A.,  if  it  can  be  coHected  that  it  was  so  lAlendea ;  Haul 
V.  BakeVf  t  Freeni.  69;  see  also  ibid.  I3t ;  and  these  implications  of  law 
against  the  attendancy  of  terms,  may,  it  seems,  like  all  other  implicationB 
and  presumptions  of  law  and  equity,  be  rebutted  by  even  a  parol  declara- 
tion of  the  person  in  whose  favour  the  implication  or  presumpttoa  u  nude* 
8«c  Sng.  V.  &  P.  336,  5th  edit. 
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thereof.  Now  this  attendancy  of  a  term  where  no  trust  is  de<* 
<:lared  for  that  purpose^  is  merely  by  coostructioo  in  equity ; 
but  equity,  which  aims  at  effectuatiug  the  iuteationi  will  never 
make  a  coostruction  contrary  to  the  declared  intent  of  the 
parties  interested.  But  supposing  no  expression  of  the  owner's 
intent  stands  in  the  way,  but  that  the  matter  rests  quite  indif- 
ferent in  that  respect,  then  it  is  apprehended  on  the  principle  of 
analogy  above  noticed,  constructive  attendancy  of  the  term  takes 
effect,  of  course,  wherever  the  beneficial  ownership  of  the 
term  is  not  divided  from  that  of  the  inheritance  by  any  inter- 
vening  beneficial  interest  in  any  other  person,  just  as  at  law  a 
term  generally  becomes  extinguished  in  the  legal  inheritance 
when  they  meet  in  the  same  person,  and  no  estate  or  interest 
in  any  other  person  intervenes  to  keep  them  asunder. 

Terms  to  attend  the  inheritance  were  invented  partly  to  pro-  AUendant 
tect  real  estates  and  partly  to  keep  them  in  a  right  channel  (o),  ^^  kgep^^auaes 
80  that,  by  this  means,  the  dominion  of  real  property  is  kept  ^.*3^^^~ 
entire,  which,  without  the  attendancy  of  suchierms  could  not  num^tktm 
be, effected ;  for  protection  from  mesne  incumbrances,  implies  ^^[^^^.  -t 
of  course  that  die  ownership  of  the  term  and  of  the  inheritance  '' 

should  not  be  severed  by  any  intervening  beneficial  interest  in 
any  other  person,  known  to  the  owner  of  the  inheritance,  at  the 
time  of  his  purchasing  it ;  and  the  keeping  real  estates  in  a 
righi  ckannelf  and  the  preserving  the  dominion  of  them  entire, 
equally  supposed  the  same  coincidence  in  ownership  of  the 
term  apd  inheritance,  otherwise  they  could  not  be  made  to 
follow  in  one  channel,  nor  the  dominion  of  them  be  preserved 
entire.  And  wherever  the  beneficial  ownership  of  the  term 
^nd  inheritance  are  not  separated  by  any  intervening  beneficial 
interest,  known  to  the  owner  at  the  time  of  his  purchasing  the 
inheritance,  the  attendancy  of  the  term,  upon  the  inheritance, 
Jbecomes  essential  to  the  answering  the  above  ends ;  for, 
without  such  attendance,  property  in  the  same  lands,  united 
in  the  same  owner,  would  take  diflferent  channeb^  and  the 
dominion  of  real  estates,  instead  of  being  entire,  beeonae  splk 
and  divided  between  the  personal  and  real  representatives, 
and  indeed  leave  to  the  real  representatives  very  litde  but  the 
mere  name  of  property ;  f^r  an  inheritance,  expectant  on  a 
term  of  any  considerable  duration,  is  of  very  tittle  value  ;  so  [  488  ] 
necessary,  therefore,  is  the  attendancy  of  terois  under  the  cir- 


(Q)  Per  Lord  Hardwicke,   in  WWrn^hby  v.  WHlaugkhy,  postca,  495, 
using  tlie  language  of  the  older  cases.    See  Tiffin  v.  !ri^fi,  3  Cu.  Ca.  55. 
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a9  possible  between  the  rules  of  legal  and  equitable  estates,  m4 

aford  that  perplexity  and  inconvenience  which  would  neceaaanly 

result  from  the  application  of  two  different  systenw  of  property 

to  the  same  subject^  generally  regulate  the  latter  by  anal(^  to 

the  established  rules  and  regulations,  which  at  law  govern  Ai 

prevail  in  respect  of  the  former)  as  consolidated  with^  and  part 

[  485  ]       of,  the  inheritance^  and  as  belonging  to  the  heir,  being  but  as 

shadows  kept  on  foot  for  particolar  purposes. 

EtinUahie  But  when  the  practice  of  carving  out  terms  for  parUculsr 

t^Xidid  ill-     purposes  became  general,  it  followed  as  a  necessary  conse- 

keritwMemeH'   queuce  that  some  r^ulation  became  needful  with  respect  to 

^an,  mthaui  ^^^  application  of  such  terms  after  the  purposes  of  their  creation 

f"y  *^frj*?*"*^  ^^^  answered,  in  cases  where  they  were  not  etpressly  assigned 

becomes  Mitetid'  to  attend  the  inheritances.     It  was  plain  that  the  legal  owner  of 

^*f  such  term,  Was  not  intended  to  derive  any  bene6t  from  it.    Us 

exclusion  of  the  legal  holder  from  all  benefit,  was  clearly  in 
the  contemplation  of  all  parties.  The  specific  trust  of  the  term 
being  declared,  by  consequence,  any  purpose  beyond  that  was 
excluded  (w).  This  afforded  a  ground  for  the  interpotttion  of 
courts  of  equity,  who,  from  the  principle  of  general  analogy 
between  the  rules  of  legal  and  equitable  property  before  men- 
tioned, drew  this  conclusion,  tliat  where  the  beneficial  or 
equitable  ownership  of  a  term,  and  that  of  the  inheritance  met 
in  the  same  person,  undivided  by  any  intervening  ben^dd  m- 
ierest  in  another  per9on,  there  an  equitable  union  took  places 
and  the  term,  which  before  was  personal  property,  became 
annexed  to  the  inheritance,  and  attendant  upon  it  as  part  of  the 
unUse  eontraiy   same  estate  and  property,  unless  the  owner  expressed  his  iotent 

intention  be  eX"  ^      ^i  ^  -  .  ■  -^         •        r 

pressed  or  im-     to  the  Contrary  ;  for  any  expression  or  clear  mamfestatioo  oi 

plied  (f).  a  contrary  intent  by  the  owner  of  the  property,  would,  it  b 

[  486  ]     apprehended^  prevent  such  union  of  the  term  and  the  iuberit- 

ance ;  because  one  great  and  constant  aim  of  courts  of  eqni^i 

in  regard  to  property,  is  to  effectuate  the  manifest  intnitioB  of 

the  parties  interested  therein,  and  havbg  power  to  dispoie 

[it)  [S.  L.  postea,  836.— £4l.] 


Presumption  (^)  So  the  case  of  Hayter  t.  JM,  1  P.  Wms.  560,  proves  tint  any  M* 

rebuited  by        tatioD,  tfiovgh  roH  \n  law,  whicb  shewfl  an  intention  to  sever  flie  term  fnm 
parsL  the  inheritance,  will  be  sufficieiit  ibr  sacb  parpose.    And  ttierefore  a  teflB* 

tiiongh  limited  in  trust  for  A.  and  his  heirs,  will  devolve  on  thepcrsooal 
representative  of  A.,  if  it  can  be  coHected  t&at  it  was  so  Intended ;  HW 
▼.  Bakery  t  Freeni.  69;  see  also  ibid.  I3t ;  and  these  implicationB  of  Uw 
against  tiie  attendancy  of  terms,  may,  it  seems,  like  all  otiier  impUcatioos 
and  presumptions  of  law  and  equity,  be  rebutted  by  even  a  parol  declara- 
tion of  the  person  in  whose  favour  the  iaiplicatlon  or  presomptioa  is  diide* 
8«c  Sag.  V.  &  P.  596,  5th  edit. 
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thereof.  Now  thia  attendancy  of  a  term  where  no  trust  is  de<* 
dared  for  that  purpose,  is  merely  by  constructioo  in  equity ; 
but  equity,  which  aims  at  effectuating  the  intentioOy  will  never 
make  a  coostruction  contrary  to  the  declared  intent  of  the 
parties  interested.  But  supposing  no  expression  of  the  owner's 
intent  stands  in  the  way,  but  that  the  matter  rests  quite  indif- 
ferent in  that  respect,  then  it  is  apprehended  on  the  principle  of 
analogy  above  noticed,  constructive  attendancy  of  the  term  takes 
effect,  of  course,  wherever  the  beneficial  ownership  of  the 
term  is  not  divided  from  that  of  tlie  inheritance  by  any  inter* 
vening  beneficial  interest  in  any  other  person,  just  as  at  law  a 
term  generally  becomes  extinguished  in  the  legal  inheritance 
when  they  meet  in  the  same  person,  and  no  estate  or  interest 
in  any  other  person  intervenes  to  keep  them  asunder. 

Terms  to  attend  the  inheritance  were  invented  partly  to  pro-  AUendant 
tect  real  estates  and  partly  to  keep  them  in  a  right  channel  (o),  ^^  j^^  Mtofet 
8o  that,  by  this  means,  the  dominion  of  real  propoty  is  kept  *"^^^^^~ 
entire,  which,  without  the  attendancy  of  suchjerms  coold  not  num^tium 
be. effected ;  for  protection  from  mesne  incumbrances,  implies  ^^^^'aqj  -i 
of  course  that  the  ownership  of  the  term  and  of  the  inheritance 
should  not  be  severed  by  any  intervening  beneficial  interest  in 
any  other  person,  known  to  the  owner  of  the  inheritance,  at  the 
time  of  his  purchasing  it ;  and  the  keeping  real  estates  in  a 
righi  ckanmlf  and  the  preserving  the  dominion  of  them  entire, 
equally  supposed  the  same  coincidence  in  ownership  of  the 
term  apd  inheritance,  otherwise  they  could  not  be  made  to 
follow  in  one  channel,  nor  the  dominion  of  them  be  preserved 
entire.    And  wherever  the  beneficial  ownership  of  the  term 
9nd  inheritance  are  not  separated  by  any  intervening  beneficial 
interest,  known  to  the  owner  at  the  time  of  his  purchasing  the 
inheritance,  the  attendancy  of  the  term,  upon  the  inheritance, 
Jbecomes  essential   to  the  answering    the    above  ends ;    for, 
without  such  attendance,  property  in  the  same  lands,  uoitecl 
in  the  same  owner,  would  take  diflferent  channels,  and  the 
dominion  of  real  estates,  instead  of  being  entire,  HeeoBM  splk 
and    dirided  between   the    personal  and   real  representatives, 
and  indeed  leave  to  the  real  representatives  very  little  but  the 
mere  name  of  property ;  f^r  an  inheritance,  expectant  on  a 
term'  of  any  considerable  duration,  is  of  very  little  value  ;  so     [  ^9B  ] 
necessary,  therefore,  is  the  attendancy  of  terms  under  the  cir- 


(G)  Per  Lord  Hardwicke,    in  WUlmiffhby  v.  miloHgkhy,  postea,  495, 
vsinl;  the  language  of  the  older  cases*    See  Tiffin  v.  Tiffin^  %  Ch.  Ca.  55. 
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cumstances  above-^nentibned,  to  keep  real  estates  in  their  ri^t 
channel  ;  th^t  the  very  existence  of  real  property,  as  distin- 
guishes] from  personal,  seems,  in  a  great  measure  to  depend 
upon  it;  for  as  there  are. few  estates  in  which  there  are  not 
some  such  terms,  if  they  were  not  to  be  considered  as  attend- 
ant, the  whole  substance  and  value  of  the  estate  would  in  them 
devolve  to  the  executors  as  personal  property,  whilst  a  real 
representative  would  be  left  destitute  of  every  thing  but  the 
shadow  of  an  inheritance.    If  a  term,  therefore,  be  properly 
circumstanced  id  other  respects  for  attending  on  the  inheritance, 
it  seems  that  an  express  declaration  of  such  trust  is  not  ne- 
cessary to  make  it  attendant.    For  if  the  keeping  property  in 
its  right  channel,  ,and  die  preserving  the  dominion  of  it  be 
desirable  ends,  which  seems  unquestionable,  seeing  the  attention 
paid  them  by  our  courts  of  equity,  it  is  but  reasonable  to 
presume  every  owner  of  real  property  to  have  them  in  bis  in- 
tention and  wish,  unless  he  declares  the  contrary,    llie  utSkj 
of  these  ends  remains  the  same,  whether  a  man  expresses  his 
intent  to  attain  them  or  not ;  and  therefore,  ^or  any  Aing  that 
appears  to  the  contrary,  the  general  ground  upon  which  equity 
considers  terms  as  attendant  upon  the  inheritance  subsbts  in 
[  489  ]       the  one  case  as  well  as  the  other,  indeed,  so  iar  as  the  intention 
or  assent  of  the  owner 'is  requisite  to  effect  or  complete  such 
atteiidancy,  it  is  but  equitable  to  infer  it  from  his  silence,  for  it 
would  be  injurious  to  impute  to  any  man  a  want  of  assent  or 
inclination  to  what  generally  appears  to  be  convenient  and  de- 
sirable, unless  he  expresses  it  himself.    All  the  reasoning  in 
support  of  the  attendancy  of  terms,  proceeds  on  grounds  in- 
dependent of  the  owner's  declaration  of  such  a  trust,  aud  there- 
fore is  applicable  in  its  full  force  to  those  cases,  where  no 
such  declaration  exists. 
'^erm  to  pau         Therefore,  if  a  man  seised  in  fee  of  lands  (x),  raises  a  term 
an^  tlSg        ^^^  payment  of  his  debts,  without  saying,  that  after  his  debts 
paid.  paid,  the  term  shall  cease,  or  attend  the  inheritance,  yet  equity 

of  course  says,  that  after  the  debts  paid^  the  term  shall  attend 

the  inheritance. 

PariutideeUini^      So  if  a  man  seised  in  fee,  creates  a  term  for  ninety-nine  years, 

^^ienn  ^  that  ^^^  declares  some  trusts  of  the  term,  m.  in  trust  For  himself 

rrmauM  at-       for  life,  and  afterwards  in  trust  for  his  wife  for  life,  and  there 

stops,  without  declaring  any  farther  trusts,  it  is  plain,  and  bss 
been  resolved  in  equity,  that  after  the  trusts  that  are  declared 

ft 

<x>  AmiL  2  Vent.  359. 
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shall  be  expired,  Ihe  term  diall,  from  thenceforth^  be  attendant      [  490  ] 
upon  the  inheritance  (h). 

This  principle,  (that  when  the  trusts  declared  concerning  a  JLmm  wtOumt 
term  determined,  the  term  should  attend  the  inheritance)  once  MtaUend!^ 
established,  led  to  another,  namely,  that  if  the  tenant  of  the  fee  ^  ^^"^  ^^^^^^ 
made  a  lease  for  years,  without  any  consideration,  and  continued 
in  possession,  and  declared  no  trust  concerning  the  term,  the 
trust  would  be  for  him  and  his  heirs,  a  trust  attending  upon 
the  reversion  and  inheritance ;  for  the  res  gesite  evinced,  that 
no  benefit  was  intended  the  trustee.    Therefore  if  a  man  seised 
in  fee  (y),  make  a  lease  for  ninety-nine  years,  without  any  con- 
sideration, and  continue  in  possession,  this  lease  will  be  in  trust         % 
for  him  and  his  heirs,  a  trust  attending  upon  the  reversion  and 
inheritance  (I). 

(y)  Vide  %  Vertt.  359. 36n 


(H)  See  also  But  y.  Sianrfordy  1  Salk.  154.    Heoce  It  follows,  that  if  in   /»  ^ip^  catet 
a  mortgage  transaction  an  outstanding  term  be  acquired  in  for  the  security   termi  wUl  4rf- 
of  tfie  mortgagee,  and  assigned  to  a  trustee  ojf  his  nomination,  with  a  de-   ^^^  wUhtmi 
claration  of  trust  in  ki$  favour  only,  without  more,  it  will  attend  the  inherit*   crpress  ieeU' 
ance  after  and  until  the  mortgage  money  be  paid  off.    In  the  case  of  a  partial   rtUiom  • 
assignment  of  the  term,  so  much  as  is  assigned  will,  it  seems,  attend  the 
inheritance,  without  any  express  declaration  for  that  purpose ;  as  if  a  pur- 
cliaser  or  mortgagee  obmin  an  assignment  of  a  term  all  but  a  few  days,  it 
will  (except  as  to  the  nominal  reversion)  be  deemed  attendant  on  the  inhe- 
ritance  without  more ;  for  the  mortgagee  or  purchaser  will  in  reality  have  ' 
the  entire  bene6cial  interest  in  the  term,  and  consequently  there  will  be 
nothing  from  wliich  it  may  be  inferred  that  the  parties  meant  it  to  continue 
a  term  in  gross.    But  if  the  term  be  subject  to  rents  or  diarses  In  favour   j^^  •f    ^ 
of  other  |>ersoo8,  whereby  the  purchaser  has  not  substantiaflv  the  whole   gtrndudnma^ 
beneficial  interest  in  the  estate,  there  an  express  declaration  will  be  necessary     -^  ber^ml 
to  make  the  term  attendant  on  the  inheritance,  and  the  mere  Intent  of  the  -Vf^      resero- 
purchaser  to  purchase  the  whole  interest  and  make  the  terra  attendant  on 
the  inheritance  will  not,  it  seems,  vary  the  case.    If,  therefore,  the  nominal  < 

FOTersion  reserved  be  made  subject  to  rents  and  charges  in  lavonr  of  other 
persons,  this  will  prevent  the  attendancy  of  the  term  without  an  expreM 
declaration ;  for  the  whole  beneficial  interest  will  not  then  be  in  the  mort« 
gai^ee  or  purchaser :  as  in  Seott  v.  FenhouUt,  t  Bro.  C.  C»  69,  where  one 
purchased  the  fee  simple  in  his  own  name,  and  took  assignrnents  of  certain 
terins  relating  to  the  premises  in  the  names  of  trustees,  excepting  however 
a  nominal  reversion  of  eleven  days  to  other  tmstees,  wlio  it  was  declared 
ahoold  stand  possessed  of  such  reversion,  in  trust  to  raise  certain  small 
reotB,  and  the  purchaser  expressly  stipulated  for  tlie  payment  of  the  rents 
to  the  trustees  of  the  reversion,  and  entered  into  the  usual  covenants  for  that 
purpose,  (to  which  mo<Je  of  assignment  the  ^rms  were  confined  by  the  ori- 
l^al  trusts  on  their  creation,)  the  terms  were  holden  to  be  terms  in  gross, 
aod  not  attendant  on  the  inheritance.  See  this  case  commented  on  by 
Mr.  Suffden,  in  Trea.  on  Ven.  Sc  Pur.  p.  883,  5th  edit,  and  the  notes  of 
Mr.  Belt,  l  Bro.  C.  C.  69. 

(I)  In  like  manner,  if  a  term  be  raised  in  a  will  or  settlement,  and  no    T^rm  to  be  0m 
use  or  tmst  declared  of  it,  it  will  attend  the  inheritance,  unless  a  manifest   tisss  tffler  mm* 
intention  to  devote  it  to  another  purpose  appears.    In  the  case  of  Braum   tiuudy  nons 
r.  JantMy  1  Atk.  191,  the  settlement  went  on  (after  limitations  to  the  wife    declared,  ti  4lk» 
for  iter  jointure)  to  limit  the  estate  to  the  use  of  trustees,  their  executors,  ^^nds • 
Arc.  for  the  term  of  ninety-nine  years,  for  such  uses  as  were  thereinafter 
flaentioned;   but  none  were   afterwards  declared.     The  counsel  for  the 
plaUstiff  objected,  that  as  there  was  no  decla^ition  of  the  trusts  of  the 
term^  a  resnlting  trust  arose  for  the  donor  of  the  settlement  beneficially,  as 


Smt,  if  44-         And  the  case  u  not  altered  (2)^  though  a  term  taken  in  be 
*Sm/^,  ^M  CM-    expressly  limited  to  the  owner  of  the  ke,  his  executors,  and 
««<••»>  **•        administrators. 

(z)  1  p.  Wms.  375.    Goodrighi  ▼.      Stanford,  %  Vein.  520.  S.  C.  1  Salk. 
JS^itf,  S  SerJ.  Will.  3S9y  and  Bmt  r.      154,  pMtea,  491. 


■0  mach  of  his  interest  in  Uie  estate  tiadisposed  of.    Lord  Hardwtcke 

it  had  been  so  determined  in  the  case  of  volnntary  settlements  and  wills ; 

but  the  qaettloa  was,  whether  »  settlement  to  a  husband  for  lii«y  with  wt* 

mainder  to  trustees  to  preserve  contingent  remainders,  with  remainder  to 

the  wife  fUr  Ufe  fov  lier  jointure,  and-  after  the  decease  of  lioth  to  tnu- 

tees  for  ninety-nine  years,  on  snch  trusts  us  thereafter  expressed;  and  alter 

the  detennination  of  that  estate  to  the  first  and  every  other  sons  in  tail, 

whetiber  snch  a  settlement  was  not  for  a  valuable  consi^leratioii,  aB4  in  the 

nature  of  a  contract,  for  the  benefit  of  the  wife  for  her  jointnre,  and  a 

provision  for  the  benefit  of  the  issue,  which  his  Lordship  thought  it  <:er- 

tainly  was ;  observing,  that  the  court  always  took  agreements  of  tins  kind 

according  to  the  nature  of  the  agreement  itself;  and  in  the  case  before 

him,  the  limitations  to  the  sons,  af£r  this  term,  would  not  be  worth  half-a- 

crown,  if  the  plaintiff's  objection  should  prevail,  which  would  overturn  and 

defeat  the  uses  of  the  settlement ;  an€l  therefore  if  the  husband  hud  been 

the  plaintiff  in  the  cause,  the  court  would  have  considered  it  merely  as  a 

tmist  term  to  attend  the  iAheritance  according  to  the  Itmitatioos  in  the 

aetUenent. 

Sitmt  fan?,  if         ^^  another  and  more  modem  caae,  where  the  testator  devised  lands  to 

term  6e  emM^   tmalees  lor  ninetv-nine  yean,  upon  trusts  to  be  afterwards  declared  in  the 

ly  miUt  tmi  no*    ^>'W  ^^  after  me  expimtion  of  the  said  term,  he  gave  the  sane  fands  to 

taniradielory       Mv^nd  tenants  for  life  witbont  impeachment  of  waste,  wit4>  remainders 

uktmtUm  ap*       ^^^'  ^n  strict  settlement,  but  declared  no  trusts  of  the  term,  the  court  held, 

pears.  ^<^t  there  was  no  resulting  trnst  for  the  personal  representadvea  of  the 

testator,  bnt  that  the  term  should  attend  the  inheritance.  The  Lord  Chan- 
eelier  observing,  that  if  a  precedent  had  been  before  the  attorney  in  draw- 
log  the  win,  he  woold  have  used*  the  words,  **  and  foom  and  after  the  ex 
piration,  or  other  sooner  determination  of  the  said  term,  and  in  the  mean 
time  sufajeet  thereto,  and  to  tlie  trusts  thereof,"  then,  ^c.  That  the  pro- 
habiUty  was,  the  tmsts-were  for  jointures  for  tenants  for  iifo  in  possessioa, 
longer  terms  being  nsnally  ndsed  for  yonnger  children's  portions.    The 

rstion  on  the  wliole  witt  was,  whether  the  intention  was  not  sufficiently 
lared  wiithettt  the  above  technical  words,  from  the  power  given  of  making 
Dictum  in  pre*  Isatfes,  as  weU  as  from  what  lie  had  said  as  to  the  plate  i  And  his  Lordsbm 
ceding  euu  mtt  Mud  he  had  some  manoscript  cases  of  Lord  Harawicke's  which  he  wonla 
ngreed  fo.  Inspect,  at  he  was  surprised  at  the  doctrine  attributed  to  Lord  Hardwicke 

in  Brawn  ¥.  Jea^s ;  1  Atk.  191.  et  nbi  supra.  At  the  sitting  of  the  court  on 
a  futnre  day.  Lord  Eldon  said  he  llad  not  been  able  to  find  any  thing 
amongst  his  own  manuscript  cases,  but  he  had  been  fovoured  by  Mr.  Edea 
with  a  raannseript  note  of  Lord  Northington's,  of  what  Lord  Bardwicke 
•aid  in  Brown  v.  Jmms,  which  principally  differed  fVom  the  report  in  Afityns, 
in  not  mentioninf  wills  as  well  as  volnntary  settlements.  Lord  Eldon  Ait- 
ther  observed,  tliat  he  had  looked  into  all  the  cases,  and  was  under  tlie 
painfiil  necessity  of  giving  an  opinion  contrary  to  the  dictum  of  Lord  Hard- 
wicke as  reported  by  Aikyns.  But  at  the  end  of  the  manuscript  note 
wUeh  had  been  read,  Lord*  Hardwicke  apfieared  to  have  said,  ^  he  woold 
not  defeat  Ibe  settlement,  nor  decide  contrary  to  the  words  of  it."  Bj 
these  words  it  appeared  that  Lord  Hardwicke  thought  the  intention  of  the 
parties  should  be  considered.  '  If  the  case  were  clear,  that  the  testaitor 
meant  that  the  parties  under  the  will  in  qnestion  should  not  take  till  tbe 
end  of  ninety-nme  vears,  it  must  be  so.  llut  if  upon  the  whole  of  the  wiH 
the  testator  intended  that  the  tsnants  for  Hfo  should  take  beneficially,  tbe 
term  of  years  was  then  subject  to  their  estates.  Lord  Eldon  thought  there 
vpas  enough  in  the  will  before  him  to  shew,  that  the  tenant  for  life  and  those 
jftBpawiinder  should  enjoy  the  estates  Kmited  to  them;  and  therefore  that 
the  proposition,  that  the  term  was  in  the  pentonal  representative,  conid  oof 
be  soppertadL  The  decree  was,  that  the  term  formed  no  part  of  tbe  per* 
sooai  estate,  but  attended  the  inheritance  accovdhig  to-  ^e  limitatioBs 
tained  in  tbe  will.    Sidney  v.  3Iillcr,  Coop.  Rep.  206. 
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^nd  if  9,  mtn  pivrcbMea  l9iid(o)^  wni  take*  the  fee  in  bis  Tem 
6WI1  CMm9^  and  nii  astigiMneDl  of  a  movtgage  tem  m  a  tfu^€t\  *^^y^^^ 
fiame>  Iho  term  abnU  attend  the  lahertUiBcey  although  not  so  w^»d9eim€d* 
declared  in  the  assigiunent  of  il;  for  the  purchaser  beconsts      [  491  1 
both  the  band  to  receive  and  the  hand  to  pay  off  the  mortgage 
QMHieur;  the  debt  therefore  is  extinguished,  and  the  mortgage 
term,  qua  sueh^  gone ;  then,  ffaoogh  the  term  itaalf  la  not  ex- 
tinguished in  point  of  law,  being  in  a  trustee^  jefc  it  becsflsesi 
attendanl  upon  the  inheritancei  and  must  foUocw  it  ia  eqtMfcj^ 
as  if  it  were  onde  to  dc^  so  bgr  the  act  of  the  pasty  (k)« 

(«)  T^iLV.T^y  iVem.  1.  Goodrifhi  v.  SayUi,  S  Serj.  Wilt.  329. 


(IQ  So  if  a  person,  take  an  assignment  of  the  tenn  in  his  own  name,  and'  Fee  Msigmd  If 
a  coiTeyauee  of  tfaic  fe6  in  the  Mune  of  a  trustee)  the  temv  will  attend  the   trusUe^  tmm 
inheritance  without  any  express  declaratioQ.    Lem^on  als.  ■»  S  Ch.    tUtetuk  withoia 

Ca.  156.    Dow«€  V.  Fercivalf  1  Vera.  104.    Attorney-General  v.  SandSf  S  Ch.    i^daratUm. 
Rep^  19.  SS.  9d  edit ;  and  if  tlie  term  hie  assigned  t»  ^  tmitee  in  trmt  for 
the  purchaser,  his  e^cutors,  administrators,  and  assigns,  without  the  wor4 
**  heirs,"  it  will  nevertheless  be  an  attendant  term.    Besi  ▼.  Stoned,  Pre. 
Clu  S$4.    Vifin,  %.  Tiffif^^  nbi  soDn^    HoU  v.  Holt,  1  P.  Wms.  S74,  cited. 

And  the  same  rule  prevails  where  a  man  possessed  of  a  term  tor  years    LsMtee  MnAflft* 
contracts  for  the  pwchase  ef  the  inheritance ;  4br  the  vendor  stands  seised    j^^  inbrnt- 
iu,  tvnat  for  the  piM'ch^ser  from  tlie  time  of  the  contract.    This  wa&  decided    ance  term  €t- 
bk  Cttpel  V.  Girdler,  9  Ves.  509,  where  a  testator  having  a  lease  in  his  own    temh  b^ore 
naoM,  contracted  for  the  pavehase  of  the  iaheritance  sobsequently  to  the   ^onttfyaiice  es- 
making  of  his  will,  and  died  before  the  conveyance  to  him  was  completed,    ^cuted. 
Having  contracted  for  the  pnrchase  of  the  inheritance,  he  became  complete 
owner  of  liie  whole  estate ;  fi>r  it  waM  clear^  the  Master  of  the  KoU^  said^ 
that  in  a  court  of  equit;y,  a  party  who  had  contracted  for  the  purchase  of  an 
estate,  was  equitable  owner.    The  vendor  was  a  trustee  for  him.    If  he 
hf^  by  his  wUI,  a^rwarda  disf)08ed  of  al4  his  tands,  this  estate  would 
have  passed  by  that  will;  and  his  Honour  tlionght  it  had  been  long  establish- 
ed, that  where  the  same  person  has  the  iaherittmoe  and  the  teraain  hiaaell^ 
tlioogh  be  may  have  iu  one  the  equitable  interest,  and  the  legal  estate  in  the 
otber,  the  inheritance  draws  to  itself  the  term  and  makes  tbat  attendant 
npon  it.    That  appeared  (mm  fVbitehwrcky.fVkUckurch^  SP.  Wms.  «36. 
Goodrigkt  v.  Sojfjletf  t  Serj.  Wils.  349,  and  many  other  cases,  [see  Mr.  But- 
ler's note  to  Co.  Litt.  290  b.  n.  1.  s.  13J  and  he  did  not  apprehend  that  \t 
was  then  open  to  dispute. 

Sir  William  Grants  decision  was,  that  the  residuary  togatees,  under  the    GeneroJ  rule 
will  of  the  said  testator,  had  no  claim  to  the  term  against  the  heir,  because    a$  to  ^l*ttt"^ff- 
tke  tarm  was  attendant  on  the  iaheritance  in  favour  of  the  heir.    Ia  tJlia  termi, 
C9orse  of  his  jud^eat^  his  Honour  referred  to  Cook  v.  Cock,  1  RolL  Abe. 
616,  pk  3.  H^utt9  V.  FaUarfoa,   t  Doug.  717.  cited,  4th  edit.,  and  Best  v. 
Stmn^fatA,  (abi  inCka,  ia  text),  which  latter  case  be  observed,  determined 
the  nUe  as  to  the  attendapcy  of  Urms  to  be,  that  whece  a  term^  if  ia  the 
in  nan  peraon  who  has  the  iaharitofice  would  merse>  there  it  must  attend. 
Mr.  Vesey  adds»  <'  see  also  S  Ves.  jun.  429.  60%.  6  ibid.  822.  and  8  ibid. 

It  is  likewise  open  to  remark,  that  a  further  rule  in  equity  is,  that  a  term    Term  ^ttenda 
•tteiMfing  the  inheritance,  will  attend  all  the  estates,  charges,  and  incura-   mew  uses  wUk* 
bfaoces,  subsisting  oa  such  inherita^e.    If,  therefore,  after  a  term,  has    out  declaration, 
been  assigned  to  attend  the  inheritance,  a  mortgage  or  conveyance  be  made 
of  the  estate  for  a  valuable  consideration,  the  trust  of  the  term  will  imme- 
diately follow  the  limitations  of  the  inheritance,  and  the  trustee  will  be  a 
tcisatea  for  tlie  new  use  without  any  further  assignment,  as  against  the 
jmmtor,  and  all  persons  claiming  as  volunteers,  with  notice.     Charlton. 
▼*  Z-e»,  3  P.  Wmsw  328.     It  is  Iwwever  tlie  practice  of  conveyancers,  to 
insist  npon  the  actual  assignment  of  all  outstanding  terras  to  a  to^ustee  for 
the  porchasec  or  mortgagee.    And  this  practice  should  he  uniformly,  lol- 
Ipvredy  fojr  the  reaspos  ooticed  m  P-  471.  of  this  edit.  notea(S)  and  (T)« 
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Admimsirmtor  A  feme  9oh  seised  in  fee(b)f  upon  her  marriage  with  A., 
term  Umited  to  >nade  a  lease  to  truslees  for  one  hundred  years,  in  trust  for  her 
talMtete  ifr  husband  for  life,  remainder  to  herself  for  life,  remainder  to  the 
tu  pMrpo9€  issue  of  that  marriage,  remainder  to  the  wife,  her  executors  and 
hmmg  €€Med.    admimstrators.    The  husband  died  without  issue,  she  manied 

a  second  husband  and  died,  and  the  question  was,  whether  tUs 

term  should  be  attendant  upon  the  inheritance,  or  should  go 

to  the  husband  as  a  term  in  gross  i    Et  per  curiam.    It  is  a 

term  attendaint ;  because  the  trust  for  which  it  was  created  is 

at  an  end  (l),  the  first  husband  beii^  dead  without  issue. 

A  term  to  So  it  ia,  where  a  term  is  raised  to  pay  portions  (c),  and  the 

tituJeiter  ^    portions  are  paid  ;  or*  a  termor  purchases  the  inberitaoce  in 

^iratiwitf.     try3t^  the  term  shall  be  attendant. 

r  499  1  And,  except  as  to  creditors,  the  same  principle  applies  when 

One  Aoovv  the  fee  is  placed  in  trust  (cf),  and  tlie  term  taken  by  the  owner 
inkerilimeelm     ^f  ^he  fee;  for  it  is  the  union  of  the  beoefidal  ownership  of 


^lendM^  the  term  and  of  the  inheritance,  undivided  by  any  beneficial 
ikmigh  no  dtf-  interest  in  any  other  person  known  to  the  owner  of  the  inherit- 
ceptM^^W"  '°^  ^^  ^^^  ^^^  ^^  ^^  purchasing,  which  constitutes  that  coo* 
diiere),  nection  or  relation  betweeiT  them,  which  is  the  ground  of  the 

term  being  considered  as  attendant  upon  the  inheritance ;  and 
in  this  respect  the  connection  in  the  ownership  is  substantially 
the  same,  whether  the  inheritance  be  in  the  owner  and  die 
legal  estate  in  the  trustee,  or  the  case  reversed,  and  coosequentlj 
the  same  call  for  the  attendancy  of  the  term  to  keep  real 
property  entire  in  one  channel,  subsists  in  both  cases  (n). 

(6)  Beet  v.  Slta^ferd,   Salk.  154.  iVern.  5«0.      Goodiight  <•  Sej^ 

«Vem.  5J0.  [AC.  Pre.  Ch.  «5S.  iSerj.  WiU.  S. 

S  Freeni.  288.— JEtf.]  (d)  Domee  v.  DeriveU,  1  Vera.  134. 

(c)  Beet  V.  Stmrferd,    Salk.  154. 

Tnet  ef  term  W  In  Uke  manner,  in  Dartdeon  v.  Foley ,  %  Bro.  C  C.  SOS,  where  A-t^ 
exkoMOted^  U  ^itl  K*ve  las^ls  to  trustees  for  certain  terms,  with  reminder  to  L4irt 
edteieie.  Folev  and  E.  Foley  for  life,  and  the  trnsts  of  the  terms  were  for  jwyn^' 

of  scheduled  debts,  and  to  make  an  allowance  to  Lord  Foley  and  £.  Fol^ 
The  debU  being  paid,  it  was  held,  tliat  a  trast  resalted  to  the  tenaBti  for 
life  ;  Lord  Thuriow  observinff,  that  tlie  rule  of  law  was,  that  where  tbe 
trusts  of  a  tenn  are  exhausted,  a  trust  results,  for  the  want  of  a  farther  all- 
position,  to  the  legal  tenants.  So,  Lord  Eldon,  In  Mmmdrett  ▼.  Meeairph 
10  Ves.  270,  said,  be  collected  from  all  the  autliorities,  that  when  tiie  ptf- 
poses  of  the  trust  are  once  satisfied  In  equity,  tbe  ownenfaip  of  the  ttra 
Delongs  to  the  owner  of  the  inheritance,  whether  declared  by  the  otvpen 
conveyance  to  attend  the  inheritance  or  not :  it  was  not  unusual  to  inwrt 
that  express  declaration  in  the  original  conveyance,  yet  it  was  not  ancon- 
mon  to  omit  it ;  but  whetlier  it  were  inserted  or  no^  the  doctrine  of  eqsitj 
was  th^  same,  that  the  term  would  attend  the  inheritance. 

(M)  Unless  there  be  a  special  proviso  determining  tbe  term  on  tbe  per- 
formance of  the  trusts  for  which  oie  term  was  raised. 

(N)  The  same  law  was  stated  and  recognized  in  Capel  ▼.  Girdltr^  9  vef. 
509.  cited  in  note  (K),  aatea,  p.  465,  of  thut  edition. 
IVrm  ia  re*  On  the  subject  of  implied  attendances^of  terms,  it  is  further  ^^^^ 

wUi       able,  that  if  the  owner  of  the  inheritance  have  also  a  aatSslied  term  veitea 


ottend. 


AND   THE   noCTBINE   OF   TACKINO.  4(J5 

All  terms  so  circumstanced  as  that  they  would  merge  if  vested    if  anv  difftr^ 
in  the  owner  of  the  inheritance  (e)  together  with  the  inheritance,  exwvJfJTSi- 
being  considered  both  at  law  and  in  equity  as  terms  attendant  J^^  aHendw^t 
upon  the  inheritance,  whether  they  be  declared  so  or  not ;  a 
question  arises,  whether  there  be  any  distinction  between  terras       [  493  ] 
limited  expressly  to  attend  the  inheritance,  and  terms  attending 
the  inheritance  as  a  resulting  trust  by  implication  of  law,  as  to 
the  capdBity  of  being  made  use  of  to  defend  a  third  against  a 
second  mortgagee,  where  the  former  is  free  from  the  impu« 
tation  of  notice.    . 

Previous  to  the  case  of  fVilloughby  v.  Willoughby  {f\  a   Onctmjrpoied 
notion  generally  prevailed,  that  although  a  satisfied  term  re-  itfJ/d^S- 
sulting  by  operation  of  law,  might,  if  got  in,  be  made  use  of  to  '^n^'*  could  imI 
protect  a  purchaser,  a  term  once  assigned  to  attend  the  inherit'  ^Jhaner.^lni^ 
ancty  could  not  be  so  applied  ;  for  it  could  not  enure  to  any  ^^* 
other  purpose  than  that  prescribed,  unless  severed  again  by  the 
owner  of  that  inheritance;  but  in  that  case  Lord  Hardwickd 
explained  this  distinction,  observing  that  its  applicability  to  such 
purpose  was  an  unavoidable  consequence  of  the  rule,  that  '^  a 
purchaser  for  a  valuable  consideration,  and  without  notice,  shall 
not  be  hurt  in  equity.'* 

The  facts  of  the  case  were  as  follow : 

George  Willoughby,  being  seised  in  fee  of  an  estate  in  W.  AUendtmt  term 
(subject  to  a  mortgage  term  for  five  hundred  years)  by  articles  JJ^^^j^. 
dated  12th  November,  1717,  made  upon  his  marriage,  agreed  mgmdtopro' 
to  settle  this  estate  to  the  use  of  himself  for  life,  and  afterwards   Jagee,  !nM<  * 
to  the  intent  that  his  wife  should,  out  of  the  rents,  &c.  of  part,   '^^  a«^aw 

.  .  .  .  mode  attend* 

take  an  annuity  of  £50/.  by  May  of  jointure,  with  remamder,  as   mu. 

to  tbe  whole  estate,  to  the  use  of  the  first  and  other  sons  of  the      [  ^94  ] 

marriage  in  tail  male,  with  remainder  to  George  Willoughby  in 

(0)  Goodright  y.  Sayles,   t  Serj.  S.  C.  1  T.  R.  763.    This  cue  is  said 

Wits.  3^29,  et  vide  postea,  633.  by  Butler,  org,  in  2  Jac.  &  Walk. 

(/)  HiUnughby  ▼.  WiUoughb^^  in  5«,  to  be  tiie  Magna  Charta  of  this 

Chan.  June  I9th,  1756.  [Vide  etiam  branch  of  the  law.— £</.] 


in  hiniy  but  which  is  prevented  from  merging  by  reason  of  another  term  in- 
tenreniog,  the  fortner  term  will  attend  the  inheritance  without  any  express 
declaration  for  that  purpose,  although  the  intervening  term  may  be  on  trusts 
which  are  still  subsisUng.  WhUchMrch  v.  Whiiekwrch^  %  P.  Wms.  236.  9  Mod. 
124.  GUb.  Eq.  Ca.  168.  '  % 

In  the  case  of  Dwne  v.  Derivallf  quoted  in  tlie  text,  it  was  determined^  Custom  ef  Lorn- 
that  if  a  f/eeroan  of  London,  possessed  of  a  term,  purchase  the  inheritance  don» 
in  the  name  of  a  trustee,  tlie  term  will  not  be  subject  to  the  custom  of  Lon* 
don,  though  no  trust  be  declared  of  the  term  to  attend  the  inheritance. 
The  custom  affects  the  personal  estate  only  of  the  freeman,  (2  P.  Wms. 
274)  and  not  his  real  property.  Rich  v.  Rich,  2  Ch.  Ca.  160.  Tiffin  v.  Tiffin , 
t  Freem.  66.  Nevertheless  a  mortgage  in  fee  has  been  held  to  be  within 
the  custom.    Thombonmgh  v.  Bgker,  1  Ch.  Ca.  285. 

GG 
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fTifidiyity  r.    fee,  with  a  power  for  the  Mid  George  to  chaiige  die  estate  by 
WiUtm^tff.      ^m  Qf  j^^  ^.jiii  iiio  payment  of  SOOO/.  for  die  portioot  of 

bis  younger  children.    At  this  tune  the  estate  was  subject  to  t 
mortgage  for  a  term  cf  yearS|^  as  mentioned  above,  which,  being 
satisfied,  the  said  term  was  by  indenture,  dated  ITtb  August, 
1718,  assigned  to  SheUing  and  Popham  and  their  executon^ 
tqpon  tnut  for  6.  W.,  his  heirs  and  assigns,  to  attend  the  h^ 
heritance.    A  settlement  was  made  of  the  estate  14th  March, 
1718,  pursuant  to  the  articles:  14th  March,  17^0,  Geoige 
Willoughby  made  his  will,  and  thereby  executed  the  power 
reserved   to  him,  by  charging  the  estate  with  3000/.  for  tbe 
portions  of  his  youif  er  children,  and  afterwards  died,  leaving 
Jane  his  widow,  Henry  his  eldest  son,  three  daughters,  and  s 
younger  son  George.    Henry,  having  attained  his  age  of  twenty- 
one  jears,  and  being  tenant  in  tail,  suffered  a  recovery,  and 
limited  the  estate  to  trustees  in  fee,  to  the  use  of  such  person 
[  495  ]      snd  persons,  and  for  such  estilte  as  he  should  by  deed  appoint. 
Henry,  in  pursuance  of  his  power,  by  indenture  dated  in  June, 
1751,  for  securing  870/.  which  be  had  borrowed  of  Jane  his 
mother,  declared  the  trustees  should  stand  seised,  and  the  estate 
be  charged  with  the  payment  of  this  sum  and  interest.    The 
term  of  five  hundred  years  still  standing  out  in  SheUing  and 
Popham.     Afterwards  Henry  borrowed  800/.  of  the  defendant 
Cripps,  and  for  securing  this  with  interest,  by  indentures  of  lease 
and  release,  dated  14th  and   15th  June,  1752,  he  conveyed  tbe 
estate  in  mortgage  to  Cripps  and  his  heirs  ;  tbe  same  day,  Sbel- 
ling,  the  surviving  trustee,,  assigns  the  term  of  five  hundred  years 
to  Boot,  upon  trust,  in  the  first  place,  to  protect  tbe  'estate 
limited  to  Cripps  and  his  heirs  from  mesne  ipcumbrances,  and 
iubject  thereto,  to  attend  the  inheritance.    It  appeared  upon  tbe 
evidence,  that  Cripps  had  full  notice  of  the  articles  and  aettle- 
njent,  and  that,  notwithstanding,  in  the  release,  he  took  a  co- 
Tenant  from  Henry  that  the  estate  was  free  from  all  incum- 
brances except  the  five  hundred  years  term,  and  the  several 
mesne  assignments  thereof;  but  it  did  not  appear  that  be  had 
notice  of  the  mortgage  to  the  mother.    The  bill  was  brought  by 
Jane  the  mother,  and  the  younger  children,  for  payment  (by 
sale  of  the  estate)  of  the  arrears  of  her  jointure,  tlie  300O/.  to 
[  496  ]     younger  children,  and  the  870/.  to  the  mother,  and  that  then  the 
rest  of  the  incumbrances  might  be  paid  according  to  their  order 
and  priority.    The  defendant  Cripps  insisted  that,  as  the  legd 
estate  was  in  Boot,  his  trustee,  and  as  he  was  a  purchaser  for 
a  valuable  consideration  and  without  notice  of  the  fiiat  moit* 
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gage,  he  was  edtilled  to  1m  preferiied  in  payment  of  his  mott-  wm^gkh^  ▼« 
gage,  upon  this  principle,  that  he  had  both  law  and  equity  on  ^^^^^^h^ 
bis  side^  and  the  modier  only  equity. 

Lord  Hardwitke  divided  the  case  into  two  questions,  the 
first  of  which  is  ah>ne  necessary  to  be  noticed  at  present  (oX 
namely. 

Whether,  this  term  being  assigned  to  SfaelUng  and  Popham 
npon  an  express  trust,  Cripps  could,  in  equity^  have  the  benefit 
of  it  to  protect  this  mortgage,  if  he  had  bad  no  notice  of  any 
of  them  i 

This  question,  his  Lordship  said,  depended  upon  three  con» 
siderations;  namely. 

First,  What  is  the  nature  of  a  term  to  attend  the  inbe«- 
ritance  ? 

Secondly,  What  kind  of  grantee  b  entitled  to  the  protection 
of  such  a  term;  or,  in  other  words,  in  whose  hands  such  a  term 
shall  be  allowed  to  protect  the  inheritance  ? 

Thirdly,  Against  what  estate,  charges,  and  incumbrances,  the      [  497  ] 
protection  arising  from  such  a  term  shall  extend. 

His  Lordship  upon  the  first  said,  that  terms  to  attend  the  Nature  of  ai« 
inheritence  are  the  creatures  of  a  court  of  equity,  and  were    '  "*'* 

invented  partly  to  protect  real  estates,  and  partly  to  keep  them 
iti  a  right  channel :  here  arises  a  distinction  between  terms  in 
gross,  and  terms  to  attend  the  inheritance,  though  at  eommon 
law  they  are  the  same ;  for,  tn  equity,  such  a  term  shall  be 
applied  according  to  the  uses,  estates,  and  charges  which   the 
owner  of  the  inheritance  has  carved  out  of  it.     In  equity  the 
eotwideration  always  u,  who  has  the  real  r^ht  in  consciences 
saad  where  the  termor  for  years  is  but  a  trustee  for  the  owner 
of  the  inheritance,  he  shall  not  keep  out  the  cestui  que  tru^ ; 
and  therefore  the  term  is  liable  to  all  his  charges.    These  terma 
^ere  not  known  till  Queen  Elizabeth's  time,  as  appears  by 
Pemberton  s  argument  in  the  Duke  of  Norfolk's  case  ;  before 
that  time  the  law  looked  upon  them  with  a  jealous  eye,  as  they 
tended  to  defeat  the  crown  of  its  forfeitures,  and  the  lord  of  the 
fruit  of  his  tenures.   And  wherever  a  term  is  vested  in  a  stranger 
in  trust  for  the  oivner  of  the  inheriunce,^  this  court  has  always      [  493  ] 
«aid,  that  it  shall  be  liable  to  and  affected  by  all  the  incum- 
brances created  by  the  owner.    Equity  will  unite  the  term  and 
niberitance  to  kee[i  the  property  entve  i  as  where  he  who  has 


Mo^d'iktiat,  4S0,  .f  thb  editim,  note  (S). 
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wuiou^hby  T.  the  inheritance  in  tail  tufifers  a  recovery,  the  term  willfolhm 
HiUifughiMf.       1^  j^,  declared  upon  that  recovery.    This  doctrine  has  alwajfi 

had  its  full  effect  in  dises  between  the  heir  of  the  owner  of  the 
inheritai^cey  and  the  executor,  though  a  distinction  as  .to  cre- 
ditors has  been  made  (A),  which  is  not  material  in-  the  present  » 
case.    The  following  cases  have  been  cited,  viz.  Tiffin  v.  T^fh 
1  Ch-  Ca.  49.     1  Vern.  1.     Best  v.  Stamford,  «  Vem.  520. 
Pre.  Ch.  252.   Hayter  v.  jRod,  1  P.  Wms.  S60.  Whitchurch  v. 
Whitchurch,  2  P.  Wms.  236.    Lord  Dudley  v.  Ward,  Pre.  Ch, 
241,  242.  2  Ch.  Ca.  l60,  on  Custom  of  Loudon.    These  cases 
only  prove  this  general  proposition  ;  namely.  That,  as  between 
the  heir  in  fee  and  in  tail,  and  the  executor,  thti  doctrine  does 
take  place.    The  court  sometimes  disennexes  th^  trust  of  » 
term  to  attend  the  inheritance  from  the  strict  legal  fee,  but  still 
it  does  it  tn  support  of  the  right*       * 
Pemmienttiled       Upon  the   second   consideration.  What  hind  of  grantee  is 
YenM.'^^^  ^  entitled  to  the  protection  of  such  a  term  ;  or,  in  other  words, 
[  499  ]      11^  fs^hose  hands  such  a  term  shall  be  allowed  to   protect  the 
inheritance  ? 
Mortgagee^  Such  a  grantee  must  be  a  purchaser  for  a  valuable  eonsi- 

tii!^ddl!KHve  d€'*^>o^^>  *  purchaser  bon&fde,  not  affected  with  any  fraud  or 
cottteyanee  md  collusion,  and  without  notice  of  any  prior  charge ;  for  notice 
^erm^pt^ecud  m^kcs  him  come  in  fraudulently ;  and  in  this  description  of  a 
(O-  purchaser  I  include  a  mortgagee.     If  such  a  purchaser  has  m 

notice  of  a  prior  incumbrance,  and  takes  a  defective  convey- 
ance of  an  estate,  and  an  assignment  of  a  term,  to  attend  the 
inheritance ;  ift  this  case  he  shall  have  the  benefit  of  the  term 
to  protect  this  estate,  and  he  may  either  defend  his  possesnon 
by  it,  or  he'  may  use  it  to  recover  his  possession  at  law,  though 
his  adversary  has  the  inheritance,  which  makes  me  say  this 
court  often  disannexes  the  term  to  attend,  &c.  from  the  in- 
heritance. This  is  the  meaning  when  it  is  said,  ''  that  if  a 
man  has  both  law  and  equity  on  his  side,  he  shall  not  be  hurt 
here.'* 

In  Wilkes  v.  Bodington,  Lord  jCowper  (i)  has  laid  it  doira 

as  a  rule  in  equity,  that  where   a  man  is  a  .purchaser  without 

[  500  ]      notice,  he  shall  not  be  annoyed  in  equity,  not  only  where  he 

(&)  1  Vem.  104.  (t)  2  Vem.  599,  600.  et  supra,  477. 

(P)  The  rale  of  equity  as  to  tliis  is,  that  a  itecond  mortgagee,  witlwiit  no- 
tice, acquiring  in  a  satisfied  temo,  may  protect  himself,  the  conscience  lie- 
injS  equal.  Evans  v.  BickneUf  6  Ves.  184,  where  the  Lord  Chancellor  was 
of  opinion,  that  at  law,  an  iMignment  of  such  term  is  not  to  be  presuiMd 
without  some  dealing  upon  it* 
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has  a  prior  I^l  estate,  but  where  he  has  a  better  title  or  right  [^gjI^JJ*'  ^' 
to  call  for  the  legal  estate  than  the  other  (q).     So,  in  this  case,      *^   ^' 
the  defendant  Cripps  must  have  the  better  right  to  call  for  the 
assignment  of  this  term. 

Thirdly,  Against  what  estate,  charges,  and  incumbrances,  the  ^«'*^  **«* 
protection  arising  from  such  a  term  shall  extend  i    The  answer  charges  protect 
to  this  question  may  be  general.    It  shall  extend  to  all  estates,  Jjjj^**'" 
charges,  and  incumbrances,  created  intermediately  between  the 
raising  of  the  term,  and  the  making  the  parties  incumbrance  (r)  ; 
but  it  must  have  all  these  previous  qualifications :   it  must  be 
made  bon&  Jide:  it  must  have  yreedfom  from  notice;  it  must 
have  the  first  and  last  right  to  call  for  an  assignment  of  the  term. 
It  mras  admitted  by  the  counsel,  that  it  would  be  so,  where  the 
old  term  was  standing  out  in  the  original  granted  or  mortgagee, 
and  had  never  been  assigned  to  attend  the  inheritance;  but  it 
ivas  said  first,  that  when  it  has  been  assigned  upon  an  express 
trust  to  attend  the  inheritance,  it  shall  attend  all  the  estates 
carved  out  of  that  'inhentance.     Secondly,  When  a  term  is  so 
assigned,  it  becomes  and  is  so  annexed  to  the  inheritance,  that      [  501  ] 
it  cannot  be  severed  from  it.  "^ 

This  is  an  attempt  to  establish  a  distinction  between  a  term  jvb  dUiinctum 
assigned  upon  an  express  declaration  of  trust  to  attend  the  in-  JJ  ^^^^ 
lieritance,  and  a  term  declared  to  be  so  by  the  construction  of  tween  expre$8 
diis  court     Oxwick  v.  Brocketty  Eq.  Ca.  Abr.  355,  has  been  J5JJj[/JJJJf^^^.' 
cited*    This  case  is  not  in  the  Register's  book,  and  the  minutes  {See  poitea, 
are  so  imperfect,  nothing  can  be  collected  from  it.    It  was       *^ 
aiigued,  that  where  a^  term  was  assigned  to  attend  the  inheritance, 
that  is  notice  to  the  mortgagee  of  certain  incumbrances :  but 
this  is  a  mistake ;  for  an  assignment  of  a  term  (o  attend  the 
inheritance  generally,  is  ordy  notice  that  tliere  is  an  inheritance 
to  attend,  but  not  that  the  estate  is  bound  by  any  other  incum^ 
hrance.    Such  an  assignment  gives  a  purcliaser  no  notice  but 
"what  he  has  from  the  deed.     But  if,  in  such   assignment,  it 
be  declared  that  the  term  is  assigned  to  protect  the  uses  of 'such 
a  settlement,  or  the  uses  in  such  a  deed,  it  will  be  notice  of  the 
deed  or  settlement,  and  of  all  the  uses  in  them^  and  the  pur- 


(Q)  And  whether  the  party  be  a  purchaser  of  the  legal  estate,  or  only    EquiitbU  inie- 
of  an  eqaitable  interest  will  not  make  any  difference,  per  Reynolds,  Lor^  rcii  protected. 
Chief  Baron,  Lilly's  Prac.  Conv.  39S,  394,  et  vide  Fitzg.  f  13. 

<R)  Except  crown  debts  by  specialty.  Nichottg  v.  House f  2  Vern.  390.  Crown  debts, 
MCing  V.  SmUhy  Wightw.  Rep.  34.  Crown  debts  by  siniple  contract  do  not 
ffMDd  the  lands,  if  3)e  purchase  or  mortgage  be  for  a  valuable  consideration 
Bnd  withont  fraud  or  covin.  See  cases  cited,  and  also  IVilde  v.  Fort^ 
« Taunt.  Sl'l,  and  Rex  v.  St*  John,  2  Pri.  317.  For  more  on  crown  debts, 
#ee  Index,  that  title. 


n 
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AHtniant 
i€rm»  may  at 
any  time  b§ 
fiuuUaiermfM 
gromby  owntT 
^f  inkerUoMce. 


chmmrnbamnd to 6aA  thetn  ontirf kisperU;  «id  IfaivtkiioM 
cases  whtmn  it  has  been  asaigDed  in  this  nuMmcr.  Agun,  it 
[  502  ]  Ims  been  said^  tkat  sndi  a  tenn  is  jo  annexed  to  the  inheritance^ 
that  it  win  go  along  with  all  the  estates  wUoh  are  carved  oat 
of  it ;  so  bcrsi  in  the  case  of  the  Jirti  mortgage,  where  a  new 
conrqrance  is  made  of  tlie  inheritance  for  a  valnable  considfr* 
ation,  the  term  will  follow  ii,  and  the  termor  will  became  a 
trustee  for  the  purchaser.  I  agree  this  will  be  so  against  the 
grantor  and  his  keir$,  and  all  claiming  ifnd^  him  or  them, 
either  as  vokmteers,  or  with  notice  i  and  if  he  convey  a  nm 
tBtate  of  the  inheritance,  the  trust  is  affected  by  it ;  bst  whea  a 
new  purchaser  for  a  wdaable  consideration,  with  all  the  qosli*  • 
fications  aforesaid,  gets  an  asMtgnment  of  such  a  term,  he  cones 
in  a  different  degree^  and  how  can  equity  take  it  from  him  with- 
out contradictiDg  all  their  rules  t  It  is  objected^  that  this  will 
leave  the  inheritance  to  go  one  way,  and  the  trust  of  a  tena 
another.  It  is  not  necessary  to  center  into  all  the  cases  w4iers  a 
term  to  attend  the  inheritance  may  be  disannexed  and  turned 
into  a  term  in  gross.  It  may  be  done  even  where  it  is  upon  a 
contingency.  (Serjeant  Maynard,  in  the  Duke  of  Norfolk's 
case.)  It  may  bf  done  at  any  time  by  the  owner  of  the 
inheritance. 

It  may  be  oliyected,  that  if  sudi  term  is  not  so  annei;ed  to  die 
inheritance  as  to  go  o/ong  with  it,  it  will  put  it  into  the  power 
of  the  trustee  to  assign  it  to  whom  he  please^*  I  take  this 
case  to  be  the  same  as  th&t  of  trustees  to  preserve  contingent 
remainders.  If  such  trustees  join  in  a  conveyance  to  a  por- 
chaser  for  a  valuable  consideration,  who  has  notice  of  the  troft, 
such  purchaser  is  affected  with  the  trust;  but  if  he  has  no 
fwtice,  the  purchaser  shall  retain  the  estate,  but  the  trastoes 
shall  make  satisfaction.  Mansell  v.  Mansell,  2  P.  Wms.  612. 
So,  here,  if  the  second  mor^^ee  has  had  notice  of  the  fnt 
mortgagee,  he  shall  make  no  use  of  the  term  to  his  prejudice ; 
and  if  he  had  no  9iotice,  the  trustee  who  assigns  it  ought  to 
make  satisfiiction.  But,  this  doctrine  would  make  the  assign- 
ment of  such  term  to  a  purchaser's  own  trustee  such,  that  it 
would  protect  him  against  nothing  at  all ;  for  i.i^  wherever  there 
is  a  charge  made  upon  the  inheritance  for  a  valuable  conai* 
deration,  that  draws  after  it  so  much  of  the  trust  of  the  tenn 
against  the  grantor,  and  then  ^puisne  mor^;agee  was  to  take 
it  affected  with  that  derkatite  trusty  such  puisne  mortgagee 
would  never  b^  safe. 


[  503  ] 
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It  WM  saidf  at  the  bar,  to  be  a  rule  among  the  convejancersy   wmcmghhyr, 
wherever  theyfomid  an  old  term  limited  to  attend  the  inherit-  ^^^^'''t^' 
aoce,  not  to  diitwrb  or  meddk  witb  it.    1  have  enqdired  of  a       [  604  ] 
verj  able  and  experienced  conveyancer  (Mr.  Filmer)  and  find 
there  is  no  such  general  rule.    It  is  true,  Mr.  Ward,  of  the 
Temple,  declared  it  as  his  opinion ;  but,  if  he  practised  so,  that 
mil  not  make  it  a  general  rule.    Where  such  a  term  has  been 
assigned  upon  an  express  trust  to  attend  the  inheritance  as  settled 
by  such  a  deed,  and  the  conveyancer  is  satisfied  the  uses  of  that 
deed  have  not  been  barred,  he  may  very  safely  rely  upon  it  (s), 
especially  in  the  cases  of  purchasers  and  mortgages,  where  the 
deeds  are  always  taken  in ;  for,  if  be  has  the  deeds  and  the 
assignment  of  the  term  in  his  hands,  they  cannot  be  made  use  of 
against  him  (t)  :   but  this  will  not  make  it  a  general  rule, 
several  inconveniences  have  been  objected;  but  all  these  are 
over-balanced  by  the  inconvenience   that  would  happen    by 
breaking  into  the  rule,  ^  thai  a  purchaser  for  a  valuable  con^  Purehaaer/or 
mderation,  and  without  fiotice,  shall  not  be  hurt  in  equity/'  ^ISd^uJn^' 
Collateral  warranties,  non-claim,  descents  cast,  which  are  the  teUhemt  noti^, 
wise  policies  of  fhe  law  to  quiet  men's  possessions,  are  grounded  ^^emtity.  * 
upon  the  same  principle.     Upon  the  whole,  I  am  of  opinion, 
diat  if  Cripps  had  had  notice  of  the  joint^re^  portions,  or  other 
incumbrances,  he  would  in  equity  have  been  fntitkd  to  tbe 
btnefii  of  this  term  (u). 

The  opinion  thro%\*n  out  by  Lord  Hardwicke  on  this  occa*       [  505  ] 
tton,  «a«  corroborated  by  the  opimon  of  the  court  of  King's  ^.^SiJ;, 
Bench,  in  the  following  caset  notice^  obiatn* 

Jones,  seised  in  (ee  of  several  estates,  demised  the  same,  in  by^nuans  'o/  * 
1761,  to  Aubrey,  for  nine  hundred  and  ninety-nine  years,  by  attendant  term^ 
ymmy  oi  mortgage  (A:).    Afterwards,  m  J  768,  this  term  was  as    deeds^  ^rferred 

in  ^ectmeni, 
{k)  Goodtitle  v.  Mor^tm,  1  T.  R.  755* 


(S)  Because  the  very  aatignnent  carriet  notiee  of  the  oM  nses,  iT.  R.   Doehine  in 
76S.    Sed  qu.  this,  says  Mr.  Sugden,  in  his  Vend.  &  Pur.  p.  361,  n.  (I),   text  fiiesitoiictf. 
dth  edit,  for  if  the  person  claiming  under  Uie  settlementi  should  sell  the 
estate  to  two  4i«tinct  purdiasers,  who  were  eqoaUy  imiooent,  it  seems  that 
the  second  purchaser  by  procuring  an  assignment  of  the  tenn,  might  ex« 
^Inde  the  first  purchaser  doring  the  term. 

(T)  TtwDre  may  he  dnpUcatrt,  which  circamstaaoe  renders  it  necessary  t«   Actual  otfigH' 
take  an  actnal  assignment  of  the  term;  and,  indeed,  a  mere  declaration    m^nf  ^  fgrm 
athoiitd  never  be  reKed  on,  unless  all  the  title  deeds  are  ddivered  to  the  pur-   prrferrfd  to 
chaser  or  mortgagee ;  and  even  then,  the  bonA  flde  hncumbrancer,  who  has   diclanUum  of 
obtained  an  actual  assignment  of  the  term  without  notice,  will  be  preferred   iru$tm 
to  the  person  who  has  the  deeds  and  a  declaration  of  the  trust  of  the  term 
only. 

(U)  See  more  on  the  subject  of  attendant  terms,  and  as  to  tbe  assignment 
of  them,  BuU.  Co.  LitL  S90,  b.  n.  (i).  s.  13.  Sudg.  V.  A  P.  .355,  5th  edit. 
Ciham.  oa  Lea.  4i8.  and  p.  477,  of  this  edit,  note  (A). 
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Chodtuu^w.       Signed  to  Lock  wood  in  trust  for  Jones,  as  to  part  of  the  kmlsy 
Morgan.  ^^^  ^^  ^^le  mean  time  to  attend  the  inheritance ;  in  ITd?,  Jona 

mortgaged  to  Morgan^  and  in  July,  1769>  to  David.  Both 
these  mor^ages  were  in  fee.  In  December,  1 769,  Jones  and 
Lockwood  assigned  the  last-mentioned  lands  to  Morland,  his 
executors,  &c.  for  the  remainder  of  the  term  of  nine  hundred 
and  ninety-nine  years,  in  trust  for  Sprigg,  for  securing  10,000/. 
lent  by  Sprigg  to  Jones.  Afterwards,  Jones,  by  indentures  of 
lease  and  release,  mortgaged  the  same  estates  in  fee  to  Sprigg, 
for  securing  the  10,000/. 

On  the  mortgage  to  Sprigg,  all  proper  searches  were  made 
on  his  part  for  incumbrances,  and  he  had  all  the  title  deeds 
that  could  be  found  delivered  to  him  at  the  time  he  advanced 
[  ^^  ]      his  money,  except  the  demise  of  the  term  for  nine  hundred  and 
ninety-nine  years,  and  the  assignments  of  it,  which  were  kept 
in  the  hands  of  Lockwood,  on  account  only  of  containing  other 
premises    in   mortgage    to    Lockwood,  and   which  were  not 
included  in  the  mortgage  to  Sprigg,  nor  assigned  to  Morland, 
his  trustee,  but  counterparts  of  them  were  then  delivered  to 
Sprigg.   ,On  these  facts  the   question  on  an  ejectment  was, 
>    whether  Morgan  and  David,  or  Sprigg.  should  be  preferred. 
On  the  part  of  Morgan  and  David  it  was  contended,  that 
this  term  must  be  considered  as  attendant  on  the  inheritance, 
and  consequently  at  the  times  of  the  respective  mortgages  to 
them,  the  trustee  of  the  term  became  their  trustee,  and  the  term 
could  not  be  separated  from  the  inheritance  but  by  their  con- 
sent.   That  if,  previous  to  the  conveyance  to  Sprigg,  in  1769i 
Morgan  and  David  had  brought  ejectments  upon  their  mort- 
gages, neither  Jones  nor  Lockwood,  his  trustee,  could  have  set 
up  this  term  as  a  bar  to  their  ejectments;  then  if  Jones  himself 
could  not  set  up  the  term,  it  was  absurd  to  say,  that  those  who 
claimed  under  him  might,  for  they  could  not  claim  a  greater 
[  507  ]      estate  than  he  had.    Then  Jones,  having  parted  with  the  in- 
heritance, had  no  power  afterwards  to  make  any  appointment 
of  it  differently.     His  power  was  gone,  though  it  were  coUate- 
CbiiM9iiai«<s  0/   ral,  by  the  conveyance  of  the  land.     Sed  per  Ashhurst,  Justice, 
toi^A  mart'         no  man  ought  to  be  so  absurd  as  to  make  a  purchase  without 
gagor  (v).         looking  at  the  title  deeds ;  if  he  is,  be  must  take  the  consequence 

of  his  own  negligence.     If.  the  first  mortgagee  had  an  ordi- 


IncMnbrancir  (V)  The  priority  acqaired,  or  rather  the  postponement  incurred,  by  per- 
nor po$tponed  mitting  the  mortgagor  to  retain  possession  of  the  title  deeds,  has  already  been 
by  yermUiing  considered,  see  aiitea,  of  this  edit.  p.  54  to  57  inclusive.  The  preceding 
mor^agor  to  remarks  may  be  taken  for  good  law,  and  in  corroboration  we  may  here  add, 
retain  dteds* 
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vary  precautiooi  he  must  have  known  that  this  term  vna  then  Goodtitte  ▼• 
oatstanding.    And  if  he  did  not  know  of  it^  and  neglected  to  ^^'^^^ 


that  in  an  Anonymous  ease  cited  by  Mr.  Bell,  in  Harper  ▼.  Fauldefy  nbi  infra, 
the  Lord  Chancellor  said,  there  was  no  case  in  which'lt  had  ever  been  held, 
that  the  mere  circnmstance  of  a  first  mortgagee  not  taking  tiie  title  deeds, 
would  entitle  the  second  mortgagee  who  had  got  the  deeds  to  file  a  bill 
in  equity  to  obtain  a  preference,  and  the  position  of  Mr.  J.  Bailer,  in 
GoodtUie  ¥•  Morgan^  was  denied  to  be  law.  So,  in  another  case,  Barnet 
T.  Wesion,  IS  Yes.  13S,  where  it  was  objected  in  favonr  of  a  second 
■lortgagee,  that  the  first  mortgagee  had  not  taken  possession  of  the  title 
deeds;  the  late  Master  of  the  Rolls,  Sir  William  Grant,  said,  that  the  old 
cases  for  postponing  a  first  mortgagee  nnder  those  circamstances,  unless 
m  case  of  fraud  could  be  made  out,  had  been  considerably  shaken ;  upon 
which  the  point  was  given  up. 

The  next  and  last  case  {Harper  r.  FauUer^  4Madd.  Hep.  129, 1819.)  car-   Unless  deeds  are 
ried  this  doctrine  a  step  farther,  and  settled,  that  tlie  first  incumbrancer  legally  incident 
leaving  the  deeds  with  the  mortgagor  should  not  be  postponed,  unless  the  to  his  stcurity^ 
possession  of  the  title  deeds  were  legally  incident  to  his  security. .  It  ia 
re(|nisite  that  this  case  should  be  stated  more  at  lar^e  -.—Trustees  being  — 

seised  of  certain  estates  in  trust  to  raise  a  large  sum  of  money,  granted  an 
annuity  to  F.,  the  defendant,  for  5000i.,  (being  a  seventh  part  only  of  the  sum 
they  were  directed  to  raise,)  which  annuity  was  secured  oy  a  term  of  years 
and  a  judgment  not  docketed,  but  the  annuitant  permitted  the  deeds  to 
remain  in  the  hands  of  the  trustees,  who  afterwards  made  a  mortgage  for 
raising  other  parts  of  the  said  sum  of  money,  without  informing  the  mort- 
gagee (the  plaintiff)  of  tiie  first  incumbrance.  The  question  was,  which 
party  was  entitled  to  priority,  or  more  correctly,  whether  the  defendant 
(the  annuitant)  was  to  be  postponed  to  the  mortgagee  ?  For  the  plaintiiflf  it 
was  argued,  that  F.  by  suffermg  the  title  deeds  to  be  out  of  his  possession, 
enabled  Porter  and  his  trustees  to  commit  a  fraud  upon  the  plaintiffs,  whose 
security  was  therefore  to  be  preferred.  The  cases  on  the  subject  it  was 
contended,  were  rather  negative  than  affirmative.  The  Thatched  House 
Tavern  Caise  {Peter  v.  RusseUf  1  £q.  Ca.  Abr.  S21,  pi.  7,  antea,  54.)  shewed, 
•that  a  mortgagee  suffering  deeds  to  be  out  of  his  hands  must  excolpate  him- 
self, and  proouce  a  good  reason  for  permitting  it.  In  Pumer  t.  Jemmettj 
mentioned  in  the  note  to  Tourle  v.  Rand^  2  Bro.  C.  C.  65%,  and  in  a  note  to 
1  Fonbl.  165.  td  edit,  it  appeared,  that  Jemmett  obtained  from  the  corpo- 
ration of  Kingston  on  some  pretence,  two  grants  of  the  same  purport,  and 
by  that  means  was  enabled  to  practice  a  fraud  by  raising  mone^  on  each 
grant.  Evans  v.  Bieknell^  6  Vcs.  i83,  was  an  authority  for  the  position,  that 
mere  negligence  in  parting  with  title  deeds  did  not  amount  to  fraud,  bat  in 
this  case  there  was  gross  negligence.  If  a  mortgagee  did  not  take  the  title 
deeds,  that  was  gross  negligence  in  him.  When  a  rent  charge  was  granted, 
it  was  usual  to  have  the  title  deeds  deposited  in  the  hands  of  some  third 
person.  There  was  no  difference  between  a  mortgage  and  a  rent  charge,  in 
regard  to  the  possession  of  title  deeds ;  in  both  cases  they  ought  to  be  taken 
in.  Substantially  this  was  a  mortgase,  and  not  taking  the  title  deeds, 
amounted  to  erassa  negUgentia  in  F.  If  he  had  taken  the  title  deeds,  or  had 
■n  Indorsement  on  the  trust  deed  of  the  security  granted  to  him,  no  fraud 
conld  have  been  committed.  A  judgment  as  an  additional  security  was  ac- 
knowledged, but  this  judgment  was  not  docketed.  If  it  had,  it  would  have 
led  the  plaintiffii  to  enquiry.  It  shewed  the  secrecy  w'ilh  which  the  trans- 
action was  accompanied.  On  the  other  side  it  was  contended,  that  the 
money  raised  by  the  annuity  and  rent  charge  to  F.,  was  raised  in  part  exe- 
cution of  a  tnist,  by  which  the  trustees  were  to  raise  a  much  larger  sum, 
and  It  was  absolutely  necessary  that  the  title  deeds  should  remain  in  their 
hands,  to  enable  them  to  raise  the  remainder  of  the  monev  in  pursuance  of 
their  trust,  and  F.  could  not  insist  on  having  the  title  deeds ;  there  were 
also  charges  on  the  estate  prior  to  F.'s  charge,  and  the  trustees  were  bound 
to  retain  the  deeds  as  a  security  for  those  charges.  The  trustees,  therefore, 
conld  not  deliver  up  the  deeds  without  a  breach  of  trust ;  but  if  they  could, 
and  F.  was  entitled  Co  call  for  the  deeds,  his  negligence  in  that  respect, 
would  not  give  a  preference  to  a  subsequent  incumbrancer,  no  intentional 
fraud  being  practised  or  attributed  to  liim.  To  this  it  was  replied,  that 
•opposing  F.  was  net  entitled  to  the  pessessioa  of  the  title  deeds,  he  had 
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ttik«  an  MMgoment  of  it|  it  vss  enabGng  the  mor^agor  Uf 
eommit  a  fraud,  by  niiortgagiiig  the  same  estate  again.  By  tbisi 
therefore^  be  became  patiicqn  crimims,  and  he  must  aiife 
the  consequences  of  the  fraud ;  and  Sprigg,  who  has  got  the 
legal  estate^  must  be  preferred. 

But  it  behoves  such  trustees  to  be  very  cautious  bow  Aey 

act,  if  called  upon  to  sever  the  term  from  the  inheritaiice,  lest 

they  inadvertently  be  guilty  of  a  breach  of  trust ;  for  wherever 

^MMtameid  ^  ^"'^  ^«  attend  the  inheritance  devolves  upon  a  man,  every 
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•till  a  rislit  to  insist  that  they  sboiild  be  inponnded  in  the  hands  of  a  third 
person  for  his  security ,  and  by  not  insisting  on  that,  he  enabled  the  iwities 
to  commit  a  fraud  on  the  plaintiff.  The  Yice-ChanceUor  said,  he  was  not 
called  on  to  decide  the  general  questions  which  had  been  argned.  If  a 
prior  incumbrancer  was  to  be  postponed,  simply  for  leaving  the  title  deeds 
in  the  hands  of  the  mortgagor,  which  was  a  proposition  very  difficult  to  be 
maintained  at  that  day  either  upon  authority  or  principle,  such  a  doctrine 
could  only  be  applied  in  cases,  where  the  possession  of  the  title  deeds  were 
legally  incident  to  the  estate  of  the  first  incumbrancer,  and  where  it  mi^ 
be  said,  that  he  had  failed  to  use  reasonable  diligence  for  his  own  protec- 
tion. In  tills  case,  the  trustees  with  whom  F.  dealt,  held  the  estate  fint 
upon  trust  to  raise  a  sum  of  S5,000<.,  and  next  upon  trust  to  indemnify  the 
lenders  of  the  35,0001.  against  a  rent  charge  of  400i.  a  year  to  the  widow  of 
Porter,  and  against  a  portion  of  5000/.  payable  to  the  younger  children  of 
Porter.  F.'s  annuity  was  purchased  for  6000/.,  being  part  of  the  S5,00OL  to 
be  raised  by  the  trustees,  and  was  secured  in  the  usual  manner  by  a  term 
of  yean.  Not  only  the  possession  of  the  title  deeds  was  not  legally  inci- 
dent to  his  estate,  nor  was  he  required,  upon  the  principle  of  reasonable 
diligence,  to  have  stipulated  for  the  possession  of  them ;  but  it  would  have 
been  a  breach  of  trust  on  the  part  of  the  trustees,  to  have  given  to  one  in- 
cumbraneer  those  instruments  which  they  were  bound  to  keep  for  the  com* 
mon  security  of  all  the  persons  advancing  money  npon  the  credit  of  their 
trust.  If,  therefore,  the  Vice-Chancellor  could  adopt  in  any  case  the 
argnments  which  had  been  Used  on  the  part  of  the  plaintiflb,  they  would 
form  no  ground  in  this  case  for  postponing  F.'S  annuity.  The  bill  was  con- 
sequently dismissed  with  costs. — From  these  cases,  and  the  observations  ad- 
duced in  the  page  before  allnded  to,  it  appears,  that  in  order  to  postpone 
the  HHt  mortgagee,  on  the  ground  of  his  leaving  the  title  deeds  in  the  pos- 
session of  the  mortgagor,  and  thereby  enabling  him  to  practice  a  frand, 
there  must  be  a  voluntary  and  unjustifiable  concurrence  on  &e  part  af 
the  first  mortgaf^ee  amounting  to  fraud.  Peter  v.  RuaaeU,  1  £q.  Ca.  Abr. 
5f  I.  Penner  v.  Jemmettf  Fonb.  Tr.  £q.  b.  1.  c«  3.  s.  4.  TowU  v.  Radf 
9  Bro.  C.  C.  650.  Plumb  t.  flat/,  S  Anstr.  45f .  Evans  ▼.  BiekneO^  6  Ves. 
174.  If,  tlicrefore,  the  mortgagee  has  used  all  due  diligence  to  obtain 
possession  of  the  title  deeds,  it  should  seem  he  will  not  be  postooned  unless 
gross  negligence  can  be  proved.  $B1.  Com.  160,  n.  (4),  ISOi  edit  A  court 
of  e^ity,  however,  will  not  take  from  the  second  mortgagee  the  title  deeds 
which  he  may  have  honestly  obtained,  unless  the  first  mortgagee  will  un- 
dertake to  pay  him  his  money.  Head  v.  JEjgertos,  3  P.  Wms.  S79.  Bekket 
T.  Butler,  ated  antea,  455,  of  this  edit  n  (B).  Kennngton  ex  parte^  S  Ves. 
&  Bea.  83,  et  vide  antea,  5f  to  57  of  this  edition  inclusively^  where  this 
subject  is  treated  of  more  at  large. 

(W)  Et  vide  S.  L.  antea,  189  Sc  463,  of  this  edition,  latter  end  of  n.  (K) 
in  the  last  reference.  But  it  is  presumed,  the  doctrine  advanced  by 
Mr.  Bntler,  in  his  argnment  in  tlie  case  Ckolmondeley  v.  C/tnIra,  S  Jac.  &  WwJk* 
34,  is  good  law :  namely,  that  in  the  case  of  a  mortgage  in  fee,  the  k^ 
estate  continues  in  the  mortgagee  as  a  trustee  for  the  person  entttted  to  Oie 
equity  of  redemption  tiU  the  effluxion  of  twenty  years ;  when  that^tSme  bat 
elapsed,  he  ceases  to  be  trustee  for  the  mortgagor*  and  become  trustee 
for  him  who  has  been  in  'possession  twent^jr  years,  instead^  of  being  tntftee 
for  him,  by  whose  laches,  that  long  posseasion  has  been  pennitted. 
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time  the  cfi$im  que  trmi  makes  any  dupoutioB  of  the  knciay 

either  by  way  of  conveyance  or  incumbrance,  the  trustee  of 

the  term  becomes  from  thenceforward  a  trustee  for  the  grantee      [  >508  ] 

or  incumbrancer  to  the  extent  or  amount  of  his  grant  or  iiv- 

cumbrance ;  and  therefore  any  assignment  by  him  of  the  legal  Henety  atugn*- 

estate  on  other  trust  than  to  attend  the  inheritance,  made  to  any  |U^*^  second 

one  who  has  not  the  prior  or  leading  security  or  conveyance  of  noHce  fjfim^ 

the  equitable  esUte.  during  the  term,  wiU,  if  such  trustee  can  be  %^^^  ^ 

affected  with  notice,  either  actual  or  presumptive^  be  a  breach  of 

trust,  for  which  the  trustee  will  be  answerable  in  a  court  of 

equity  (x). 

Therefore,  before  such  trustee  severs  a  term  so  as^ned,  in  Tntgtit  m  im. 
order  to  use  it  as  a  term  in  gross,  to  secure  mortgages  or  the  iSkrto  *!** 
like,  be  ought  to  be  satis6ed,  by  the  production  of  the  title  <»M,  that 
deeds  or  other  satisfactory  evidence,  that  his  cestui  que  truU  has  ^JJJI  i^J^^ 
^one  no  act  to  affect  the  inheritance ;  for  it  is  to  be  observedl,  ^'^""^* 
that  when  a  trustee  severs  a  term  designated  to  attend  the  in*- 
heritance,  without  being  satisfied  in  tins  respect  he  voluntarily 
takes  upon  himself  to  do  an  act  which  may  vary  the  rights  of 
those  ^Aose  rigkU  it  is  Ais  duty  to  protect    Should  a  trustee 
yolutttarily  make  a  severance  in  such  case,  <j/2er  actual  or  pre^ 
sumptive  knowledge,  that  his  cestui  que  trust  was  involved  in 
incumbrances,  there  can  be  little  doubt  but  that  he  would, 
at  least  be  saddled  with  costs,  which  may  prove  a  very  serious       [  509  j 
consideration  to  him ;  it  is  therefore  most  prudent  in  such  case 
to  decline  acting,  unless  upon  very  sure  grounds,  if  it  be  not 
mth  the  direction,  and  under  the  indemnity  of  a'  court  of 
equity. 

From  what  has  been  observed,  it  seems  prudent  for  mort*  Urm  tkmUhe 
gagees,  in  all  cases  where  it  can  be  done,  to  take  assignments  of  ^^^^C^lj^^ 
terms  to  trustees  nominated  by  themselves,  rather  than  to  leave  Mm  tnmUs 
audi  terms  outstanding  in  strangers ;  but  cases  sometimes  arise  ^  ^  * 
in  which  this  cannot  be  accomplished.    Frequently  it  becomes 
impracticable,  after  a  length  of  time,  to  find  out  the  represent 
tatives  of  such  trustees,  in  which  case  the  owner  cannot  get  in 
^  complete  title.    In  such  cases  the  next  best  alternative  is  to    ' 


(X)  Where  be  wttl  be  decreed  to  make  tatisfacUoB,  1 T.  R.  771,  et  vide 
p.  510,  postea,  note  (A). 

'   (Y)  It  la  the  general  practice,  to  reoonmend  an  aetaal  aiaigMDeat  of  tb«  Term  MmU  he 
aonn,  in  preference  to  a  mere  declaration.    Bat  Lord  £ldoo  donbted,  vIm*  adaciUy  oMjgn* 
aker  it  was  postible  upon  principle  to  any,  that  an.  aidgnnent  of  a  tern,  etf. 
-which  has  been  once  aMlgned  to  attend  the  inhcrltanee.  to  neectiary  from 
CiMM  to  time  whenever  that  Inlwritance  is  made  the  aabjeet  of  mortgage  or 
ywrcb^.    Mmmdrttt  v.  BUmMISy  •\%  Vei.  f09.    Bet  tee  p.  5ie,  6th  leet. 
m(  note  there. 
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[  510  ] 
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be  taken,  which  is  to  secure  the  possession  of  the  title  deeds, 
taking  particular  care  that  he  has  the  deed  creating  the  trust 
term,  and  that  by  which  it  is  assigned.  A  purchaser  for  a 
valuable  consideration,  having  these  in  his  possession,  seems  to 
be  in  no  great  danger  from  the  term  being  outstanding ;  because 
it  can  never  be  set  up  against  him  but  by  a  purchaser  for  a 
valuable  consideration  without  notice,  who  gets  an  assignment 
of  the  legal  estate  in  the  term  ;  and  the  fact  of  a  purchaser 
taking  an  estate  without  the  title  deeds,  is,  prima  facte,  at  least 
a  ground  to  presume  notice  against  him,  if  not  to  make  hii 
purchase  fraudulent. 

But  should  a  case  arise,  in  which  the  non-possession  of  the 
title  deeds,  and  amoilgst  others  of  the  deeds  creating  the  term, 
and  the  deed  assigning  it,  can  be  accounted  for  in  a  satisfactory 
manner,  either  by  such  purchaser  having  had  a  probable  cause 
assigned  him,  from  whence  he  may  presume  that  there  was  no 
title  deeds  belonging  to  the  estate,  or  of  an  incumbrancer  taking 
his  estate  from  one  who  had  no  right  to  the  title  deeds,  and  who, 
therefore,  could  not  give  them  up,  as  a  mortgagor  of  a  rever- 
sion,  the  title  deeds  in  such  case  belonging  to  the  tenant  for  life, 
it  does  not  appear  to  me,  that  the  possession  of  the  title  deeds, 
though  comprising  among  them  both  the  deed  creating  and  the 
deed  assigning  the  term,  would  be  a  good  defence  against  a  prior 
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(Z)  "  Where  the  assignmeDt,"  says  Lord  Hardwicke,  (t  T.  R.  77S)  "  bas 
been  in  tnist  to  attend  the  inheritance  generally,  and  the  parties  approve 
of  the  old  trustees,  they  may  safely  rely  upon  it,  especially  in  the  cases  of 
a  purchase  or  mortgage,  where  the  title-deeds  always  are  or  ought  to  be 
taken  in ;  for  if  he  has  the  creation  and  assignment  of  the  term  in  his  own 
hands,  no  use  can  be  made  of  it  against  him." 

In  Stanhope  v.  Earl  Vemey,  2  Eden,  81.  S.  C.  antea,  75,  the  custody  of  the 
deeds  creating  a  term  by  a  second  incumbrancer,  who  had  no  ndlice  of  tbe 
prior  mortgage,  accompanied  with  a  declaration  of  trust  of  tbe  term  by  the 
trustees,  was  held  to  give  such  second  incumbrancer  an  advantage  over  tbe 
first  incumbrancer,  of  which  a  court  of  equity  would  not  deprive  him ;  and 
the  person  claiming  under  the  second  incumbrancer,  upon  purchasing  tbe 
equity  of  redemption  from  the  mortgagor,  was  held  not  to  have  relinqoisbed 
such  advantage,  by  having  covenanted  to  retain  part  of  the  purchase  mo- 
ney to  redeem  the  prior  mortgage,  as  it  was  also  agreed,  that  he  might  ose 
the  money  adversanously,  in  case  he  could  not  adjust  the  matter  amicaMv. 
Lord  Northington,   alluding  to  the  paramount  importance  of  procoruig 
contronl  over  Uie  legal  estate,  said,  that  no  man  would  purchase  lands  bat 
by  advice  of  counsel ;  and  if  you  could  not  safely  purchase  with  the  legal 
estate,  counsel  would  not  advise  you,  and  you  could  not  purchase  at  all. 
It  is  n\so  observable,  that  in  Kensingion  ex  parte^  SVes.  ^lf  Bea.  83,  tbe 
Lord  Chancellor  laid  it  down  as  a  general  rule,  that  the  court  would  not 
take  away  the  deeds  from  a  sutMequent  incumbrancer  in  favour  of  a  prior 
one,  but  would  aUoM(  hini^  all  the  beuetif  he  could  derive  from  those  deeds, 
nevertheless  giving  hlnfTno  interest  in  the  estate ;  and  his  Lordship  added, 
that  a  decision  of  that  sort  by  Lord  Thurlow,  in  RusseU  v.  Russelly  1  Bro. 
C.  C.  269,  had  been  follow^ed  ever  since  his  time.    Sed  vide  what  is  nid 
in  the  next  page  and  note,.  Sect.  V.  as  to  relying  ou  a  declaration  of  tmt 
and  possession  of  the  deeds  only. 


AND  THE   DOCTRINE   OP  TACmNO.  47T 

purchaser  or  incumbrancer,  for  a  valuable  cousideration  M^ithout 
notice,  who  should  get  an  actual  assignment  of  such  term 
from  the  person  in  whom  the  legal  estate  therein  should  be 
vested  (a). 

(A)  At  law  the  legal  estate  would  indubitably  prevail ;  but  the  difficulty    ijegal  utate 
isyhow  can  the  person,  who  claims  the  benefit  of  this  legal  protection,  deduce   without  deeds^ 
his  title  to  the  legal  estate,  when  the  best  and  only  evidence  respecting  it  diffieuUy  in 
U  in  the  hands  of  his  adversary?    A  court  of  equity  would  certainly  not   nrootnf  iitU. 
compel  the  party,  who  has  the  deeds,  to  produce  them  to  his  own  preju- 
dice (see  postea,  641);  and  at  law  the  plaintiff  roust  rely  entirely  on  the 
strength  of  his  own  title,  which  in  fact  he  cannot  prove  without  the  assist- 
ance of  his  opponent ;  and  it  wonld  be  in  vain  to  expect  any  aid  from  an 
avowed  antagonist.    The  truth  seems  to  be,  that  the  parties  have  disabled 
each  other ;  th^  one  cannot  make  good  his  title  for  the  want  of  evidence ; 
and  the  other  has  an  abundance  of  proof  if  he  had  but  the  legal  estate. 
The  question  then  resolves  itself  into  this,  which  par^  has  the  most  eauity  ? 
Lord  Eldon  thought  the  person,  who  was  in  possession  of  the  title-deeds, 
was  entitied  to  preference.     Disliking,  he  observes  in  Knott  ex  parte^ 
11  Ves.  613,  the  whole  doctrine,  he  examined  every  part  of  it  with  jealousy, 
in  MmtndrtU  v.  ManndreU,  10  Ves.  246.    S.  C.  7  Ves.  567.    It  went  upon 
ihis,  that  if  the  purchaser  had  got  the  original  title-deed  to  the  term,  the 
conrt  would  not  be  satisfied  that  there  was  any  truth  in  the  assertion,  that 
the  legal  estate  was  in  the  person  who  tlie  adversary  said  had  it  [namely, 
for  instance,  his  own  trustee].    Lord  Hardwicke  thought  you  coulcl  not,  m' 
many  cases,  trace  the  representative ;  bat  if  the  purchaser  used  so  much 
diligence  as  to  take  possession  of  the  deed,  a  court  of  equity  ought  not  to 
compel  him  to  produce  that  deed  to  his  prejudice.    It  was  not  determined  Sihuttion  tf 
what  was  the  situation  of  the  trustee  who  made  the  assignment.    Lord   truiteey  who 
Hardwicke  said,  the  question  was,  not  whether  the  trustee  should  be  punish-    mssigno  to  B.  • 
ed,  but  whether  the  purchaser  should  hold  under  a  breach  qf  trust  7    That^  when  A*  ha$ 
Lord  Eldon  conceived  to  be  strange  doctrine ;  and  he  desired  to  be  under-   deeds* 
stood  that  he  bad  not  made  up  his  mind,  that  the  court  wonld  not  restrain 
tlie  trustees  from  permitting  tlieir  names  to  be  used.    From  some  saving 
expressions  he  did  not  conceive  that  Lord  Hardwicke  meant  to  determine 
that  the  trustee,  aware  of  the  prior  ineumbraneey  would  be  safe  in  making 
tlie  assignment  to  a  subsequent  incumbrancer.    One  of  the  greatest  diffi- 
culties Lord  Eldon  met  with  in  deciding  the  case  of  MaundreU  v.  MamndreU, 
'was  Lord  Hardwicke's  expression,  that  the  purchaser  would  be  safe  in 
taking  the  assignment  if  he  could  get  it ;  but  Lord  Hardwicke  would  not 
say  that  the  trustee  would  be  safe.    But  surely,  added  Lord  Eldon,  i/  the 
pnrchaser  would  be  safe,  the  trustee  ought  to  be  so  too.— On  the^  original 
question,  therefore,  the  learned  reader  must  draw  his  own  conclusion.^  An 
action  of  trover  for  the  deeds  creating  and  assigning  the  term,  or  a  bill  in 
eqnity  for  a  discovery  and  production  of  those  deeds,  are,  it  is  conceived, 
the  only  remedies  open  to  the  party  having  the  legal  estate,  by  which  means 
he  may  obtain  the  evidence  be  seeks.    See,  for  a  case  somewhat  similar, 
postea,  647. 

-  ■ 

The  doctrine  of  attendant  terms  has  received  some  variation  from  the   Design  and  di- 
modem  determination*,  especially  as  it  regards  presuming  the  surrender  of  vision  qf  note, 
terms,  which,  with  a  short  recapitulation  or  epitome  of  the  whole  learning 
on  this  head  of  law,  it  will  be  the  attempt  of  this  note  to  delineate.    It  is 
proposed  to  consider, 

I.  The  rise  and  progress  of  attendant  terms,  with  the  mode  and  manner 
of  their  attendancy. 

II.  The  cases  wherein  terms  will  attend  by  implication. 

III.  The  protection  afforded  by  attendant  terms. 

IV.  Of  wnat  terms  a  purchaser  or  icortgagee  may  require  an  assign- 
ment. .  .  - 

V.  The  cases  wherein  such  assignment  may  be  dispensed  with ;  and 

.  VI.  Various  other  matters  relating  to  attendant  terms,  as  abridged  in 
tlie  margin  of  this  section. 

I.  Of  the  rise-  and  progress  of  attendan   terms.— One  of  the  first  caAes    Rise  ef  aitend* 
ti herein  attendant  terms  are  noticed,  i      hat  of  Freeman  v.  Damesy  ad«    anttetnu. 
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Judged  in  Banco  RegU,  Anno  tl  Car.  f.  1  Vent.  55.  80.  S.  C.  1  Ler.  170; 
and  from  that  period,  and  even  then^  attendant  terms  are  iamlliaily  spoken 
of  in  tlie  reports.  Attendant  terms  are  mere  creatures  of  equity ;  at  lam 
etery  term  %$  a  term  in  gro*$.  Attendant  terms  are  said  to  have  been  in- 
vented to  lEeep  estates  in  a  right  channel,  and  to  preserve  the  domtnioB  of 
real  property  entire.  But  they  arose  in  a  great  measure  from  a  principle 
of  favour,  virhich  the  Court  of  Chancery  has  uniformly  shewn  to  purchaser! 
and  mortgagees,  as  a  stimulus  perhaps  to  the  purchase  and  transfer  of 
landed  property.  A  purchaser  is  a  great  favourite  in  a  court  of  equity. 
Thus  Iiord  Keeper  Fmch,  in  the  twenty-fifth  year  of  the  same  reign,  said, 
a  purchaser  bonA  flde,  without  notice  of  any  defect  in  his  title  at  the  time 
01  the  purchase,  mip;ht  lawfully  buy  in  a  statute  or  mortgage  or  nny  other 
incumbrance  z  and  if  he  could  defend  himself  at  law,  by  any  such  incam- 
hrances  bought  in,  his  adversary  should  never  be  aided  in  a  court  of  equity 
by  setting  aside  such  incumbrances ;  for  equity  would  not  disarm  a  par* 
chaser,  but  assist  him  s  and  precedents  of  this  nature  were  very  ancient 
and  numerous,  (viz.)  where  the  court  had  refused  to  give  any  aj«istance 
against  a  purchaser,  either  to  an  heir  or  to  a  widow,  or  to  the  fatherleis, 
or  to  creditors,  or  even  to  one  purchaser  against  another ;  and  this  rale, 
added  his  Lordship,  in  a  court  of  equity,  was  agreeable  to  the  wisdom  of 
the  common  law,  where  the  maxims  which  refer  to  descents,  discontiuu- 
ances,  non-claims,  and  to  collateral  warranties,  are  only  the  wise  arts  and 
inventions  of  the  law,  to  protect  the  possession  and  to  strengthen  the  ri|^ts 
of  purchasers.  Basset  v.  Nosworth^  Finch,  102.  &  C.  postea,  657.  From 
that  period  to  the  present  time,  attendant  terms  have  oecome  an  object  of 
j;reat  care  with  conveyancers,  by  whose  practice  alone,  the  doctrines  relat* 
ingto  them,  were,  for  a  considerable  time,  almost' entirely  regulated. 

The  mode  and  manner  of  the  attendancy  of  terms  will  be  Best  explatoed 
by  considering  the  interests  of  (he  parties  separately,  and  then  the  onion 
and  amalgamation  of  these  interests  togetiier,  either  as  that  union  is 
effected  by  construction  in  equity,  or  by  express  declaration.  In  the  case 
of  j^n  attendant  term  there  is  simply  and  individually,  first,  an  empty 
legal  term ;  second,  a  legal  and  beneficial  reversion ;  third,  an  equitable 
estate  of  freehold  and  inheritance  during  the  continuance  of  the  tenn ;  and, 
fourth,  a  trust  of  the  term.    The  second  and  third  of  these  interests  are 

generally  united  ii^  one  person,  the  third  merging  in  the  second ;  the  owner 
^  lereby  becoming  possessed  of  the  whole  eauitable  estate  of  freehold  and 
inheritance  in  fee-Kimple,  and  also  of  the  legal  estate  of  the  reversion  in 
lee  at  the  same  time  :  so  that  by  diis  compound  a  fifth  species  of  interest 
is  created.  When  the  cestui  que  trust  of  the  term  is  the  same  person  who 
has  this  fifth  interest  or  estate,  the  equitable  interest  in  the  term  is  ex- 
tinguished in  the  equitable  estate  of  freehold  and  inheritance,  and  de- 
scends with  it,  becoming  subject  to  the  same  rules,  and  liable  to  the  same 
incidents  as  the  equitable  freehold  and  inheritance  are  subject  and  liable  to  ; 
but  the  nominal  legal  freehold  during  the  term  resides  in  the  person  who 
is  entitled  to  the  reversion. 

11.  Of  the  attendancy  of  terms  by  implication  or  construction  in  equity.— 
This  head  has  been  amply  treated  of  by  the  learned  author,  see  antea,  485- 
It  is  consequently  merely  requisite  to  state  here,  that  where  a  tern  baa 
been  created  for  a  particular  purpose,  and  that  purpose  has  been  satiified, 
then  if  tlie  instrument  does  not  provide  for  the  cesser  of  the  term  when  the 
purpose  of  its  creation  is  at  an  end,  the  term  will  remain  without  aay  object 
to  which  it  can  be  applied,  and  the  beneficial  interest  in  it  wlU  become  a 
creature  of  equity,  to  be  disposed  of  and  moulded  according  to  the  eqnilaUe 
interests  of  all  persone  having  claims  npon  tiio  inheritance.  When  that  pro- 
position is  established,  says  Lord  Eldon,  in  MaundtieU  v.  Afawuhrdll,  10  ves. 
S<K),  it  seems  quite  obvious,  ttiat  where  tiie  persons  claiming,  snbject  to  dm 
term,  claim  all  under  contract,  whether  there  is  an  assignment  of  the  tern 
or  not,  as  to  those  who  stand  behind,  qui  prior  est  in  ttaspara  potior  ed  is 
Jure  is  the  applicaUe  maxim ;  and  the  trustee  of  the  term  is  a  trustee  t^ 
them,  according  to  their  priorities. — As  a  general  nile  it  may  he  laid  down, 
that  in  all  cases  where  the  term  and  the  freehold  ^'ould,  if  legal  etiates 
merge  by  being  vested  in  the  same  person,  the  term  in  equity  will  be  coa- 
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what  is  comprised  in  the  first  security.    And  therefore,  if  a      [511  1 
man,  being  seised  of  sixty  acres  (t),  mortgage  twenty  to  A.  and 

(0  Per  Lord  Hsls,  S  Vest.  SS9. 
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stnied  to  be  sttondast  on  the  inheriiuicey  unless  there  be  a  declaration  or     attiwdamt 
other  act  to  evince  an  intention  to  sever  them.    KeUy  ▼.  Power,  S  Ball.  Sc         teem. 
Bea.  S53.  CapH  ¥•  Girdier,  9  Vcs.  509.    In  a  sabsequent  part  of  this  work 
(see  ps.  6f  9.  639,  postea)  the  learned  author  in  effect  makes  a  very  in^ 
portent  distinction  between  a  term  assigned  on  an  express  trust,  and  a  term 
attendant  Inr  construction  in  equity  merely.    He  contends,  that  where  a  D'uHnetion  Re- 
purchaser of  the  inheritance  obtains* a  term  in  gross,  the  purposes  of  whose   tween  express 
creation  were  not  answered  at  the  time  of  the  purchase ;  or  a  tenn,  the  and  impUed  af- 
pnrposes  of  whose  creation  were  answered,  but  which  had  not  been  eifi-  tendaney  a»  le 
pressly  assigned  to  attend  the  inheritance,  but  merely  waited  upon  the  notice, 
freehold  by  construction  of  equity,  such  purchaser  can  defend  his  posfea* 
aion  by  the  term,  although  he  have  notice  of  an  intervening  judgment  at 
the  time  of  his  purchase.    Tlus  will  be  observed  upon  in  dus  course  (see 
circiter,  6SS,  postea). 

III.  The  term  being  clearly  attendant,  either  by  express  declaration  or 
by  Implication  in  equity,  we  proceed  to  consider  what  benefit  will  accrue 
to  the  parties  by  a  term  so  attending. 

]8t.  The  advantage  derivable  from  attendant  terms  is  obviously  displayed  Advantage  ef 
In  the  security  which  such  terms  afford  to  purchasers  and  mortgagees.  Thus,  ierm^ 
if  a  konhfidt  purchaser  or  mortgagee  happen  to  take  a  defective  conveyance 
or  mortgage---defective  either  by  reasen  of  some  prior  conveyance,  or  of 
some  prior  charge  or  incambrance,  or  for  want  of  some  solemnity  in  the 
execttUott  of  a  power,  or  on  aocount  of  some  irregularity  in  the  passing  a 
fine,  suffering  a  recovery,  or  surrendering  a  copyhold  estate,  or  for  any 
other  reason  whatever,  whereby  be  shall  acquire  merely  an  equitable  title, 
as  distin^iished  from  a  legal  estate,  then  if  he  have  also  taken  an  assignment 
of  an  outstanding  term  to  a  trustee  for  himself,  he  will  have  enough  under 
his  own  command  to  eure  the  delbct  substantially  ;  for  he  will  be  entitled 
to  the  legal  estate  during  the  term  in  preference  to  any  other  creditor,  of 
whose  cliarge  or  incumbrance  he  shall  not  have  bad  notice  at  or  before  the 
time  of  completing  his  contract  for  the  purchase  or  mortgage ;  and  he  may 
me  snch  term  either  to  defend  his  possession,  or  to  recover  it  at  common 
law  when  lost,  though  his  adversary  may  perhaps  have  the  strict  legal  title 
to   the  inheritance.    See  antea,  p.  499.    So  a  term  will  protect  against  an  ts  a  ekield 
act  of  bankruptcy,  as  in  Wilku  v.  B^dntfioa,  (S  Vem.  699.  8,  C.  postea,  mgfomi  heaCk* 
604,)  where  there  was,  first,  an  act  of  bankruptcy  by  A. ;  second,  a  settle-  tupiey  ; 
Bient  for  valuable  consideration  by  him,  without  notice  to  the  parties  of  the 
act  of  bankruptcy ;  and,  third,  a  commission  against  him,— 4Uthoogh  the 
commission  over-reached  the  settlement,  yet  the  perM>ns  claiming  under  it 
were  held  to  be  entitled  to  the  benefit  of  an  oujtstanding  term  created  prior 
to  the  act  of  bankruptcy ;  et  vide  CoUett  v.  De  Gotts,  Forr.  65.    The  protec-  emd  proUetw 
tioD  arising  from  a  term  of  years,  assigned  to  a  trustee  for  a  purchaser,  will  ogaiui  eff  other 
extend  generally  to  all  estates,  charges,  and  incumbrances,  created  inter*  charges  and  iiN 
■aediateiy  between  the  raising  of  the  term,  and  the  time  of  purchase,  cnmbr^nces^ 
This  was  Lord  Hardwicke's  opinion  in  l  T.  R.  758  (and  antea,  469,  of  this 
edit*);  and  unqualified  as  it  is,  says  Mr.  Sugden,  it  seems  correct^  for  as 
ibe  term  will  prevail  over  a  strict  title  to  the  inheritance,  it  will  of  course 
be  a  protection  against  judgments,  mortgages,  and  all  other  incumbrances 
mmd  estates  less  than  a  fee.    Sag.  Yen.  it  Pur.  57f ,  5th  edit 

Sd.  Previously  to  the  case  of  Kimg  v.  Smithy  ubi  supra,  it  was  the  pre*  except  efovn 
TailiDff  opiaion  of  the  profession,  that  an  attendant  term  of  years  would  iigbts  6y  spc- 
protect  a  bonSi  JUe  purchaser  or  mortgagee  against  crown  debts,  of  which  ctotty. 
he  haul  no  notice  at  the  time  of  his  mortgage  or  purchase.    And  this  opi- 
miao,  says  Mr.  Preston,  had  long  regulated  the  practice  of  the  profession, 
3  Pres.  Conv.  465.    The  opinions  given  by  Sir  James  Mansfield,  late  C.  J. 
C.  ft*-,  and  Lord  Kenyon,  when  they  were  at  the  bar,  are  generally  refier- 
9«m1   to  as  supporting  this  doctrine.    BuL  it  is  observable,  that  Lord  Ken^ 
Yoo'a  opinion  seems  to  have  been  founded,  in  a  great  measure,  on  that  of 
l^ir  Janses  Mansfield's ;  and  Sir  James  Mansfield  once  thought  differentlj  t 
^mek  'When  be  inclined  to  tlie  side  of  the  mortgagee  (for  he  gave  no  express 
on  tlie  sobject),  it  was  ia  consequeqce,  not  of  any  judicial  deter- 
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then  the  whole  to  B.  and  then  the  whole  to  C.  and  afterwards . 
C.  parchase  in  the  first  mortgage,  that  shall  not  protect  more 
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inination  or  reasoning  on  the  adjodged  cases  or  principles  of  law,  bnt  of 
infonnation  he  had  received  in  answer  to  a  search  directed  by  him,  that 
up  instances  were  to  be  found  in  which  a  trust  estate  of  snch  debtor,  fairly 
parted  with  to  a  purchaser  without  notice,  liad  been  deemed  to  be  liable  to 
the  debts  of  the  crown,  (for  the  plain  reason  perhaps,  that  no  such  instance 
had  occurred  within  the  recollection  of  the  searching  officer  of  the  Exche- 
<]ner).  On  writing  his  first  opinion,  he  made  a  similar  inquiry ;  and  it  was 
Uien  represented  to  him,  that  estates  held  in  trust  for  a  debtor  of  the  crown, 
were  usually  seised  under  extents,  and  were  considered  as  bound  by  his 
debts  in  the  same  manner  as  those  of  which  he  was  legally  seised.  On 
this  authority  he  gave  an  opinion  in  favour  of  the  right  of  the  crown  to 
extend  lands  in  the  hands  of  a  mortgagee,  although  Sie  legal  estate  had 
never  vested  hi  the  mortgagor,  bit  had  been  conveyed  to  the  mortgagee 
by  trustees,  in  whom  It  had  oeen  vested  in  trust  for  the  mortgagor.  On 
the  credit  of  a  second  search  and  a  different  result.  Sir  James  Mansfield, 
as  before  observed,  gave  a  different  opinion ;  therein  exhibiting  the  fidile 
principle  by  which  his  judgment  was  guided.  It  is  consequently  very  diffi- 
cult to  conceive,  with  Mr.  Sugden,  how  the  point  can  ''  be  said  to  have 
received  what  was  tantamount  to  a  judicial  decision  previously  to  the  de- 
termination of  the  Court  of  Exchequer  in  King  v.  SoUthy"  which  deciaioB, 
it  is  sufficient  to  state  here  in  general,  was  in  opposition  to  the  opinioos 
given  by  Lord  Kenyon  and  Sir  James  Mansfield. , 

In  Kingr,  Smithy  the  question  was,  whether  an  outstanding  term,  created 
long  before  the  vendor's  possession  of  the  estate,  and  of  which  the  par- 
chaser  had  procured  an  assignment,  would  or  would  not  protect  him  against 
specialty  debts  due  from  the  vendor  to  the  crown,  whereof  ttke  purchaser 
had  no  notice  at  tlie  time  of  his  purchase.  The  Lord  Chief  Baron  McDonald, 
in  delivering  the  judgment  of  the  court  o;i  the  question  stated,  from  a 
variety  of  authorities  he  had  found,  that  lands  or  goods  in  tiie  hands  of 
debtors  or  accountants  to  the  crown,  or  in  the  'hands  of  those  who  were 
debtors  to  the  debtors  of  the  crown,  or  which  were  held  in  trust  for  them,  or 
to  their  use,  were  most  clearly  the  subject  of  an  extent ;  and,'  ia  a  sabse- 
quent  part  of  his  judgment,  after  citing  and  commenting  on  several  cases, 
his  Lordship  observed,  that  there  were  several  other  cases  cited  in  Sir  Ed' 
ward  Coke's  case,   and  which  were  also  mentioned  by  Lord  Hale  in  the 
case  to  which  he  had  already  aHuded.    In  a  great  many  of  these  cases,  the 
lands  that  were  seised  for  the  payment  of  debts  due  to  the  crown,  had  been 
held  in  trust  for  the  Kin$^s  debtors,  and  it  was  no  objection  that  the  legal 
estate  was  not  in  them,  tor  by  an  act  of  tfieir  own,  they  might  at  any  time 
reduce  it  into  possession ;  they  had  it  in  their  power,  viz.  by  a  Bubn«ena  in 
Chancery,  &c.  to  compel  their  friends  to  settle  the  legal  estate  of  the  laads 
upon  them ;  and,  therefore,  they  were  made  chargeable  to  the  debt    The 
term  in  the  case  before  him  being  an  outstanding  term  held  in  trust,  it  was 
analogous  to  all  tlie  cases  of  uses  and  trusts.  But  the  case  that  came  nearest 
to  the  present/  was  that  of  Attorney-General  v.  Sir  George  Somte,  Hard. 
488.  2  Freem.  3,  which  the  Chief  Baron  stated  at  large,  and  concluded  by 
declaring,  that  in  deciding  according  to  the  course  of  the  common  law,  he 
thought  it  clear,  that  an  outstanding  term  could  not  defeat  the  King^s  process 
by  extent.    In  courts  of  equity  it  had  been  said,  that  a  purchaser  witboat 
notice  was  a  person  favoured  by  that  court.    Perhaps  It  might  be  a  suffi- 
cient answer  to  say,  that  in  the  present  instance,  they  were  not  in  a  court 
of  equity.    The  question  was,  what  ought  to  be  their  decision  according  to 
the  conunon  law.    This  question  could  not  be  decided  in  a  court*  of  equity ; 
the  parties  could  not  sue  for  a  decree.    When  a  court  of  equity  is  resorted 
to,  and  this  is  the  situation  of  the  parties,  the  court  did  nothing  but  stand 
neuter  between  such  parties,  and  left  them  to  make  the  most  of  it;  and  on 
the  whole,  the  Lord  Chief  Baron  thought,  that  in  the  first  place,  tiie  lands 
in  the  hands  of  the  king's  debtor,  were  chargeable  with  the  specialty  debt ; 
and  from  the  decided  cases  he  considered  it  sufficiently  clear,  that  the  terM 
toas  too.    Of  the  king's  common  law  remedy,  it  was  impossible  to  doubt, 
and  that  remedy  was  given  in  every  cUse,  where  tfie  patty  indebted  to  the  crown 
had  a  present  beneficial  interest  as  well  as  a  reversion  :  both  of  theae  were 
considered  as  chargeable  for  tlie  debt  of  the  crown  -,  the  lands  </  the  king' 
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than  tbe  twenty  acres  ;  but  it  shall  protect  tliose  twenty  acres ; 
so  as  B«  shall  never  recover  them,  until  he  pay  C.  all  die  money 
due  upon  the  first  uid  last  mortgage. 


debtor  mght  be  extended  by  ike  croam,  in  wktiever  htmde  fJbey  mighi  be  finmd;     ATTBHDANt 
and,  therefore,  the  judgment  of  the  coart  ought  to  be  for  the  crown,  which  term. 

was  given  accordingly.     King  v.  SmUkj   Sag.  Ven.  Si  Par.  Appendix, 
No.  xvj.  ^«^ 

In  a  sabseqnent  stage  of  this  case,  (Wi^tw.  Rep.  S4^)  the  cofort  of  Ex-   ompie  eontrect 
chequer,  after  a  solemn  argument  and  full  consideration  of  the  case,  held,  ^i''*  debts  n» 
that  a  simple  contract  debt  due  to  the  crown,  would  not  bind  the  land  •f  m^  <>»  mm. 
the  debtor  in  the  hands  of  a  bemAftde  purchaser. 

In  another  case,  (JTti^  ▼.  St.  Jekn,  i  Pri.  317.)  where  D.,  by  articles   Term  n^  pr»« 
bearing  date  in  1796,  in  consideration  of  his  intended  marriage,  covenanted  t^etiem  againet 
to  settle  lands,  to  be  purchased  with  a  certain  sum  of  anoney,  to  uses  in  erowndebUim 
strict  settlement :  ana  in  1808,  entered  into  bonds  to  the  crown,  and  in  finer  ^f  vdlim* 
181},  purchased  lands  generally  in  fee ;  a  mortgage  term  being  assigned  to   teer^ 
a  trustee  to  attend  the  inheritance,  and  the  estate  being  then  settled  in 
strict  settlement  to  the  uses  declared  by  the  said  articles,  under  which  B. 
himself  took  only  a  life  interest.   It  was  held,  that  the  term  did  not  pro* 
tect  the  inheritance  against  tiie  crown  debt  due  from  B.  on  the  bonds, 
because,  said  Thomson,  C.  B.,  the  settlement  of  181S  was  volontary,  and 
there  was  no  covenant  in  the  articles  of  1796,  which  specifically  bonml  the 
lands  I  the  assignment  of  the  term,  therefore,  to  St.  John,  conld  not  de- 
feat the  right  of  the  crown. — It  hath  been  inferred  iirom  this  ease,  that  if 
the  settlement  had  not  been  voluntary,  the  term  would  have  protected  the 
inheritance  from  tlie  debt  due  to  the  crown.    This  inference  we  are  cer- 
tainly not  entitled  to  draw,  because  two  cases  were  dted ;  naairiy,  Hmo  v. 
JiieklMe^   and  King  v.  SmUh,  nbi  sopra,  which  famished  two  diflfereat 
grounds  for  the  decision  beside  the  principle  on  which  the  court  proceeded  { 
and  it  was  sufficient  for  the  Chief  Baron  to  state  a  sabstantial  ground  for 
his  decision,  (which  by  the  way  did  not  appear  to  have  suggested  itself  to 
the  counsel  wlio  arsned  the  case,)  without  referring  to  other  authorities^ 
whereon  the  determination  of  the  court  might  have  as  firmly  rested. 

And  here  it  may  be  useful  to  notice  a  distuiction  between  the  cases,  where    2>tiHacft4Mi 
the  extent  issues  against  the  king's  debtor,  at  a  time  when  he  has  the  estate   where  extent 
in  his  own  possession,  with  an  outstanding  term  attending  the  inheritance  in   tfme«,  when 
his  own  trustee,  and  where  the  extent  issues  after  such  debtor  has  parted   debtor  hoe  lande 
with  the  inheritance  to  a  bonH  Jide  purciiaser,  who  at  the  time  of  his  pvr«    jn  hie  own  pos- 
chase  had  no  notice  of  any  crown  debt  or  nny  lies  of  the  crown,  and  which    eeUian,  and 
parchaser  has  taken  an  actual  assignment  of  the  term  to  a  trustee  of  his   where  it  iemue 
own  nomination.    Although  there  is  an  evident  diversity  between  these    %^ien  he  has 
cases,  and  such  as  should  seem,  according  to  the  principle  of  those  who  con-    eold  them. 
aider  the  purchaser  for  value  and  without  notice  to  be  placed  beyond  the 
power  of  courts,  to  call  for  a  different  application  of  law.    Yet  the  decided 
cases  shew,  that  in  neither  instance  will  the  term  afford  aqy  protection  ts 
cither  tenant. 

In  Sir  Gerrard  Fleetwood's  Cau^  8  Co.  340,  Sir  W.  Fleetwood,  betaig    Term  {a  gro99 
possessed  of  a  house  and  lands  at  Harrow  for  a  certain  term  of  yean  then  meignMe  bond 
vet  during,  became  Receiver-General  of  the  Court  of  Wards,  and  entered  jt^e  againai 
Into  twenty  bonds  to  render  a  perfect  yeariy  account,  dec. ;  and  being  so  croini. 
Indebted,  he  assigned  the  said  lease  for  llOOf.  to  James  Pemberton,  who 
entered  and  afterwards  sold  the  premises  to  Sir  Oerrard  Fleetwood.    The 
question  was,  whether  the  said  ianessuages  and  lands  were  extendable  or 
liable  to  the  king's  debt ;  and  although  it  was  at  the  election  of  the  sheriff, 
cither  to  extend  or  to  eeU  a  leau  eo  long  as  «f  remained  in  the  debtor's  handsp 
su  appeared  in  the  books  of  31  Ass«  p.  6.  36  ibid.  p.  4.  44£.  3. 16,  and 
7  H.  6.  S.  yet  it  was  resokted.  that  the  said  oak  ^  the  term  shmdd  hind  the 
kingf  because  the  term  wa^  but  a  chattel,  and  there  was  no  covin  in  the 
case ;  and  it  was  held,  that  a  sale  bonkfde  of  chattels  was  good  after  Judg* 
aoent,  but  not  after  execution  awarded :  as  appeared  in  S  H*  4. 14.  Per  cnr^ 
9  H.  6.  58.  11 H.  4.  7.    Et  vide  a  Roll.  157,  and  Cro.  Jac.  451.  1  Leo.  145, 
and  Keilw.  87,  a.  But  from  Ford  and  Sheldon's  Case^  It  Co.  ff,  3,  it  appear*, 
that  if  such  sale  of  a  chattel  were  not  benSt  Jide^  the  kuig  woald  not  be 
booad. 
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jAnd  SO  it  was  deteraitned  in  the  case  of  Mar$h  t.  Le€(n^ 
But,  if  the  prior  incumbrance  bought  in^  attach  upon  other 
estates,  as  well  as  upon  those  affected  by  the  subsequent  mon* 

(m)  Supra,  481. 
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There  ii  akso  a  rase  of  Howu  v.  MOduU^  or  NichoU  v.  How,  reported  fn 
Pre.  Ch.  1259  >^d  ^  Veru.  389^  which  directly  bears  on  the  pomt  under 
consideration,  and  shews,  that  in  general  where  a  term  is  attendant  on  Uie 
inheritance,  if  the  king  extends  the  inheritance  he  shall  have  a  right  to  the 
Cenn  also.  A  man  there  having  a  term  in  gross,  purchased  the  reversion  in 
fee,  whereupon  the  term  was  declared  to  attend  the  inheritance  t  he  then  be- 
came receiver  of  the  king's  revenue ;  and  it  was  held,  that  he  vras  liable  from 
the  time  of  his  becoming  receiver,  and  that  the  king  should  have  the  benefit 
of^the  term ;  but  it  was  said,  that  if  the  term  had  been  mortgaged  to  one  who 
had  no  notice  of  its  attending  the  inheriumce,  he  should  have  held  it  against 
thtt  king,  [because  the  term  would  thep  have  been  disannexed  and  have 
become  a  term  in  gross,  and  consequently  have  fallen  within  the  doctrine 
which  governed  the  conrt  in  Sir  Gerrard  Fteetwood's  Case,  ubi  supra]. 

The  principles  of  natural  justice  evidently  dictate,  that  a  hon&  fide  per* 
.  chaser  withont  notice  of  the  claim  of  the  crown,  whether  he  have  an  atp 
tendant  term  or  not,  should  be  protected  from  latent  incumbrances  which 
he  has  not  the  means  of  discovering.  Yet,  on  the  other  hand,  it  is  of 
the  first  importance  to  the  well-being  of  society,  Uiat  the  king's  revenue, 
which  is  collected  for  the  maintenance  and  orderly  government  of  the  com- 
munity, should  not  be  wasted  by  improvident  colIectDrs ;  who  in  the  first 
place  convey  away  their  own  property,  (fraudulently  certainly^  if  fbey  do 
.  not  unfonn  the  purchaser  of  the  lien  they  have  created  on  the  estate^)  and 
then  impoverish  the  funds  of  the  crown,  with  which  ili  confidence  they  have 
been  entrusted.  Mr.  Sugden  has  endeavoured  to  shew,  that  the  case  of 
King  Y.  Smith  is  inconsistent  with  principle,  but  wil3i  doubtful  success, 
for  the  two  grounds  of  that  decision  which  he  places  beside  the  case,  (Sec 
his  V.  1st  Pur.  374,  5th  edit)  were  in  fact  more  relied  on  in  the  report, 
than  the  trase  of  Attometf-General  v.  Sands,  upon  which  Mr.  Sngden  con- 
ceives the  decree  in  King  v.  Smith  was  principally  built.  The  case  is  a 
standing  anthority,  see  1  Madd.  Ch.  507,  2d  edit,  and  3  Pres.  Abit  303, 
S()6,  in  which  latter  place  it  is  pointedly  remarked,  that  in  consequence  of 
the  lien  of  the  crown  attaching  on  equitable  as  well  as  legal  estates,  the 
plea  of  being  a  purchaser  for  valuable  consideration  withont  notice,  will 
not  avail  against  the  crown;  and  a  purchaser  though  thus  favourably  cir- 
cumstanced, cannot  use  an  attendant  term  for  his  protecdon  against  tbe 
crown,  citing  King  v.  Smithy  nbi  sopra. 

The  same  learned  writer  m  another  work  observes,  (3  Ptes.  Con.  46^ 
^  It  is  impossible  for  tlie  crown  to  impeach  the  legal  operation  of  the  assign- 
ment ;  and  it  is  singidar,  that  if  the  debtor  had  been  the  owner  of  the  l^al 
estate  in  the  term,  his  assignment  piior  to  the  teste  of  the  writ  of  extent, 
would  have  prevailed  against  the  crown.  Sir  Gerrard  Fleetwood's  Case, 
6  Kep.  171.  [8  Co.  S40j  is  the  correct  reference].  The  sole  ground,  there- 
fore, of  su|>porting  the  decision  [in  King  v.  SmithA  is,  that  the  crown  foUoirs 
the  trust  of  the  inheritance ;  and  not  the  trust  or  the  term,  except  sohrss 
it  is  part  of  the  inheritance ;  and  that  the  legal  estate  conferred  by  the 
term,  will  not  protect  a  purchaser  for  valuable  consideration  and  without 
notice  from  the  lien,  or  demand  of  the  crown,  attaching  on  ^e  inheritaoee, 
as  consisting  partly  of  the  legal  estate  of  inheritance,  and  partly  of  the  be- 
nefit of  tlie  trust  of  the  term."  On  this  it  is  to  be  observed,  that  if  m  the 
singular  case  alloded  to,  the  term  in  the  debtor  had  been  to  attend  the  io- 
heritance  which  he  had  in  a  trustee,  then  an  assignment  of  such  an  tt* 
tendant  term  before  the  teste  of  tbe  writ,  would  not,  it  h  submitted,  htfe 
•provailed  against  tbe  lien  of  the  crown.  The  reason  why  a  term  in  gross 
is  af«iguable  against  the  crown  prior  to  the  teste  of  tlie  writ  of  extent  is, 
because  it  is  in  tlie  naturo  of  a  personal  chattel,  over  which,  as  oto*  sU 
pther  goods  and  chattels  of  the  debtor,  the  lien  of  the  crown  does  not  ex- 
tend until  the  teste  of  the  writ  of  execution.  But  a  term  to  attend  the 
inheritance  is  very  different  It  is  part  of  the  inheritance,  consolidated 
with  it,  and  is  in  the  nature  of  real  estate,  it  belongs  to  the  heir  or  dtvsm. 
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gllge,    the  subsequent    mortgagee   shall  hold  all  the  estates  titfied  not  ^nJf 
q>mpri8ed  in  the  incnmbrance  bought  in,  until  he  be  satisfied  lut  i^^e  he  ez- 

pended  in  put- 
■ chase  qf  first 

mortgage. 
M  not  bequeathable  by  will  unattested,  is  real  assets,  and  as  against  tlie  heif 
afcid  asflignee  in  l>ankniptcy,  is  subject  to  dower  and  euttesy-;  and  there-     attbnuaht 
fore,  though  it  be  a  rule  at  law,  ^at  every  tertn  is  a  term  in  gross,  yet  since  tkbm. 

courts  of  law  do,  when  the  property  of  the  crown  is  endangered,  look  to 
equitable  as  well  as  to  legal  estates ;  it  seems  difficult  to  contend,  that  an 
assignment  of  the  lent  estate  of  an  attendant  term  prior  to  the  teste  of  the 
writ  of  extent,  would  prevail  against  the  crown.  It  is  also  observable,  that 
it  appears  to  be  a  very  refined  ground  for  supporting  the  decision  in  King 
T.  Sinithi  to  say,  *^  that  the  crown  follows  the  trust  of  the  ihheriance  and 
not  the  trust  of  the  term,  except  so  far  as  it  is  part  of  the  inheritance ;" 
when  in  fact,  there  is  not  at  law  any  trust  of  the  inheritance  in  the  case  of 
an  attendant  term.  The  cestui  que  trust  has  the  legal  estate  in  fee-simple  id 
the  reversion  and  no  trust,  the  trust  concerns  the  term  merely,  and  not  the 
inheritance.  In  equity  a  different  construction  prevails,  but  King  v.  Smithy 
was  a  case  at  common  law  ;  and  it  is  presumed,  that  the  reasons  stated 
by  tiie  Chief  Baron,  for  the  judgment  of  the  court  in  that  case  are  amply 
sufficient,  without  referring  to  learned  and  ingenious  refinements.  As  to 
extents,  ite  the  Index,  that  title.  ' 

3d.  With  regard  to  tiie  further  protection  which  attendant  terms  afford.  Term  proteeii 
it  Is  observable,  that  such  a  term  wiU  be  a  protection  to  the  purchaser  or  against  dower, 
mortgagee  against  the  claim  of  dower,  which  the  wife  of  the  vendor  or  when* 
mortgagor  roaT  prefer  against  the  estate,  provided  the  term  be  created 
previously  to  the  right  of  dower  attaching  on  the  inheritance.  And  this 
rale  will  prevail,  notwithstanding  the  purchaser  or  mortga«;ee  may  have  ' 
had  notice  of  the  dower  prior  to  his  purchasing  the  estate  or  lending  his 
money.  tVynne  v.  WUUmnSj  6Ves.  134.  This  is  an  anomalous  case^  not 
reconcileable  with  the  ordinary  principles  of  equity,  and  the  determination 
can  only  be  vindicated  by  the  consideration,  that  soch  had  long  been  the 
practice  of  conveyancers,  and  that  a  different  decision  would  have  shaken 
many  tities.  The  decision  of  Lord  Somers,  on  which  this  doctrine  is 
grounded,  was  affirmed  in  the  House  of  Lords,  in  Lady  Radnor  v.  Taa^ 
debendy.  Show.  P.  C.  69.  Prec.  in  Ch.  65*  1  Eq.  Ca.  Abr.  tld;  and  see 
HiU  V.  AdamSf  t  Atk.  f08.  S,  C.  Amb.  6,  sub  nomine  Swannock  v.  Lyjford, 
See  also  Co.  Litt.  «()8  (a),  note  1()5,  where  this  subject  is  thoroughly  inves- 
tigated by  Lord  Hardwicke,  in  an  elaborate  judgment  given  in  the  lastly 
mentioned  case.  But  it  should  be  distinctly  remembered,  that  in  order  to 
obtain  the  pi  otection  of  the  term  in  these  cases,  the  purchaser  or  mortgagee 
most  procure  an  actual  assignment  of  the  term  to  a  trustee  of  his  ovm  no- 
mination ;  for  since  the  tenu  attends  the  inheritance  through  all  its  modi" 
IScations,  it  will  attend  that  portion  of  it  which  descends  by  law  to  the 
widow,  if  the  purcha>er  has  omitted  to  take  an  assignment  of  the  term,  to 
be  attendant  upon  the  inheritance  in  tliat  very  transaction,  per  Lord  Eldon, 
in  MamndreU  v.  MoMndreUylVeA,  567.  S»  C.  affirmed  on  appeal,  lOVes.  246. 

The  wife  may,  indeed,  notwitiistanding  an  actual  assignment  of  the  term,  C^rf^nlHaf 
ilabstantiate  her  daim  to  dower ;  but  if  no  rent  be  reserved,  it  will  be  with  ^ji^  of  actual 
a  eesset  executio  during  the  term ;  and  if  rent  be  reserved,  even  but  ^  lo  dower* 
a  pepper*  corn  rent,  It  seems  that  execution  will  be  awarded  immediately 
with  a  saving  of  the  interest  of  the  termor.  And  as  at  law  the  wife  will 
be  endowed  of  that  re>nt ;  it  follows,  says  Mr.  Park,  fPark  on  Dow.  395.), 
*'  that  she  would  gain  execution  of  the  freehold,  and  oe  entitled  to  exer- 
else  all  those  rights  which  might  arise  from  the  ownership  of  the  freehold^ 
ao  lar  as  they  were  not  inconsistent  with  the  ownership  under  the  term, 
which  in  cases  it  is  not  impossible  to  conceive ;  [sed  quaere,  the  supposition 
4>f  any  really  oppressive  or  inconvenient  case,]  might  be  the  means  of  ha« 
nasing  the  purchaser  or  mortgai;ee."  Hence  it  is  inferred,  that  the  term 
cannot  be  relied  on  as  a  perfectly  safe  security  against  the  dower  and  its 
eonsequences ;  the  only  positive  means  of  defence  against  thaty  being  a 
fine  by  tiie  wife  in  case  of  coverture,  and  a  release  of  dower  in  case  of 
widowhood.  The  costs  of  a  suit  at  law  on  a  writ  of  dower,  and  the 
ooDStant  exposure  of  the  term  to  accidental  and  unintended  merger,  are 
mmong  the  reasons  for  requiring  a  fine  as  an  actual  bar  to  dower,  in  pre<> 
f^rence  to  a  bare  dependance  on  the  fragile  support  of  a  termj  and 
where  the  property  is  of  any  magnitude,  a  fine  is  always  advised.    But 
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as  wdL  for  bis  own  debt  as  for  wbat  he  paid  in  tbe  purd^ue 
of  tbe  first  mortgage.    For,  wben  be  batb  purchased  the  pr9- 
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whether  a  court  of  equity  would  compel  a  purchaser  to  accept  a  title  with- 
out a  fiue  from  the  veudor  and  his  wife,  has  not  yet  been  determined ;  hat 
in  the  case  of  MaundreU  v.  Maundrellj  ubi  supra,  Lonl  Eldon  incidentaily 
threw  out  an  opinion,  that  the  court  would  make  the  purchaser  take  the 
title  as  the  trustees  diiglit  convey.  And  in  a  subsequent  case  of  Simpoon  ▼. 
Gutteridgey  1  Madd.  Kep.  618,  Sir  Thomas  Plumer,  V.  C,  appears  to 
have  been  of  the  same  opinion,  observing  in  the  case  before  him,  that  *'  as 
the  deed  assigning  the  term  was  ^ood,  the  whole  interest  in  the  term  passed 
to  the  trustee  to  attend  the  inheritance ;  and  as  it  was  admitted  that  this 
term  had  been  assigned  in  favour  of  the  purchasers,  it  did  away  all  the  ob> 
jections  raised  in  the  first  exception ;  [namelv,  that  the  vendor's  wife  was 
not  barred  of  dower,]  it  being  clear  that  no  claim  of  dower  could  be  made 
against  the  purchaser/'  There  is  still  however  in  practice,  a  leaning  to- 
wards insistwp  on  a  fine  on  the  part  of  the  purchaser  where  the  property 
is  of  any  considerable  value ;  although,  as  to  a  mortgagee,  tbe  assignment 
of  a  term  is  usually  considered  snMcient.  If  a  purchaser  relies  oo  a  term 
for  protection,  he  may,  since  the  term  is  no  bar  to  the  widow's  right  of 
obtaming  judgment  in  a  writ  of  dower,  fairly  require  an  adequate  iodem- 
nity  against  the  costs  of  any  suit  bv  the  widow  to  recover  dower.  And  see 
further  on  the  subject  in  general,  Mr.  Park's  late  excellent  Treatise  oa  tbe 
Law  of  Bower,  and  infra,  p.  718. 

The  learned  editor  of  that  useful  nuinual  TWatkins's  Elem.  of  Cony,  by 
Preston,  p.  53.)  has  expressed  himself  to  oe  of  the  same  ofHaaon,  that 
mortgagees  may  in  general  be  satisfied  with  the  protection  afforded  by 
attendant  terms.  But  he  furtlier  observes,  that  a  term  to  afford  protectioa 
against  dower  must  be,  1st  Of  the  le^al  estate  -,  2d.  Prior  in  title  to  the 
dower;  and,  Sd.  It  must  be  actually  assi^ed  b^ore  the  death  qfthe  hmobend^ 
and  when  assigned  it  is  only  a  protection  against  dower,  and  not  a  bar. 
With  respect  to  the  necessity  of  an  actual  assignment  of  the  term,  before 
the  deatn  of  the  husband,  to  shelter  the  parcliaser  or  mor^gee  finom 
dower,  it  is,  with  deference,  submitted,  that  this  law  is  very  questionable. 
In  iVynn  v.  fVilUamSf  ubi  supra,  the  term  was  assigned  euhsequenttf  to  the 
death  of  the  husband ;  and  the  Master  of  the  Rolls  held  clearly,  that  a 
purchaser  or  mortgagee  who  is  a  purchaser  pro  tawtOf  though  he  knows  of 
the  right  of  dower,  may  advance  his  money,  and,  taking  in  a  term,  may 
avail  himself  of  it,  though  the  consequence  will  be  utterly  defeating  the 
light  of  dower ;  and  that  Williams  who  was  the  mortgagee  in  the  present 
case,  procuring  to  himself  a  like  assignment  of  the  term,  stood  io  the  sant 
situation,  being  a  purchaser  of  estates  subject  to  dower,  but  upon  which 
he  had  a  term  for  years  preceding  thaty  and  which  he  was  perfectly  at 
liberty  to  set  up  against  the  title  of  tbe  wife  in  right  of  her  dower ;  sach 
as  was  then  set  up' by  her  administratrix  to  the  arrears  of  dower,  which  it 
was  contended  accrued  due  during  the  life-time  of  the  widow. — A  ciroim- 
stance  so  palpable  as  tbe  one  alluded  to,  namely,  that  the  term  was  assigned 
qfler  the  husband's  death,  could  not  have  been  passed  over  in  silence  by 
both  judge  and  counsel,  when,  if  the  above  law  were  correct,  it  would 
have  so  essentially  varied  the  case,  and  have  produced  a  decision  the  very 
reverse  from  the  one  pronoimced. 

Considering  the  case  on  principle,  it  may  be  asked,  does  the  protectioa 
against  (lower  by  means  of  an  attendant  term  depend  on  the  state  of  tbe 
wife's  right  to  dower,  whether  that  right  be  consummate  or  inchoate?  Has 
a  distinction  as  to  the  different  stages  of  the  wife's  right  of  dower  beea 
mentioned  in  any  of  the  adjudications  on  this  subject  ?  Does  not  the  pio« 
tection  which  attendant  terms  afford,  arise  from  a  principle  of  favoor 
shewn  to  purchasers  and  mortgagees,  whereby  they  are  allowed  to  use  the 
term  as  a  shield  against  every  incumbrance ;  and  is  not  dower  in  its  ooa- 
sommate  state,  by  reason  of  the  husband's  death,  as  great  and  even  a. 
greater  incumbrance  than  dower  inchoate,  during  the  husband's  life-tone, 
and  the  more  to  be  protected  against,  because  it  is  then  an  actual  uicini* 
brance,  whereas  the  wife's  ri^ht  to  dower,  during  the  husband's  life-tine^ 
ejLhibits  merely  a  chance  of  incumbrance  ?  And  it  may  be  further  asked; 
Is  the  interest  of  the  wife  at  all  regarded  in  questions  of^^this  kind  ?  Is  she 
i^t  in  a  worse  coodition  than  any  other  species  of  incumbiaacer  i  for,  evea 
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cedent  incutnbrailcey  which  compfehendeth  more  than  is  cod- 
tuined  in  bis  mortgage,  and  is  forfeited  at  law,  it  is  but  rea- 

supposing  the  porchaser  or  mortgagee  to  have  notice  of  the  doweri  he  will  ArrBKOABT 
not  be  bound  by  it.  if  hr.can  procure  an  assignment  of  an  outstandiuK  term  term. 
created  prior  to  the  marriage  ?  Can  then  tiie  death  of  the  vendor  before 
an  actual  assignment  of  the  term  (provided  the  term  be  assigned  after  his 
deatli)  vary  the  case?  Does  the  want  of  assisnioent  before  the  hiis-^ 
hand's  death,  furnish  any  gronnd  for  withdrawing  from  the  purchaser 
or  mortgajEce  that  favour  and  protection  which  it  is  acknowledged  has 
been  uniformly  shewn  him,  or  rather  does  it  not  give  the  purchaser 
or  mortgagee  greater  claim  to  the  favour  and  protection  of  the  court, 
when  the  dower,  like  a  judgment  or  mortgage,  assumes  the  hostUe  charac- 
ter of  an  actaal  charge  on  the  property,  especially  when  the  purchaser  or 
mortgagee  has  committed  no  act  whereby  to  forfeit  that  favour  and  protec- 
tion, but,  on  the  contrary,  has,  by  his  superior  diligence  acauired  in  to  a 
trustee  of  his  own  nomination,  the  legal  estate  in  the  term  ?  If  the  widow 
should  obtain  an  actual  assignment  of  the  term  after  her  husband's  death, 
she  would  certainly  prevail  against  the  purchaser  or  mortgagee ;  and  so  it 
is  submitted,  the  rule  would  be  held  in  favour  of  the  purchaser  or  mortgagee^ 
if  he  could  procure  an  assignment  of  the  term  before  the  widow. 

But  one  principal  difficulty  in  allowing  the  purdiaser  or  mortgagee  to  OlijfeHtm  to 
prevail  agamst  the  widow>  would  be  to  overcome  the  prejudice  which  may  that  cplniom 
perhaps  arise,  by  considering  the  incompatibility  of  such  a  rule  with  the  ge«  wMwered. 
aeral  principles  which  govern  courts  ot  equity  in  reference  to  the  doctrine  of 
notice.  That  doctrine,  however,  seems  entirely  laid  aside  in  qofstlons  of 
this  kind ;  and  therefore,  it  is  conceived,  no  ground  of  objection  ought  le 
arise  from  that  quarter.  It  may  indeed  be  contended,  and  as  it  should 
ieem  with  0'eater  effect,  that  as  the  trust  of  the  term  attends  all  the  modi- 
fications of  the  inheritance,  and  as  the  purchaser  or  mortgagee  has  not 
changed  the  equity  by  procuring  a  cessation  of  the  old  trust  and  the  crea- 
tion of  a  new  one  expressly  for  his  benefit  before  the  husband's  death, 
the  widow  will  be  entitled  to  the  trust  of  the  term  in  preference  to  the 
purchaser  or  mortgagee,  dating  the  period  from  whence  her  right  to  the 
term  commenced  prior  to  that  <u  shch  purchaser  or  mortgagee,  namely,  the 
date  of  her  marriage.  And  this  argument  may  perhaps  assume  someUiiDg 
of  an  imposing  aspect,  provided  notice  of  the  husband's  death  could  be 
proved  on  the  trustee  previously  to  his  assignment  of  the  term.  To  tliis 
argument  it  is  conceded,  that  on  her  hnsband's  death  the  widow  would 
probably  have  the  best  right  to  call  for  an  assignment  of  the  term ;  but  if  the 
purchaser  or  mortgagee  wins  the  race  by  procuring  an  actual  astignmeat 
vefore  her,  it  is  conceived  a  court  would  not  take  iVom  him  any  advantage 
which  he  might  thereby  acquire  :  and  notwithstan^ng  even  actpal  notice 
to  the  trustee  of  the  husband's  death,  thai  cannot  affect  the  purchaser  or 
mortgagee,  but  only  the  trustee  himself  for  the  breach  of  trust  which 
he  hiu  committed,  by  assigning  the  term  in  direct  opposition  to  tiie  rule  laid 
^own  in  a  previous  page  of  uie  text,  for  which  see  antea,  of  this  edition, 
p.  475. 

But  though  the  editor  individually  submits  that  the  court  should,  in  a  case  Reawiu  fvr 
of  this  sort«  to  be  consistent  with  its  own  decisions  and  especially  that  of  daubHng  wke^ 
Wffnn  V.  f FiUtoiMS,  nbi  supra,  decree,  that  an  assignment  (^fttr  tlie  husband's  ik^  tetn»  «#• 
ileath  of  the  legal  estate  in  a  term  for  years,  created  previously  to  the  mar*   rigmed  qf^er 
riage^  would  effectually  prevent  the  wife  from  being  endowed  during  the  JkMftaad's  dMik 
remamder  of  the  term,  yet  it  should  be  recollected  that  the  above  quota-  wiU  proieei 
tion  from  the  learned  editof 's  notes  to  Watkins's  Elem.  Conv.  (to  which  the  agmtut  dower* 
greatest  respect  is  doe)  stands  in  direct  opposition  to  that  conception  oif 
the  rule ;  and  that  the  court  has  uniformly  disapproved  of  a  doctrine  which 
lias  debarred  the  wife>>f  her  marital  rights,  where  the  assignment  of  the 
term  has  been  procured  after  marriage  and  with  full  notice  of  the  dower, 
declaring,  that  it  is  a  doctrine  unsupported  by  principle,  and  such  as  ought      ^ 
rather  to  be  nairrowed  than  extended.    Add  to  this  also,  that  it  appears  to 
be  the  general  understanding  in  practice,  tiiat  in  order  to  protect  a  pur- 
chaser against  dower,  the  term  must  be  actually  assigned  b^jore  the  death 
of  the  husband.— In  Hill  v.  AdamSy  2  Atk.  208.  {S.  C.  sub  nomine  Swanxock  An  fpiioocal 
V.  Lgfordf  Aiiib.  6.  Butl.  Co.  Litt.  208  b  n.  1.  and  postea,  715)  Lord  Hard-   case* 
wicke  is  reported  to  have  said,  "  if  the  husband  had  paid  off  the  mortgage 
and  taken  an  assignment  of  the  term  to  attend  the  incumbrance,  and  died 
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(  512  ]     sonable  that  the  estate,  which  bj  no  method  cao  be  ended  at 
]aW|  should  not  be  taken  away  by  the  mesne  incumbrancers  in 
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seised,  the  \rife  \roold  hare  been  endo^'ed  ;  but  if  a  purchaser  come  in 
after  the  mortgage  i»  paid  off  and  the  death  </  the  husttand,  and  takes  an 
assignment  of  the  term,  that  woold  prevent  dower."  If  this  can  be  relied 
on,  it  certainly  points  to  an  opinion,  that  an  assignment  qfter  the  husband's 
death  will  prevent  dower.  But  it  is  more  than  probable  that  the  passage 
fn  italics  is  a  misprint,  and  that  the  word  ''  before'*  was  intended  to  precede 
the  words,  '*  the  death  of  tlic  husband,"  thus,  *'  but  if  a  purchaser  come  in 
after  thie  mortgage  is  paid  off  and  before  the  death  or  the  husband,  and 
takes  an  assignment  or  the  term,  that  will  prevent  dower."  Consequently, 
nothing  can  be  inferred  from  the  case  as  to  the  point  in  question,  except 
perhaps  that  Lord  Hardwicko  may  fairly  be  said  to  be  of  opinion,  that  an 
assignment  of  the  term  qfter  the  death  of  the  husband  will  be  of  no  avail 
to  the  purchaser  or  mortoagee.  But  it  should  be  borne  in  mind,  that  if 
this  opinion  can  be  attributed  to  his  Lordship,  it  is  an  obiter  opinion,  and 
that  the  language  of  the  report  will  submit  to  the  alteration  of  the  word 
•*  and"  into  *•  or,"  as  well  as  to  the  introduction  of  the  word  **  before"  in 
the  place  suggested.  On  the  whole  case,  therefore,  the  learned  reader 
must  be  left  to  form  his  own  conclusion. 

'  '  The  rule  that  a  term  created  before  marriage  will  bar  the  wife  of  dower, 
may  be  converted  to  very  inequitable  purposes.  Thus  (Show.  Par.  Ca.  71) 
Serjeant  Maynard,  the  day  before  his  Inst  marriage,  made  a  lease  to  his 
servant,  thereby  preventing  the  right  of  dower  attaching  on  his  freehold 
estates  during  the  term,  except  on  the  rent,  if  any  were  reserved.  The 
probabilities  were,  that  the  wife  would  be  dead  before  the  expiration  of 
the  term,  and  tlien  the  term  might  be  merged,  the  purposes  of  it  being 
answered.  So  a  person  might  creatf!  a  term  to  exist  so  long  as  his  intended 
vrife  should  live,  and  then  to  cease,  which  would  effectually  defeat  the  wife 
of  dower,  and  perhaps  of  a  jointure.  In  Swannock  v.  liford,  ButL  n.  (1) 
to  Co.  Lftt.  208  a.  and  see  2  P.  Wms.  709,  Lord  Hardwicke  seems  to  have 
considered  it  clear,  anditvras  admitted  at  the  bar,  that  if  a  man  before 
marriage  conveys  his  estate  privately,  without  the  knowledge  of  his  wife, 
to  trustees,  in  trust  for  himselr  and  his  heirs  in  fee,  that  will  prevent  dower. 
But  the  counsel  fbr  the  respondent,  in  Randor  v.  Vandebendy^  Show.  Par. 
Ca.  69*  submitted  in  argument,  that  if  a  husband  just  before  marriage 
makes  a  long  lease  on  purpose  to  prevent  dowef,  and  the  woman  expecting 
the  privileges  which  the  common  law  gives  to  women  married,  survives 
him,  equity  may  interpose.  And  it  is  observable,  that  this  doctrine  of  the 
eourt^s  interference,  in  a  case  of  this  kind,  has  been  distinctly  recogniied 
by  Lord  C.  B.  Gilbert,  {Lex  praioria^,^67y)  and  as  it  seems  with  good 
reason ;  for,  on  the  other  hand,  if  a  woman  freeholder  were  to  execute 
a  private  conveyance  to  trustees  before  marriage,  in  trust  for  her  separate 
use,  without  notice  to  her  intended  husband,  the  settlement  would  be 
clearly  voluntary  and  void  as  against  the  husband,  he  being,  by  the  mar- 
jriage,  in  the  -character  of  a  subsequent  purchaser  for  value.  A  legal  term, 
therefore,  created  in  contemplation  of  marriage,  for  the  express  purpose 
of  defrauding  the  wife  of  her  just  rights,  cannot,  it  is  apprehended,  be 
depended  on  as  a  sure  ground  for  answering  the  effect  intended. 

4th.  From  the  preceding  observations  it  should  appear,  that  a  purchaser 
or  mortgagee  obtaining  the  assignment  of  an  outstanding  term,  will,  under 
most  circumstances,  be  secure  against  all  estates,  charges,  and  incum- 
brances, except  crown  debts  by  specialty,  created  immediately  between 
the  time  of  granting  the  term  and  the  period  of  the  purchase  or  mortage. 
But  a  purchaser  or  mortgagee,  to  avail  himself  of  the  benefit  of  such  out- 
standing term,  must  have  paid  or  advanced  a  valuable  consideration,-— his 
purchase  or  mortgage  must  have  been  fair,-*he  must  have  had  no  notice 
cither  express  or  implied,  and  have— the  first  and  best  right  to  call  for  the 
lepal  estate  of  the  term.  Hence  arises  the  necessity  of  procuring  an  as- 
signment of  all  outstanding  terms.  A  term  assigned  for  the  benefit  of  a 
purchaser  or  mortgagee  is  a  shield  in  his  hands ;  if  suffered  to  remain  at 
the  disposal  of  other  persons,  it  may  be  used  as  a  weapon  against  him. 
In  mortgage  transactions  especially,  it  is  of  paramount  importance  to 
obtain  an  assignment  of  all  outstanding  terms  ;  for  the  term  carrying  the 
right  to  the  possession,  and  the  legal  estate  being  the  only  ground  which 
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a  court  of  ^uity;  unless  such  persons  doequitj,  and  pay  the 
^hole  money  due  on  both  securities.    And  therefore,  where 

wUl  support  an  ejectment,  the  fint  mortgage  may  1>e  completely  over-     attendant 
reached  and  defeated  by  a  piusne  tncvnri>nincer,  who  has  obtained  an  term. 

actnal  assignment  of  the  term.  Hence  alM>  the  disadvantage  of  accepting 
mortgages  depending  on  eqoitable  titles,  not  protected  by  the  legal  estate, 
vrhich  confers  a  right  to  the  possession.  As  to  purchasers,  .tlie  disadvantage 
of  leaving  a  legal  term  outstanding  is,  that  the  piwchaser  may  not  perhaps 
possess  the  fuU  enjoyment  of  his  propeity,  and  at  some  futare  period  he 
may  be  obliged  to  acquire  in  the  term  at  his  own  ezpence. 

IV.  We  are  next  to  enquire  of  what  terms  a  purchaser  .or  mortgagee  may    Of  what  terms 
require  the  assignment,  and  without  which  he  may  refuse  specific  perform-  auignment  map 
«oce  of  his  contract  ?  '  be  required. 

The  answer  to  this  question  is,  that  he  may  require  the  assignment  of  Not  of  equit' 
all  terms  which  confer  a  title  to  the  legal  estate,  and  of  which  he  can  avail  abk  terms. 
Iiimself  in  ejectment.  It  follows,  therefore,  that  equitable  terms,  such  as 
su'e  created  by  the  owner  of  the  equitable  fee,  are  not  necessary  to  be 
assigned  to  attend  the  inheritance,  as  they  can  afford  no  protection  to  the 
purchaser  or  mortgagee,  and  will  not  by  the  devolution  of  the  legal  estate 
4Hi,the  eqnitable  owner  become  legal  terms.  It  may,  however,  in  some 
cases,  be  useful  to  take  an  assignment  of  such  terms ;  for  a  purchaser  or 
mortgagee  may  avail  himself  of  the  benefit  of  such  eqnitable  terms  as  legal 
estates,  until  it  be  shewn  that  they  are  eqoitable  interests.  The  position  Subdieisien, 
that  a  purchaser  or  mortgagee  may  require  the  assignment  of  all  terms 
which  are  available  in  ejectment,  naturally  leads  us  to  enquire  what  terms 
inay  be  used  in  ejectment?  In  answer  to  this  enquiry,  it  is  observable, 
that  the  term  must  be  of  tlie  legal  estate,  and  not  barred,  merged,  extin> 
gnished  by  proviso  of  cesser,  nor  presumed  to  be  surrendered.  £ach  of 
these  in  their  order, 

Ist.  The  term  must  not  have  been  ftorrf d  by  fine,  recovery,  or  other  as-  of  barrinj^  o«<« 
•urance  of  the  cestui  que  trust.  To  explain  this,  it  may  be  necessary  to  standing  terms 
premise,  that  terms  for  years  outstanding  to  protect  the  inheritance,  and  by  fine  and  n9n' 
conferring  titles  to  the  legal  estate,  are  subject  to  all  those  rules  by  which  claim' 
terms  in  gross  vested  in  strangers  are  governed.  PrimA  facie  the  posses- 
sion of  the  cestui  aue  trust  is  the  possession  of  the  termor,  and  an  entry 
made  or  fine  leviea  by  the  cestui  que  trusty  will  leave  the  title,  of  the  termor 
niiaffected ;  Freeman  v.  BameSy  1  Vent  80.  &  C.  1  Lev.  «70.  l  Sid.  349. 
Smith  v.  Pierce y  Garth.  1(U).  Baskett  r.  Pierce^  1  Vem.  2^6,  except  perhaps 
in  those  instances  in  which  there  is  a  clear  intention,  on  the  partx>f  the 
cestui  que  trMst^  to  assert  a  right  of  possession  in  disafiirmance  of  the  title 
under  the  term.  Two  propositions  therefore  seem  to  flow  from  this  state- 
ment of  the  law,  first,  the  person  for  whose  benefit  the  term  is  attendant, 
may»  If  he  thinks  fit,  make  an  actnal  entry  or  a  feoffment,  ov  being  in  pos- 
session, may  liy  a  claim  or  express  declaration  oust  the  termor,  or  disanirm 
his  title,  and  by  that  means  convert  the  term  into  a  right  of  entry ;  and  a 
right  of  entry  cannot  be  assigned,  because  it  is  a  chose  in  action.  Second , 
when  a  term  is  converted  into  a  right  of  entry,  it  may  be  barred  by  non-claim 
an  a  fine.  The  use  therefore  of  the  entry,  the  feoffment,  or  the  claim,  is  to 
dispossess  the  termor,  and  change  his'estate  into  a  mere  right  of  entry  ; 
and  the  nse  of  the  fine  is  to  bar  the  title  under  the  term  by. non-claim  oo 
the  fine  at  an  earlier  period  tl)an  it  could  be  barred  by  the  statute  of  limi'- 
tations  on  a  feoffment  or  recovery.  And  the  advantage  to  a  purchaser  or 
mortgagee  is,  that  the  leryns  are  .placed  on  such  a  footing  that  tliey  cannot 
be  assigned  without  an  enitry  to  avoid  the  fine,  and  consequently  notice  of 
the  person  who  asserts  title  under  the  tenn ;  and  in  process  of  time  the 
title  will  be  barred  by  the  operation  of  the  statute  of  non-claim  on  fines, 
or  by  the  statute  of  limitations  if  a  charter  of  feoffment  be  delivered  or  a 
recovery  sofiered.  'J  here  is  one  case,  however,  to  which  this  doctrine  can- 
not be  applied,  and  that  is  in  the  instance  of  a  term  which  vests  in  a  person 
who  dies  intestate,  so  that  there  is  a  suspension  of  the  title  under  the  term 
for  want  of  an  administration  of  the  goods  and  chattels  of  the  termor,  at 
least  q[uaad  the  term;  for  an  entry,  a  feoffment,  a  claim  or  a  fine  mould 
leave  the  title  under  a  term  thus  circumstanced,  in  the  same  state  as  it  was 
at  the  time  when  the  entry,  claim,  or  feoffment  was  made  or  fine  levied. 

These  observations  reler  more  immediately  to  direct  attempts  to-  bar  the    General  m/r, 

tfirm  by  fine,  feoffment,  recovery,  and  non-claim.    The  term  may  also  be   ^^  *^'  ^^  '* 

T^urckanrs^ 
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^trg^T* 


One  iirm  may 
merge  in  a»- 
•thiTf  when* 


Other  mles  on 
merger. 


D.  (n\  in  165J,  made  B.  a  securky  oat  of  the  manof  and 
rectory  of  W.  aad  afterw^rds^  in  IQSB,  made  S.  a  aecurily  for 

(n)  Bwey  v.  SKipwiek,  1  Ch.  Ca.  tOl.    I  Eq.  Ca.  Abr.  321.  ^,  pi.  2. 


barred  without  any  ipectfic  intention  in  the  eeeimque  inut  to  do  so ;  as  if  at 
the  time  of  levying  the  fine  he  be  not  r.ware  of  the  attendant  teroy  and  its 
existence  would  endanger  or  affect  his  tiUe  Then  it  seenu  fron  the  5th  re- 
aolutiony  in  the  case  of  leham  ▼.  Marrice,  Cro.  Car.  109,  that  a  fine  levied  by 
the  cestui  que  trust  with  five  years  noiMlaim,  will  operate  as  a  bar  to  the 
trustee  of  the  term,  et  vide  what  is  said  by  Twisden  and  Ventris,  Justices, 
hi  Freeman  v.  Barnes,  iVent.  82,  and  In  JMghtau  v.  Greenmly  2  ibid.  329. 
From  which  cases  this  general  rule  may  be  deduced,  that  if  tlie  mortgagor 
or  vendor  of  an  estate,  conceals  from  the  purchaser  or  mortgagee  the  ex- 
btence  of  an  outstanding  term,  a  fine  levied  to  the  use  of  the  purchaser  or 
mortgagee  with  five  years  non-chiim,  will  bar  the  assignee  of  the  term,  and 
the  trust  will  pass  inclusively  in  the  fine;  but  if  the  purchaser  or  mortgagee 
knows  of  an  outstanding  term,  and  it  is  agreed  that  tlie  tenn  shall  be 
assigned  in  trust  to  secure  the  money  lent  or  to  attend  the  Inheritance,  in 
such  case,  though  a  fine  be  levied,  it  will  operate  on  the  inheritance  only 
and  not  on  the  term,  such  being  the  plain  intent  of  the  parties.  This  doc- 
trine is  of  considerable  importance  to  purchasers,  who  may  by  means  of  a 
fine,  bar  all  outstanding  terms  of  which  they  are  not  aware,  and  thereby 
effectually  secure  themselves  from  attacks  !^  dormant  incumbrancers  ob- 
taining assignments,  by  limited  administrations  or  otherwise,  of  old  terms 
for  years  long  ago  neglected  and  forgotten.  See  further  Focus  v.  Sa^ubacry, 
Hard.  400,  and  Ccrbett  v.  S^one,  Sir  T.  Ray.  140.    2  Pr.  Con.  int.  xxxii. 

2d.  The  term  must  not  be  merged.  The  head  *'  Merger"  embraces  an  in- 
finite number  and  variety  of  particalars,  which  it  is  impossible  to  explain  or 
even  advert  to  in  a  note.  Reference,  tiierefore,  is  made  to  the  immortal 
work  of  Mr.  Preston  on  this  subject,  comprehending  the  whole  of  his  third 
volume  of  conveyancing,  reserving  merely  for  observation  in  this  place,  a 
lew  of  the  leading  and  most  useftiT  roles  on  the  doctrine. 

It  seems  to  l>e  the  better  opinion,  that  one  term  may  merge  In  anollKr, 
when  the  two  terms  are  Immediately  expectant  on  each  other.  Hughes  v. 
Rohothamy  Cro.  Eliz.  309.  Poph.  31.  Cham.  Lea.  189.  And  as  a  remainder 
or  reversion  cannot  merge  in  a  prior  particular  estate,  but  the  prior  parti- 
eular  estate  must,  if  any  merger  take  place,  be  absorbed  by  the  reversiott 
or  remainder ;  it  follows,  that  tlie  elder  of  the  terms  will  merge  in  the  tetn 
in  remainder  or  reversion,  though  that  term  be  for  fewer  years  than  the 
term  in  possession,  and  thus  become  extinct ;  whereby  the  protection  af* 
iorded  by  that  term  would  be  lost,  if  both  terms  were  aligned  to  one 
trustee.  For  this  reason,  as  often  as  there  are  two  terms  in  the  same  lands, 
and  it  is  deemed  advisable  to  keep  both  of  them  on  foot,  each  term  should 
be  assigned  to  a  distinct  trustee.  And  when  Uiere  are  three  or  more  terms, 
the  first  and  third  may  be  assigned  to  one  trustee,  and  the  second  and 
fourth  to  another  trustee.  So  where  there  are  several  terms  in  distinct 
parcels  of  land,  the  first  and  third  terms  in  each  distinct  parcel,  diould  be 
assigned  to  the  same  trustee,  and  the  second  and  fourth  terms  should  be 
assigned  to>  the  other  trustee.  It  sometimes  happens,  that  two  or  more 
terms  immediately  expectant  on  each  other,  have  been  already  assigned  to 
one  trustee.  Under  these  circumstances,  the  assignment  should  be  made  of 
all  the  tei^ns  to  one  trustee.  The  mischief^  if  any,  arising  from  merger,  has 
been  already  incurred,  and  no  purpose  would  consequenUy  be  answered  by 
an  assignment  to  distinct  trustees. 

The  rule  in  the  commentaries  is,  that  where  a  term  of  years  and  the  in- 
heritance  meet  in  one  person  In  the  same  right,  the  term  will  become  ex- 
tinct, 2  Black.  Com.  1 17 ;  and  see  Cooke  v.  Cooke^  2  Atlu  67,  and  9Vsde  v. 
Paget,  1  Bro.  C.  C.  365.  If  therefore  a  termor  purchase  the  inheritance,  tbe 
term  will  be  merged.  But  the  rule  holds  only  where  the  legal  and  equitable 
estates  are  co-extensive  and  commensurate,  and  not  where  the  party  has 
tlie  whole  legal  estate  and  only  a  partial  equitable  interest  Philtips  v.  BrtfdgeSf 
3  Ves.  126.  A  term  which  a  person  has  as  executor,  administrator,  or  in 
right  of  his  wife,  will  not  merge  in  tbe  freehold  or  inheritance  which  be 
had  before  the  term  became  vested"  in  him  by  such  act  of  law.  Nor  will  a 
term  so  held  in.  another's  right,  be  merged  by  a  subsequent  descent  or  de- 
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moDey  out  of  the  rectory  only  (S.  haviiig  iio  notice  then  of  B.'s 
seemity,  vflnck  wea  for  money  also),  and  S.  hearing  afterwards 


i^ise  of  the  reversion  or  remainder,  3  Pres.  Abst.  IS.    Bat  if  A.  be  pos-     AtTENDANT 
sessed  of  a  term  as  executor,  and  then  porchase  the  reversion  in  fee,  this  term. 

Tolntitary  coalition  of  the  estates  will  engender  a  merger,  Shep.  Toucli. 
497.  Toller's  Exor.  14S.    So  generally  a  purchase  of  the  reversion  or  re- 
mainder by  a  person  having  a  term  in  another's  riglit,  will  occasion  a  merger 
of  the  term,  even  thongh  the  purchaser  be  a  trustee  of  tile  terra.    In  Dtnn 
t.  KemeySf  9  Cast,  372,  it  was  made  a  question,  (where  an  ancestor  of  the 
lessor  of  tlie  plaintiff  had  acquired  a  tortious  fee  by  disseisin  in  1749^)  whether 
the  assignment  of  an  ontstanding  mortgage  term  to  such  ancestor  in  1770, 
by  the  executor  of  the  mort^gee,  did  not  merge  the  term  in  the  fee,  as  the 
term  and  the  fee  could  not,  it  was  argued,  exist  together  in  the  same  person 
in  their  own  right;  for  that  in  Co.  Litt  338  b.  it  was  said,  *'  that  a  man 
could  not  have  a  term  for  years  in  his  own  right,  and  a  freehold  en  auter 
droU  to  consist  tosether.    [Sed  qnsere  this  position,  and  see  JJchdeny* 
fVintmore,  9  Roll.  Kep.  472,  and  Polybank  v.  Hawkins,  1  Doug.  329],  but 
-   he  misbt  have  a  freehold  In  his  own  ri^t,  and  a  term  9n  taUer  droit;*' 
Or,  whether  a  rightful  term  could  merge  m  a  wrongful  fee  ;  Or,  whether 
anch  ancestor  havine  a  rightful  and  a  wrongful  title  to  the  possession  might 
not  have  elected  to  hold,  and  at  tlie  trial  be  presumed  to  have  held,  by  her 
rightful  title.    It  ultimately  became  unnecessary  to  decide  these  queries, 
and  the  case  went  off  on  other  points. 

But  another  question  in  this  case  of  I>«i«  v.  Kemeys,  9  East,  371,  Twluch    ^TaTii  mergidy 
seems  to  have  been  conceded  by  the  courL)  was,  whether  an  ola  term   f^-crtated  by 
which  was  clearly  merged,  were  not  revived  and  assigned  by  a  deed  of  aM^amciU. 
17tB,  noticing  it  as  an  existing  term  and  conveying  it  as  such  from  W.  W» 
to  Ann  Anderson  as  a  mortgage  security ;  and  whether  the  words  **  grant, 
bargain,  sell,  assign,  and  set  over,"  thongh  purporting  to  be  an  assignment 
of  &e  old  term,  would  not,  if  that  term  were  merged,  opeluteas  tiiuwgrajU 
or  re-creation  of  the  term  by  reference  to  the  former  for  the  residue  of  the 

?ears  to  come.  And  this  Mr.  Sugden  lays  down  as  settled  law,  in  hia 
Yea.  on  V.  &  P.  p.  366,  5th  edit.  We  must,  however,  distinguish  this  case 
of  resuscitation  from  a  mere  confirmation,  and  remember  that  a  term  which  But  not  by  covh 
has  ceased  and  become  void  at  law,  cannot  be  set  up  and  made  good  by  JbrmaHon, 
confirmation,  at  least  this  is  the  law  in  respect  to  freehold  interests ;  (Litt. 
a.  541.  Co.  Litt  895, 6.  Shep.  Touch.  309,  except  perhaps  as  to  the  confirma- 
CioB  of  the  estate  of  a  disseisee  which  may  behelagood,  1  Pres.  AbsL  Sj|7)» 
and  there  seems  to  be  no  reason  in  the  case  of  leases  for  a'  different  appli- 
cation of  the  first  nile.  To  obtain  the  effect  of  a  valid  confirmation,  there 
must  be  a  new  lease  or  words  of  grapt  and  assignment  introduced  in  the 
confirmation,  sufficient  to  revive  the  term.  In  a  case  where  it  was 
attempted  to  make  a  tenn,  created  out  of  the  equitable  fee,  a  legal  term  by 
confirmation,  it  was  the  clear  opinion  of  a  conveyancer  of  the  first  emi- 
nence that  it  could  not  be  done,  the  term  being  void  at  law.  Instead,  tliere- 
fore,  of  assigning  or  demising  for  the  residue  of  the  ftaid  term,  there  ought 
in  a  case  of  this  sort  to  be  a  demise  and  confirmation  for  a  term,  to  be 
computed  so  as  to  make  tlie  legal  estate  correspond,  as  far  as  the  circum- 
stances will  admit,  with  the  equitable  ownership.  The  student  should  also 
be  apprised  of  the  determination  in  fVright  v.  Cartwright,  1  Burr.  983,  which 
has  in  a  measure  released  cases  of  this  kind  from  part  of  the  difficulty  in 
which  they  were  formerly  involved.  That  case  admitted  of  a  construction 
by  which  the  word  "  term*'  might  be  taken  as  of  the  same  import  with  the 
ivord  '^  time;"  and  perhaps  the  courts  availing  themselves  of  this  rule  of 
construction  might  interpret  the  deed  of  confirmation,  as  a  demise  for  the 
residue  of  the  time  intended  to  be  limited  by  the  deed  creating  the  equit- 
able term. 

It  is  further  observable,  that  extinguishment  of  the  term  will  ensue,   Inienemng 
though  the  term  and  reversion  be  limited  by  the  same  deed  or  will.    Thus,   nUUe  prev€nt9 
if  the  limitation  be  to  A.  for  years,  with  remainder  to  A.  for  life,  the  term   nurger* 
■will  merge.    But  an  intervening  estate  will  always  prevent  the  merger ; 
for  the  party  is  not  seised  or  possessed  in  postcssUm  of  both  estates  at  the 
same  time.    Consequently,  if  the  limitation  be  to  A.  for  years,  with  re- 
mainder to  B.  for  life,  with  remamder  to  A.  in  fee,  no  merger  will  take 
place  till  the  death  of  B.    So,  if  a  term  of  300  years  be  created  to-day,  in 
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of  P.'s  security,  bought  in  a  mortgage  made  to  D.  Mcured  opon 
both  the  manor  and  rectory,  which  was  precedent  to  B/smort* 


Mwigngefor 
yean  to  A 


mice  of  equiiy 
of  redemplion 
io  A,  term  not 
merged. 


ATTKifDAiiT      A.,  SflOjeon  to-morrow  in  B.,  and  1000  years  the  day  after  in  C,  and  the. 
TBRM.  terms  of  300  and  1000  years  ultimately  meet  in  the  same  person,  there  wiU. 

be  no  merger  on  accoimt  of  the  intervening  term  of  600  years  in  B.  ;  qurn^ 
fuit  coneessum  per  cur\  in  WhUchurch  v.  nkUcfinrch,  2  P.  Wms.  «S6,  vide 
ettam,  Scott  v.  fenlwulei,  1  Bro.  C.  C.  69,  and  ^ro.  Abr.  (Extinguishment), 
SO.  But  though  a  term  for  years  cannot  subsist  vtiih  an  immediate  re- 
mainder of  freehold,  yet  the  same  person  may  be  tenant  for  life 
vrith  remainder  for  years,  S  Pres.  Con.  44,  45.  1  Inst.  54,  b. — As  a  co- 
rollary to  tiie  rale,  that  an  intervening  term  or  estate  will  prevent  merger, 
it  may  be  remarked,  that  if  two  terms  are  assigned  to  two  distinct  trustees, 
and  afterwards  it  be  wished  to  surrender  the  first  term,  it  should  be  done 
by  surrendering  and  merging  the  estate  of  the  first  trustee  in  that  of  the 
second,  at  least  a  surrender  to  the  owner  of  the  freehold  will  not  be  effec- 
%  tnal,  by  reason  of  the  intervening  estate,  until  the  determination  of  that 

estate,  and  a  husbandry  lease  until  its  expiration,  will  be  sufficient  to  pre- 
vent the  operation  of  the  surrender.    Hence  the  necessity  of  using  words 
of  assignment  in  the  surrender. 
In  Hasket  v.  Strong,  at  the  Rolls,  2  Str.  689,  Mr.  How  made  a  mortgage 

^ for  500  years,  dated  9th  June,  1720,  to  NeaL    He  then  made  a  naort- 

mortgageinfee  gage  in  fee  to  the  plaintiff,  and  Neal  assigned  to  the  defendant,  who  alter- 
io  B.,  eonxeif'    wards  advancing  more  money,  took  a  conveyance  of  the  inheritance,  with 

an  agreement  that  the  term  should  be  kept  on  foot  as  an  additional 
secunty.  The  terra  was  never  assigned  over  to  a  third  person.  And 
on  the  question  touching  priority,  it  was  argued,  that  if  the  tenn  had 
been  regularly  kept  on  foot  the  defendant  would  have  been  in  the  com- 
mon case  of  a  third  mortgasree  taking  in  the  first  incnmbrance  to  protect 
himself,  by  which  he  would  have  tlie  law  on  his  side,  whereas  here,  the  tern 
was  merged  upon  the  grant  of  the  inheritance,  and,  therefore,  the  law 
was  with  the  plaintiff  who  had  the  first  mortgage  in  fee.  To  which  it 
was  answered  and  decreed  by  the  court,  that  the  plaintiff's  conveyance  of 
the  inheritance  interposing  between  the  term  and  the  defendant's  grant,  the 
grant  of  the  defendant  was  void  in  law,  the  grantor  having  nothing  in  htm ; 
and  then  the  term  could  not  be  merged  in  a  void  grant  of  the  inheritance, 
and  the  defendant  must  be  first  paid  his  whole  money. 

3d.  The  term  must  not  be  extin^ished  by  a  fsroviso  ^  ee*9er.  To  the 
creation  of  most  long  terms,  especially  if  raised  by  mortgage,  marriage 
settlement,  or  annuity,  a  proviso  of  cesser  is  annexed,  whereby  the  tern  is 
declared  determinable  on  the  happening  of  certain^evcnts.  If  those  events 
do  not  happen,  the  term  is  generally  considered  as  subsisting.  But  before 
a  term  to  which  a  proviso  ot  cesser  has  been  originally  annexed  can  be 
safely  relied  on,  care  should  be  taken  to  ascertain  that  the  proviso  has  not 
operated ;  as,  on  the  other  hand,  whenever  it  is  alleged  that  the  proviso 
of  cesser  has  operated  to  defeat  the  estate,  it  should  be  seen  that  some  or 
one  of  the  events  designated  by  the  proviso  of  cesser  have  happened,  and 
that  the  event  alleged  to  have  taken  place  falls  within  the  scope  and  tme 
construction  of  the  words  of  the  proviso.  If  a  term  be  limited  to  trustees 
for  raising  portions  for  younger  children,  and  it  is  declared  that  when  the 
tmsts  are  performed  the  term  shsdl  cease,  if  there  are  no  younger  children, 
there  will  not  be  any  necessity  for  raising  the  portions,  and  consequently 
the  trusts  of  the  term  cannot  be  perfoimed  :  and  it  seems  the  term  will  not 
cease,  the  event  provided  for  in  the  declaration  of  cesser  not  having  hap- 
pened. Hence  care  should  be  taken  to  introduce  into  the  proTiso  every 
possible  contingency;  expressing-^the  events  of  the  trusts  never  arisoif; 
their  becoming  unnecessary  or  incapable  of  taking  effect ;  their  pcrfens- 
ance,  satisfaction,  or  discharge ;  and,  fourthly,  providing  for  the  exonera- 
tion of  so  much  of  the  estate  as  sluill  remain  undisposed  of  after  the  par- 
poses  of  the  trust  have  been  answered.  And,  it  is  observabIe«  that  witktud 
a  proviso  of  cesser  the  term  will,  in  every  case,  continue ;  as  if  a  tens 
be  created  for  specific  purposes,  without  more,  those  purposes  being  an- 
swered, or  never  arising,  the  term  will  nevertheless  continne  till  ex- 
pressly merged  or  surrendered. 

In  a  case  which  occurred  in  practice,  A.  by  his  will  gave  B.  a  power  to 
portion  and  to  raise  the  same  by  creating  any  term,  &c,  snch  term  to  bs 


ProvtMo  ef 
cciter, 


wlmt  it  shouid 
€0iUain* 


Power  to.  poT' 
turn  includes 


fower  to  create  redeemable  by  the  person  for  the  time  being  in  possession  of  the  estate. 
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gage ;  tlia  principal  question  in  the  case  was,  whether^  as  the 
defendant's  security  was  only  oat  of  the  rectory^  and  the  se- 


B.y  by  his  marriage  settlement,  directed  portions  to  be  raised,  and  created     aitsndart 
a  term  of  500  years,  which  be  declared  should  cease  as  to  such  heredita-  tsrm. 

ments  as  should  not  be  wanted,  or  as  to  'so  much  of  the  term  as  should  re-  ^erm,  vrUh 
main  undisposed  of  when  tlie portion  was  raised.  The  question  was,  whe-  proviso  0/ 
tfaer  this  proviso  of  cesser,  after  the  portion  had  been  raised  out  of  pre- .  cesser, 
mises  in  one  county  (C),  annulled  the  term  as  to  lands  in  another  county  (p\ 
over  which  the  term  al»o  rode  ?  which  question,  it  will  be  pe-rceived,  turned 
on  another,  namely,  whether  B.  had  power  to  annex  such  a  proviso  of  cesser 
as  the  one  above-mentioned,  to  the  term  ?  It  was  advised  that  the  term 
ceased  as  to  the  lands  in  the  county  (D) ;  for  that  a  power  to  charge  estates 
with  portions  would  include  a  power  to  raise  the  same  by  mortgage.  Pow. 
on  Mortg.  79,  6th  edit.  If  then  a  general  power  to  portion  would  autho- 
rize the  creation  of  a  term,  it  certainly  seemed  to  follow  from  the  maxim, 
wuOna  continet  in  se  mtntw,  that  the  person  exercising  that  power  had  also 
authority  to  cease  the  term  on  any  given  event  which  he  should  think 
fit  to  name.  But  the  case  in  question  was  much  stronger:  B.  had  a 
general  power  to  raise  portions ;  and  he  was  also  empowered  by  the  same 
or  by  any  other  deed,  with  or  witkont  revocationy  to  limit  and  create  any 
term  for  the  purpose  of  securing  soch  portions  (such  term  to  be  redeemable 
by  (^.rtain  persons).  He  first  created  a  term  over  the  whole  property,  and 
then,  by  the  same  deed,  in  pursuance  of  his  power  of  revocation,  revoked 
so  much  of  that  term  as  future  circumstances  might  render  useless.  This 
revocation  he  effected  by  a  proviso  of  cesser,  which  it  was  considered  he 
was  fully  empowered  to  insert  in  his  marriage  settlement :  and  the  opera- 
tion  of  which  had,  it  was  conceived,  ceased  the  term  as  to  the  heredita- 
ments in  the  county  (D).  And  reference  was  made  to  the  case  of  Etelifn 
T.  Evelyn^  2  P.  Wms.  661.  Pow.  on  Mortg.  92,  5th  edit.  n.  (L),  where  lands 
in  tail  were  by  recovery  conveyed  to  uses  in  strict  settlement,  witli  power 
lor  tlie  tenants  for  life,  when  in  possession,  to  make  leases  of  the  same  for 
raising  i)ortions.  The  second  tenant  for  life  in  possession  demised  the 
estates  (with  others)  to  trustees  for  a  term  of  500  years,  in  trust  to  raise 
portions,  &c.  rfter  the  raising  and  paying  qf  which,  with  costs,  the  term  to 
cease.  This  proviso  of  cesser  was  held  good  to  cease  the  estate  of  the  trus- 
tees in  the  term,  after  the  portions  were  raised  out  of  the  rents  and  profits  ; 
the  portions  not  being  raiseahle  at  once,  hot  only  by  the  leisurely  means  of 
receiving  the  lent^  and  profits. 

When  the  events  have  happened  on  which  a  term  is  to  cease,  no  artifice   Term  directed 
can  keep  the  term  on  foot.    The  plan,  therefore,  of  creatmg  a  fictitious   io  cease  con- 
mortgage  so  as  to  come  witliin  the  terms  only  of  the  trusts,  must  be  re-   %ai  be  con- 
probated,  for  if  the  term  should  be  set  up  in  ejectment,  it  would  be  open   tiuned. 
to  the  adverse  party  to  insist  that  the  whole  proceeding  was  fictitious, 
and  consequently  that  the  deeds  of  mortgage  or  other  assnrance,  whereby 
it  is  endeavonred  to  contmue  the  term,  were  nugatory.    But 

4th,    The  term  must  not  be  presumed  to  have  been  surrendered.     The   of  prbsumcd 
doctrine  of  presumed  surrenders  has  recently  occupied  an  intense  share   sdrrkNders 
of  professional  attention.    The  deep  interest  which  its  consideration  has   or  terms  roa 
excited,  demands,  in  a  work  of  this  nature,  that  its  principles  should  he   years. 
thoronghly  investigated,  in  order,   if  possible,  to  free  it  from  the  incon- 
sistencies with  which  It  has  been  charged.   The  doctrine  is  so  essentially 
alttcd  to  the  subject  of  this  treatise,  and  an  intimate  acquaintance  with 
its   rules  and  elements,  so  useful  to  tlie  practical  conveyancer,  that  no 
apology  will  be  requisite  for  the  lengthened  disquisition  into  which  the 
jfvrtter  proposes  to  run.  ^ 

Presumed  surrenders  depended,   for  the  most  part,  till  lately,  00  the    Old  rules  of 
practice  of  conveyancers ;  that  practice  appears,  by  old  opinions  in  the   practice  on  pre* 
JF^Iitor's  possession,  to  have  warranted  these  positions  :«-lst,  If  the  term   suming  sur- 
had  been  once  assigned  to  attend  the  inheritance,  it  conld  never  aiUrwards   renders,  now 
b<>  presumed  to  have  been  surrendered,  for  a  direct  trust  being  annexed  to    little  varied, 
ttic  lefm,  and  that  trust  following  tlie  inheritance  through  all  its  channels, 
it  iras  thought  impossible  to  presume  a  surrender,  ui  opposition  to  an  ex- 
press declaration,  that  the  term  should  not  be  considerea  as  merged,  but 
tbat  it  should  attend  the  inheritance.  '  This  was  a  general  rule,  to  which, 
it  will  be  seen,  the  third  proposition  after-mentioned,  formed  an  exception. 
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curity  ke  bought  in  was  of  both  (he  manor  and  rectory,  he 
diouki  make  use  of  D/a  seeurity  as  to  the  manor,  after  D/s 


ATTSaBAVT 
TBIUt. 


It  was,  taowerer,  gurerally  nndentood,  that  in  all  cases  where  a  tena  bad 
been  once  assigned  to  attend  the  inheritance,  the  tenn  continiied,  and  an 
assignment  was  nsnalt^  recommended,  if  it  conld  l>e  obtained  at  a 
moderate  expence,  for  that  the  purchaser  or  mortgagee  might  possibty 
derive  some  advantage  from  the  right  of  contending  that  the  term  was 
aabsisttng ;  2d,  If  the  term  had  been  long  ago  satisfied,  had  never  be«n 
assigned  to  attend  the  inheritance,  and  had  not  been  noticed  for  the  last 
twenty  years  or  upwards,  then  it  was  considered  surrendered  or  barred  by 
the  statute  of  Limitations ;  dd.  If  the  term  had  been  assigned  to  attend 
the  inheritance,  but  had  Iain  dormant  for  a  long  period  of  time,  as,  Ibr  jn- 
fltance,  forty,  fifty,  or  sixty  years,  and  the  title  to  the  inheritance  had,  in 
the  mean  time,  undergone  several  changes,  and  no  notice  had  been  taken 
of  the  term  by  way  ot  exception,  or  in  any  other  manner,  it  was  considered 
Air  and  reasonable  to  draw  that  conclusion  which  it  was  thought  a  jnrr 
would  certainly  be  directed  to  draw,  that  the  term  had  been  surrendered, 
or  had  been  barred  by  the  adverse  possession  of  the  respective  purchasers 
Quder  the  statute  of  Limitations ;  but  4th,  If  the  possession  of  tne  inherit- 
ance had  been  consistent  with  tiie  trust  of  the  term,  it  was  considered 
that  this  primA  fade  rebutted  the  presumption  of  adverse  possession,  and 
that  the  possession  of  the  ce§tui  que  truet  woald  be  evidence  of  title  in  the 
trustee,  so  as  to  enable  him  to  maintain  ejectment,  notwithstanding  twenty 
years  or  more  may  have  elapsed  since  the  last  assignment  of  the  term ;  and 
therefore,  5tfa,  If  any  notice  had  been  taken  of  the  term  within  a  reasonable 
time,  as  if  it  had  been  excepted  in  covenants  against  incumbrances,  or 
there  had  been  a  declaration  that  the  trustee  of  the  term  should  stand  pos- 
sessed thereof  in  trust  to  attend  the  inheritance,  these,  and  similar  dr- 
cumstances,  it  was  considered,  afforded  ground  for  treating  the  term  as 
subsisting,  and  calling  for  an  assignment  of  the  term ;  so,  6tfa,  If  a  term 
had  been  at  a  distant  period  of  time  assigned  to  attend  the  inheritance,  and 
tiiere  had  not  been,  m  the  mean  time,  any  subetaniuU  change  tn  the  emmer* 
afttp  (if  the  tHherUaneef  but  the  inheritance  had  remained  continuaUy  in  the 
same  fkmily,  and  had  descended  from  the  ancestor  to  the  heir,  or  been  the 
subject  of  family  settlements,  then,  since  the  attendancy  of  the  term  was 
Ibr  the  benefit  of  the  title,  and  as  no  presumption  against  its  continnaoce 
existed,  it  was  thought  highly  probable  that  a  jury  would  be  directed  to 
presume  that  the  term  was  subsisting ;  at  all  events,  it  was  said,  it  eookl 
not  be  relied  on,  that  a  jury  would  presume  the  surrender  of  the  tena  in 
such  a  case  on  the  score  of  adverse  titie,  and  therefore  the  prevaitiag 
practice  was  to  call  for  an  actual  assignment  of  a  term  so  circnmataacedy 
tn  trust  for  the  purposes  required. 
Queetume  ^  Much  time  and  controversy  have  of  late  been  expended  to  point  oat  the 

9ttUed»    IMu     )>recise  cases  wherein  old  terms  for  years  may  be  presumed  to  be  soncn- 
of  enquiry  pro*  dered,  and  where  not.    Mr.  Sugden  concludes  his  fate  celebrated  Pamphlet 


poied 


on  Presuming  Surrenders  of  Terms,  p.  35,  1st  edit,  in  these  words:— ^  It 
is  now  difficult  to  §ay  in  what  case  a  term  eon  be  relied  apoa,  for  the  presomp- 
tion  must  have  been  made  with  reference  to  some  period  of  time  previously 
to  the  purchase.  It  would  be  dangerous,  therefore,  to  rely  on  any  term  if 
years  which  has  not,  on  every  change  of  possessUmy  been  assigned  to  a  new 
trustee^  nor  would  it  be  safe  to  rely  on  such  a  term,  if  any  of  the  owners 
have  been  in  possession  for  a  long  period,  although  it  is  not,  of  course,  ia 
my  powet  to  draw  the  line.  The  decision  [of  Doe  v.  BUder]  has  pow^aOy 
attracted  the  attention  of  the  profession.  Few  men  would  npw  venture  to 
say  under  what  circumstances  an  attendant  term  will  protect  a  parchaier 
against  incumbrances  of  which  he  has  not  notice.''  This  is  tiirowing  tlie 
doctrine  into  the  utmost  eonftision ;  but  this  latter  case,  it  is  conceived,  far- 
nished  no  grounds  for  the  warranty  of  such  observations.  The  mle,  it  will 
be  perceived,  depends  not  So  muai  on  the  period  of  time  durhig  which  the 
term  has  lain  dormant,  as  upon  the  circumstances  from  which  that  torpitmlc 
has  arisen.  The  cases,  it  is  submitted^  do  not  render  it  difiiciilt  to  say  mtdtr 
what  combination  of  circamstances  a  term  shall  or  shall  not  be  presnawd 
to  be  surrendered,  though,  with  re  ATence  to  a  period  of  time,  they  cer- 
tainly do  not  even  attempt  to  fix  on  any  specific  number  of  years,  in  imi- 
tation  of  the  statute  of  Iiimitations,  and  to  say  that  every  term,  so  many 
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debt  was  sausfied  by  the  piofits  of  tbe  laanor  and  rectory ;  or» 
wbetber  B.  should  not  then  be  admitted  to  eiyoy  tbe  Hianor^ 


^— ■ 
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5can  old,  shall  b«  i>reMflied  to  be  sonerdered.  Indeed,  neh  a  mle  weald 
cahibit  a  palpable  abtorditv,  aad  aaDihilate  entirely  me  whole  doctrine 
of  tenni  for  years,  lonj^er  tban  tlie  period  fixed  on*  The  cases  on  diis 
important  and  interesting  sobject  we  now  propose  to  consider  at  seoso 
lei^th.  Tbe  Investigation  will  exhibit  a  striking  agreement  between  the 
adjndged  cases  and  the  above  epitome  of  the  ancient  practice  of  convey* 
aneert. 

The  first  case  from  which  an  inference  on  this  snlyeet  is  drawn,  ia  that  It^erenei/rmm 
of  fVUhwgkbf  v.  WiUaitgkb^t  1 T.  R.77t.  antes,  p.  50i,  where  I^rd  Hard-  I^ord  JEfartf- 
wicke  admitted,  **  that  if  an  old  term  has  been  assigned  upon  an  espnm  wwM»  opi- 
trust  to  attend  the  Inheritance,  as  settled  by  snch  a  deed,  and  the  eon-  moa,  thai  de» 
▼rancer  u  sathified  that  the  uses  of  the  inheritance  have  never  b^en  barred.  cUatuttim  U 
till  the  new  purchase  or  settlement  is  made,  he  may  very  safely  rely  apon  equal  to  a$ngn* 
it,  because  Uie  very  assignment  carries  notice  of  tlie  old  uses ;  nay,  where  m«a<,  eoatidsr* 
the  assignment  has  been,  generally,  in  trust  to  attend  the  inheritaace,  and  cd. 
the  iMurties  approve  of  iM  old  trustees,  thev  may  entirely  rely  upon  it, 
especially  in  the  case  of  a  purchaser,  where  the  title  deeds  always  are,  or 
ought  to  be  taken  in,  for  If  he  has  tbe  creation  and  the  assignment  of  the 
term  in  his  own  hands,  no  use  can  be  made  of  it  aninst  hun.*'    It  is  in- 
ferred, that  Lord  Hardwicke  here  recognises  the  doctrine  laid  down  in 
the  first  section  of  the  above  epitome,  that  if  the  term  be  once  assigiasci 
to  attend  the  inheritance,  it  cannot  afterwards  be  presamed  to  be  snr* 
rendered,  for  that  the  foregoing  remarks  are  incompatible  with  the  opi* 
nion  that  the  circumstance  of  so  leaving  terms   outstanding  in  the  old 
trustees,  would  let  in  the  presumption  of  their  being  surrendered.     It 
abould,  however,  be  observed,  that  the  question  before  iiord  Haidwicko 
was  quite  foreign  to  the  point  under  consideration.     His  Lordship  waa 
compsring  the  effect  of  an  actual  assigameat  with  a  mere  dcdaratioa  of 
trust,  ana  was  of  opinion  that,  for  every  i»urpose  of  security,  and  with  a 
considerably  less  expence,  the  mere  declaration  may  be  depended  on  vrith  aa 
much  safety  as  an  actual  assignment.    It  Is  submitted,  that  Lord  Hardwicke 
must  be  considered  as  refemng  to  a  declaration  of  trust  by  the  trustee,  or 
aomething  taatsmouot  to  it,  m  he  speaks  of  an  approval  of  tbe  old  trus- 
tees, which,  at  least,  implies  a  notice  aad  recognition  of  the  existence  of 
the  term  in  those  trustees,  if  not  notice  of  the  intended  change  of  owaer^ 
akip  to  the  trustees  themselves,  which  is  widely  different  from  completing 
thepurchase  aad  passing  over  the  terra  in  silence. 

The  next  case  is  that  of  Lode  r.  Howard j  Bull.  N.  P.  110.  {8,  C.  on  other  AU  iermi  td  t^ 
points,  3  Burr«  1416,  and  1  Wm.  BU  4^.)  where  Lord  Mansfield  declared,  ^  wutrigagor 
that  be  and  many  of  the  Judges  had  resolved  never  to  saffer  a  plaintiff  ia  ofouiti  mort* 
ejectment  to  be  nonsuited  by  a  term  standing  out  in  his  own  trustee,  or  a  gagte^  ^e^ 
aatisfied  term  set  up  by  a  mortgagor  4iM|raia«i  a  mortgagee,  but  to  direct  gmned  ncr* 
the  jury  to  presume  it  surrenderea.     Here  it  is  necessary  to  mark  the  rmitred* 
Introduction  of  a  new.  principle,  different  Iroia  any  we  have  yet  noticed* 
Hitlierto  the  ground  of  presumption  has  arisen  from  an  apparent  intention 
in   the  parties  to  abandon  the  term ;  an  intention  collected  from  theif 
total  neglect  and  disuse  of  the  term  and  otiier  circumstances.    Here  the 
ground  of  presumption  is,  that  the  party,  though  he  has  diligently  pre* 
served  the  term,  and  perhaps  recently  procured  an  assignment  of  it  on 
fresh  trusts  to  attend  the  inheritance,  yet,  since  the  purport  of  the  term 
was  to  protect  tlie  owner  from  mesne  incumbrances,  it  shall  not  be  con* 
verted,  oy  prior  incumbrancers,  to  his  disadvantage.    Tbe  total  annihiia* 
tion  of  the  term,  however,  assumes  something  of  a  violent,  and,  perbapsy 
mischierous  cast ;  for  abating  the  difficulty  a  jury,  on  oath,  must  necessarily 
feel  in  presoming  a  surrender  against  repeated  assignments  of  the  lerm« 
m  lurking  creditor  of  a  former  owner  may  take  a  husbandry  lease,  and  so 
obtain  possession,  or,  in  league  with  the  mortgagee,  he  may  first  procure 
a  presumption  of  the  surrender  of  the  term,  and  then  seiae  the  estate, 
against  which  the  term  was  decidedly  intended  to  protect.      Bat  this 
dietuM  of  Lord  Mansfield  is  now  considered  as  clear  law,  and  has,  in  a 
series  of  cases,  been  uniformly  acknowledged  and  acted  on. 

The  same  noble  and  learned  Lord,  in  Doe  v.  Pegge^  1  T.  R.  758,  n.  (a)  Xerm  in  ahik>- 
•bserved,  that  an  ejectment  was  a  fictitious  remedy  to  try  tbe  title  to  the  t^^tmHu  nsf 
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his  security  being  as  tl^ell  of  the  manof  as  of  the  rectory,  and 
S.  hold  bnly  the  rectory  till  be  ^va9  satisfied  ?     And  it  was  le^ 
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Doe  ▼.  Pegge 
•ter^nded  as  to 


pomenion  of  lands  ;  it  wai  of  infinite  consequence  that  it  should  lie  adapted 
to  attain  the  ends  of  justice,  and  not  entan|;led  in  the  nets  of  form.    Great 
difficulties  had  arisen  as  to  the  legal  form  of  passing  land,  from  the  mode  of 
convey aneing  in  England  since  the ' statute  of  uAes.    Trusts  were  a  noode  of 
conveyance  peculiar  to  this  country.    In  ail  other  countries,  the  penoo 
entitled  had  the  right  and  possession  in  htniself.    But  in  England  estates 
were  vested  in  trustees,  on  whose  death  it  became  difficult  to  find  oot  th«r 
representatives,  and  tl^  owner  could  not  get  a  complete  title.    If  It  were 
necessary  to  take  aeeignmente  of  eatufied  terme^  terrible  iaeotiteniemaBM  wmU 
enBuefrom  the  repreeentativee  of  the  tmstees  not  beingtobe/onnd,    Sb  E^ 
Morthey's  clerk  was  trustee  of  near  half  the  great  estates  in  the  kingdom ;  oo 
his  death  it  was  not  known  who  was  his  heir  or  representative.    So  that 
where  a  trust  term  was  a  mere  matter  of  form,  and  the  deeds  were  muni- 
ments  of  anotlier's  estate,  it  could  not,  his  Lordship  observed,  be  set  «^ 
againet  the  real  owner.    It  was  therefore  settled,  that  a  satisfied  trust  should 
be  taken  to  be  a  trust  for  the  benefit  of  tlie  heir  at  law.    A  trust  sfaoaM 
never  be  set  up  againet  him  for  whom  the  trust  n>as  intended.    It  was  a  mere 
form  of  conveyance.    And  it  was  admitted,  that  where  the  term  was  in 
trust  for  the  benefit  of  the  lessor  of  the  plaintiff,  the  defendant  shonid  net 
set  it  np  in  ejectment  as  a  bar  to  his  recovery.    And  his  Lordship  added,  he 
found  this  point  settled  before  he  came  Into  the  court  of  K.  B.,  that  the 
court  never  suffered  a  mortgagor  to  set  up  the  title  of  a  third  person  against 
his  mortgagee,  ibr  he  made  the  mortgage ;  and  it  did  not  lie  in  his  month  to 
say  otherwise,  thouffh"  soch  third  person  might  have  a  right  to  recover  pos- 
session.   Nor  shonid  a  tenant  who  had  paid  rent  and  acted  as  such,  ever  set 
np  a  superior  title  of  a  third  person  against  his  lessor  in  bar  of  an  ejectment 
brought  by  him,  for  the  tenant  derived  his  title  from  him.    Laying  down 
these  principles.  Lord  Mansfield  would  then  apply  them  to  the  case  before 
him.    The  case  was  this,  the  legal  estate  of  the  whole  property  was  oat- 
standing,  some  parts  in  a  mortgagee  for  year»,  and  other  parts  in  tmstees  ftr 
a  term  of  yean  to  secure  an  annuity,  subject  to  which  it  descended  to  two  co- 
heirs of  the  intestate  ;  one  of  whom  obtained  possession  of  the  whole  estate, 
and  the  other  (or  her  representative)  commenced  an  action  of  ejectment  fur 
a  moiety.    The  defence  was  the  want  of  legal  title  in  the  plaintiff,  by  reason 
of  the  term  for  years  in  the  trustees.    It  was  impossible  to  presnme  it  sur- 
rendered, for  the  term  was  not  a  satisfied  term.  Then,  said  Lord  Mansficid, 
if  the  trustees  do  not  assert  their  title,  sliall  othets  be  permitted  to  set  it  ap? 
The  plaintiff  admitted  the  cliarge,  and  claimed  subject  to  it ;  and  it  was 
clear,  that  one  co-heir  should  not  be  permitted  to  dispute  tiie  title  of  the 
other.    The  plaintiff  and  defendant  had  an  ec|uitable  title  as  tenants  in 
common,  ana  the  plaintiff  most  recover  a  moiety.    WiUis,  J.  concoired. 
Ashhurst,  J.  observed,  that  in  such  a  case  as  this,  a  legal  bar  shonid  never  be 
set  up  in  ejectment  against  the  Justice  qf  the  ease.    The  trustees  might  per- 
form their  functions  as  well  after  both  the  parties  were  in  possesnoo.    The 
old  doctrine  was  relaxed  in  many  instances.    Bullcr,  J.  entirely  agreed 
with  Lord  Mansfield,  saying,  it  was  clear  law,  that  a  tenant  could  not  set  np 
the  title  of  the  mortgagee  against  the  mortgagor  because  he  held  under  the 
mortgagor,  and  had  admitted  his  title.    It  was  not,  therefore,  true  that  an 
outstanding  unsatisfied  term  was  always  an  answer  to  a  plaintiff  in  eject- 
ment.   So  long  ago  as  the  time  of  Justice  Gundry,  when  an  oatstaiidinf 
satisfied  term  was  offered  by  a  defendant  in  ejectment  as  a  bar  to  the 
plaintiff's  recovery,  that  Judxe  refused  to  admit  it,  saying  that  there  vras 
no  use  in  taking  an  outstanding  term,  but  for  th^  sako  of  the  conveyancer^ 
pocket :  since  which  time  it  had  been  the  uniform  doctrine,  that  If  the 
plaintiff  be  entitled  to  the  beneficial  interest,  he  shall  recover  the  posses&ion« 
The  annuitant  was  only  entitled  to  her  sooi.  per  oaaicm,  and  not  to  the  poa^ 
session  itself  whilst  there  was  no  default :  indeed,  she  did  not  require  it. 
But  the  heir  at  law  was  entitled  to  the  possession,  subject  to  that  charge. 
The  annuitant,  however,  was  in  a  different  situation  from  the  mortgagee, 
for  the  latter  was  entitled  to  receive  the  whole  in  diminntion  of  the  principal 
and  interest.    Jud^ent  therefore  vras  given  for'the  plaintiff. 

The  book  recording  the  opinion  of  Mr.  Justice  Gundry,  is  not  cited  by 
Mr.  J.  Buller  ( but  Lord  Hardwicke,  in  the  firstly  quoted  case  of  If  tdowgUf 
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solved  and  niled  by  Fincb^  Lord  Keeper,  against  die  opinions       [  513  1 
of  Wild  and  Twisden,  Justices;  that  S.  should  hold  both  the 


y.  Jfiltoughby^  appears  to  have  entertained  a  similar  opinion,  obtained,  per-     attrndant 
haps,  from  the  same  source ;  and  Lord  Kenyon,  in  a  case  we  shall  presently  tbrm. 

mention,  alluded  to  the  same  doctrine  as  held  by  Mr.  Justice  Oundry,  at  recovery  in 
Hereford.    So  much  of  this  case  of  Doe  y.  Peggty  as  supports  the  position  ^ectment  on 
that  an  unsatisfied  term  cannot  be  set  up  against  the  equitable  owner  in  eptittdfle  tUU. 
ejectment,  was  rejected  by  Lord  Kenyon,  in  Doe  v.  Stafle^  ubi  infra,  who 
held,  that  though  a  satisfied  term  might  be  presumed  to  have  been  surren- 
dered, yet  that  an  tauatisfied  term,  raised  for  the  purpose  of  securing  an 
annuity,  might  be  set  up  during  the  life  of  the  auauitant  as  a  bar  to  a  plain- 
tiff in  ejectment,  even  though  he  claim  subject  to  the  charge  ;  and  such  is 
now  considered  to  be  the  doctrine  of  the  court,  see  antea,  173,  of  this  edit. 
note  (B).      But    the  case,  it  is   observable,   supports    the    rules,  that 
a  surrender  shall  not  be  presumed  agamat  the  real  owner  of  the  inhe- 
ritance. 

Xtk  GoedtktU  ▼.  Morgan,  1  T.  R.  755.  a  mortgage  for  999  years  was  made   ThoMghmert' 
in  1761,  by  one  Jones,  owner  of  the  fee,  to  Margaret  Ambrose ;  in  1767,  gt^^  may  noi 
Jones  made  a  mortgage  in  fee  to  Morgan ;  and  in  July,  1769,  he  made  eet  up  term 
another  mortgage  in  fee  to  Richard  David.  In  1768,  the  999  years'  term  was  against  mort- 
assigned  to  a  trustee  for  Jones,  and  to  attend  the  inheritance :  the  first  mortp  gogee,  hiM  os- 

Ege  in  fee  being,  consequently,  before  that  assignment,  and  the  last  after  it.  tignee  may» 
December,  1769,  Jones  made  another  mortgage  in  fee  toSprigg,  and  the 
term  of  999  years  was  assigned  to  a  trustee  forSprigg ;  and  the  question  was, 
whether  he  could  recover  in  ejectment  on  the  demise  of  his  trustee  against 
the  two  prior  mortgages  in  fee  ?  It  was  argued,  that  if  previously  to  the 
conveyance  in  1769  to  J^prigg,  the  defendants  had  brought  ejectments  upon 
their  mortgages,  neither  Jones  nor  his  trustee  could  have  set  up  this  term  as 
a  bar  to  tlieir  ejectment;  and  that  if  Jones  himself  could  not  set  up  the 
term.  It  seemed  absurd  to  say  that  those  who  claimed  under  him  could; 
for  they  could  not  claim  a  greater  estate  than  he  had.  The  fallacy  of  this 
argument  may  be  easily  seen.  The  reason  why  the  mortgagor  could  not  be 
allowed  to  set  up  the  term  against  his  own  grantee,  was  not  because  the  . 
term  would  be  presumed  to  be  surrendered,  or  because  it  was  otherwise 
inefficient  for  the  purpose  intended,  but  because  it  did  not  lie  with  him 
to  vacate  his  own  grant,  which  reason  on  the  lips  of  a  third  person,  who 
perchance  might  claim  under  him,  would  not  apply'.  The  argument  did  not 
prevail.  The  question  was  consequently  determined  in  the  affirmative^  and 
the  postea  awarded  to  the  plaintiir. 

It  is  said  the  principle  deduclble  from  this  case  is,  that  it  decides  clearly,   jy^  nremmptiom 
that  a  surrender  of  the  term  cannot  be  presumed  ou  tlie  ground  that  the  ^  nrren^r 
first  mortgagee  did  not  take  an  assignment  or  a  declaration  of  trust  of  it.   x^„j  nwrtga-' 
Kat  there  is  a  considerable  difference  between  a  mortgage  and  sale  in   _^»^  negleet- 
reference  to  any  presumption  which  might  arise  from  the  circumstance  |_  ^^  ^^^  ^, 
of  the  term  being  passed  over  in  silence  on  a  change  of  property.  Hgnment  «C 

Lord  Kenyon,  in  Doe  v.  Staple^  t  T.  R.  696,  approved  extremely  of  what  ^g^ 
^was  said  by  Lord  Mansfield,  in  the  case  of  Lade  v.  tlojford^  ubi  supra,  that   f^gf^  reaited  m 
he  would  not  suffer  a  plaintiff  in  ejectment  to  be  nonsuited  by  a  term  stand*  gp^df^i  rerdiet 
hag  ont  in  hb  own  trustee,  or  a  satisfied  term  set  op  by  a  mortgagor  agaUist  ^j^^^  ^  ^g^ 
m  mortgagee,  but  would  direct  a  jury  to  presume  a  surrender.  Lord  Kenyon  g^jfu^  jiirres- 
■aoch  approved  of  that,  and  addea,  that  when  a  surrender  was  presumed,   fig^g^i^ 
there  was  an  end  of  the  legal  title  created  by  the  term.    But  in  the  case 
hefore  him,  the  facts  precluded  any  such  presumption,  there  was  an  ex- 
isting term  at  the  several  times  of  the  two  first  demises  laid  iu  the  decla- 
ration, and  a  considerable  benefit  was  to  be  derived  out  of  it;  the  last 
aiunutaat  did  not  die  till  after  the  time  of  the  second  demise,  therefore  there 
^wne  no  reason  to  presume  that  the  trustees  had  surrendered,  and  they 
uronld  have  been  personally  liable  If  they  had ;    and,  subsequently,  it 
aeemed  impossible  to  suppose  that  there  was  a  surrender  of  the  term,  or 
that  it  was  satisfied  because  the  special  verdict  expressly  found  the  contrary 
£act. 

No  notice  is  taken  of  the  case  of  England  v.  Slade,  4  T.  B.  6dS,  in  the   Eitate  ta  he 
mbove*mentipned  pamphlet  on  Presuming  Surrenders  of  Terms,  although  eonceyed  to  eon 
iX  bean  eonsiderably  on  the  point  there  discussed,  especially  as  to  the  on  hie  eoming 
p4;riod  ia  which  a  surrender  may  be  presumed.    The  objection  to  an  eject-  qf  age,  convey'' 
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manor  and  rectory  against  B.^  until  all  d^  on  both  the 
ties  was  paid  him. 


gumecomnff* 


ATTKHDAMT     ^^"^^  ^^  that  caie  wasy  that  no  coDvevance  of  the  legal  estate  fnm  the 

TEKM  persons  who  were  deTisees  in  trust  for  the  testator's  son,  iiamediately  on  his 

tff  Ural       attaining  twenty-one^  was  proved.    To  this  it  was  answered,  that  it  was 

^^t^ t!^timptt  the  case  of  a  plahi  trust,  and  that  a  conveyance  should  be  presumed.    But 

^eirfiwvwl  ^^^'  ^'*  ^^  ^®  ^*^»  thought  the  objection  valid,  and  that  then  was  Mt 

^     "^      '  length  of  time  sufficient  to  raise  such  a  presumption  [four  years  only  having 

elapsed  since  the  son  came  of  age.]  The  plaintiff  was  therefore  nonsoite^^ 
but  he  liad  leave  to  move  to  set  aside  the  nonsuit  and  enter  a  verdict  lur 
him,  if  the  court  should  be  of  a  different  opinion ;  the  court  in  Banco  were  •€ 
a  different  opinion — Lord  Kenyon  observing,  that  he  did  not  know  that  the 
son  had  not  the  legal  estate  in  him.  There  was  no  reason  why  the  jur^ 
should  not  have  presumed  a  convevance  from  the  trustees  to  the  son  upon  hn 
attaining  the  aae  of  twenty^^ne  In  pursuance  of  their  trust,  acoordinf  te 
what  was  raid  oy  Lord  Mansfield,  m  Lade  v.  Ho^onL  It  was  what  they 
were  bound  to  do,  and  what  a  court  of  eonity  would  have  compelled  them 
to  have  done  if  they  had  refused.  But  it  was  rather  to  be  presmned  that 
they  had  done  their  duty.  And  as  to  the  time,  tke  jurf  nugit  bi  durcUd  le 
frentme  a  marrender  or  eonvefonco  in  «  mmek  Ut$  Hme  f  Aea  tewtfy  yser*.  And, 
thereupon,  a  rule  itisi^  which  had  been  obtained  on  a  former  day,  waa  made 
abMlute.  [Qo.  refhsed.l 
White  tfutteei  '^^  ^^^  ^^  ^^'^  ^-  Sybawmj  7  T.  R.  S,  was  similarly  circumstanced.  At 
oicAl  to  emnetif  the  trial,  the  defendant  set  up  a  lease  from  J.  Pym,  executed  after  he  came 
jwnf  may  are-  ^  H»^>  vrhereby  he  demised  the  premises  to  the  defendant  for  eighty^^ae 
^^^      '  Tears.    Against  this,  it  was  objected,  that  it  did  not  appear  that  J.  Pvm 

had  the  legal  estate  in  him  at  the  time,  but  that  it  was  oatstanding  in  lib 
trustee,  without  whose  concurrence  no  legal  title  could  be  conveyed.  Lotd 
Kenyon  thought  that  the  jury  mi^t  presume  a  legal  conveyance  from  the 
trustees  to  J.  Pym  upon  his  coming  or  ue,  pursuant  to  the  terms  of  the 
trust,  imon  which  the  plaintiff  submitted  to  a  nonsuit.  Upon  a  asotion  tn 
set  aside  the  nonsuit,  his  Lordship  further  observed,  that  as  to  the  pre- 
sumption which  he  had  directed  the  jury  to  roalce,  he  had  grounded  hinuelf 
upon  the  doctrine  laid  down  by  Lord  Mansfield,  in  Lade  v.  Hoybrd,  which 
was  not,  as  had  been  supposed,  tliat  an  ejectment  might  be  maintained  opeaL 
a  mere  equitable  title,  which  would  remove  ancient  land^marks  in  tlK  lar 
and  create  great  confusion  ;  but,  that  in  all  cases,  where  trustees  oug;ht  ta 
convey  to  the  beneficial  owner,  he  would  leave  it  to  the  jury  to  presume, 
where  such  a  presumption  might  reasonally  be  made,  that  they  had  con- 
veyed accordingly,  in  order  to  prevent  a  just  title  from  being  defeated  by 
a  matter  of  form.  And  this  had  not  only  been  so  held  by  Lord  MmouBM, 
but  before  his  time  by  Mr.  Justice  GmKuy,  at  Hereford.  And  Lord  Ken- 
yon thought  this  rule,  as  far  as  it  went,  highly  convenient  and  proper.  Tte 
court  therefore  refused  a  rule  to  shew  cause  why  the  nonsuit  shooid  not 
be  set  aside. 
Term  not  wh  The  next  case  is  that  of  Goodliile  ex  dewu  Owen  Joneo  v.  £eaa  Jmms,  in 

iUedforsixif  error,  7  T.  R.  43,  which  tends  obliquely  to  establish  the  position,  that 
«Mrs,  as  scis  where  a  term  has  been  once  assigned  to  attend  the  inheritance,  and  then 
tn  fliMii  Hmoj  not  noticed  for  sixty  years,  except  by  a  mere  declaration  in  a  mortgage  deed 
yoi  term  pre*  ■  to  vrhich  the  trustee  is  not  a  party,  tliere  the  term  may  be  presumed  to  have 
Momtd  omren-  been  surrendered,  even  though  the  property  may  have  undergone  no  dmoges 
dered.  Semk^,     •  but  family  descents  and  devolutions  in  the  mean  time.    The  drcnn 

of  this  case  are  these : — In  1690,  a  term  of  500  years  was  created, 
1713,  satisfied  and  assigned  to  one  Lloyd,  in  trust  for  E.  Griffiths,  the 
owner  of  the  property,  and  to  attend  the  inheritance.  Griffiths  demised  the 
estate  to  Jones,  who,  in  1749  made  his  will,  and  gave  the  estate  to  Owum 
Jones  his  eldest  son  for  life,  with  remainder  to  his  children  In  tail;  with  le* 
mainder  to  John  Jones  his  second  son  for  life,  witih  remainder  to  his  chfldrai 
in  tail,  with  remainders  over.  In  December,  1780,  [67  years  after  tiie  Isofe 
and  only  assignnkent  of  the  terro,^  Owen  Jones  by  lease  and  releaae,  mort- 
gaged the  premises  to  one  J.  D.  m  fee  for  securing  4002.  In  the  rdfease  it 
was  declared,  that  the  residue  of  the  term  of  500  years  created  in  June,  1690, 
and  all  other  terms  (if  any  such  there  were),  should  remain  vested  in  tile 
several  persons,  who  were  then  possessed  of  the  same,  in  trust  far  J.  D^  kia 
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So  where  B.  seked  in  fee,  acknowledged  a  statute  of  lOOOZ.  Same  where 
to  I.S.ia  1663(0),  and  on  the  20th  of  June,  }665|  mortgaged  ^^""^^^ 

quent  mortgage 
(o)  fVffndkam  ▼.  AtdborAMii,  f  Cb.  Ca,  Sit.  Supra,  477.  and  other  ee- 

: .  ^^' 

iMirt,  vxecvfors,  Ac.  for  vcearisf  tlitt  4002.,  and  after  payiiient  thereof  in     attbiidaiit 
trast  for  Oweo  Jooes  mod  hu  Mn,  aiid  to  be  disposed  of  as  he  shoald  tbrm. 

direct,  and  in  defanlt  thereof  to  wait  open  the  inheritance.    In  January, 
i78f ,  Owen  Jones  and  the  representatives  of  J.  D.  the  mortgagee  (who  was 
then  dead),  by  icase  and  release,  conveyed  the  premises  in  question  to  W.  J. 
in  fee,  for  valuable  consideiation,  out  of  which  the  mortgage  money  was 
paid.    W.  J.  died,  leavmc  the  defendant  bis  heir  at  law  in  oossessjon  of  the 
premises.    Owen  Jones  died  without  issue, 'whereupon  Owen  Jones  the 
lessor  of  the  plaintiff,  and  the  eldest  son  of  John  Jones  being  the  next  in    Term  aaftared 
remainder,  commenced  his  action  of  ejectment.    These  facts  were  stated   ta  ^fter  eject" 
in  a  speciiU  verdict  found  at  the  trial  below.    But  it  did  not  appear,  that  the   mad  brtighi^ 
.  outstanding  term  created  in  1690,  had  efer  been  assigned  by  J.  Lloyd  or  his 
represeiktatives,  before  the  ejectment  was  brought;    It  was  stated  in  the 
verdict,  that  oo  the  tdth  July,  1793,  after  the  ejectment  was  commtocedi 
administration  of  the  effects  of  J«  Lloyd  nnadminlstered  to  by  G.  Uoyd^ 
was  granted  to  Griffith  Thomas,  v^o  on  the  JB7th  July,  1795,  assigned  the 
•aid  term  to  one  J.  Griffiths,  in  trust  for  Evan  Jones  the  defendant    On 
this  special  verdict,  judgment  below  was  given  for  the  lessor  of  the  plaintiff; 
to  reverse  which  a  writ  of  error  was  now  brought  in  B.  R.— -Lord  Kenyon, 
CJi.  J.  observed,  that  on  this  special  verdict,  the  question  between  the  two 
litigating  parties  was  not  open  to  discusfiion,  for  tbat  it  was  stated  in  the 
venlict,  that  an  old  term  which  was  ereated  in  the  last  century,  had  been 
from  time  to  time  assigned,  and  was  noticed  as  a  subsisting  term  so  lately 
as  the  year  1780,  in  the  mortgage  by  Owen  Jones  to  J.  D.    That  as  long 
as  that  was  in  existence,  it  was  an  answer  to  an  ejectment  brought  by  any 
other  person.    That  though,  under  certain  circumstances,  a  judae  might   /VvstMipfisft 
direct  a  jury  to  prpjume  an  outstanding  satisfied  term  to  have  been  sur*   ,|p|  mniie  at 
rendered  by  the  trustee,  yet  if  no  such  presumption  were  made,  but  it  was    ||^  jn  coaa^^ 
stated  as  a  fact,  that  the  term  still  continued,  such  a  legal  estate  in  *the  ^f^iot  be  made 
trustee  must  pretail  in  a  court  of  law.    That  what  was  said  by  Lord  Mans«   afierwardei 
field  in  Lade  v.  Uolford  must  be  understood  with  this  restriction,  that  in 
either  case  tlie  jury  might  presume  the  term  surrendered ;  but  that  with- 
out such  surrender  the  estate  in  the  trustee  must  prevail  at  'law,  and  that 
to  the  proposition  so  qualified  Lord  Kenyon  fully  assented.    Ariiburst,  J. 
concurred.    Grose,  J.  observed,  **  Here  isa  legal  term  of  500  years  vested.  ^  term  appear 
ill  tlie  person  claiming  onder  J.  Lloyd,  and  he  not  having  joined  in  the    outstanding  in 
^ectmenl,  tlie  plaint'nT  cannot  recover.     In  some  cases  the  jury  ma^  pre-    spf ctoi  vsftiUcf < 
aume  the  surieuder  of  a  satisfied  term,  and  that  gets  rid  of  the  difficulty 
which  exists  in  this  case ;  but  here  it  appears  on  Sie  verdict,  that  the  term 
'is  an  otttatinding  term."    And  per  Lawrence,  J«-  the  administration  de  borne 
man  of  J.  Lloyd  was  not  obtained  until  after  the  ejectment  was  brought, 
and  therefore  the  plaintiff  could  not  have  laid  a  demise  by  the  trustee.    If 
the  Jury,  however,  at  the  trial  had  presumed  tbat  this  term  had  been  sur- 
rendered to  J.  Jones,  the  devisee  of  R  Griffiths,  the  administration  de 
hamia  nan  of  J.  Lloyd  would  have  been  out  of  the  way.    Bnt  as  the  eject- 
.  ent  was  brought  by  a  person  who,  it  appeared  by  the  special  verdict,  had 
not  the  legal  title,  he  could  not  recover  in  a  court  of  law. 

Lord  Renyon*s  opinion  in  favour  of  a  presumed  surrenderi  continued  the  Gendral  ralet 
aame  to  the  last  decision  he  pronounced  on  this  subject.  In  Roe  v.  Read, 
'8T.  R.  118,  he  said,  the  opinion  he  had  several  tunes  given  while  he  sat 
in  that  couit  remained  unsliaken.  He  agreed  with  what  vras  said  in  Lade  v. 
Jio^fardf  that  where  the  beneficial  occupation  of  an  estate  by  the  possessor 
has  siven  reason  to  suppose,  that  possibly  there  may  have  been  a  conveyance 
9f  the  legal  estate  to  the  person  who  is  equitably  entitled  to  it,  a  jury  may 
be  advised  to  presume  a  conveyance  of  the  legal  estate ;  but  if  it  appear  in 
a  apedal  verdict  or  a  special  case,  that  the'lefpsl  estate  is  outotanding  in 
another  person,  the  party  not  clotiied  vrith  that  legal  estate  cannot  recover 
in  a  court  of  law ;  and  in  this  respect.  Lord  Kenyon  could  not  distinguish 
between  the  case  of  an  ejectment  brought  by  a  trustee  against  his  eeotwi  que 
trust,  and  an  ejectment  brought  b^  any  otftier  person. 

Hitherto  we  have  been  considering  the  bearinc  of  the  question  in  courts   Lord  Eldon'e 
af  law ;  we  now  turn  to  the  equity  dicta  and  decisions.    The  first  case   dixapprotal  ^ 

I  J[  doctrine. 
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the  manor  of  A.  to  tlie  plaiotiffs  W.  and  K.  for  90001.  md, 
two  dajs  afterwarchy  mortgaged  piurt  of  tbe  aaoie  to  the  defdh 


ATTiVDAHT     aeqauoti  at  iiriih  Lord  Eldon'a  opinion  on  this  mbject,  tnd  of  his  dina^ 

TBsir.         Action  with  the  encroachment  (if  it  nwj  l>e  so  tenned)  which  oonrti  if 

hiw  liaYe  made  on  his  Jorisdictiony  by  entertaining  the  opinions  tiiey  bave 

ttnifonnly  held  in  the  preceding  cases.    In  Etunu  ▼.  JBtdateU,  6  Ves.  174» 

his  Lordship  observed,  that  it  seemed  to  him  ratlier  surprising,  if  he  Bii|frt 

eresome  to  say  so,  that  Lord  Mansfield,  wlu»  concnrred  win  Mr.  Jnshce 
niter  in  a  great  many  of  these  eqnitable  principles  in  a  ooart  of  lav, 
slionld  not  iMYe  attended  to  distinctions  winch  perhaps  wonld  l>e  foand 
in  the  very  principles  npon  which  the  Court  of  Chancery  existed.    Titlct 
to  property  might  poisilMy  be  found  to  be  very  considenbly  sliahea  by  the 
doctrine  of  the  Court  of  King's  Bench,  as  to  satisfied  terms.    The  law  ss 
to  tlmt  in  equity  was,  that  a  second  mortgagee  having  no  notice  of  die 
first  mortgage,  u  he  could  get  in  a  satiified  tcnn,  would  do  that  whleh  was 
the  true  ground  of  the  decision,  though  it  was  not  put  npon  that  by  Ur, 
Justice  Buller  t  he  [the  mortgagee!  would,  as  in  conscienoe  he  aufdu,  get 
the  legal  estate,  and  by  Ttrtue  of  that,  protect  his  estate  against  Oie  mit 
mortgagee,  having  gotk  prior  title,  the  conscience  being  e<pial  between  tin 
parties.    When  once  it  was  said  at  law,  that  a  satisfied  term  should  not 
be  set  up  in  ^eetment,  tbe  whole  security  of  that  title  was  destroyed,  and 
tiierefore,  even  with  the  modern  correction  that  doctrine  had  received  in 
the  late  cases  (namely,  that  you  might  set  up  the  term,  though  satiified, 
and   put  it  as  a  question  to  the  jury,  vriiether  an  assignment  was  to  be 
presumed),  it  seemed  to  Lord  Eldon  very  dangerous  be^een  purchasers; 
and  the  leaning  of  tbe  Court  [of  Kmg's  Bench]  ought  to  be,  that  it  was 
not  amigned ;  and  Lord  Eldon  fully  concurred  with  Lord  &enyon,  that 
It  was  not  fit  for  a  Judce  to  tell  a  iurv  they  are  to  presume  a  term  as- 
signed [read  sorrenderea]  because  it  Is  satisfied ;  but  there  ought  to  be 
some  dealing  upon  it ;  or,  said  Lord  Eldon,  you  took  Arom  a  purchaser 
tlie  eflSsct  of  nis  diligence  in  having  got  in  the  1^^  estate ;  to  the  benefit  «f 
which  he  was  entitled.— It  does  not  appear  that  Lord  Kenyon  ever  said,  hi 
so  manv  words,  that  there  ought  to  be  some  dealing  on  tbe  term  to  keep  It 
alive ;  but  it  may,  perhaps,  be  inferred,  from  the  circumstances  of  some 
of  tbe  cases,  and  his  Lordship's  judgments  thereon,  that  such  was  his 
opinion.    By  this  dictum  of  Lord  Eldon,  we  mark  no  actual  variation  in 
the  doctrine,  which,  though  not  entirely  approved  by  hfan,  still  rontinufi 
.    a  creature  of  law,  and  has  never  yet  been  decidedly  acted  on  in  a  court  of 
equity. 

Tbe  same  noble  Lord  (Eldon^  in  a  subsequent  case  said,  that  vrith  creil 
deference  to  tbe  authority  of  Lord  Hardwicke  and  of  the  Blaster  of  the 
Rolls,  in  the  cause  before  him,  he  doubted  whether  it  was  poasiUe,  upsn 
«v«ry  cioHgg  qf  principle,  to  say  that  the  assignment  of  a  term  which  has  beoi  once  assigned 
•lMls^d^p.  to  attend  tbe  mheritance,  is  necessary  from  tune  to  tine,  whenever  tint 

inheritance  is  made  the  subject  of  purchase.    If  it  were  true,  that  the 
law  of  the  court  was  decided  to'  be  such  at  the  time  by  Lord  Hardwicke, 
and  had  been  suice  understood  to  be  so,  tliat  must  prevail.    But  it  was 
necessary  to  be  perfectly  satisfied  that  Lord  Hardwicke  did  consider  the 
law  as  settled  m  that  case,  and  that  it  had  been  since  so  undeiitood. 
ifcuMirell  V.  Mouadrett,  10  Ves.  959.    Lord  Hardwicke  certahiLy  did  not 
mean  to  say  that  an  actual  assignment  was,  on  evc^  change  of  property, 
necessary  to  confer  protection  on  the  new  taker  {  but,  it  is  submitted,  that 
he  intended  to  be  understood  as  intimating  an  opinion  that  an  actual  as- 
signment, a  declaration  by  the  trustee,  or  somethiug  tautUMwnt  theivto» 
was  absolutely  requisite  to  prevent  the  pwiuiuption  that  the  parties  in- 
tended to  abandon  their  trust  and  equity  in  the  tenn  and  to  treat  it  tliere- 
after  as  actnallv  surrendered.     In  the  pamphlet  before  allndcd  to,  the 
above-oMUtioned  doubt  of  Lord  Eldon  is  considered  as  a  '*  grmoe  aafftfrffy 
for  the  continued  existence  of  the  term,  though  it  be  left  in  the  mumt  of 
the  original  trustee."    If  leavfaig  the  term  in  the  original  trastee»  withsnt 
*  taking  a  declaration  from  him,  is  here  intended,  as  it  is  presunied  it  is, 
neither  Lord  Hardwicke  nor  Lord  Eldon,  it  is  submitted,  ever  meant  to 
be  understood  as  saying  that  such  puetawt  leaving  of  the  term  should  ao>^ 
In  thne,  raise  a  presumption  that  it  was  surrendered.    It  can  hardly  be 
iasagittcd  that  thete  noble  LordS|  after  eyplaiaing  the  panunoant  import 
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daat  B«  and  tben  died,  leftving  the  defendant  H.  his  heir ;  B. 
the  second  mortgageei  agreed  mth  M.,  another  defendant  ex-^ 


ance  of  obtaining  the  legal  estate  by  means  qf  an  actual  as^gnment  of  attm damt. 
the  tenn,  both  as  it  respects  protection  acainst  dower,  and  against  otiier  tbrm. 
legal  incnmbrances,  thoald>  in  the  same  breath,  cat  down  all  their  pre* 
Tions  obiertations,  and  say  that  a  purchaser  or  mortsagee  mav  safely 
dispense  with  the  tronble  and  expence  of  taldng  an  assigmhent  of  the  term, 
ana  rely  on  its  protection,  notwithstanding  he  may  have  permitted  it  to 
Remain  in  the  old  trustee,  and  at  the  time  Sf  his  pnrehase  passed  it  OTer  in 
silence,  and  have  taken  no  other  notice  whatever  of  it  since. 

It  is  also  observable,  that  tlie  observations  of  Lord  Eldon  in  Afaimdrea  Inference /rem 
▼.  JlfawKfreS,  were  made  without  any  reference  to  the  above  cited  cases  MamndreU  v. 
at  law,  and  consequently,  as  it  is  submitted,  without  any  intention  of  con*  MaundreU  een* 
sidering,  how  passing  over  the  term  In  silence,  and  taking  neither  declaration  eidered, 
aor  assignment  or  other  document  respecting  it,  would  affect  the  exist-      ' 
ence  of  the  term  under  the  ordinary  rules  of  the  common  law  doctrine  of 
|>resumed  surrenders.    The  learned  author  of  the  same  pamphlet  further 
observes,  that  **  the  opinion  of  the  Lord  Chancellor  in  BfaundreU  ▼•  ilfiiim* 
dreU^  therefore  is,  that  an  assignment  of  the  term  Is  not  necessary  upon 
every  new  purchase,''  ind  that  "  this  is  a  powerful  authority  against  tlie 
presumption  of  a  surrender,  on  the  same  ground  that  the  term  has  been 
left  unaistnrbed."    The  authority  of  a  duMnu  dictum  (for  observe,  there  is 
BO  decision  on  the  subject  in  equity)  must,  at  all  times,  be  very  weak,  and 
in  the  teeth  of  that  abundant  and  unimpeached  series  of  decision  which 
the  above-mentioned  cases  exhibit,  it  most  certainly  yield  aU  claims  to 
po«'€r  and  gravity ;  and  if  Lord  Eidon's  observations  can  be  construed  to 
denote,  any  differenee  of  opinion  acainst  the  presumption  of  a  surrender^ 
on  tiie  mere  ground  that  the  term  lias  been  left  undisturbed,  (to  do  which 
they  must,  it  is  conceived,  undergo  some  violation,  especially  in  reference 
to  the  context,)  the  cases  at  law  shew  plainly  that  such  a  permission 
of  the  term  to  remain  in  the  old  trustee,  hhe  purchaser  at  the  same  time 
liavinir  by  his  abstract,  fun  knowledge  of  tlie  existence  of  the  tepi,  or  at 
least  die  means  of  obtaining  such  knowledge,)  is  one  of  the  strongest  cir- 
enmstances  that  can  be  adduced,  next  to  an  actual  surrender,  of  an  inten- 
tion in  the  parties  to  presume  a  surrender  of  tlie  term,  or  rather,    that 
they,  at  the  time,  conndered  the  term  to  be  merged  and  annihilated.    It 
also  affords  matter  of  surprise,  that  such  unsubstantial  materials,  should  be 
made  the  basis  of  an  argument  against  a  decision,  which  had  for  its  foun- 
dation, eleven  accordant  adjudications  of  the  same  court  wherein  it  was 
pronounced. 

Recurring  to  the  legal  consideration  of  6i«  subject,  Lord  Eltenborough,  Pr^sumpftofi  fs 
in  Keene  v.  Dewrden^  8  East,  261,  remarked,  that  presumptions  of  this  heiMfwMwrof 
sort,  when  fit  to  be  made,  were  always  made  in  favour  of  the  possession  of  pereotte  eniiiled 
those  who  were  rightly  entitled  to  it.    The  rule  of  presumption  was,  ut  re$  to  possessioii, 
riie  euta  est,  and  was  applied  wherever  the  possession  of  the  party  was 
riglhtfnl  to  invest  that  possession  with  a  legal  title.    But  there  was  nothing 
to  warrant  such  a  presumption  in  the  case  before  the  court,  the  possession 
of  Lord  Byron  vras  all  along  consistent  with  the  deed,  and  witli  the  title 
of  the  trustees,  for  until  a  sale  by  the  trustees,  Lord  Byron  vras  entitled 
to  the  possession  by  the  trusts  of  the  deed.    The  trustees  could  not  con- 
tronl  his  right  to  the  receipt  of  the  ^*  rents,  issues,  and  profits"  during 
his  life.    l%ere  was  not,  therefore,  one  moment  of  adverse  possessson  to  PoeeeseUm  ef 
the  li  usiees  during  the  whole  time  down  to  a  recent  period,  nor  any  such  cesftit  ^m  trvet 
possession  by  Lord  Byron,  or  any  claiming  from  him,  in  favour  of  which  not  adioene  to 
there  should  be  a  presumption  of  any  conveyance  to  him,  a  presumption  title  ef  trutteCf 
wliich  could  only  be  made  on  the  supposition  of  a  direct  breach  of  trust  when* 
by  the  trustees,  wliose  duty  it  was,  in  case  of  a  sale,  to  have  purchased 
new  estates  to  be  settled  on  Lord  Byron  fyr  life,   with  remainder  to 
William  Byron  in  fee ;  and  the  hiw  wonld  not  raise  apresnmption  upon  a   . 
stippMed  breach  of  trust ;  and  per  Le  Blanc,  J.  **  Then  it  is  contended, 
that  the  jury  should  have  been  directed  to  presume  a  re-conveyance  of  the 
legml  estate  from  the  trustees  to  Lord  Byron,  such  a  presumption  may  be 
jDSide  where  it  is  necessary  to  clothe  a  rightful  possession  with  a  legal  title, 
Init  tiie  court  must  see  that  there  is  nothing  but  th^  form  of  a  conveyance 
WAOtiBg ;  and  m  no  case  can  such  a  presumption  be  made  where  it  would 

Hi 
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ectttor  of  I.  S.  to  pat  the  statute  in  ezecittion  at  his  costs,  ani 
to  pay  M.  the  debt  due  on  the  statute,  after  such  Ume  a» 


A^rreRDANt  ^^^  ^'^^^  contrtry  to  the  daty  of  the  trustees  to  have  re-cooTeyed  to  the 
TERM.  party/'— This  case,  it  is  said,  proves  that  the  court  will  not  presome  a  sur- 
Prettmvtitm  reader  cootrary  to  an  express  trust,  and  on  the  ground  that  this  case  ha» 
never  made  if  ^  proved  that  position,  it  is  concluded,  '<  that  therefore  wkert  ikere  u  as 
U  be  not  trve-  ^^V^^  ^^^^^  ^^  attend  the  inheritaneef  a  twrender  qf  the  term  sfcaidrf  afocr 
tees  <iutv  to  con'  ^^  presumed^  where  the  righte  of  ike  eestoi  qne  trust  me  not  hnoded  69  ike 
veu  or  emren*  ^''as^eey  and  the  cestui  que  trust  Acs  done  nonet  to  disoMW  Jbis  right  to  tko 
^J^  '      truet  0/  the  term."    It  is  open  to  renuirk,  that  in  this  uistance  the  language 

of  the  court  (as  distiognished  from  the  result  of  the  case)  faUs  short  in 
proving  the  position  above  stated,  to  the  extent  of  the  inference  dedvced 
from  it ;  and  when  it  is  considered  that  the  court  has,  contrary  to  un  expresa 
trust  that  the  term  shall  attend  the  inheritance^j^rasumed  a  surrender  «€  the 
tprm  to  the  destruction  and  annihilation  thereof,  when  neither  the  rights  of 
the  ceetni  qne  trust  have  been  invaded  by  the  trustee,  nor  the  possesaioa 
of  the  cestui  ^  trust  lias  been  otherwise  than  apparently  consisteDt  with 
the  declared  intent  of  the  term,  there  is  some  pound  to  say,  first,  tint 
the  court  will  presorae  the  surrender  of  a  term  in  opposition  to  an  ancieat 
trust  that.it  shall  attend  ihe  inheritance;  and  secondly,  that  the  above 
stated  inference  is  a  deduction  which  the  court  itself  would  not  have  drawn^ 
nor  consequently  have  sanctioned  when  drawn  by  others. 
Cf  odvetse  poS'  The  trusts  of  the  legal  estate  in  Keene  v.  Deordoa,  were  pointedly  that 
session  in  cestui  Lord  Byron  should  receive  the  rents  and  profits  during  liie,  and  thereforetf 
f lie  trust.  though  he  might  live  to  a  great  age,  no  possession,  adverse  to  the  dedaored 

intent  of  the  estate  of  the  frustee,  could  have  arisen.'    In  -the  dedaratini 
of  trust  of  an  attendant  terra  in  ordinary  cases,   no  clause,   signilying 
an  intention  that  the  owner  of  l^e  inheritance  shall  retain  either  the  pos- 
session or  the  rents  and  profits  of  tlio  estate,,  is  inserted,'  and  therefore  ha 
becomes  primA  facie,  a  tenant  at  wiH  to  his  own  trustee,     (ifee  1  Ventr« 
329.)    Now  a  tenancy  at  wiU  is  in  the  nature  of  a  tenancy  from*  year  is 
year  so  long  as  it  exists,  and  it  is  difficult  to  conceive,  even  of  a  tenancy 
at  will,  without  some  kind  of  rent  being  reserved ;  for  otherwise  the  tnna- 
action  would  assume  the  character  of  a  gift,  or  tlie  tenant  would  beooase 
a  tenant  by  sufi'erance,  which  is  an  adverse  title  and  possession.    When  the 
rent  or  service  on  which  the  estate  at  will  is  holden,  ceases  to  be  rendered 
or  paid,  the  possession  of  the  tenant  becomes  adverse,^  and  sdthough  there 
may  not  he  any  actual  ouster  or  disseisin  in  the  mere  non-payment  of 
rent,  yet  if  the  trustee  be  the  landlord  at  will,  and  the  sesiat  qne  trusty  the 
tenant  at  will,  then,  when  the  latter  sells  the  estate,,  and  thereby  deter- 
mines his  tenancy,  the  purchaser  enters  by  a  wrongful  ttiie,  and  mm  th6 
time  of  such  entry,    the  possession  certainly  becomes  adverse,  at  leasty 
there  is  great  reason  to  contend,  that  if  the  cestui  que  trust  seHaor  devises 
fte  estate,  and  the  vendee  or  devisee  obtains  possession  of  the  title  deeds, 
and  enters,  an^does  no  act  recognising  the  trustee's  title,  a  -disseisin  of  the 
trustee  will  ensue,  and  consequently  that  the  statute  of  Limitation,  (which, 
as  between  trustee  and  cestui  que  trust,  has  not,  as  a  genoal  rule,  any 
efiect,)  will  operate  from  the  time  of  such  entry.    But  we  pass  on  to  tie 
case  of 
Purpose  qfjus*        Doe  v.  Scott,  11  East,  477,  (1809),  wherein   the  proposition  was  slated 
tice  to  be  looked  negatively,  that  a  presumption  cannot  be  made  agciias^ ,  the  real  owner  of 
to  in  merging    '  the  inheritance.    But  there  are  two  other  grounds  in  that  case,  whereom 
orconliMiing       the  judgment  of  the  court  might  fairly  and  firmW  be  said  to  have  rested^ 
term,  without  recurring  to  the  rule,  &at  a  presumption  snaU  not  be  made  agsiost 

the  real  owner ;  the  first  is,  that  there  was  a  recent  acknowledgment  of  the 
existence  of  the  term,  signed  by  the  trustee  with  the  privity  and  by  the  di- 
rection of  all  the  parties,,  and  the  second  is,  that  there  was  no  pnrpese  ^ 
justice  to  answer,  by  presuming  the  term  merged.    This  latter  point  ought, 
it  is  conceived,  to  be  the  ground -work  of  every  judgment  on  this  sobiect^ 
and  befpre  the  term  is  either  presumed  to  be  surrenoered,.  or  pronoonced 
to^  be  subsisting,  it  should,  it  is  submitted,  be  enquired,  is  tliere  any  poipooa 
of  justice  to  answer  by  apnihilating  or  continuing  tt^jB  ter^n^ 
Term  kept  oHce       In  Doe  v.  iScof^,  ubi  supra,  an  old  outstanding  term  was  set  up  in  ejectment 
by  recital  qf  its   against  the  niaintiif  s  recovery.    It  appeared  that  the  term  had  beenxreated 
exislence  in         in  17 27^  and  had  been  several  times  assigned  for  securing  dificrent  soma  oC 
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the  statute    should  be  exteodedi    and  an  aMignment  made 
thereof  by  M.  to  B.    The  statute  was  extended  in  August^ 


money,  but  never  to  attend  the  inheritance.    In  1751  it  was  .declared  in     attendant 
a  Bettiement  made  on  the  marriage  of  Lord  O.  the  then  owner  of  the  term. 

inheritance,  that  part  of  hi«  wife's  fortune  was  appropriated  towards  payings  deed  to  which 
off  tlie  monies  due  to  the  mortgagee  who  held  this  term  as  his  security,    trustee  i$  a 
Since  then,  no  mention  had  been  made  of  the  terra,  nor  was  there  any  other  pcir^y. 
CYidence  of  its  existence,  till,  in  a  mortgage  deed  dated  3d  December,  ^ 

1809,  to  which  the  owner  of  the  inheritailce,  and  the  representatives  of 
the  termor,  were  parties,  (tlie  deed  reciting  that  the  term  was  subsisting,) 
Ibe  term  was  thereby  assigned  to  other  persons  to  secure  the  mortgage- 
money  to  Lord  O.,  which  be  had  paid  off  with  his  wife's  fortune.  On  Uie 
part  of  the  plaintiff,  it  was  contended,  that  as  the  deed  of  1761  stated  an 
adequate  sum  to  have  been  applied  in  discharging  the  mortgage  then 
existing  on  the  property,  and  there  being  no  evidence  that  the  term 
'was  recognised  or  acted  on  from  that  period  till  1802,  (the  owner  of  the 
inheritance  having  in  the  mean  time  the  possession  of  the  deeds  respect- 
ing it,)  the  presumption  was,  that  the  term  had  been  surrendered  previously 
to  the  last  assignment  of  it;  for  if  before  1802,  an  ejectment  had  been 
brought  on  the  demise  of  Lord  O.  against  any  intruder  on  his  property, 
this  term  oould  never  have  been  set  up  in  bar  of  his  possessory  title,  but 
any  Judge  would  have  directed  the  jury  to  presume  a  surrender  of  the 
term  as  long  before  satisfied.  Lord  EUenborough,  C.  J.  asked  whether  tlie 
learned  Judge  who  tried  the  cause  in  the  country,  had  been  desired  to 
leave  that  presumption  to  the  jury  ?  and  being  answered,  that  M^.  Baron 
ThompscB,  (the  Judge  before  whom  the  canse  was  Beard,)  was  of  opinion 
at  the  time,  that  there  was  no  ground  whatever  for  making  such  a  pre« 
aamption  against  the  owner  of  the  inheritance,  but  that  he  had  afterw&rds 
expressed  a  doubt  of  that  opinion :  Lord  Ellenborough  continued,  *'  There 
ia  no  purpose  of  justice  to  be  answered  by  presuming  a  surrender  in  this 
case,  nor  is  \t  for  the  interest  of  the  owner  of  the  inheritance  to  have  such 
a  presumption  made.  It  might  have  been  his  intention  to  keep  alive  the 
term,  and  to  have  it  assigned  to  a  trustee  to  attend  the  inheritance."  On 
the  next  day  Bay  ley,  J.  said,  that  he  had  seen  Mr.  Baron  Thompson, 
vrho  had  mentioned  to  him,  that  though  he  had,  after  tlie  trial,  intunated 
a  wish  to  have  the  case  moved  In  court,  vet,  having  since  had  it  undef 
his  consideration,  he  no  longer  had  any  doubt  upon  it :  and  that  though  no. 
notice  had  been  taken  of  the  term  from  1751  till  1802,  yet  the  owner 
of  the  inheritance  having  then  joined  with  the  representatives  of  the 
termors  in  execntlnc  a  deed,  in  which  it  was  recited  that  the  term  had 
not  been  surrendered,  Mr.  Baron  Thompson  lhou(|;ht  that  was  sufficient  to 
warrant  him  In  the  opinion  which  he  had  delivered  at  the  trial.  Lord 
Ellenborough,  C.  J.  then  said,  that  as  the  Jud^  who  tried  the  cause  was 
aatiafied,  and  the  court  had  no  doubt  on  the  subject,  there  was  no  necessity 
for  any  further  discussion  of  the  matter,  and  refused  the  rule  for  a  new 
triaL 

"We  now  turn  to  the  two  recent  and  important  cases  of  Doe  v.  Wright,  and    Cowmmt  to 
Doe  V.  HiUeTy  the  latter  of  which  ha^  given  so  much  dissatisfaction  to  tlie   produce  deed    i 
conveyancer.    In  Doe  v.  fyright,  2  Bam.  &  Aid.  710,  the  defendant,  on  the    creating  term^ 
decease  of  the  former  owner  of  the  property  in  question,  entered  into    not  enough  to 
possession  of  the  premises  as  heur  at  law,  but  it  was  clei^rly  proved  at  the    keep  term.  aUve, 
trial,  that  the  lessor  of  the  plaintiff  was  "the  true  heir  at  law  of  the  an- 
cestor, who  died  seised  of  the  estate.    The  defendant  then  set  up  a  term 
of  one  thousand  years,  which  was  cureated  in  17 17,  aind  in  1755  assigned 
for  the  purpose  of  securing  an  i^nuuity  to  A.  and  after  that,  to  attend  the 
inheritance.    A.  having  died  in  1741,  and  the  estate  having  remained  un- 
disturbed in  the  hands  of  the  owner  of  the  inheritance'  and  her  devisee 
from  1735  to  1813,  without  any  notice  haying  been,  in  the  mean  time, 
taken  of  the  term,  except  that  in  1801t  the  devisee,  in  whose  possession 
the  deeds  creating  and  assigning  it  were  found,  covenanted  to  produce 
those  deeds  when  called    fur,    the  learned  Judge    (Park),  at  the  trial, 
directed  the  jury  to  presume  a  surrender  of  the  term,  stating,  first,  that 
the  great  object  of  tlie  assignment  pf  the  term  was  to  secure  an  annuity 
Qf  45/.  to  two  persons  who  were  long  ago  dead  ;  and  that  part  of  the  tru»t 
was  sfitisfied}  and  secondly,  that  as  tp  attending  the  inheritance,'  which 
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lQ7fi*    The  plaintiffi  till  w«8|  that  on  pnying  the  debt  oo  the 
•tatute^  it .  might  be  set  aside  and  assigDed  to  them,  and  for  a 


AVTBHDAlfT 
TBRM. 


Surrendir  pre* 
9umtd,  imly 
where  it  Ufor 
Merest  qf 
ewnerttfim* 
kerUanee, 


Term  jtreewmed 
eurrendered 
eigainet  owner. 


Judgment  of 
Conrt  in  Doe 
y.  under. 


was  anotiier  object,  the  etrcumetanee  that  the  deeds  were  netfownd  in  ih4 
.  hands  qf  the  tmsteesj  bat  in  those  of  ^e  owner  of  the  inheritance  (Mrs. . 
Oglethorpe^  who  bad  been  seised  in  f^  of  the  estate  and  had  died 
upwards  or  thirty  years  ago,  at  the  age  of  seyenty-nine,  and  from  whom 
the  devisee  mnst  have  derived  possession  of  them,  together  with  the  fact 
that  the  beneficial  occnpation  or  the  estate  had  continued  daring  all  that 
period  anfettered  by  any  such  clog,  were  sufficient  to  warrant  them  in 
presuming,  that  the  term  had  been  surrendered  and  a  re-conveyance 
of  the  legal  estate  made  to  the  person  beneficially  interested.  The  jury 
accordingly  found  a  verdict  for  the  plaintiff.  A  rule  aist  for  a  new  trial 
haying  been  obtained  on  a  former  day,  the  learned  Author  of  the  above- 
mentioned  pamphlet,  of  counsel  for  the  defendant,  argued  in  support  of 
the  rule,  that  m  answer  io  the  presnmption,  there  was  the  fsct  of  the 
term  beinc  created  in  1717,  and  dealt  with  in  1727,  of  the  assignmejit  of 
1735,  ana  the  deed  of  6.  Sharpe  alluding  to  it  in  1801,  and  therefore  that 
the  learned  Judge  was  not  warranted  in  his  direction  to  the  jury  on  this 
point  Mr.  Justice  Bay  ley,  however,  in  delivering  the  nnanimons  opi- 
nion of  the  court,  thought,  that  if  the  learned  Judge  at  the  trial,  had 
used  the  strongest  terms  of  recommendation  and  advice  to  the  jury,  he 
would  have  been  right.  The  annuitant  died  in  1741 ;  and  Mr.  Justice 
Bayley  could  not  see  any  sufficient  reason  for  continuing  the  terms  from 
that  period,  for,  from  the  time  of  the  death  of  the  annuitant,  the  object 
ceased,  and,  in  point  of  fact,  from  1741  till  the  present  time,  with  one 
exception  only,  nothing  had  even  been  heard  of  the  term. 

The  principle  upon  which  the  courts  proceed  in  these  cases,  continued 
the  learned  Judge,  was,  that  they  would  presume  a  surrender  where  it 
was  for  the  interest  of  the  owner  of  tlie  inheritance  that  the  term  should 
be  considered  as  surrendered,  and  where  an  estate  had  continued  for  so. 
long  a  period  in  the  same  hands,  there  seemed  no  beneficial  purpose  which 
could  oe  answered  by  the  continuance  of  the  term.  If,  for  instance,  in 
1786,  [the  date  of  the  will  of  Mrs.  Oglethorpe,  the  then  owner  of  the 
inheritance,]  this  term  had  been  considered  as  subsisting,  it  would  have 
been  necessary  for  Mrs.  Oglethorpe  to  have  made  enquiry,  and  to  have 
fonnd  out  the  personal  representative  of  the  trustee  after  a  lapse  of  fifty  rone 

J  rears,  and,  perhaps,  at  the  ezpence  of  a  limited  administration.  The 
earned  Judge,  therefore,  could  see  no  benefit,  but,  on  the  contrary,  a 
great  inconvenience  to  the  owner  of  the  inlieritance,  from  keeping  the 
term  alive.  It  was  true,  that  in  1802,  O.  Sharp  covenanted  for  the  pro- 
duction of  the  deed  of  1735 ;  he  did  not,  however,  assign  the  term,  bot 
only  said,  ''  I  find  this  deed  in  my  possession,  and  I  covenant  to  produce 
it."  H.  Sharp  treated  the  term,  therefore,  as  subsistinK  In  parchment, 
but  said  nothing  as  to  whether  it  was  then  subsisting  in  interest,  or  not. 
The  case  of  Doe  v.  Scott  was  very  different  from  this ;  there  the  term  had 
been  dealt  with  as  subsisting,  and  it  would,  besides,  have  been  prejadiclal 
to  the  owner  of  the  inheritance  if  a  surrender  had  been  presumed. 
Mr.  Justice  Bayley  therefore  thought,  that  tlie  learned  Judge  (Park) 
was  quite  rl^ht  in  his  directions  to  the  jury  on  this  point. 

At  length  it  became  necessary  to  decide,  that  a  term,  under  certain  cir- 
cumstances, might  be  presumed  to  be  surrendered  against  a  purchaser  or 
mortgagee,  as  before  it  was  settled,  that  such  a  presumption  might  be 
made  iu  iiis  favour  only.  This  was  adjudged  on  solemn  argument  and  de- 
liberation by  the  court  of  King's  Bench  in  Doe  v.  Bilder,  %  Bam.  &  Aid. 
787.  (1819.)  The  judgment  of  the  court  in  that  agitated  case,  as  delivered 
by  Lord  Chief  Justice  Abbott,  contains  a  statement  of  the  facts,  and,  if 
it  be  a  case  not  exactly  satisfactory  to  an  equity  lawyer,  it  is,  at  least, 
consistent  with,  and  built  upon  the  previous  decisions  of  the  court, 
wherein  it  was  determined,  and  it  must  be  acknowledged,  that  it  com- 
prises many  cogent  reasons  in  equity  and  justice  to  support  it.  The  im- 
portance of  the  case,  and  the  very  apposite  remarks  of  the  learned  Judge; 
will  form  the  best  excuse  (if  any  be  wanting)  for  the  detailed  extract 
which  it  is  considered  requisite  to  insert  here.  The  court,  after  taking 
time  to  consider,  pronounced  judgment  as  follows  :— 

'*  This  was  an  action  of  ejectment  tried  before  my  Brother  Park,  at  XYin 
last  assixcs  for  the  county  of  Sussex,    The  title  of  tht  lessor  of  the  plaiatiif 
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decree  against  H.  to  pay  or  be  foreclosed  of  redemption.    One 
question  was^  whether  the  plaintiffii  should  be  admitted  to  set 


was  mm  a  Judgment   recovered  in  the  year  1808,  aninst  Richard  New*     ATTKNDAMt 
nuuD  tor  80002.,  and  a  writ  of  elegit  and  inquisition  thereupon  in  the  jrear         tbkm. 
1818,  finding  Richard  Newman  seised  in  fee  of  the  jNeniises  in  question. 
It  was  further  proted,  that  the  defendant  occupied  the  land  as  a  tenant^ 
and  had  declared  that  he  considered  it  to  belong  to  Richard  Newman,  and 
had  delivered  to  him  a  notto  of  the  judnnent  received  in  Jane  1818  from 
the  lessor  of  the  plaintiif.    On  the  part  or  the  defendant  it  was  proved,  that 
on  the  SSd  June,  176$,  F.  H.  Nayior  had  conveyed  the  premises  in  qneatioii 
vUer  d/ta  to  T.  Carter,  for  a  term  of  1000  years,  hy  way  of  mortgage,  for 
secarins  the  sum  of  60002.    That  in  the  year  1779  the  morlgage  was  paid 
off,  and  deeds  were  then  executed,  wherehy  in  effect  the  term  was  assigned 
to  W.  Denman,  in  trust  for  J«  Newman  (a  purchaser  of  tlie  premises),  and 
to  attend  the  inheritance.    That  in  the  month  of  October,  1814,  the  said 
R.  Newman,  to  whom  the  premises  had  descended  from  the  purchaser 
J.  Newman,  made  a  settlement  on  his  intended  marriafe,  wfaereM  he  con- 
veyed the  premises  to  trustees  and  their  heirs,  to  the  use  of  himself  for  life, 
with  remainder  to  his  intended  wife  for  life,  remainder  to  the  issue  of  the 
marriage,  and  reversion  to  liimself  m  fee.    That  in  the  year  1816  the  said 
R.  Newman  and  bis  wife  conveyed  their  life  estates  and  his  reversion  Ik 
fee  to  Sarah  Newman  the  mother  of  Richard,  as  a  security  for  116SI.,wh&di 
appears  to  have  been  money  due  from  hbn  to  her.    That  Mrs.  Newman  the 
mother  died  in  the  year  1817,  ^ving  previously  devised  her  interest  !» 
some  other  relations  [under  whom  the  defendant  claioMd  as  tenant].    Ilmt 
W.  Denmaa  to  whom  tlie  term  bad  been  assigned,  in  trust  to  attend  ihb 
Inheritance  as  aforesaid,  died  about  ibur  yeairs  ago,  and  that  on  the  19th 
March  last  [after  the  commencement  of  the  electment]  his  son  took 
out  admUiistration  to  him,  and  executed  a  deed,  |iurpcrang  to  be  aa 
assignment  of  the  term,  to  a  person  therein  named,,  in  trust  for  tlie  da-^ 
visees  o£  Mrs.  Newman,  the  moUier.    Upon  this  evidence  two  questions 
were  made  at  the  trial ;  whether  the  term  might  be  presumed  to  have  lieen 
surrendered  and  merged  in  the  inheritance :  wid  if  it  oslght  not,  then  whe- 
ther it  was  a  trust  within  the  lOth  section  or  the  statute  of  frauds,  so  as  not 
to  stand  in  the  way  of  the  execution  on  tiie  judgment,''    [As  to  this,  see 
postea,  Ch.  XIV.l    Vpon  this  latter  point,  liowever,  it  was  not  neeesssry 
for  the  learned  Judges  to  pronounce  any  judgment,  because  they  were  • 
of  opinion  tliat  a  surrender  of  *the  term  might  lawfully  and  reasonaUty  be 
presumed. 

<<  It  is  obvious,"  conthmed  the  Lord  Chief  Justice,  *'  that  if  sudi  a  surren*  Prrtumpiitm 
der  had  been  made,  it  would  probably  not  be  in  the  power  of  the  plaiatiff  mttrft  ^etasf 
to  produce  it,  he  bieing  a  stranger  to  the  particulars  of  the  title  which  his  mortgagm-  <n 
debtor  had  in  the  land.    The  prindnal  ground  of  otgeetion  to  the  presum^  finamr  tf  Us 
tion  was,  that  such  a  presumption  had  in  no  instance  hitherto  been  made   jbon«sfy. 
agmn$t  the  owner  of  the  inheritance,  the  former  instances  beinK*  as  it  was 
said,  all  cases  of  presumption  in/eoonr  of  such  owner.    But  lils  proposi* 
tion  appears  to  be  too  extensively  laid  down.    One  of  the  instances  in 
which  it  has  been  said  that  a  surrender  shall  be  presumed^  is  the  case  of  a- 
mortgasor  setting  up  a  term  against  his  own  mortgagee ;  and  this  Is  said 
generauy  and  without  distinction  between  a  nM>rtgagee  in  fee  or  for  years. 
But  if  such  a  term  be  setup  against  a  mortgagee  fbr  years,  and  a  surrender 
presumed,  the  presumption  is  made  against,  and  not  In  favour  of  die 
owner  of  the  idheritance.    It  is  made  against  his  interest  at  the  time  of  the 
trial,  but  in  favour  of  his  hones^  at  tjS^  time  of  the  mortgage ;  for  if  tJhe 
term  existed  at  the  time  of  the  mortgage,  he  ought  in  honesty  to  have  se* 
cured  tlie  bene6t  of  it  to  the  mortgagee  at  that  time,  and  not  to  have  re- 
served it  in  his  own  power,  as  an  instrument  to  defeat  his  mortgage.    And  - 
upon  the  same  principle  09  vrhich  a  surrender  is  presumed  in  the  case  of 
mortgagor  and  niortga^,  it  might  reasonakrfy  be  presumed  in  the  present 
case,  though  the  principle  is  api^ioabie  not  to  the  judgment  creditor  but  to         ^ 
other  persons. 

''  One  of  the  general  grounds  of  a  presamption  is,  the  existence  of  a  state   Omi  pmuswd 
of  things  which  may  most  reasonably  be  accounted  for,  by  supposing  the  rfriglu  ofwtt^f 
matter  presumed.    Thus,  the  long  enjoymciit  of  a  right  (mT  way  by  A.  to  his  from  Ung 
house  or  dose,  over  the  land  of  B«,  which  is  a  prejudice  to  the  lahd,  may   M$9ie* 
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aside  the  extent  on  payment  of  wbat  was  due  on  the  statata 
without  paying  off  the  2000/.  due  on  the  second  mort|pige  to  &. 


ATTCNDANT 
TE|CM, 


by  cestui  que 
trust  not  t»  t^- 
u{f  aground 
for  surrendir. 


evidetue  if  its 
surrend^. 


NeeesBity  ^f 
noticing  terms 
on  nutrriage 
§et$kmentsi 


ond  mortgogeSf 
if  meant  to  bs 
fontinusd. 


most  reasonaVly  be  accoofcted  for,  by  supposing  a  grant  of  socb  ri^^t  by  the 
owner  of  the  land ;  and  if  snch  a  right  appear  to  have  existed  in  an^^eat 
times,  a  long  forbearance  to  exercise  it,  which  mast  be  inconvement  and 
prejadidal  to  the  owner  of  the  honse  or  close,  may  most  reasonably  be  ac- 
coonted  for  by  sitpposing  a  release  of  the  right.  In  tfie  first  clasn  of  caaes, 
therefore,  a  grant  of  the  right,  and,  in  the  btter,  a  release  of  it  is  pre- 
sumed, where  a  term  of  yeiirs  becomes  attendant  npon  the  reversion  and 
inheritance,  eitiier  by  operation  of  law,  or  by  special  declaration,  npon  the 
extinction  of  the  oMects  (br  which  it  was  created,  the  enjoyment  of  the 
land  by  the  owner  of  the  rerenMn  thus  become  the  cestui  fve  trust  of  the 
term,  may  be  accounted  for  by  the  nnion  of  tlie  two  characters  of  cesfas 
gue  trust  and  uiheritor,  and  witfioat  supposing  any  surrender  of  the  term : 
and  ther^ore  in  generat  such  ei^opnent,  though  it  may  be  of  very  long  contsan- 
akeSf  may  possiblu  fumii^  no  ground  topresmne  a  sutrender  of  the  term.  Bat 
where  acts  are  done  or  omitted  by  tlie  owner  of  the  inheritance,  and  per- 
sons dealtdg  with  him  as  to  the  land,  which  onsht  not  reasonably  to  be  dtme 
or  omitted  if  the  term  existed  in  the  hands  of  a  trustee,  and  if  there  do 
not  appear  to  be  any  thing  that  shonld  prevent  a  surrender  from  inving 
bJMu  made  in  such  cases,  Sie  things  done  or  omitted  may  most  reasonably 
be  accounted  for,  by  supposing  a  surrender  of  tiie  term ;  and  tii^cfore  a 
surrender  may  be  presumed. 

<<  We  thhiiE,"  continned  Lord  C.  J.  Abbott,  **  there  wee  snch  things  in  the 
present  case.  In  the  year  I8i  4,  Richard  Newman  the  debtor,  and  then 
owner  of  the  inheritance,  made  a  settlement  upon  his  intended  marrisq^es 
which  took  place  immediatelv.  Upon  such  an  occasion  Uie  title  and  title 
deeds  of  tlie  husband  wonla  probably  be  looked  into  by  professional  men, 
on  tlie  part  at  the  husband  at  least,  if  not  on  part  of  the  wife  also ;  and 
notwithstanding  the  assertion  of  one  of  tiie  learned  gentlemen  [Mr.  Sngden], 
who  argued  this  case  on  the  part  of  tiie  defendant,  and  by  whom  we  were 
informed  that  it  is  not  usual,  on  such  occasions,  to  take  any  notice  of  an 
outstandinc  satisfied  tenq,  we  cannot  forbear  thinking  that  snch  a  term 
always  onglit  to  be,  and  frequently  is,  in  some  wfiy  noticed,  either  by  the 
deed  of  settlement,  or  by  some  separate  instmment ;  because  if  it  be  not 
noticed,  and  the  termor  be  not  called  upon  to  assign  the  term  to  the  nses 
of  the  settlement^  nor  any  declaration  or  trust  made  of  it  to  those  uses,  it 
may  afterwards  be  made  an  instrument  of  defeathig  the  settlement.  The 
title  deeds  usually  remain  with  the  husband ;  and  if  he  be  driven  by  neces- 
sity to  borrow  money,  he  may  meet  with  b  lender  who  has  no  notice  of  the 
settlement,  and  may  by  handing  ever  hisde^ls,  and  obtaining  an  assign- 
ment of  the  term  to  him,  ai^d  other  conveyance*,  give  to  him  a  title  liiat 
must  prevail  both  iit  law,  and  in  courts  of  equity,  against  tiie  settlement. 
The  supposed  practk*e  of  taking  no  notice  of  outstanding  terms  on  snch 
an  occasion  appears  to  have  been  insisted  npon  befbre  LortiHardwicke,  ia 
the  case  of  niUoughbyy.  WiMougbJby,  ns  applied  to  marrti^^e  settlements 
and  purchases.  But  th^t  very  learufd  Judge,  in  giving  his  judgment  in 
that  case,  says,  he  had  inquired  of  a  verv  learned  and  eminent  Qonvevancer, 
find  could  not  find  that  there  had  been  any  such  general  mle.  if  in  the 
present  case  it  had  appeared  that  the  deeds  relating  to  the  term  were  deli- 
vered  to  the  trustees  or  the  marriage  settlement,  as  one  of  the  securities 
of  the  settlement,  the  case  wouid  have  stood  on  a  very  different  ground, 

^*  The  marriage  settlement;  however,  is  not  the  onlv  question  on  which 
we  think  it  may  most  reasonably  be  supposed,  that  this  term,  if  existing, 
would  have  been  brought  forward.  It  appears  that  in  1816,  the  same 
Richard  Newman,  being  then  indebted  to  his  mother,  and  desirous  of  giving 
her  security  for  the  debt,  prevailed  upon  his  wife  to  join  wil^  him  in  c<ni« 
veying  to  her  the  interests  they  derived  under  tlie  settlement.  Upon  this 
occasion,  an  assignment  of  the  term,  or  a  delivery  of  the  deeds  relating  to 
it,  wonid  undoubtedly  have  been  most  important  acts  in  fovour  of  the  mort- 
gagee, because  they  would  have  protected  tlie  mortgagee  against  any  snb- 
sequent  use  of  the  term  to  defeat  her  mortgage.  On  both  these  occasions, 
therefore,  the  term,  if  existing,  could  not  have  been  wholly  disregarded, 
without  eitlier  want  of  integrity  on  the  part  of  Richard  Newman,  or  want 
of  cai^e  antl  caution  on  the  part  of  the  professlonaU  meu  engaged  ia  tbove 
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imtil  the  statute  was  satisfied,  not  acoording  to  the  justice  of  the^  '   [  ^^"^  ] 
cUbt  io  equityi  but  according  to  the  extended  value  i    It  was^ 


touisactlons ;  and  it  it  more  reasonable  to  presome  a  prior  surrender  of  the     attenuamt 
term,  than  to  presume  such  deflcienciet.    It  certaii:Iy  might  not  unreasonably  tjsiuc. 

be  left  to  a  jury  to  consider  to  what  cause  they  woidd  sttribnte  these  ornis-   AfiigmmeiU 
sions  s  and  this  was  dune  at  the  trial.    It  is  (me  tliat  up  assignment  of  the  pendeiUe  lit^ 
term  was  taken  a  few  days  before  the  trial  £br  the  aUeged  benefit  of  the   no  uptdl  to  re« 
legatees  of  the  mortgagee,  Mrs.  Newman,  on  whose  behalf  the  present   but  pretump' 
case  was  defended.    But  this  tardy  act  cannot  be  of  any  avaiU  i^nd  leads  tion* 
Dol  to  any  presumption.    The  assignment  was  made  by  the  administrator  of  . 
the  person  in  whom  the  term  liad  been  vested ;  and  the  administrator  would 
prooably  be  ignorant  of  any  previous  surrender  made  by  the  intestate.   The 
time  for  dealing  witb  the  term,  on  behalf  of  the  mortgagee,  was  the  date  of 
tlie  mortgage.  a    *  ^ 

*^  An  actual  assignment  of  the  term  is,  more  regarded  than  Its  mere  qnies*  ^'('VifMM'  v 
cent  existence.    It  will  defeat  the  title  to  dower,  which  its  eustenceooly    ^^JIlVj^' 
wiU  not,  according  to  the  cas^  of  MaundreU  ▼•  MuundreU,  7  Ves,  567,  and  ^^*»  •*«• 
if)  ibid.  246,  and  the  oases  there  cited«    These  observations  respecting  the   *^V^  ^ 
settlement  and  tlie  mortgage,  receive  additional  force  from  the  consideration  cxw€ii«e* . 
of  their  da^es*    They  were  Iwth  long  subsequent  to  the  judgment,  and  they 
are  the  aiets  pf  a  person  mateiially  interested  in  protecting  the  land  from 
tbe  judgment,  and  excluding  all  questions  on  the  subject  of  priority  or 
otherwise  in  the  case  of  the  settlement,  for  the  sake  of  his  intended  wife, 
and  the  issue  that  be  might  expect  by  her ;  and  in  the  case  of  the  mort- 
gage, for  the  sake  of  the  mortgagee,  to  whom  he  was  so  nearly  related,  an<) 
who  was  evidently  a  favoured  creditor.    4n4  it  cannot  be  denied  that  /ris 
aeiuat  asai^tnent  qf  the  term  would  hatje  been  in  many  reepectM  more  operative 
against  the  judgment  than  its  mere  existence.    In  the  case  of  the  mortgage,  it 
would  have  put  an  end  to  all  question  on  the  statute  of  frauds,  by  making 
fhe  termor  specifically  a  trustee  for  the  mortgagee  before  execution  issued, 
according  to  tbe  case  of  Hunt  v.  Coles^  X  Com.  Rep.  826«"    For  these  re%> 
sons  the.  learned  Judges  of  the  Court  of  King's  Bench  thought  that  the 
Verdict  onglit  not  to  be  disturbed,  and  that  the  rule  most  be  discharged; 
and  it  was  discharged  accordingly. 

*  Thus,  nptwitlistanding  the  rule  that  courts  of  law  cannot  take  cogni-  Corottarutt^ 
z^ce  of  trusts  (per  Lord  Kenyon,  C.  J.  7  T.  R.  46),  the  doctrine  of  attend*  ^^^  ▼•  Hilden 
ant  terms  and  of  trusts  wherewith  the  legal  estate  is  clothed,  are  become 
matare  doctrines  in  courts  pf  law;  and  they  now  depart  in  some  measure 
^rom  tlieir  rigid  rule  of  considering  every  term  to  be  a  term  in  gross  merely. 
They  Ioo|l  into  tl|e  intent  and  meaning  of  .the  parties ;  take  notice  of  the 
egstni  ftie  ^iras^ ;  and  es^amine  and  determine  on  the  circumstances,  in  re* 
ference  to  the  consistency  af  his  estate  with  the  declared  olyect  pf  the 
oriclnal  deed. 

A  few  observations  remain  to  be  made  oa  the  above  mentioned  pamphlet  Obstrtations  o% 
which  has  so  forcibly  attracted  the  attention  of  the  public  Equity  lawyers  laie  pan^let^ 
most  reprobate  the  introdnction  of  equitable  doctrines  into  courts  of  law. 
This  being  premised,  we  are  ia  possession  of  nearly  the  whole  total  amount 
of  objection  to  the  lata  case  of  Doe  ▼•  Hiider^  as  summed  up  by  the  learned 
autlior  of  that  ingenious  pamphlet.  The  dieta  of  the  present  Chancellor  are 
much  relied  on,  to  shew  Ms  dissent  from  tbe  decisions  which  have  beea 
pronounced  by  the  court  of  Kina's  Bench  on  this  subject*  But  Lord  Eldon 
does  not  boldly  apd  dcdsiyely  declare,  that  he  would  consider  a  term  sub- 
aistiag,  ^hich  tlicludges  on  his  right-hand  wonld  presume  surrendered. 
In  equity  there  is  no  settled  data  on  the  subject ;  in  fact  nothing  but  doubts 
and  (what  the  editor  conceives  to  be,  when  attentively  investigated)  ua* 
warrantable  inferences  from  Lord  Hardwicke's  observations  in  H^iUoughbu 
▼.  WUUmghbjfi  which  Lord  Hardwicke  himself  would  never  have  sanctioned. 
And  it  is  very  remarkable,  that  tbe  learned  author  of  the  pamphlet  under 
consideration  should  place  so  mach  sti^Ms  on  the  very  observations  of  Lord 
Hardwicke,  which  by  his  own  shewing,  in  his  excellent  Treat,  on  Vend.  & 
pur.  p.  368,  5tli  edit,  are  never  relied  on  in  practice^  To  the  quotation 
from  Lord  Hardwicke's  judgment  in  IViUoughbii  v.  H'iUovghby,  as  expressed 
ui  the  words  of  the  firstly  eited  case  in  this  section  of  the  note,  the  learned 
gentleman  adds,  (Sugd.  Vend.  &  Pnrch.  368.  5th  edit)  ^*  This  however  ia 
lievct  rolled  o|i  ia  practice,''    It  may  then  be  asked,  ^by  so  strenuously 
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ol^ecCed  that  die  defendant  B.  bad  not,  in  bis  roortgtge  made 
after  die  plaintiffs'  mortgage,  all  tbe  lands  mor^gi^  befbre  to 


ATraavAaT     propose  it  in  tiieotT',  as  tiie  baste  of  an  amineiit,  against  an  mnaiMif 

TBKif.  dedsion  of  tlie  fonr  Judges  of  tbe  Court  of  Ring's  Bench? 
€Hie€immfir9m  Tbe  rule  at  law,  it  may  be  sidd,  interferes  with  the  equitable  doetrina  sf 
rfUemiUm  in-  notice  and  priority,  so  that  if  a  mortgagee  without  notice  of  prerioiu  jodg- 
ifffm^Mg  wUk  meats  and  tncumbrancesy  were  to  procure  an  assignment  of  an  ontitndiiig 
ruU$  in  «f«i«y  satisfiedtemiy  wUdi  bad  been  once  assigned  to  attend  the  inherttsacs,  be 
«ssiMr«rf.  Is  afterwards  to  be  told  that  the  term  ^iiich  he  has  thas  acquired  witliis 

much  caution  and  diUgence,  will,  in  a  courtof  laWyl^epresuaedtohife 
l>een  surrendered ;  and  therefore  tiiat  in  the  end  itwiU  prove  pcHeetly 
useless  to  himt  and  hence  it  may  lie  said  a  mortgagee  or  purchaiercsa 
never  know  when  he  te  safe.  But  it  shouM  be  remembered,  that  tiie  itk 
in  equity  as  to  priority  is,  that  he  who  has  the  legal  estate,  which  is  amilsble 
at  law,  has  the  preferable  title;  and  therefore  It  l>ehoyes  a  purdoMror 
mortgagee,  before  he  takes  an  assignrneot  of  a  term,  to  ascertain  whetber 
it  cemprisies  such  a  legal  estate  aa  will  support  an  eiectment  at  Uw,  sad  if 
a  term  In  no  way  liable  to  be  impeached  or  affecte«i  by  the  abote  doctrise 
of  presumed  surrenders.  Stating  tiie  equitable  rule  at  tins,  the  role  st  Isw, 
so  far  as  it  has  gone,  may  now  be  considered  as  ealdbitlng  a  dear  aod  cer- 
tain poffniaiam  for  ascertaining  tbe  cases  wherein  surrenders  nury  be  pie- 
Bumed,  which  in  general  terms  may  be  described  thus :— The  court  wiB 
presume  a  surrender  of  tiie  term,  ir  there  are  any  circumstances  a^l^<otte 
Inference,  that  the  parties  on  former  changes  of  the  property,  couidcnd 
the  term  as  merged  and  extinct ;  and  their  not  taking  an  actinl  asstsmMst 
of  it,  or  a  dedvation  from  the  trustee,  at  s  time  when  there  Is  etenr  rn- 
son  to  suppose  tliey  had  tiie  means  of  making  themselves  acqnafaited  vi^ 
the  creation  and  subsequent  assignments  of  tlw  term,  will  fnmlshfood  eyi- 
dence  to  presume  their  abandonment  of  all  benefit  to  be  derived frooi  it; 
and  of  a  consequence,  sfaiee  tiie  term  can  be  serviceable  to  no  other  per* 
sons,  their  consideration  that  the  term  Is  extinguished  and  gone. 
Wt€t  evreum'  There  must  be  something  to  keep  alive  the  term  from  time  to  tioie.  A  le- 
gUmeti  wiU  re-  dtal  that  the  term  is  existing,  fai  a  deed  which  is  executed  by  the  trustee ;  tlie 
ha  premanj^tum  mention  of  the  term  in  a  spedal  case,  or  In  a  special  verdict  as  a  btr  to  re< 
qf  ntrrendir.      covery ;  a  dedaration  by  the  trustee  mat  he  stands  possessed  of  the  tens  ia 

trust  for  the  new  purchaser  or  mortgagee ;  and  an  actual  assignment  of  tbe 
term  in  trust  for  tne  purchaser  or  mor^gec  on  every  substantial  cfaange  tt 
ownership,  are  among  the  drcumstances  which  it  has  been  held  wiU  benuB- 
cient  to  prcTent  the  presumption  of  a  surrender;  but  tbe  mere  mentiOBoftin 
deeds  creating  and  assigning  tbe  term,  and  a  declaration  by  the  P^^tKf 
without  the  concurrence  of  the  trustee  that  att  terms  shall  be  hdd  n  trast  for 
the  pnrchasar  or  mortgagee,  will  not,  it  seems,-  be  enonrii  to  rebat  tte 
presumption  that  the  term  has  been  surrendered.  And  here  it  aiaybe 
asked,  (with  titese  propositions  iti  view)— Is  It  difficult  to  s^  hi  what  csies 
terms  f^  years  may  be  j^resumed  to  be  suirendered,  or  in  what  caws  ttfBi 
lor  years  may  be  relied  on  ?  Is  Ibere  that  confusion  in  the  doctriae— w 
remoTul  of  tiieandent  land-marks  of  real  property— that  discrepsncybe' 
tween  the  old  and  modem  doctrine  of  the  court,  as  is  stated  or  faioted  at 
in  the  above-mentioned  pamphlet?  or  is  tiiere  any  reason  for  cbarginf  tse 
court  of  King*s  Bench  with  proceeding  on  an  arbitrary  rule,  as  hnpotea Jg 
another  ingenious  pamphlet ;  see  *'  An  inquiry  whether  attendant  trail 
terms  are  liable  to  tbe  execution  of  a  Judgment  creditor,  by  Robert  Oreni 
Hall,  Esq."  p.  S6  ?  Is  there  any  dlscordan<nr,  between  the  judgment  mJm 
T.  Hilder  and  the  ludgments  and  opinions  or  the  learned  common  Uw3oog|| 
in  the  ten  precedmg  cases  on  tills  head  of  law  ?  Can  observations  be  «eB 
fbunded,  which  on  a  review  of  these  ten  previous  decisions  temnnstem 
doubts,  whether  a  surrender  ought  to  have  been  presumed  in  Dor  v.  Bwir\ 
And  when  it  is  said,  "  there  was  no  circumstance  [in  that  case]  wWch  poht- 
edly  called  for  an  assignment  of  the  term  before  the  period  when  onewu 
made,"  It  may  be  further  asked,  (conceding  the  pomt  for  argument'i  wt^ 
that  no  assignment  was  necessary  on  the  descents  and  marriage,)  was  not  an 
assignment  absolutely  ^qnisite  on  the  mortgage  to  Mrs.  Newman  In  18tor 
And  the  language  of  the  court  highly  fhvours  the  supposition,  that  ifan 
admfailstration  had  been  then  taken  out,  and  the  term  at  that  timeactassy 
assigned,  being  in  fact  neariy  four  years  before  thecommenccmeDtof  tt» 
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the  plaintifisy  but  onlj  pait  thereof,  and  that  the  statute  covered 
the  whole ;  aud  that,  although  the  defendant  B.  might,  by  the 


ejeetmenty  instead  of  nearly  a  year  aAer  it  (a  circamstance  much  relied  on     ATTBHDAirr 
by  the  courts  no  piesamption  that  the  term  was  surrendered  would  have         Tfiuii, 
arisen.    It  is  impossible  to  anticipate  the  judgment  of  the  court  In  such  > 
case ;  but  eveiy  probability  concurs  to  warrant  the  supposition,  that  sach 
would  be  its  determination. 

Indeed,  the  learned  author  of  the  pamphlet  so  often  allnded  to  has  stated   Com  diug  Dog 
in  a  fourth  edition,  that  since  the  report  of  Do%  ▼.  BUder,  an  ejectment  was   ▼.HtUer,  wAcrc 


afterwards  made  (he  marriage  settlement,  (which  mortgage  contamed  a  MMftmqf  dMd 
general  declaration  of  trust  of  all  terms  of  years  for  the  mortgagee,  but   ta  scWaJe, 
without  any  specific  allusion  to  the  term  in  question,  except  what  arose  from   tnoMgk  to  keep 
the  mention  of  the  deed  creating  it,  in  a  schedule  to  such  mortgage,)  the   term  aUve* 
term  was  decided  to  he  subsisting,  and  not  surrendered,  as  presumed  on  the 
former  triaU    Now  though  it  is  conceived  that  this  general  declaration  and 
allusion  f  o  the  term  by  schedule,  would  not.  In  consistency  with  the  eleTen 
previous  decisions  of  the  Court  of  King's' Bench,  be  enough  to  warrant  the 
determiuation  which  is  stated  to  have  ensued,  yet  it  shews  sufficiently^ 
that  if  in  Doe  v.  Uilder  there  had  been  an  actual  assignment  of  the  term 
four  years  previously  to  the  commencement  of  the  action  of  ejectment,  the 
term  would  not  have  been  presumed  surrendered. 

In  the  case  at  the  Assizes  it  is  obvious  that  the  court  and  parties  pro-    Thai  Uuo  fUM* 
ceeded  on  the  same  general  idea,  that  some  recent  recognition  of  the  term  timied. 
was  necessary  to  continue  its  existence,  for  otherwise  why  should  the  mort- 
gage (which  it  is  presumed  was  satisfied)  have  been  adduced,  but  merely  to 
shew  tliat  the  parties  in  1814,  considered  the  term  as  subsistim^?    The  mere  ■ 

general  declaration  and  schedule  were,  it  is  conceived,  insumcient  for  that 
purpose,  or  supposing  them  sufi&cient,  then  the  mortgagee  knew  that  the  legal 
estate  was  outstanding,  and  yet  run  into  danger  with  full  wammg  of  ttie 
Consequences ;  conduct  which  in  common  fairness  ought  not  to  be  attributed 
to  him.  A2ain,  can  it  be  supposed  that  the  mortgagee  would  have  advanced 
kis  money  If  he  were  aware  that  there  was  any  probability  of  losing  it^ 
which  must  have  been  the  case  if  the  term  be  considered  as  subsisting  and 
outstanding  when  the  money  was  advanced.  The  truth  b,  that  having  the 
deeds  creatine  the  term  (the  best  evidence  of  a  surrender  next  to  an  actual 
assignment),  he  in  reality  considered  the  term  as  presenting  no  hostile  ap- 
pearance, which  he  could  no  otiierwise  do  than  by  considering  it  as  mergeo  ? 
but  out  of  caution  a  general  declaration  is  added ;  and  the  deeds  creatine 
and  assigning  the  term,  must  of  necessity  be  mentioned  in  the  schedule,  and 
tiierefore  no  general  allusion  to  them  can  of  itself  afford  any  indication  of 
intention,  that  the  term  was  specifically  singled  out  as  an  existing  interest 
or  estate  in  the  premises.  It  has  been  more  than  once  determined,  that 
neither  a  general  schedule  of  deeds,  nor  a  declaration  of  trust  to  which  the 
tmstee  is  not  a  party,  will  separately  be  sufficient  to  raise  the  presumption 
that  the  term  is  subsisting;,  and  their  combined  eflfect  must,  it  is  conceived^ 
be  equally  impotent.  An  important,  though  unintended  concession  ia 
yielded  by  these  new  facts  :— 

The  production  of  additional  circumstances  raises  the  presumption  that   ArgMme»i  ef^ 
the  circumstances  before  adduced,  were  not  considered  sufficient.    The  forded  bifUm 
parties  in  the  assise  cause  exemplify  this  position.    They  produce  tlie  mort-   eoi^bmtUian  qf 

Sage  of  1814,  and  obtain  a  verdict  on  the  merits  of  a  clause  found  in  that  Doe  v.  Uilder* 
eed.  Without  that  clause  the  case  would  have  exactly  resembled  the 
previous  case  of  Doe  v.  HUder.  where  a  different  verdict  for  the  want  of  a 
similar,  or  rather  a  stronger  clause  was  recorded.  The  clause  therefore  in 
the  deed  of  I8t4,  is  highly  essential  to  the  question  of  law.  In  fact,  the 
point  of  law  turns  entirely  upon  it.  And  the  learned  author  of  the  pamph- 
let under  consideration,  evinces  a  similar  conception  of  the  importance  of 
the  additional  circumstances  (though  for  a  difierent  end^  by  briuf^ing  them 
fbrv»ard  in  the  fourth  edition  of  his  pamphlet.  If,  then,  it  be  admitted  that 
these  new  facts  are  material  to  the  point  of  law,  it  follows  that  a  suspicion 
4t€  the  correctness  of  that  law,  without  those  additional  facts,  must  be  ill 
ibiinded  and  misplaced. 


oOtF 
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purchase  of  the  statute^  defend  himself  against  the  plaintiffi  u 
to  what  was  in  his  mortgage^  yet  he  coald.not  as  to  sudi  Iiodi 


ATTENDANT 
TERM. 

Necesiity  of  «• 
signment  of 
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Then,  It  U  said,  the  presomption  in  Doe  ▼.  Hitder  his  let  in  tbe  jodgmeit 
creditor  on  the  estates  provided  for  the  wife  and  children  by  the  Damage 
settlement.  It  is  true,  it  has,  and  tlie  only  way  to  have  prevented  tik 
would  have  been  to  have  taken  an  assignnifnt  of  the  attendant  term  »t 
the  time  the  marriage  took  place,  which  shews  that  an  actual  atfigmneot 
of  the  term  was  necessary  to  shelter  the  uses  and  estates  limited  bj  tbe 
settlement  from  latent  incnmbrances ;  and  though  it  may  not  be  a  conunon 
case  to  assign  attendant  terms  on  snch  occajdons,  yet  there  is  no  veil- 
founded  reason  for  the  omission ;  and  now  every  prudent  practitioaer  will 
remember  to  call  fbr  an  assignment  of  all  outstanding  attendant  tenni 
on  marriage  transactions,  and  will  either  combine  that  assignoient  io  tbe 
marriage  settlement,  or  effect  it  by  a  separate  instrument.  And  it  ii 
worthy  of  remark,  that  though  of  late  years  it  may  not  have  been  tbe 
practice  on  marriage  settlements  to  re-assign  attendant  terms  to  new  trus- 
tees, yet  two  instances  of  such  assignments  are  preserved  by  Mr.  Newnan 
in  the  second  volume  of  his  Con'*eyancer  (8vo.  edition),  ps.  394  and  407, 
the  first  **  an  assignment  by  indorsement  of  a  term  to  attend  the  ase8j)f 
a  marriage  settlement,"  drawn  by  Mr.  Morgan,  and  the  second,  an  **s»igi- 
ment  of  a  term  by  a  separate  deed  in  trust  to  attend  the  nses^  of  a  bit- 
riage  settlement,"  drawn  by  Mr.  Horsman ;  and  such  a  dedaration  of  tnst 
to  wait  on  the  nses  of  a  lettlement  is  a  common  form  to  be  found  in  waX 
manuscript  collections  of  precedents. 

Strictly  speaking,  every  term  at  law  is  a  term  in  gross.  The  attendancj 
is  in  equity,  and  courts  of  law  ought  not,  neither  do  they  to  the  fall  extent 
of  the  words,  look  into  or  regulate  the  mode  and  manner  of  that  atteodincy. 
There  most  then  be  a  subsisting  term  at  law  before  a  court  of  eqoity  can 
clothe  it  with  a  trust;  there  must  be  the  basis  of  an  ttniffl|>eachable  legal 
estate  before  l^e  tuperstmcture  of  a  trust  can  be  erected  on  it.  It  is  there- 
fore a  preliminaiy  enquiry  to  ascertain  at  law  whether  the  term  be  extstio^ 
If,  then,  we  find  tiiat  A.  purchased  the  estate  twenty  years  ago,  has  bees 
in  possession  ever  since,  has  tiie  custody  of  the  deeds  creating  and  as^ 
in^  the  term  to  a  trustee  for  the  last  vendor,  and  has  enjoyed  an  nndistonwi 
occupation  of  the  estate,  witliout  any  acknowledgment  to  the  trustee  of  bis 
interest  in  the  premises,  it  is  a  fair  presumption  to  say,  that  at  law  (when 
the  tmst  to  attend  tiie  inheritance  for  the  vendor,  his  heirs  and  assigns,  a 
or  ought  not  to  be  viewed)  the  term  is  surrendered  or  barred  by  adrcfse 
possession ;  for  in  snch  a  case,  supposing  the  term  to  be  a  term  in  the  ^rosfi 
It  is  obvious  the  trustee  could  not  have  maintained  ipectment  against  a  par- 
chaser  who  lias  had  twenty  years  possession  as  before  mentioned. 

And  as  to  fixing  on  the  precise  moment  of  time  when  tbe  presonp^ 
takes  place,  it  u  sufficient  to  discover  that  the  circumstances  are  inch,  that 
on  the  authority  of  the  decided  cases  a  presamption  will  arise.  ^^^ 
right  of  way  is  claimed  and  proved  bv  prescription,  a  grant  is  presaaedj 
but  no  one  ever  heard  of  presuming,  either  the  partes  names  or  the  <|^^^ 
.  the  grant,  much  less  the  precise  moment  of  its  commencement  1^'T?? 
and  effect  of  grant  are  presumed,  but  not  the  deed  of  grant  itself  in  an  i^ 
technical  formality.  .^ 

The  writer  of  this  note  cannot  close  his  remarks  on  the  above-mestioBei^ 
pamphlet,  without  alluding  to  what  fell  from  the  court  in  Ckoimo^^^J' 
Clinton,  «  Jac.  &  Walk.  168.  (18<1),  which,  on  a  cnrsoi^  view,  "*y  ^  "* 
taken  for  a  seneral  approval  of  the  whole  contents  of  that  celebrated  in« 


ex^rience  enUtled  him  to  great  respect  and  attention,  than  to  tbe  docW 
which  he  so  strongly  advocated  in  w  arguments  for  his  client  According 
to  that  representation  it  **  should  spe];n,  ua^  notwithstanduig  tbe  *'fi^°2 
and  opinion  delivered  in  the  pre-sent  case,  «pi  old  term  wot  ttUl  ^'"'^'^^ 
be  held  by  conveyancero  m  the  game  estfimation  as  b^ore,  and  the  presnmpiw 
of  its  surrender  without  sujpcient  ground^  was  considered  as  striking  at  ipj 
settled  doctrine  of  centuries,  shaking  the  land-marks  of  real  V'^^?^^^  *J! 
rendering  insecure  the  title  of  every  purchaser  in  the  kingdom.    SirTboov 
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«8  were  not  therem.  But  the  Chancellor  was^  strongly  agahist 
the  plaintiffs*  on  this  point,  and  a^  question  oC  fact  arising,  the 
case  went  off  upon  propositions. 

Ill  _Ma  •  -^-    — ^  ^    . 

Plmner  eoncarred  in  the  Jnttice  of  that  reasoniog,  bat  the  doctrine  con-     attrndan'^ 
traded  for  would,  he  said,  lead  to  tfn  opposite  conclniioli. — The  qaali^d  tbrm. 

and  caations  remarks  of  IAb  Honour,  as  expressed  In  italics,  pjevent  every 
possibility  of  mistake  on  an  attentiYe  perusal  of  the  passage. 

To  conclude  this  section  of  the  note  with  some  concise  practical  dednc-   Gemnd  ruU§ 
tions,  let  it  be  remembered*  for  determtn" 

1st.  That  the  Court  of  King's  Bench  has  uniformly  evinced  a  disposition  tit^  when  u 
to  presume  a  surrender  of  the  term,  when  it  is  set  up  as  a  defence  in  eject-  term  may  b€ 
meat.  preftuned  f o  be 

f  d.  That  whether  the  pTetumptlon  be  in  favour  of,  or  in  opposition  to  sicrrtfwfered« 
the  real  owner,  it  wHl  not  make  any  difference,  if  the  Circumstances  are 
aoAcient  to  warrant  the  presumption. 

3d.  That  the  presumption  will  arise,  if  on  a  change  of  property,  (except 
perliaps  in  the  instances  of  a  descent  or  devise,)  wherem  the  title  is  of 
ought  to  l>e  investigated,  the  term  be  passed  over  in  silence,  when  the  par- 
ties had  every  means  of  knowing  that  the  term  was  existing.  The  title 
b  or  ought  to  be  Investigated  oa  Mies  and  mortgages,  but  whether  it 
sbonid  l>e  investigated  pending  a  treaty  of  marriage,  has  not  yet  been  de- 
cided in  express  terms.  No  particular  time  is  necessary  in  or  beyond  which 
soch  changes  of  property  are  to  take  place% 

4th.  That  a  dechiration  by  the  tmstee )  a  recital  that  the  term  is  subsist- 
ing la  a  deed  executed  by  the  tmstee ;  a  special  verdict  or  a  special  case 
reciting  the  term  as  an  existing  estate ;  and  an  actual  assignment  of  tho 
term,  wiU,  singly,  be  sufficient  to  prevent  the  presumption. 

5th.  That  the  mere  mention  of  the  deeds  hi  a  covenant  to  produce  deeds, 
or  a  general  declaration,  not  idgiied  by  the  trustee,  will  not  l>e  enough  to 
continue  the  term.  But  the  case  stated  by  Mr.  Sugden,  as  having  been 
determined  at  the  assises,  it  must  be  recollected  is  contra,  see  p.  507.— And, 
6th.  That  whether  the  term  has  been  assigned  to  attend  the  inheritance 
•r  not,  appears  now  to  be  of  little  consequence ;  but  the  term  must  be  satis- 
fied, otherwise  no  presumption  will  arise.  And  the  court  will  in  no  in- 
stance presume  the  satisfaction  of  a  mortgage^  (that  is,  that  the  money  has 
been  paid)  in  less  time  tlmn  twenty  years. 

Thus,  in  Doe  v.  Calvert^  5  Taunt.  170,  a  mortgage  term  eighteen  years  old,  Mortgage  noi 
was  set  up  as  a  defence  to  an  ejectment.  The  counsel  for  the  olaintiff  urged,  ^et^med  salt/' 
tliat  as  there  was  no  proof,  that  any  interest  had  been  paid  of  late  years  on  Jied  in  lets  tkmt 
the  mortgage,  it  might  be  presumed  to  be  surrendered ;  and  Oranam,  B.  twenty  years* 
at  the  trial  in  the  country,  being  of  that  opinion,  the  jury  found  a  verdict 
for  tiie  plaintiff.  Mansneld,  C.  J.,  however  thought  there  was  no  circum- 
stance to  lead  to  the  supposition  that  the  deed  was  surrendered,  except  the 
eighteen  years'  time ;  and  observed,  that  if  the  deed  had  been  assigned  or 
surrendered,  the  instrument  whereby  it  had  been  assigned  or  surrendered 
ought  to  have  been  in  the  possession  of  the  plaintiff.  No  reason  was  as- 
signed to  account  why  it  was  not  there.  The  question  was,  therefore,  whe- 
ther from  the  circumstance  of  the  eiirhtean  years  only,  a  surrender  could 
be  presumed.  Sir  James  Mansfield  had  never  known  any  case,  in  which  a 
shorter  time  than  twenty  years  bad  been  held  sufficient  to  ground  a  pre- 
somption  of  the  surrender,  and  that  was  often  too  short  a  time,  for  in  many 
instances  receipts  and  documents  might  be  lost ;  but  it  was  enough  to  say, 
that  twenty  years  was  the  time  prescribed  by  act  of  pariiameot,  as  a  bar 
to  an  ejectment,  by  analogy  to  which  the  doctrine  of  presumption  had 
gone ;  and  a  presumption  nught  as  well  be  raised  by  five  years  in  assumpsit^ 
or  three  years  in  trespass,  as  by  eighteen  years  in>  ejectment.-^As  to  this, 
see  antea,  399,  of  this  edition,  in  notU, 

V.  It  is  a  prudent  rule  with  conveyancers  to  recommend,  that  nearly  all   When  asri/nt- 
terms  for  years,  however  ancient  they  may  be,  and  whatever  adverse  pos*  nunt  may  k€ 
session  or  fines  tiiere  might  have  been,  (especially  if  the  least  doubt  exists  dtipeased  tritk* 
as  to  the  merger  and  extinguishment  of  Uie  term,)  should  be  assigned  to 
a  tmstee  of  the  mortgagees'  nomination,  to  secure  his  money,  and  after-  ^ 

wards  to  attend  the  inheritance.  A  mere  declaration  by  the  parties 
without  the  concurrence  of  the  trustee,  whereby  the  equity  and  priority 
of  the  parties  shall  remain  unchanged,  must  certainly  be  condemned,  as 
pregnant  with  the  most  pernicious  coosequences.    But  a  declaration  by  thor 


«10 

cumbtm»c€r  ctM 
MM  9^i^ed 
aMnU  •rjudg* 
mtnt  ttt  law, 
eqmiiffwittnat 

flilfdfT  iUHh 


CAP.  Xni.     OP    PftlOHITT  III   INCiniBmAffCM, 

And  if  a  poiiiie  inciimbniicer  or  pwclMiser  get  ia  a  wHatSei 
jodgmeDt  (/»)^  or  a  prior  ilaUite,  or  judgment,  or  recogoizuicey 
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trustee  himself,  that  he  will  stand  possessed  of  tlie  term  In  tmst  for  the 
mortgagee,  and  then  to  attend  the  inheritance,  is  less  objectionable ;  and  is 
the  case  of  a  mortage  may  be  rdied  on  with  tolerable  safety :  bat  still  an 
actaal  assignment  is  preferable,  since  the  tmttee  may,  either  from  motiyea 
of  favour  to  the  mortgagor,  or  from  like  motifes  to  an  intenaediate  at 
prior,  or  eveo  subsequent  incumbrancer;  or  he,  from  foigetAdness,  or  Mi 
representatives,  from  ignorance  of  the  declaration;  or  he  and  his  representa- 
tives from  motives  less  honourable  micht,  at  the  risk  of  its  bctnc  declared 
n  breach  of  trust,  make  an  actual  assignment  of  the  legal  estate  mr  tiie  be* 
nefit  of  a  person  having  equal  equity  with  the  mortgagee ;  and  in  that  caoe 
the  assignment  so  made  would  seriously  prejudice  him,  by  giving  to  the 
other  party  a  decided  priority ;  unless,  indeed,  it  could  be  proved,  that 
the  person  to  whom  the  term  was  assigned,  had  actual  notice  of  the  andealf 
trusts  and  subsequent  changes  of  the  proper^ ;  for  then  it  seems,  (acootd- 
ing  to  the  general  doctrine,  that  he  who  takes  trrnn  the  trustee  with  notice  «f 
tlie  trust,  will  himself  become  the  trustee,)  that  the  person  to  whom  the 
term  is  assigned,  will  become  a  trustee  for  the  mortgagee.  But  without 
clear  proof  of  such  notice,  the  assignment  will  leave  the  moitgacee  mevely 
a  remedy  against  the  person  of  the  original  trustee,  or  against  his  asaets  hi 
the  hands  of  his 'representative.  Hence,  a  decided  pmereace  is  jvstiy 
conferred  on  an  assignment,  to  a  mere  declaration  of  trust  by  the  truatec* 
In  the  other  scale,  nothing  is  opposed  but  the  expence  of  &n  actual  aari^ 
mcnt,  which.  In  comparison  to  the  advantage  obtained  and  the  prejudioe 
prevented,  must  be  looked  on  as  light  as  air. 

Few  instances,  therefore,  can  occur,  where  it  would  be  prudent  or  jvst 
to  the  mortgagee's  family  and  connexions,  to  advise  that  an  actual  assigmnesit 
should  be  dispensed  with ;  and  tiioogh  it  has  even  been  held,  that  the  custody 
o(  the  deeds  accompanied  with  a  declaration  of  tmst  of  the  term,  is,  as 
against  a  bare  declaration  of  trust,  tantamount  to  an  actual  assigumeal, 
(Stankove  v.  Verney,  Butler's  n.  (1),  s.  15,  to  Co.  Litt  f  90  b.)  yet  from  the 
force  or  the  learned  author's  observations,  as  delivered  above,  in  p.  510  of 
the  text,  it  is  scarcely  ever  prudent  to  dispense  with  an  actual  asaignment 
of  an  outstanding  term ;  for  ne  has  follv  shewn,  that  a  case  may  occur  ^ 
which  an  assignment  of  a  term  would  be  preferred  to  a  declantion  of 
trust  though  accompanied  with  the  deeds;  and  nothing,  it  is  conoeivedy 
can  be  inferred  to  the  contrary  from  the  case  of  Belcher  v.  Butler^  i  Edeii» 
5t3,  cited  antea,  455,  of  this  edition,  wiiolis;  for  the  successful  party  ia 
that  case  had,  prior  to  the  decree,  both  the  legal  estate  and  the  deeds. 

It  i«  merely  necessary  to  subjoin  here,  the  three  general  rules  hud  down 
by  Mr.  Butler,  in  his  learned  and  practical  notes  to  Co.  Litt.  respecting  the 
cases  in  which  a  purchaser  or  mortgagee  should  or  should  not  dispense  with 
au  assigameot  of  outstanding  terms,  m  order  tint  the  student  might  he  in 
possession  of  the  entire  learning  on  this  head  of  law  at  one  view :— **  ist.  It 
■»y  be  laid  down  as  a  general  rule,  Uiat  whenever  a  term  has  been  raised  lor 
securing  the  |>avment  of  money,  as  the  assignment  of  it  by  the  trustee  ftv 
the  person  entitled  to  receive,  to  a  trustee  for  the  person  obliged  to  pay,  the 
money,  is  the  best  possible  evidence  of  tiie  payment  of  the  money,  it  taif  ho 
reasonably  required  as  such.  Sdlv.  In  case  a  term  of  years  has  been 
signed  to  attend  the  inheritance,  it,  upon  a  purchase  (taking  it  in  the 
extensive  sense)  all  the  deeds  (as  well  original  as  counterparts)  by  vrltltn 
term  was  created  or  assigned,  are  delivered  to  the  pnrehaaer,  and  he  is  sa» 
tisfied  that  the  trustee,  in  whom  it  is^  then  said  to  be  vested,  has  made  no 
prior  assignment  of  it,  and  that  the  vendor  has  not  charged  the  estate  wit|| 
any  intermediate  incumbrance ;  it  is  difficult  to  sav  what  possible  use  can  b 
made  of  the  term  against  him,  or  what  good  can  be  answered  by  reouirisig 
an  assignment  of  it  to  a  trustee  of  his  own,  unleu  it  be  to  satitiuy  the  rc^ 
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althoagb  it  be  paid  off,  yet  if  he  can  make  mm  0/  U  ai  law, 
equity  will  not  interfere  to  hinder  him. 


qmsitioot  of  Aose  to  wliom  he  may  aftenvsrds  have  occasion  to  mortgage  or  attkndamt 
•ell  the  estate.  Sdly.  But  if  aqy  of  the  deeds  lespecthig  the  term  are  oot  tbem* 
deliyered  to  the  purchaser,  or  if  he  is  not  satisfied  of  the  trustee's  not  having 
proTiottsly  auigned  it,  or  of  the  vendor's  having  made  no  intermediate  in« 
comhrance,  it  seems  prodent  to  require  an  actual  assignment  of  it  to  a  tmstce 
for  him.i^Few  general  rules  beside  these  can  be  laid  down  upon  this  subject, 
end  these  must,  from  their  nature,  be  subject  to  an  endleto  variety  of  modi- 
fications. In  all  cases  of  this  description,  it  is  infinitely  better  to  err  by  an 
excess  of  care  than  to  trust  any  thing  to  liacard.  There  is  no  doubt  but  the 
precautions  used  for  the  security  of  purchasers  appear  sometimes  to  be  ex- 
cessive, and  satisfactory  reasons  cannot  alwayi  be  given  for  requiring  some 
efthem;  yet  the  mote  a  person's  experience  hicrea^es,  the  more  he  feels 
the  reason  and  real  utilitjr  of  them,  and  the  more  he  will  be  convinced  that 
▼ery  few  of  tlie  precautions  required  by  the  general  practice  of  the  pro- 
ftatioa  aire  without  their  use,  or  can  be  lalely  dispemed  with.'*  See  l5th 
see.  of  n.  1,  to  Co.  Litt.  290  b.  17th  ed. 

VI.  Of  various  other  matters  relating  to  attendant  termsw— From  the  rule,  Term  descends 
Ikat  the  owner  of  the  fee  Is  hi  equity  entftled  to  all  the  benefit  and  advan-  as  rtai  jiro* 
tage  which  can  be  made  of  the  term  during  its  continuance,  and  that  the  pertii ; 
termor  will  not  be  permitted  to  olMtmct  the  proprietor  of  the  fee  in  any  act 
of  ownerahip,  or  in  maUag  any  assurance  or  his  estate,  it  follows,  that  te 
equitable  interest  in  the  term  will  in  fact  devolve  in  the  same  channel,  and 
be  governed  by  the  mom  rules  as  the  Infaeritance.    It  will  follow  the  de- 
scent of  the  inheritance  to  the  heir,  and  on  the  death  of  the  ancestor  it  will 
▼est  in  his  personal  representative  tor  the  heir's  benefit,  but  the  executor  will 
take  it.  It  seems,  as  a  term,  which  conseqaent^  must  go  in  a  course  of  ad- 
ittinistTation  and  not  in  a  course  of  descent,    livet  v.  ^^e«dta^  S  Vem.  140. 
It  win  not  pass  by  a  wBl  not  executed  pursuant  to  the  smtute  of  frauds,  Fil- 
Itsrt  V.  VWien,  i  Atk.  79.    S.  C.  Bam.  507.  Tighi  v.  1\^,  a  Gh.  Ca.  49. 55, 
tmless  an  intention,  clearly  expressed,  to  pau  tlie  term  is  apparent :  see 
V  Bfod.  ia7.  a  CoH.  Jor.  f76,  nor  is  it  ever  severed  In  fovour  or  an  heb  or  umpa*  smarsd 
executor,  yet  it  seems  there  are  cates  where  it  has  been  done  on  the  behalf  M  /pt  cts. 
ef  creditors.    Cooke  v.  Cooke.  2  Atk.  67.    Goodrigkt  v.  Ssylei,  9  Serj.  WUis  ditaro; 
531.    Though  a  teem  cannot  be  entailed,  yet  It  mkv  wait  on  the  inhmtance  eamui  be  em* 
which  is  entailed ;  and  when  it  is  thus  limited  it  m  not  properly  an  entail  tailed; 
within  the  statute  de  doais,  but  Kovemable  partly  by  equity  and  partly  by 
law.    3Ch.Ca.S.    It  followt  all  tbe  aUenatlMis  made  of  th^ inheritance, /»a*m«ses^ 
or  of  any  partial  estate  or  interest  carved  out  of  it  by  deed  or  will,  or  by  Meriimiee: 
act  of  law.    It  is  an  excrescence  of  the  inheritance,  and  affected  in  the 
aaase  manner  as  the  inheritance,  and  governed  by  the  same  uses.    3  Ch.  Ca. 
4. 10. 11.93. 14.    Therefore  it  will  not  be  forfeited  by  the  felony  of  the 
owner  of  the  inheritance,  Attomeff-Generml  v.  Amfs,  3  Ch.  Rep.  19.  33. 
dd  edit    S.  C.  Hard.  488 ;  but  if  the  inheritance  escheat,  the  term  will  go 
with  it.    TknaOem,  v.  Aitonef^iMertd,  t  Vem.  340. 367.  antea,  239,  of  this 
edition. 

It  will  be  real  assets  if  it  attend  an  inheritance  in  fee,  but  not  if  it  attend  AtiemioMi  i 
am  estate  tail,  Aitemeff^GenenU  v.  Soadt,  Hard.  489.  and  it  will,  as  against  if  osssls; 
«he  heir  (fFrav  v.  ffitttomf,  Pr.  Ch.  151,  1  P.  Wms.  137,   Hard.  489), 


or  assignees  of  a  bankrupt  {Sq^e  v.  Omiumf  9  Vin.  Ab.  Sf7,  pi.  60),  l>e 

•abject  to  dower  itnd  curtesy.    DwSUv  v.  DwdUy^  Pre.  Ch.  941.    Iriffioais  v.  ^^^  ^  sn^et  l# 

fPniy,  obi  supra.    HiU  v.  AdamOy  2  Atk.  909.    Dormer  v.  JFWfeaene,  3  Atk.  dower  emd  car- 

194,  antea,  or  tlUs  note,  sec.  III.  3.    But  it  will  not,  by  the  custom  of  Ion-  f^ . 

slon,  be  reckoned  as  a  diattel,  and  devisable  as  such  among  chtldrcn.    Biek 

▼.  Atdk,  9  Ch.  Ca.  160.    Where  a  term  was  created  and  no  trusts  declared.  M  ntd  to  ma- 

auMl  the  estate  was  devised  for  life  with  remainders  over,  the  court  decided  <Ma  ^fLmden* 

ebere  was  no  resulting  trust  as  to  the  term,  but  timt  it  attended  the  inbe> 

ritance.    fildafy  v.  MiUerf  Coop.  Rep.  906,  over-raling  the  dictum  i^ 

MreMme  t.  Jsaes,  1  Atk.  191. 

Finally,  it  is  worthy  of  remark,  that  the  protection  afforded  by  tenas  of  Setrek  for 
years  against  mesne  Incumbrancers,  makes  it  safe  in  some  cases  to  dispense  jwdgmewte 
^rith  a  search  for  Judgments.    See  1  Madd.  Ch.  508,  9d  ed.  n.  (m),  wtitre  it  rmrekf  to  be 
is  hud  down  "that  a  purchaser  of  an  equitable  estate  with  an  outstanding  dtspnised  writk^ 
<erm  should  never  search  for  judgments,  for  thereby  he  fixes  himself  witS  by  reaeom  0/ 


6Vt 
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Mortgagee  pn* 
/erred  Ujoint- 
ren,  he  having 
u  prior  eaiisfUd 
atatute. 
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aatisfUd  at  /oar, 
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Immeerim 

TItrd  WMTt' 
gagee  need  not 
prate  aetual 
piaytneni  ef 
numetf  for  prior 
ineumhrdiiee. 
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Mortgagee  pro' 
tectedf  though 
prior  incam" 
bramee  be  oh* 
iained  bpframd, 
{eed  911.) 


t 

Sd>  where  the  plaintiff  was  a  jointress  (f ),  and  the  defentyt 
a  mortgagee  subsequent,  who  had  got  an  assignment  of  a  statute 
that  was  precedent  to  the  jointure,  but  was  satisfied,  and  ei- 
tended  it  on  the  lands  mortgaged ;  the  bill  was  to  set  aside  the 
extent;  but  the  Master  of  the  Rolls  decreed,  that  it  should  adt 
be  set  aside,  but  upon  payment  of  principal,,  interest,  and 
costs. 

A  prior  incumbrance^  satisfied  at  law,  will  protect  a  sabse- 
quent  incumbrancer  in  equity,  although  no  consideration  were 
paid  for  it  (r) ;  or^  if  the  consideration  were  by  way  of  ex- 
change ;  because  the  having  (he  deed,  or  an  acqmttance,  ii 
sufficient  for  that  porpose. 

Thus  (<),  where  the  plaintiff  lent  t.  S.  600/.  on  mortgagf, 
and  afterwards,  discovering  that  the  estate  was  pre-mot^aged 
to  the  defendant,  got  in  an  old  satisfied  term,  and  then  brought 
his  bill  to  compel  the  defendant  to  redeem  or  be  forecloeed;  it 
was  objected,  that  the  plaintiff  in  this  case  (as  between  him  aod 
the  defendant,  who  was  a  purchaser)  ought  to  have  proved  the 
actual  lending  and  payment  of  the  consideration  money  for  neb 
precedent  incumbrance ;  and  that  the  producing  the  deed,  or  aa 
acquittance,  was  not  sufficient;  but  the  court  held  that  this w» 
4iot  necessary. 

Hie  law  is  the  same  (f),  although  the  incumbrance,  set  op  a> 
a  protection,  be  obtained  by  fraudulent  means;  as,  where  one^ 
being  a  purchaser,  came  into  a  man's  study,  and  there  laid 
hand  on  a  statute  that  wonld  have  fallen  on  his  estate  and  pot 
it  in  his  pocket ;  in  that  case,  he  having  obtained  an  advantage 


(q)  Sadler  ▼.  Bu$h^  S  Vern.  30. 

(r)  ChairohiU  ▼.  Orove,  1  Ch.  Ca. 
35.  1  Eq.  Ca.  Abr.  3<S,  pi.  3.  [S.  C. 
infra,  60^.  So  in  Hitcheoek  v.  Sedg- 
wick, t  Vera.  158,  it  was  held^  tirat 
nvben  a  pnrcliaser  bays  in  an  old 
statnte  or  mortgage,  though  notliing 
is  due  upon  it,  yet  in  eqnity  be 
aliall  defend  himself  by  it.  So  he 
aliall,  it  was  said,  tliongh  he  get  in 
this  prior  incumbrance  by  nndne 
means;    tee  also  s  P.  Wms.  493. 


f  Vern.  f  9.  Nels .  Ch.  Ca.  89,  p«ta» 
55ff  and^4.-'£U] 

(«)  HoU  V.  MiU,  %  Vera.  979.  &C 
1  Kq.  Ca.  Abr.  3tt3,  pi.  S. 

(0  2  Vera.  159.  SOdoa  ^.OtstA, 
Bunb.  398.  Sherley  v.  Fag, cwatd 
%  Vera.  5«,  53.  « ibid.  68,  reported 
1  Ch.  Ca.  68.  Bed  vide  contra  OUb^ 
lex  prtetoria,  S48.  Et  vide  Stroii  f. 
BUtckbume,  supra.  [3  Ves.  ttt  S-C* 
pofttea,  647.^£d.] 


Ai^a 


diatgnmentof 

outetanding 

tcrai. 


notice."  But  this  is  seldom  prudent,  and  never  advised,  where  there  b^ 
slightest  reason  to  apprehend  that  notice  of  the  incumbrance  can  or  will  ^ 
attempted  to  be  proved  on  the  party  or  any  of  bis  agents  In  the  basioeif. 

Bnt,  on  the  otlier  hand,  no  term  or  other  outstanding  estate  should  be 
relied  on,  unless  proof  can  be  obtained  easily,  and  at  a  small  expenie,  of  the 
instruments  and  acts  in  law,  which  mast  be  proved  to  establish  die  crettiei 
and  deduction  of  the  term.    See  Co.  Litt.  29a  b.  n.  1,  s.  15,  17th  ad. 
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at  hw,  the  court  would  not  take  it  from  him,  though  procured 
so  unfoirly,  and  by  so  ill  a  practice  (b)  :  sed  qtutre. 

But,  where  the  prior  incumbrance  taken  in  is  deficient  in 
those  requisites  which  are  necessary  to  give  it  legal  efficacy,  no 
protection  can  be  derived  from  it  As  if  a  recognizance, 
bought  in,  hath  not  been  enrolled  in  proper  time. 

And  though  the  court  may,  on  application,  interpose,  and, 
by  their  special  order,  supply  the  defect  as  to  persons  who  come 
subsequently  to  such  interposition,  yet  it  will  not  over*reach  an       [  ^^7  ] 
intermediate  incumbrancer. 

Upon  this  principle  {u),  where  a  rec<^nizance  was  enrolled  by  RecogrAzance 
special  order  of  the  court,  after  the  time  for  enrolment  bad  ^umeei^^' 
elapsed,   and  it  so  happened  that  the  plaintiff,  between  the  '.^^  judpnent 

,---_  ,-  tw  the  tntfriiH 

date  and  enrolment  of  the  recognizance,  lent  money  to  the  preferred  in 
conusor,  and  took  a  judgment  for  his  security  which  was  x)ver-  ^""y- 
reached  By  the  recognizance,  that  b^ing  made  good  by  the  sub- 
sequent enrolment,  the  court  (the  estate  being  in  mortgage 
before^  and  the  conusor  having  only  an  equity  of  redemption  in 
him,  so  that  neither  the  recognizance  nor  mortgage  could  afiect 
it  without  the  assistance  of  the  court)  inclined  to  give  the  pre- 
ference to  the  judgment  creditor. 

So,  if  Judgment  be  not  docketed  within  the  time  limited  by  Judgmentt  not 
the  statute  4th  and  5lh  William  &  Mary,  c.  20  (c),  it  will  not  ^'"**"^  ^^  ^"' 

(u)  F9thergiU  ▼.  Kendrick^  «  Vern.  J34,  ct  vide  1  P.  Wms.  S40. 


(R)  For  the  practice,  it  U  said,  is  not  material  to  secore  ajnst  debt.   Deedttoten 
Treat,  on  Eq.  lib.  iii.  c.  3.  s.  1.    This  is  carryiDf![  the  doctrine  to  a  ffreat  length,  Jrom  window 
and  is  little  accordant  with  the  sentiments  of  reposnance  which  the  court    alUnoed  to  be 
lias  to  often  expressed  at  any  tiling;  like  frand  or  unfair  conduct    Indeed,  in   nud  hy  pur- 
one  case,  the  court  is  reported  to  have  allowed  a  purchaser  for  valuable  con-  chaser  withoui 
■  sideration  and  without  notiee,  to  take  advantage  of  a  deed  which  he  stole  notice. 
out  of  a  window  by  ineaus  of  a  ladder.    Stmders  v.  DeUngif  t  Freem.  195. 
And  in  another  ca^e  of  a  deed  obtained  by  a  third  person  without  consider- 
atioa  and  by  fraud.    Harcowrt  ▼.  Knowell^  cited  2  Vern.  159.    In  the  report 
of  the  ca9e  of  SMrley  v.  Fagg^  cited  in  the  text,  the  circnmstauce  of  theft 
does  not  appear.    The  learned  author  has  very  rif^htly  added  a  query  to  this  Anih&r't  query 
paragraph,  for  it  is  more  than  probable  that  the  court  would  at  this  day  rightly  placed. 
reverse  a  doctrine  so  incongruous  with  principles,  which  it  has  lately  pro- 
femtd  most  rigidl^r  to  observe,  et  vide  postea,  524. 

(C)  By  this  act  it  is  required  tliat  the  derk  of  the  essoicrns  of  the  Court  of  4  &  5  W.  &  M. 
Common  Pleas,  the  clerk  of  the  doggets  of  the  Court  of  King's  Bench,  and   c.  to.  Jndg- 
Ae  Master  of  the  Office  of  Pleas  in  tlie  Court  of  Exchequer,  for  the  time  mentt  when  to 
being,  do,  before  the  last  day  of  Easter  Term,  make,  or  cause  to  be  made,  and  tie  docketed. 
pat  into  as  alphabetical  dogget,  by  the  defendants  names,  a  particular  of  all 
jadgments  for  debts  by  Comession,  Hon  eum  informatuMf  or  Nihil  dieit,  en- 
tered in  the  said  respective  courts  of  the  Term  uf  Saint  Hilary  preceding, 
^Mfhieh  shall  contain  the  name  of  the  plaintiff,  the  name  of  the  defendant,  and 
Itis  respective  place  of  abode,  title,  trade,  or  profession,  and  the  debt,  da- 
juaiges,  and  costs  recovered  thereby ;  and  also,  that  every  clerk  of  the  jndg- 
■vents  aforesaid,  shall,  within  ten  days  before  the  time  aforesaid,  bring  to  the 
respective  clerks  of  the  doggets  of  tlie  said  respective  courts,  notes  in 
'viritrng  of  all  the  judgments  by  them  and  every  of  them  respectively  entered 

KK 
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Hmey  leu  thelf 
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Notice  iff  mh- 
dseketed  jmdg^ 
maUitttuuiie' 
rial. 


Doeketitig  itt^ 
meceuary  a»  he- 
tween  judgment 
eredUorSm 


protect  a  puisne  incumbrancer,  although  the  eigne  incum- 
brancer hath  actually  notice  of  it  at  the  time  of  making  the 
mortgage. 

Thus  (x),  where  judgment  was  signed  in  June  1725^  and  a 
mortgage  made  to  the  plaintiff,  who  had  notice  of  the  judgment 
in  I728|  but  the  judgment  was  not  docketed,  as  appeared  by 
an  entry  on  the  margiti  of  the  docket,  until  January  1730;  the 
Master  of  the  Rolls  held,  that  the  docket  was  not  good,  being 
made  after  the  time  limited  by  the  statute,  and  that  the  mort- 
gage had  got  the  preference  of  the  judgment  by  defect  of  the 
docket ;  and,  as  to  the  notice,  it  was  not  material,  the  statute 
being  express,  that  judgments,  not  docketed,  should  lose  their 
preference  as  to  purchasers  and  mortgagees  {b). 

But  this  exception,  as  to  judgments  not  docketed,  is  con6ned 
to  cases  where  they  are  set  up  against  purchasers  or  mortgagees, 
or  heirs,  or  .executors,  or  administrators  in  the  administration  of 
the  effects  of  those  of  whom  they  are  the  representatives  (f). 

(x)  FoTMhaU  ▼.  CoU8,  7  Yin.  Abr.      pi.  8.  [Sudf .  V.  Se  P.  App.  No.  adx. 
54,  pi.  6.    &  C.  S  £q.  Ca.  Abr.  d9S,      and  antea,  f76,  of  this  ed.  n.-*£d.] 


Fee  for  eearch* 

VndockHed 
jwigmenie  not 


Undoeketed 
judgment,  im- 
regietered  deed^ 
unenrolled  ftar* 
gain  and  saU^ 
all  binding  in 
equity  with  mo-' 
tice» 

Of  ftriarity  be^ 
tween  judgment 
creditors. 


of  the  said  Term  of  Saint  Hilary,  npon  verdicts,  vn-its  of  enquiry,  denrarrer, 
and  every  other  jndgmrnt  for  debt  or  damages,  in  all  things  as  aforesaid,  to 
the  end  the  same  may  be  respectively  entered  in  the  respective  doggets 
before-mentioned ;  and  the  same  is  required  of  the  judgments  entered  in 
Easter  and  Trinity  Terms,  vhich  are  to  be  doggeted  before  the  last  day  of 
Michaelmas  Term,  and  the  judgments  in  Michaelmas  Term  are  to  be  doggeted 
before  the  last  day  of  Hilary  Term  ;  and  it  is  further  required,  that  the  said 
respective  do^gets  be  fairly  put  into  and  kept  in  books  in  parchment,  in  tUe 
respective  offices  of  the  respective  officers  before  named,  to  be  searched  and 
viewed  by  all  persona  at  all  reasonable  times ;  paying  to  the  respective  oflicert 
for  every  term's  search  for  judgments  against  any  one  person  fonr  pence, 
and  no  more.  And  it  is  further  enacted,  That  no  judgments  not  dofi^eted 
and  entered  in  tlie  books,  as  aforesaid,  shall  affect  any  lands  or  tenements 
as  to  purchasers  or  mortgagees,  or  have  any  preference  against  heirs,  exe- 
cutors, or  administrators,  in  the  administration  of  their  ancestors,  testators, 
or  intestates  effects.  This  act  is  made  perpetual  by  7&8W.  S.  c.  36. 
s.  3.  For  the  construction  of  this  last  clause  of  the  statute,  see  antea,  p.  275- 
of  this  edition,  in  notis ;  and  for  observations  on  the  statute  Ib  geoeni, 
postea,  5l7,  n.  (z). 

(D)  As  against  a  purchaser  or  mortgagee  such  undoeketed  judgmenti 
are  reduced  to  the  level  of  simple  contract  debts,  but  thev  arc  available  as 
against  the  defendant  himself,  and  all  persons  claiming  unjer  him,  on  whoa 
notice  of  such  judgments  can  be  proved  before  their  respective  titles  roM- 
mcnced.    See  antea,  p.  278,  of  this  edition,  in  notie, 

(E)  This  point  as  to  notice  of  a  judgment  not  docketed  being  inunatenal, 
has  been  over-ruled  by  the  late  case  of  Dams  v.  Stratkmore*  16  Vea.  4199 
cited  antea,  p.  276,  of  this  edition^  in  notiSy  where  it  was  held,  that  a  jmv- 
chaser  was  bound  by  notice  of  a  judgment,  althouKh  that  judgment  aught 
not  have  been  docketed.  In  the  same  ease  it  was  held,  that  a  porcfaascr 
vrithin  the  registry  act,  7  Anne,  c.  fO,  was  bound  by  notice  of  a  deed  not 
registered  ;  and  in  a  case  in  S  Atk.  651,  S,  it  was  decided  that  notice  of  a 
bargain  and  sale,  not  enrolled,  would  nevertheless  affect  a  purchaser. 

(F)  And  not  to  cases  where  they  are  set  up  either  against  the  debtor  himself 
or  against  rabsequent  judgment  creditors.  As  to  the  priority  of  jadfciBart 
creditors,  each  will  be  preferred  according  to  the  priority  of  his  judgmeat  ; 
and  should  a  judgment  creditor  of  a  subsequent  date  first  sue  oat  ekecattoM 
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And  SO  it  was  held  in  the  case  of  Bobinsan  et  aF.  v.  Harring-  Judgments 
ion  (y\  which'  came  before  the  couit  upon  exceptions  to  the  ikeyj^real 
Master's  report,    The  case  appeared*  to  be  this :  in  1739  the  *«*«|*«« 
defendant  gave  a  bond  for  400/.  to  Sarah  Green,  and,  in  Trinity       I-      ^  J 
Term,  1744,  the  obligee  brought  an  action  against  the  defen- 
dant upon  this  bond,  who  pleaded  the  general  issue;  and  the 
issue  roll  upon'  which   the  same  was  entered,  was   regularly 
carried  in  of  the  term'  in  which  the  issue  was  joined ;  but  the 
cause  was  never  tried,  the  parties  being  under  an  agreement  to 
compromise  the  same  :  however,  the  plaintiff  entere^l  continu- 
ance upon  the  roll  regularly,  by  non  misit  brevCf  till  Michael- 
mas Telin,  1745,  when  the  defendant  withdrew  his  plea  and 
confessed  judgment.    The  clerk  of  the  judgments  then  entered 
up  final  judgment  upon  the  issue  roll,    but  never  took  any 
docket  of  the  same  to  the  clerk  of  the  essoigns,  which,  ac- 
cording to  the  statute  4th  and  5th  William  &  Mary,  c.  7,  he 
ought  to  have  done;  when,  therefore,  the  judgment  creditor 
came  before  the  Master,  though  the  judgment  appeared  to  be 
signed  29th  May,  1745,  he  postponed  it  to  other  judgments  of 
1748,  because  Mrs.  Green's  judgment  was  not  docketed  with 
the  clerk  of  the  essoigns. 

(y)  Hil.  Term,  1778. 


and  seise  the  lands,  a  prior  jndgmcnt  creditor  would  not  be  prejudiced.   In  an 
ejectment  be  might  recover  a&;ainst  the  pnisne  judgment  creditor,  and  all 
persons  claiming  under  him,  in  the  same  manner  as  he  might  have  recovered 
against  the  debtor  himself.  But  the  second  or  subsequent  judgment  creditor 
inay ,  in  his  turn,  resort  to  the  land  when  tlie  former  judgment  is  satisfied, 
ao  that  he  will  be  postponed  only,  and  not  excluded,  3  Pres.  Abs.  SS5 ;  but 
if  one  moiety  be  already  taken  in  execution  a  second  judgment  creditor  can 
take  bnt  one  fourth,  that  is,  a  moiety  of  the  remaining  moiety,  and  so  of  the 
like. — As  to  leaseliold  estates,  the  rule  is  different,  each  creditor  will  be  pre- 
ferred according  to  the  priority  of  his  execution,  without  regard   to  the 
priority  of  his  judgment.    Thus,  where  a  debtor  had  been  sned  to  judgment 
ny  a  creditor  who  was  entitled  to  sue  out  execution  on  the  8th  May,  on 
Vhich  day  the  debtor  volontarily  went  to  another  creditor  and  gave  htm  a 
'warrant  of  attorney  to  confess  judgment  against  him,  on  which  judgment  wa% 
immediately  entered  np,  and  execution  levied  on  tiie  snmc  dfay  two  hours 
before  the^rst  creditor's  execution  reached  the  sheriff's  office;  it  was  held, 
that  the  preference  was  not  unlawful  nor  fraudulent,  within  the  meaning  of 
13  Eliz.  c.  5.    HoUfird  v.  Anderson,  5  T.  R.  255.    So  in  Hutchinsim  v.  John- 
som,  1  T.  R.  729,  cited  in  Paitne  v.  Drewe,  4  East,  543.  and  ubi  snpra,  280>  of 
this  edit,  taao^ur,  itwas  held,  tliat  where  two  Merits  oi^eri/fx^to^  ag<iiost  the 
same  defendant  are  delivered  to  a  sheriff  on  different  days,  and  no  actnaf 
sale  of  the  defendants  goods  is  made,  that  the  first  execution  must  have  the 
priority.    And  the  sherm  must,  as  between  hunself  and  the  several  plain- 
tiA  in  those  executions,  seU  under  that  writ  which  is  first  delivered,  although 
lie  may  have  first  seised  under  the  lastly  delivered  writ.    In  like  manner,  if 
€here  are  'different  writs  or  authorities,  each  so  far  binding  the  goods  as  to 
^warrai^t'  a  sale  nnder  them,  one  delivered  to  the  sheriff,  and  another  pre- 
^ionsty  delivered  to  other  persons  equally  competent  with  the  sheriff  to 
oritic  the  goods  (as  a  sequestrator  under  a  commission  out  of  the  Court  of 
C^hancery),  the  goods  vriil  be  considered  effectually  bound  by  the  authority 
-which  first  actually  attaches  upon  them  in  point  of  execution,  and  under 
y/ffhich  an  execution  shall  have  been  first  executed ;  see  also  3  Marsh.  374. 

KK3 


616  CAP.  XIII.         OF   FR10BITT   IK   INCUMBRAKCfiS, . 

RohinjwH  r.  When  the  exception  to  the  Master^s  report  came  oa  before 

^'f^d^Iol      ^''®  ^®"^*'  *^  ^**  contended,  on  behalf  of  Mr.  Strafford,  as  the 

representatiTe  of  Mrs.  Green,  that  the  Master  ouglit  Co  have 
placed  her  judgment  in  priority  according  to  the  signing,  and 
that  the  statute  of  the  4th  and  5tli  William  and  Mary,  made 
no  alteration  whatever  in  priority,  as  betwees  judgment  creditor 
and  judgment  creditor :  for  the  act  only  said,  **  that  no  judg- 
'^  ment,  not  docketed  and  entered  up  in  the  books,  pursoant  ta 
^*  the  statute,  should  affect  any  lands  as  te  purchasers  or  moit- 
''  gagces,  or  have  any  preference  against  heirs,  ezecalon,  or 
'^administrators,  in  their  administration  of  their  ancestors,  te»- 

Ohject  of  uet      **  tators,  or  intestates'  estates."    This,  therefore,  vras  not  a  casa 

of  H^,  Sr  M  '  . 

was u  enable      within  that  act ;  for  the  great  object  of  the.  statute  of  William 
morigageea  and  jc  Mary,   as  appeared  most  clearly  by  the  preamble,  wte  to 

m^Mmm  w#a4Sv^v  9    vV  •  •  • 

find  tmtjndg^     enable  purchasers  and  mortgagees  to  find  out  such  jndgments 
'"'"'''  as  affected  the  lands  they  were  about  to  purchase  or  advance 

money  upon,  and  likewise  to  give  to  heirs,  executors,  and  ad- 
ministrators, an  opportunity  of  enquiring  what  juc^ments  were 
entered  up  against  their  ancestors,  testators,  or  intestates,  so 
that  they  might  apply  their  estates  and  effects  in  a  due  cowse 
of  administration ;  that,  at  common  law,  judgments  did  not 
affect  lands  and  tenements ;  but,  by  the  statute  of  Westminster 
[  521  ]  the  2d,  the  writ  of  elegit  was  given,  whereby  a  plaintiff  might 
extend  a  moiety  of  the  lands  and  tenements,  of  which  the 
defendant  was  seised  at  the  time  of  the  judgment  recoceredf; 
that  however,  as  all  judgments  at  common  law  were,  by  a 
fiction,  supposed  to  be  judgments  of  the  first  day  of  the 
term  (o),  there  was  no  distinction  respecting  that  matter  until 
the  time  of  Charles  2d,  when  it  was  enacted  by  the  statute  of 
frauds  and  perjuries,  **  that  any  judge  or  ofiicer  of  any  of  his 
**  Majesty's  courts  at  Westminster  that  should  sign  any  judg- 
*'  ment,  should,  at  the  signing  the  same,  without  fee  for  doing 
''  tlie  same,  set  down  the  day  of  the  month  and  year  of  his  so 
**  doing  upon  the  paper  book,  docket,  or  record,  which  be 
-  *'  should  sign,  which  day  of  the  month  and  year  should  be  also 
'<  eiitered  upon  the  maipn  of  the  roll  of  the  record,  where  the 
''  said  judgment  should  be  entered."  And  it  was  fiirtber  en- 
acted, tliat  such  judgments,  as  against  purchasers,  bon&Jlde^ 
for  a  valuable  consideration,  of  lands,  tenements,  and  beredita* 
ments,  to  be  charged  thereby,  should,  in  consideration  of  law, 

(O)  And  coDscqiieiitly  a  purchafier  or  mortgatree  niiglit  have  hit  eataSa 
encumbered  by  a  judgment,  acknowledged  subsequently  to  bis  parcliaae  ar 
mortgage ;  as  to  this,  tee  antea,  p.  280,  of  this  editioD,  m  »«<ii. 
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be  jodgments  only  from  such  time  as  tbej  should  be  so  signed ;  Rob'mton  v. 
•nd  should  not  relate  to  the  first,  day  of  the  term  whereof  they  ^«^'V<oii. 
vere  entered,  or  the  day  of  the  return  of  the  eriginal,  or  filing  r  5^2  j 
the  bill ;  any  Jaw,  usage,  &€.  to  the  contrary,  notwithstanding. 

But,  though  this  act  of  parliament  (z)  settled  all  diflSculties  Siat.  i^f  ^'^  4r 
respecting  the  fiction  of  law,  whereby  judgments  were  supposed  als^erjudg- 
to  be  all  of  the  first  day  of  the  term,  by  compelling  the  party  in^ntg,  bmt  ap- 
to  set  down  the  particular  poriod   when   the  judgment  was  ^u^sand 
signed,  and  declaring  that,  as  against  purchases  bond  fde  for  "^^^J^  ^  < 
a  valuable  consideration,  the  lands,  tenements,  and  heredita*  jwigmetd  a-i' 
ments,  to  be  chai|;ed  thereby^  should  be  charged  only  from  such  ^^'''- 
time  as  the  judgment  was  signed ;  yet,  in  as  much  as  it  did 
not  compel  the  plaintiff  to  carry  in  the  judgment  roll,  pur- 
chasers, and  others,  were  rendered  almost  incapable  of  dis- 
covering what  judgments  were  recovered.     And  therefore  the 
statute  of  4th  and  6th  William  &  Mary,  c.  90,  to  remedy  that 
inconvenience,  directed  that  all  judgments  should  be  docketed, 
and  entered  with  tlie  particular  ofiicers  of  such  court ;  and  that, 
unless  they  were  so  docketed,  diey  should  not  affect  any  lands 
or  tenements  as  to  purchasers  or  mortgagees ;  or  have  any  pre-       r  503  1 
ference  against  heirs,  executors,  or  administrators,  iii  the  ad- 
ministration of  their  ancestors,  testators,  or  intestates'  estates. 
But  diis  did  not  take  away  the  nght  which  a  judgment  creditor 
had  by  the  statute  of  Westminster  to  extend  the  lands  of  his 
debtor;  it  only  laid  him  under  particular  restrictions  in  par- 
tictdar  cases,   which  Mr.  Strafford  did  not  come  within  the 
meaning  of. 

It  was  fardier  contended  and  admitted,  that  if  Mr.  Strafford  Judgnunibindg 
had  sued  out  an  elegit,  and  brought  an  ejectment  to  recover  a  J/>'^^'*"" 
moiety  of  the  land  of  his  debtor,  he  might  have  laid  his  demise  [«.  e.  of  sign- 
on   the  day  on  which  the  judgment  was  recovered:    which  fi^^time^ 
plainly  proved  t]iat  the  lands  were  affected  from  the  time  of  docket  (i). 
the  judgment  recovered,  and  not  from  the  time  of  the  docketing. 

(z)  This  statute  only  applies  to  the  are  eotered  by  fiction  of  law  (h). 

case  of  purchasers.    Creditors  re-  Vide  Robinson  v.  Tonge,  3  P.  Wuis. 

main  as  before,  and  judgments  bind  998,  and  the  note,  ibid.  400,  £.  ' 

them  froqi  the  term  at  which  they 


(H)  That  is,  by  relation  back,  as  explained  antea,  of  this  edit.  275,note(0). 
The  ease  of  Robimaon  ▼•  Tonge  was  over-ruled  as  to  other  points  by  Lord 
£ldon,  in  AUrich  v.  Coojier,8  Ves.  3tit;  cited  al^o  antea,  343,  of  this  edition, 
D.  (C). 

(I)  This  is  true  as  against  the  owner,  but  as  against  a  purchaser,  real 
estates  are  said  not  to  be  bound  until  tlie  judgment  has  been  entered  and 
docketed,  except  the  purchaser  have  actual  notice  of  the  judgment.  Sec 
8ag.  Van.  Si  Pur.  584,  5tb  edit,  ft  Pres.  Abs.  3U3.  and  autea,  279,  of  this 
«ditioD,  ta  NoHr. 
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RobiMon  v.       For,  if  there  had  been  two  judgment  creditors  of  the  same  day, 

^"^^  ^*'      one  docketed  and  the  other  not  docketed  (k)  ;  and  the  uo- 

docketed  creditor  had  got  possession,  by  virtoe  of  an  elegit,  the 

docketed  judgment  creditor  could  not  oust  or  ^ect  him  from 

the  possession,  till  his  debt  had  been  fully  satisfied  oat  of  the 

rents  and  profits;   which  was  agreed  to   by  the  court;    and 

[  524  ]     Mr.  Strafford  ordered  to  stand  in  priority,  according  to  the 

signing  of  his  judgment,  and  his  exception  allowed. 

Releasi  qfjvdg-      A  puisne  mortsacee  cannot  be  deprived  of  the  benefit  of  m 

bought  in,  re-     prior  judgment^  bought  in,    by  a  release  surreptitiously  pro* 

lieved  agtmti.    cured    by   the  intermediate  incumbrancer.       Thus,   where  a 

mesne  mortgagee,   having  notice  that  a  puisne  incnmbraiicer 

had  bought  up  a  statute  precedent  to  his  mortgage,  the  conih- 

see  of  which  was  dead^    took   out  letters  of  administration 

de  bonis  non  to  the  conusee  of  the  first  statute,  in  order  to 

release  it^  and  procured  the  officer  of  the  petty  bag  to  vacate 

the  same  (a)  ;  the  court  would  not  suffer  him  to  profit  thereby ; 

but  decreed,  that  the  puisne  mortgagee  should  be  restored,  and 

put  in  the  same  plight  as  if  the  statute  had  been  still  in  force, 

and  should  go  to  an  account  upon  it;  and,  if  it  were  already 

satisfied,  or  the  mesne  mortgagee  would  pay  what  remained  due 

thereupon,  then  he  should  be  let  in  (l). 

Advantage  de-        The  advantage  to  be  derived  from  getting  in  a  precedent 

wi^ judgment.  jt'^^D^^nt  (6),  depends  upon  the  different  procedure   of  the 

[  525  ]      courts  of  law  and  equity,  in  investigating  the  account  on  an 

Modes  of  ae-     extent ;  for  although  lands  are  generally  exfended  at  much  less 

Mde^ty^     than  their  true  value,  yet,  at  common  law,  the  conusor,  or  he 

that  claims  under  him,  has  no  relief  but  by  bringing  a  scire 
facias  ad  computandum  (c)  in  which  the  conusee  does  not  ac- 
count according  to  the  true  value,  but  according  to  the  extended 
value,  and  for  the  whole  statute  (m).     Whereas,  in  this  cas^ 

(a)  Huntingdon  ▼.  GrenciUe,  1  Vem.  (h)  2  Vent.  538.  S  Atk.  518. 

49.  (c)  4  Co.  69  b. 


(K)  As  to  priority  between  judgment  creditors,  see  antea,  514,  of  thti 
edition,  note  (F). 

(L)  This  is  an  instance  in  which  equity  deprived  a  purchaser  for  a  vain- 

able  consideration  of  an  advantage  he  had  acquired,  contrary  to  the  rule 

laid  down  in  p.  516.  He  does  not  however  appear  to  k>e  a  purchaser  without 

notice. 

j^  .     .  ( M)  Debt  and  damages,  and  thiSf  although  the  extended  value  be  but  a  third 

Moaeo/  ae-         ^^^^  ^f  ^^le  true  value.    The  same  law  wiU  prevail  as  to  a  purchaser;  and 

counting  tn  law  whether  the  judgment  be  bought  in  before  purchase  or  after  wiU  not  make  any 

una  equity.  difference,  see  Trea.  on  Eq.  lib.  iii.  fc.  3.  s.  1.    To  this  Mr.  Fonblanqueadda, 

**  Quaere  whether  the  mortgagee  shall  not  account  for  what  he  hath  received, 
if  he  hath  received  enough  to  satisfy  the  whole  of  his  demand."  In  eqaity 
he  will  certainly  be  compelled  so  to  account,  according  to  the  rnle  laiddowa 
in  the  next  sentence  in  the  text ;  but  at  law  it  seems  settled,  that  the  nort- 
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OD  a  suit  in  a  court  of  equity,  the  conusor  may  bring  the 
conusee  to  account  for  what  he  bath  actually  received ;  and 
shall  recover  alt  above  the  debt,  the  payment  of  that  being  all 
he  is  in  equity  entitled  unto  (n). 

But,  where  the  assignee  of  the  statute  extended  is  also  mort-  Erupt  wher$ 
gagee,  and  consequently  a  creditor  for  a  farther  sum,  there  he  ^JJ^'^i!*** 
bath  equal  equity  on  his  side  to  retain  the  lands  until  be  is  gagetalMo. 
satisfied,  both  for  the  statute  and  the  mortgage ;  therefore  he 
will  not  be  brought  to  account  fpr  what  he  hath  received  above 
the  statute  debt,  on  tbe  extended  value,  unless  be  hath  received 
enough  to  satisfy  his  mortgage  also.    Consequently,  if  a  mesne 
mortgage  would  take  off  a  statute  in  the  hands  of  a  puisne       [  526  ] 
mortgagee,  by  a  isuit  in  equity,  the  account  must  be,  as  at  law, 
upon  the  extended  value  for  what  is  due  on  the  statute  and 
damages. 

And,  in   such  case  (J),  where  a  statute,  recognizance,   or  H&w  fwrjudg' 
judgment  is  taken  in  by  a  mortgagee,  to  defend  a  subsequent  ^  ^^'q^Tt 
incumbrance,   he  will   be  no  farther  or  longer  protected  by  tncumffroMcers. 
it,  than  until  he  hath  received  so  much  of  the  profits  as  will 
satisfy  the  original  security,  on  the  extended  value :  for  then,  it 
will  be  avoidable  by  a  scire  facias  ad  cofnputandum,  or  by  an 
account  to  be  taken  in  tbe  Court  of  Chan<;ery. 

Here  we  must  observe  the  distinction  (e)  between  the  pre-  Jmdgnuut  ere^ 
ceding  cases,  and  cases  where  a  judgment  creditor,  or  creditor  fa^J^rin- 

ctanbTOMet  to 
(d)  Huntingdon  v.  GreitviUtf,! Vera,      gage  cannot     A  prior  mortgagee,    ^{^  ^^|^  f^^  A^ 

bft.  Snpra^  5S4.  however,  cannot  tack  a  bond  debt    ^^  ^q  y»L/^  I9 

(c)  Brace  v.  Dueheu    qf  MarUnh      against  the  mortgagor,  his  assignee    j^^^^  ^^ 
ronglh  <  P-  Wms.  491.  ilium.  [Mose*      of  the  equity  of  redemption,  or  ere-   „|^^}|i « |tes 
ly,  50.]  2  Ves.  66i»  [nomine  Jackson      ditors  ;   though  he  may  as  against   /q\ 
T.  iMgfordf  Belt's  Snpp.  to  Vesey,      the  mortgagor's  heir,  to  prevent  a   ^ 
sen.  436.    The  placita  of  this  case      circuity.     A  similar  distinction  is 
pointedly  notices  the  above  distinc-     made  in  Mosely,  50.— £d.]  Sed  vide 
lion.  It  is  in  these  words :— A  prior      tVrigkt  v.  FtUtii^,Oilb.  £q.  Rep.  151. 
mortgagee  may  tack  a  subsequent      S,  C.  Pre.  Ch.  494.  [which  is  disposed 
judgment;  but  a  prior  judgment  cre*>      of  in  the  note  below,  p.  52t.— £d.] 
ditor  obtaining  a  gulmpiint  mort- 
gagee will  be  required  to  account  for  the  extended  value  only.    Thus,  in 
do^frey  v.  fVatsout  S  Atk.  517,  Lord  Hardwicke  held,  that  where  a  creditor 
by  judgment  extends  lauds  by  eUgU,  he  holds  quoiuqu£  debitum  aati^actum 
faerit ;  aud  at  law  the  debtor  cannot  on  a  writ  ad  compiUaiu/um,  insist  on  ttie 
creditor's  doing  more  than  account  for  the  extended  value ;  but  if  the  debtor 
comes  into  a  court  of  equity  for  relief,  the  court  will  give  it  him  by  obliging 
the  creditor  to  account  for  the  whole  he  has  received,  but  as  he  who  comes 
for  equity  must  do  equity,  will  direct  the  debtor  to  pay  interest  to  the  cre- 
ditor, though  it  should  exceed  the  principal. 

(N)  So  in  Quarrell  v.  Beck/ordf  1  Madd.  Rep.  269,  Sir  Thomas  Plnmer,    AccwnU 
Vice  Chanccllo;-,  declared,  that  a  mortgagee  in  possession,  holding  over  after 
payment  of  his  principal  and  interest,  sliould  be  charged  with  the  balance 
shnd  interest    As  to  the  account,  of  a  mortgagee  in  possession,  see  postea. 
Cap.  XIV. 

(O)  This  doctrine  has  been  fully  acknowledged  bvLord  Eldon,  in  Knott  ex    judgment  «r»> 
partiif  11  Ves.  617.    Uis  Lordship  there  observed,  that  a  mere  judgment   ii^i^,.  ^^^0^ 

^  tackf  when. 
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by  statute  or  recognizance,  buys  in  a  first  mor^ge  ;   for  he 
cannot  tack  or  unite  this  to  his  judgment,  &c.  so  as  to  gain  a 


creditor,  though,  he  denls  orii^inally  for  a  lien,  does  not  get  an  estate  origi- 
ualiy  in  the  land.     He  has  neither  jtu  in  re  nOr  ju'  «<<  rem.    But  if  there  is 
*'  oiire  a  creditor  by  mortgage,  and  be  afterwards  advances  money  npon  a 

7  *  judgment,  the  court  will  intend  that  he  makes  that  advance,  meanuig  to 

take  a  security  upon  the  land  for  both ;  and  he  may  tack  :  but  if  be  re- 
mains a  mere  judgment  creditor,  the  court  says  be  does  not  deal  upon  the 
faith  of  the  land ;  in  this  sense,  that  he  does  not  contract  for  an  mterestin 
the  land ;  and  therefore  is  eatitled  only  as  a  judgment  creditor  to  an  €UgU  ; 
and  he  cannot  tack. 
Judgment  not  So  likewise  in  a  later  case  (Lewet  v.  Morgan^  5  Price,  4/1. 155)  it  was  hdd, 

tackahle  if  ob-  that  a  subsequent  judgment  creditor  could  not  tMck  hit  judgment  debt  to  n 
taitted  in  dif-  prior  mortgage,  though  he  were  in  possession  of  the  estate.  The  facts  of 
ferent  ehariKter  that  case  are  very  numeroos  and  complicated  ;  bat  it  appears  that  tiie  «t- 
from  tnort'  torney  of  the  mortgagor  had  several  judgments  a^nst  him  for  costs  and 
^agee.  other  considerations,  and  also  a  mortgage  and  other  securities  for  other 

debts.    The  attorney  then  contnved  to  obtain  possession  of  the  estate  as 
receiver,  undfr  an  order  of  the  court  of  Exchequer,  and  received  the  rents 
and  profits  till  it  was  stated  lie  was  paid  his  mortgage  over  and  over  again. 
The  niortgagor  seelung  to  have  the  possession  of  the  premises  re-delivcred 
to  him,  the  attorney  as  mortgagee  set  up  his  judgments,  and  contended 
that  he  was  entitled  to  tack  tliese  to  his  mortgage ;  bnt  the  court  held  other- 
wise.   Tiie  argument  was,  that  the  court  could  not  take  the  estates  froM 
the  defendant,  because  lie  was  in  possession  under  his  judgments,  which 
it  was  contended  were  tackable  to  the  mortgage  by  virtue  of  his  possession. 
But  that,  said  Baron  Graham,  was  not  true  \  for  the  defendant  was  in  truth 
in  possession  in   the  character  of  receiver.    Then,  continued  the  learned 
Baron,  it  was  said  that  as  it  was  a  mere  term,  he  Was  entitled  to  keep  pos- 
session  on  the  ground  of  his  general  lien.     But  it  would  l»e  absurd  to  hold 
that  a  formal  fiction,  adopted  in  conveyancing  for  technical  purposes,  should 
-     be  so  construed  as  to  work  such  an  injustice^    The  term  was  enacted  for 
a  particular  purpose  ;  and  after  his  receive rsbip  shoidd  be  at  an  end,  there 
would  also  be  an  end  of  bis  term.    It  wan  unintelligible  how  he  got  into 
possession ;  but  being  in,  he  could  not  enforce  his  elegit  against  his  own 
possession.    As  soon  as  the  mortgages  were  discharged,  his  receiversfaip 
was  gone.    The  argument  of  his  having  been  appointed  receiver  by  this 
court  was.  If  possible,  moi*c  meagre  still.    The  pressure  of  distress  com- 
pelled the  mortgagor  to  submit  to  that  appointment;  and  when  the  last  le- 
ceiver  broke  and  run  away,  Morgan,  the  present  receiver  (who  was  also  the 
attorney  and  judgment  creditor)  availed  himself  of  the  occasion  to  enter 
aifain  into  the  receipt  of  the  rents  and  profits,  in  which  he  continoed  ever 
since.    If  the  judgment  for  11421.  be  investigated,  how  was  it  obtained? 
It  was  founded  on  the  alleged  balance  of  accounts.    But  that  account  had 
been  broken  up ;  and  how  that  settled  account,  as  it  was  called,  eonid  have 
blinded  any  man  of  common  sense  for  a  moment  was  perfectly  astonishing. 
1  hat  settlement  was  also  one  of  the  advantages  which  were  taken  of  the 
plaintiff's  distress.    As  to  tlie  elegit  set  up,  it  was  quite  absurd ;  for  Mor- 
gan was  himself  in  possession  at  that  time  as  receiver.    It  was  also  con- 
tended, said   Baron  Grahtim,  that  the  jndgmenU  were  tackable  to  the 
mortgages ;  but  that  could  not  be,  because  iKey  were  obtained  in  a  differed 
character  from  that  qf  mortgagee.    The  defendant  was  in  possession  as  agent 
to  the  trustees  merely  j  and  they  had  notliing  to  do  witli  the  judgments. 
Had  they  indeed  been  obtained  in  the  same  character,  there  might  have 
been  something  in  it;  but,  in  this  case,  that  was  clearly  not  so. 
But  mortgagee        It  should,  however,  be  remembered,  that  if  a  mortgagee  buy  in  a  prior 
may  tack  prior     statute  or  judgment  (holding  both  in   the  same  right,  Morrett  v.  Pmsie, 
fudgmetit  to  his  2  Atk.  .53.  Stanton  v.  Sadler,  2  Vern.  SO),  he  will  be  allowed  to  unite  the 
mortgage.  judgment  or  statute  to  his  mortgage  ;  for  the  land  was  in  the  view  and  con- 

templation of  tlie  lender,  Higgon  v.  Syddaly  1  Ch.  Ca.  149 ;  and  the  jndg- 
ment  creditor,  by  virtue  of  an  elegit,  might  have  brought  an  ejectment, 
and  held  upon  the  extended  value  ;  and  as  he  had  the  le^al  interest  in  (he 
estate,  the  court  would  not  take  it  from  him ;  and  this  whether  the  judgment 
or  statute  were  paid  off  or  not.  Anon.  '2  Ch.  Ca.  208.  The  prior  judgment  or 
slatutf  however  will  be  of  little  use  to  the  moilgagcc,  unless  it  confer  a 
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preference  therebji  because  such  creditor  cannot  be  called  a 
purchaser,  nor  bath  he  any  right  to  the  land ;  he  hath  neither       {  527  ] 
Ja$  in  re  nor  ad  rem  {¥) ;  and  therefore,  though  he  release  all 
his  right  to  the  land,,  he  may  extend  it  afterwards.      All  that  he  ReUoM fright 
hath  by  the  judgment,  is  a  lien  upon  the  land ;  but  it  is  not  ^ien. 
certain  whether  be  ever  will  make  use  thereof;    for  he  may 
recover  the  debt  out  of  the  goods  of  the  conusor  by  scire  facias, 
or  may  take  the  body,  and  then,  during  the  defendant's  life,  he 
can  have  no  other  execution.      BesiSles,  tbe  judgment  creditor 
dolh  not  lend'  his  money  upon  the  immediate  view  or  contem- 
plation of  the  conusor's  real  estate ;  for  lands  afterwards  pur-  l^iMb  ptcr- 
chased  may  be  extended  upon  the  judgment ;  nor  is  he  deceived  j^dgmau^  m* 
or  defrauded,    although  the  conusor  of   the  judgment  hath  ^^'^«ad«^ 
before  mortgaged  his  real  estate,   as  is -the  case  of  a  mort- 
gagee,  i(  the  mortgagor  hath  before  mortgaged  his  land  to 
another. 

Thus,  where  B.  made  a  mortgage  of  bis  estate  (/"),  and   Crnttdr  (©J- 
afterwards  became  indebted  to  H..in60/.  and  then  conveyed  mentufierecn* 
to  S.,  in  trust,  in  the  first  place,  to  pay  a  debt  due  to  himself,  S3S)^*Midil[ 
and  subjected   thereto  all  B.'s  other  debts  in  average;  then  S.  average  only, 
tendered  the   money  to  the  mortgagee,   which  the  mortgagee  J^tusignmem 
refused,  and  afterwards  he  assigned  the  mortgage  to  H. ;  then  ^  P'^  "^''* 
H.  obtained  judgment. against  B.  on  his  bond  for  the  60/.,  after       [528  1 
which  S.  sold  to  the  plaintiffs,  who,  not  having  paid  their 
purchase-money,    preferred  their  bill  against  tbe  mortgagees 

C/)  StephenMon  v.  Hay  ward ,  Pre.      Traeey,  2  Cb.Rep.  16,  p.  30,  Sded. 
Ch.  310.    [Vide  ettam  Langton  v.      and  Rob.  Fraiid.  Con.  355.-*£(f.] 


riisht  to  the  legal  estate ;  and  a  mortgagee  buying  in  a  snbsequent  judgment 
vrithout  the  consent  of  the  mortgagor,  cannot,  as  against  a  mesne  mortga- 
gee or  assignee  of  the  equity  or  r^emption,  tack  this  jndgment  to.  his 
roortffage.    Postea,  536. 

A  judgment  creditor  therefore  does  'not  in  equity  stand  on  the  same  foot-    Lord  Maeelet* 
ing  as  a  mortgagee  or  pnrchaser.    In  Wright  ▼.  Pilling,  nbi  supra,  n.  {e\  field's  opinum 
it  was  made  a  question,  whether  a  judgment  creditor  might  not  as  well  se-   tji  fVrighi  v. 
core  himself  bjr  buying  in  a  prior  incumbrance,  as  a  third  mortgagee  might   JHUmg 
by  tailing  an  assignment  of  the  first  mortgage ;  and  on  Mr.  Vernon's  "*"^^'"g  ruled, 
the  declaration  aiM>ye  alluded  to.  Lord  Chancellor  Macclesfield  and  severiu 
at  the  bar  seemed  not  to  agree  to  it,  but  thought  a  judgment  creditor  might 
as  well  secure  himself  by  taking  in  a  prior  mortgage  as  the  third  mortga- 
gee ;  for  that  hl«  judgment  was  a  lien  on  the  Uuid :  and  when  he  got  in  a 
prior  mortgage,  that  ought  not  to  be  taken  from  him  till  payment  of  his 
whole  dei)t.    This  obiter  opinion  of  Lord  Macclesfield  has  never  been  at- 
tended to ;  and  it  may  now  be  considered  as  folly  over-ruled  by  the  sobse- 
qnent  case  of  Brace  v.  Marlborough,  ubi  supra ;  and  tlie  point  as  stated  by 
the  learned  author  is  uniformly  acknowledged  as  the  settled  doctrine  of  the 
cmirt  by  all  the  equity  text  writers.    See  t  Fonb.  Trea.  Eq.  302,  5th  edit. 
But  a  judgment  creditor,  it  most  be  remembered,  may  redeem  a  precedent 
mortgage,  though  he  acquire  no  benefit  thereby.    Bacon  v.  Ashby,  Finch, 

368. 
(P)  And  after  execution  sued,  he  has  but  a  meve  chattel  interest  in  the 

land  extcuded^  and  uo  freehold. 
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luid  H.  to  redeem^  «od  it  was  decreed  that  the  plaintifiis  ahouU 
redeem  H/s  mortgage,  and  tliat  the  judgment  should  be.  paid 
but  in  proportion ;  for  though  H.  had  a  title  at  law,  and  it  was 
insiated  that  this  judgment  would  affect  the  resulting  eqiutj 
in  B.|  if  there  was  more  than  sufficient  to  pay  his  debts,  yet 
the  conveyance  made  for  the  payment  of  debts,  being  a  good 
conveyance,  and  prior  to  the  judgment,  thaip  being  subsequent, 
could  not  affect  the  estate. 
dU^ffrT'iTiji       ^^*  where  A.  mortgaged,  his  estate  to  B.  (g),  and   then 
first  mortgage    assigned  the  equity  of  redemption  to  C. ;  afterwards  D.  obtaiaed 
faoS^^^*"*  a  judgment  against  A.,  and  procured  an  assignment  of  B:$ 
gageeMtohU    mortgage  ;  then  C.  tendered  the  money  doe  on  the  first  mort« 
^"        *   gage  to  D.,  who  had  notice  of  the  assignment  of  the  equity  of 
redemption,  at  the  time  of  his  purchasing  in  the  first  mor^^e• 
It  was  objected,    that  D.,  having  the  legal  estate   in    him 
[  529  ]     by  the  assignment  of  the  forfeited  mortgage,  and  C.  having 
only  an  equitable  interest,  not  supported  by  the  legal  estate,  he 
ought  to  pay  both  monies  to  D. :    but  the  court  resolved  that 
C.j  should  redeem,  payii^  only  the  money  due  on  tbe  mort* 
gage. 
Person  lending       There  is  indeed  a  case  (A),  in  which  the  court  may  be  thought 
^^  ^  ^^et  ^  ^^^^  infringed  upon  Uiis  rule,  which  was,  where  A.,  the 
mortgage^  ffre-  plaintiff,  had  lent  money  on  several  notes  of  different  dates, 
ferred  to  second,  ^^j^  ^  ^^^  j^  ^^^  ^^  ^^  ^g^^ .  «  Received  of  A., /. 

to  be  secured  on  mortgage  of  my  Stokehall  estate ;"  and  the 
drawer  had,  previously  to  his  drawing  these  notes,  made  a  mort- 
gage of  his  estate  to  the  defendant*  A.,  to  cover  the  sums 
lent  on  the  notes  bought  in  a  mortgage  which  was  made  prior  to 
the  defendant's  :  and  Lord  Hardwicke  was  of  opinion,  that  A 
should  thereby  protect  himself  against  the  defendant's  mortgage; 
and  should  be  paid  the  money  lent  upon  the  notes,  as  well 
as  what  was  due  to  him  upon  the  assignment  of  the  fint 
mortgage. 
Beennae  drontet  But  it  appears  to  me  that  this  case  is  clearly  distinguishable 
io^s^e^mwu^  firom  the  common  one  of  a  creditor  by  judgment,  or  statute, 

on  mortgage 

(q).  (g)  Breerton  t.  Jone*,  1  £q.  Ca.      347,  et  vide  Bayley  v.  Bohson^  Pre. 

Abr.  3«5,  pi.  IO4  [S.  C.  postea,  536.      Ch.  89.  CoUman  v.  Wineh^  ibid.  511, 
— £d.]  et  snpni,  400.  407. 

(h)  Maitkew  v.  Cartwright,  S  Atk. 


No  tacking  ol-  (Q)  This  was  a  clear  case  of  equitable  mortgage;  and  althougb  it  uay 
lowed  to  shnple  on  a  first  impression  appear  to  support  the  proposition,  that  simple  contract 
cohtract  ere-  creditors  may  buy  in  a  prior  mortgage  and  tack  the  debt  to  the  security ; 
ditors.  yet,  when  it  is  considered,  that  a  judgment  creditor  will  not  be  allowed  to 

L  protect  himself  under  the  doctrine  of  tackine  by  purchasing  in  a  prior 

mortgage,  it  certainly  seems  to  follow,  that  a  sunple  contract  creditor  can 
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purchasing  in  a  prior  incumbrance  to  protect  himself,  which,  as  [  530  ] 
hath  been  said,  he  will  not  be  permitted  to  do ;  for  these  me« 
morandums  seem  to  fall,  more  properly,  under  the  description 
of  agreements  for  securing  the  money  lent  by  mortgage,  than 
of  notes  for  the  payment  thereof ;  and  consequently,  the  court, 
considering  that  as  done,  which,  upon  a  bill  to  compel  a  spe- 
cific performance  of  these  agreements,  they  would  have  di- 
rected to  be  done,  looked  upon  this  case  as  not  distinguishable 
from  the  ordinary  case  of  a  puisne  mortgagee  purchasing  in  a 
prior  incumbrance  to  protect  himself  (t). 

So  a  statute  extended  may,  notwithstanding  this  rule,  be  made  Statute  exiend^ 
use  of  to  protect  the  oonusee,  as  to  a  farther  sum  lent  by  himi  coml^  m^ 
against  a  mortgage,  or  security,  taken  by  a  mesne  incumbrancer ;  /to^W  <imm 
for,  the  oonusee  being  entitled,  at  law,  to  hold  the  estate  until  be  nwignge  uJum 
be  satisfied  his  original  debt  at  the  extended  value,  the  court  *y»»»««ww«iw- 
will  not  interpose  to  take  it  from  him,  when  he  hath  a  farther 
demand  ;   for  that  gives  him  an  equity  to  retain  it  against  the 
mesne  mortgagee,  which  the  latter  cannot  over-reach,  but  on       r  531  1 
gaining  a  greater  equity  to  himself  by  discharging  both  debts. 
Thus  where  a  man  acknowledged  a  statute  {k)  in  the  penal  sum 
of  1500/.  for  payment  of  800/.  with  interest ;   and  then,  it 
being  forfeited,  and  the  lands  extended  thereupon  at  a  certain 
annual  value,  settled  the  same  lands  in  tail,  for  a  good  and  va- 
luable consideration ;  afterwards  he  borrowed  more  money  of 
the  conusee,  articles  having  been  first  drawn  between  them, 
whereby  it  was  agreed,  that  the  statute  and  extent  should  stand 
as  a  security  for  the  farther  sum  borrowed.    The  conusor  being 
dead,  and  the  principal  sum  of  800/.  with  interest,  satisfied  by 
perception  of  profits  or  otherwise,  the  plaintiff,  tenant  in  tail 
under  the  settlement,  filed  his  bill  to  jsccount  at  the  real  value ; 
but  it  was  held  by  Chief  Baron  Hale,  and  all  the  court,  that  no 
relief  could  be  given  against  the  penalty  of  the  statute,  the  equity 
being  equal,  and  the  law  on  the  side  of  the  defendant. 

A  prior  mortgage  purchased  in,  will  be  no  protection  to  a  Prior  mertf^age 

puisne  mortgagee,  unless  it  be  forfeited (/) ;  for,  until  then,  the  J^iS^wwrtT ** 

gugee,  wiieu  U 

(i)  Vide  Ex  parte  WUU,   1  Vea.  (/)  Hitchcock  ▼.  Sedgwick,  t  Vera.   f^^Mfeited. 

jno.  169,  et  supra.  156.  [Affirmed  on  appeal  in  parUa<* 

{k)  Sir  John  Hedworth  v.  Josias  ment,    see  564,   postea,   and    note 

PrimalCf  Hard.  318.  there.— £d.] 


not  be  in  a  better  sitnation  by  sach  a  pttrchaxe ;  and  this  may  be  laid  down 
as  good  law,  supported  by  the  case  cited  in  note  (S),  p.  aSty  postea.  For 
further  on  eqnital>lc  mortgages,  see  autea,  t^x.  ib9»  and  the  InUefC,  voc. 
'<  EqwiaUe  Mortgage,'* 
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[  332  ] 


Pm$nemort- 
pagee  baying 
in  prior  ucu* 
rUtfy  paid  all 
due  on  ikat  se* 
eurUy  at  well 
a»  OH  hi$  own. 


Mortgagee  hav' 
ing  legal  estate^ 
may  tack  fur- 
ikeremm  ad' 
vaaeed  to  hi» 
mcmriUfj  \f  he 
have  no  notice  ■ 
of  mesne  inaim^ 
irtutce  (s). 


estate  remains  as  it  was  at  common  law,  redeemable  upon  per- 
formance of  the  condition  stipulated. 

And  a  puisne  mortgagee  (tn),  who  purchaseth  in  a  prior  se- 
curity to  protect  his  own  {n),  shall  not  only  hold  it  until  he  be 
paid  his  debt,  and  reimbursed  the  money  advanced  by  him  to 
purchase  it ;  but  until  he  hath  received  all  the  money  and 
arrears  of  interest,  due  on  the  security  bought  in,  as  well  as 
upon  his  own. 

And,  as  a  puisne  mortgagee  may  tack  a  prior  incombrance, 
that  brings  with  it  the  legal  estate,  to  his  own,  and  thereby  pro* 
tect  himself  against  intervening  charges  thereon  (n);  so,  a 
mortgagee  eigne,  having  the  jegal  estate,  may  tack  a  subsequent 
sum  advanced  by  him  upon  the  former  security,  to  his  prior 
mortgage,  and  thereby  protect  himself  against  mesne  (t)  in* 
eumbraiices.  Thus,  where  A.  had  an  annuity  charged  on  the 
manor  of  S.,  and  B.  an  estate  therein  liable  to  the  annuity,  and 

(m)  Darey  v.  HaU,  X  Vern.  49.      (fl)  Goddard  y.  Complin,  1  Cli.  Ca.  119. 


Simple  eontraet 
debt  not  tack' 
able  to  mart' 
gage,  though 
accompanied 
with  parol 
agreement 
that  U  thould 
be  so. 


lUwifratian  of 
termg-'-Taek' 
ing  not  allowed 
between  equit- 
able incum' 
hrancere. 


(R)  That  is,  a  puisne  mortgagee,  who  has  purchased  in  a  prior  security, 
to  protftct  a  subsequent  mortgage  which  he  holds  in  his  own  right,  as  disr 
tinguished  from  a  subsequent  mortgage  which  he  holds  for  tlie  benefit  of 
another  as  agent,  trustee,  guardian,  heir  at  law,  or  executor,  and  this  dis« 
tinction  it  will^be  well  to  remember. 

(S)  This  was  stated  to  be  a  known  rule  in  equity  by  Lord  King,  in  Bed- 
ford y.  Backhouse,  Wm.  Kel.  Rep.  6,  cited  also  postea,  634.  As  to  future 
advances  it  is  observable,  that  simple  contract  debts  are  not  tack  able  to 
a  mortgage,  either  in  themselves  as  simple  contract  debts,  or  b^ means 
of  a  parol  agreement  that  the  mort;;age  shaU  become  a  security  for  such 
debt.  This  was  decided  by  Lord  Eldon,  in  Hooper  ex  parte,  i  Meriv.  7. 
The  single  point  before  the  court  in  tliat  case  was,  whether  or  not  the  pe^ 
tilioners  were  entiUed  to  tack  a  simple  contract  debt  of  4002.  to  their  mort- 
gage security,  on  proof  of  a  parol  agreement  that  the  same  should  be 
tacked  to  the  original  mortgage.  Lord  £ldoo  decided  in  the;  negative ;  obr 
serving,  that  the  mortgagee  was  not  entitled  to  say  he  held  the  mortgage 
as  a  deposit,  because  the  contract  under  which  he  held  was  a  contract  tor 
conveyance  only,  and  not  for  deposit'  The  subsequent  memorandum  in 
writing  created  nothing  more  than  a  debt  by  simple  contract,  and  could 
not  be  added  to  by  parol.  Thereupon  his  Lordship  dismissed  tlie  petition, 
with  liberty  to  file  a  bill. — It  is  barely  necessary  to  notice  the  dtflerence  be? 
tween  a  simple  contract  debt  and  a  debt  by  judgment,  to  perceive  the  ground 
•n  which  this  case  was  decided.  A  judgment  is  a  species  of  security^  and 
is  a  general  lien  on  the  land  ;  but  a  simple  contract  debt  involves  no  other 
relation  than  that  of  debtor  and  creditor. 

(T)  It  may  not  be  amiss  to  ,  explain  tliese  technical  terms.  If  there  be 
four  mortgages.  A.,  B.,  C.,and  D.,  A.  will  be  the  eigne  mortgage ;  B.,  C, 
and  I).,  will  be  puisne  mortgages;  and  B.  and  C  mesne  mortgfiges. 
But  the  words  eigne,  mesne,  and  puisne,  are  meant  to  express  the  situation 
of  the  first,  second,  and  third  mortgagees,  or  incumbrancers.  Therefore 
as  between  B.,  C,  and  D.,  B.  will  be  eigne  mortgagee;  and  as  between 
C.  and  D.,  and  an  intervening  incumbrancer,  C.  will  be  the  eigne  mortgagee ; 
the  intervening  charge  will  constitute  the  mesne  incumbrance,  and  D.  will 
be  the  puisne  mortgagee.  But  it  should  be  remembered,  that  to  enable  a  mort- 
gagee to  benefit  himself  by  the  doctrine  of  tacking,  either  his  own  mortgage 
or  the  one  be  buys  in  should  confer  a  title  to  the  legal  estate ;  consequenUy 
with  regard  to  tacking,  the  word  eigne  must  designate  the  JlrH  mortgage  or 
incumbrance,  and  not  the  eigne  mortgage  by  relation,  si;e  antea,  p.  4^9, 


AND   THS    DOCTBINE   OP  TACftlNO.  525 

C»  an  interest  subsequent  to  both  by  mortgage  (o)  ;  F.'  having  [  553  j 
no  notice  of  C.'s  interest,  treated  with  him  in  the  reversion  in 
fee,  who  desired  to  borrow  money  of  him,  and  thereupon  pur- 
chased A.'s  interest,  and  for  that,  and  by  way  of  money  lent  to 
the  reversioner,  paid  900/.,  but  there  was  no  more  than  ^OOi. 
due  to  A, ;  C.  exhibited  his  bill  against  A.  and  B.,  to  redeem 
them  on  payment  of  their  debts ;  and  the  question  was,  whe- 
ther C.  should  pay  B.  any  more  than  the  mortgage-money  he 
bad  originally  lent,  and  the  500/.  paid  by  him  which  was  due  to 
A.  i  And  it  was  decreed,  that  he  should  pay  the  whole  900/« 
advanced. 

So,  if  there  be  first  and  second  mortgagee  (p)f  and  the  first  First  mort- 
lend  money  after  the  last  mor^ge  made  (u),  taking  a  judg-*  a^udgv^^t^ 
ment  as  security,  he  may  tack  this  to  his  mortgage  to  protect  kiimortgiigei 
himself  against  the  second  mortgagee,  for  he  hath  the  legal  ^^!^\'^^ 
estate  and  the  judgment,  vAicA,  though  it  passeth  no  interest,  cvnd^rfwhiA 

1*111  1*  V  h€  Afld  W$  IM* 

presently,  m  the  land,  operates  as  a  Iten  (w).  ij^^, 

(0)  Blacktton  ▼.  MoreloMd,   t  Ch.      4th  resolution  in  Brace  v.  Drukeu  of 
Cm.  SO.  MarUwnmgk,  2  P.  Wms.  494.  t  Yes. 

ip)  Shepherd  v.  Ti^lry,  %  Atk.  35S.      66S.  £t  snpra. 


(IT)  Without  notice  of  the  second  SMHrtgage  at  the  time  of  sach  rab* 
seqaent  advance.    Pre.  Ch.  226. 

t  W)  Lord  Chan.  Freeman  pnts  a  similar  case,  2  Freem.  7.  Sir  William  jQ^frf  iaeked  lo 
Grant  carried  the  doctrine  a  step  further,  and  decreed,  that  when  circnm-  mortgage  6c- 
atances  arose  in  which  the  doctrine  of  tacking  took  place,  the  judgment  or  comes  part 
statute  tacked  to  the  preceding  mortgage  became  as  much  part  of  ue  nort-  thereo/T 
gage  as  the  sum  originally  lent,  and  was  to  be  considered  as  equally  secured 
thereby.  The  case  in  which  his  Honour  pronounced  this  opinion  was  that 
of  Baker  ▼.  Harris,  16  Ves.  S97,  where  there  was  a  mortgage,  and  afterwards 
a  judgment  entered  up  by  the  mortgagee  for  a  further  sum  and  docketed, 
and  then  a  second  mortgage;  the  mortgagor  becoming  bankrupt,  the 
'second  mortgagee  filed  his  bill  against  the  first  raortgasee,  and  against  the 
bankrupt  and  his  assignees,  praying  that  he  might  redeem  the  first  niort- 
ga;^  on  payment  of  what  was  due  on  that  mortgage  only ;  that  the  asshpiees 
might  be  foreclosed,  or  a  sale  be  directed ;  and  that  the  deficiency,  if  any, 
might  be  proved.  The  first  mortgagee  insisted  that  he  had  a  right  tack  the 
judgment  to  his  mortgage,  and  that  he  was  entitled  to  be  paid  both  his  debt  by 
mortgage  and  judgment  in  preference  to  the  second  mortgagee.  Sir  William 
Grant,  M.  R. — ^  My  opinion  continues  clearly  that  the  subsequent  bank- 
ruptcy cannot  in  any  degree  affect  the  [first]  mortgagee,  who,  before  the  bank- 
ruptcy, had  a  complete  lien  upon  the  land,  as  well  for  the  judgment  as  the 
mortgage  debt.  The  statute  relates  only  to  judgments  that  continue  merely 
such  at  the  time  of  the  bankruptcy,  not  to  those  which  have  acquired  all 
the  effect  of  an  actual  mortgage,  at  is  the  case  of  a  judgment  obtained  by 
a  party  having  an  antecedent  mortgage.*' 

Mr.  Christian  cannot  think  that  a  judgment  united  with  a  mortgage,  was    Mr.  CkristianU 
ever  intended  to  be  treated  as  a  mortgage  against  the  geneitd  creditors  where   observations  tn 
the  delvtor  becomes  bankrupt;  and  he  founds  this  opinion  on  the  following   derogtition  sf 
coofiideration,  which  is  an  entire  misapprehension  of  the  law : — '*  If  A.  has   Baker  v.  £l«f^> 
a  judgment,  be  must  have  a  dividend  only ;  if  B.  has  a  mortgage,  he  must  be   ru,  cmwidrrsd 
paid  in  full,  if  the  estate  is  of  suflicient  value.    I  cannot  think  then  that  the   wsttMiAit. 
legislature  mtended  that  .\.  was  also  to  be  paid  in  full  out  of  the  premises,  if 
he  got  an  assignment  of  B.'s  mortgage."    2  Christian's  Bankrupt  Laws,  112, 
f  d  edit.    This  shews  Mr.  Christian's  opinion  to  be,  that  a  judgment  creditor 
can,  by  baying  in  a  mortgage,  tack  his  jodgment  debt  to  the  mortgage,  and 
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[  5^3 

Further  nm 
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betnanehav' 
ing  right  to 
charge  eetati. 


[  535  ] 


But  the  farther  sum  advanced  nrnst  be  to  one  who  has  a  right 
to  charge  the  estate  in  question  (9).  Therefore  where  I.  C, 
the  grand-father  of  C.  made  a  mortgage  of  lands  in  fee  to  H., 
and  then  having  two  sons,  A.  and  B.,  debased  die  equity  of 
redemption  to  his  youngest  son  B.,  and  his  heirs,  and  died ; 
B.  entered  into  the  mortgaged  lands,  and  enjoyed  the  same  two 
years,  and  then  died,  leaving  a  son  an  infant.  After  B.'s  death, 
his  elder  brother  A.  entered  on  these  lands,  and  having  occasion 
for  money,  joined  with  the  mortgagee  in  assignment  of  the  mort- 
gage to  another  person,  of  whom  he  borrowed  a  farther  snm, 
and  which  the  assignee  advanced,  having  no  notice  of  the  will 
of  I.  C.  Then  the  heir  of  B.  came  of  age,  and  exhibited  a 
bill  to  be  let  into  the  equity  of  redemption  upon  the  foot  of 
the  first  mortgage.  And  on  his  part  it  was  insisted,  that  the 
assignee  could  be  in  no  better  condition  than  the  mortgagee, 
and  that  if  there  had  been  twenty  assignments  for  more  money, 
if  the  mortgagor  or  he  who  legally  represented  him  had  not 
joined,  he  should  not  be  barred,  but  ought  to  be  relieved.  On 
the  other  side  it  was  contended,  that  the  assignee  was  a  pur- 
chaser for  a  valuable  consideration  without  notice  of  this  incum- 
brance by  the  will,  and  that  he  had  a  good  title,  having  taken  an 
assignment  from  the  mortgagee,  wherein  the  visible  heir  cf  the 

(9)  C<M}per  ▼.  C Wiper f  Kels.  Rep.  153. 


tliereby  obtain  satisfaction  in  full  for  both  demands.    Bnt,  weliave , 

antea,  619  of  this  edit,  notes  (0  and  {0\  tliat  a  judgment  creditor,  buying 
in  a  mortgage,  (whether  tliat  mortgage  be  execnted  before  or  after  his  jndf;. 
ment)  cannot  tack  his  judgment  to  Uie  mortgage ;  consequently  the  leeisbtore 
did  never  intend,  for  such  is  not  the  law,  that  A.  procnring  an  assignment  of 
B.'s  mortgage,  should  be  paid  in  full.  So  much  therefore  of  Mr.  Qiristian's 
argument  in  derogation  of  the  above  judgment  of  Sir  William  Grant,  as 
depends  on  this  opinion,  must  be  dismissed.  The  learned  gentleman  argues 
witli  more  force,  when  he  observes,  that  the  legislature  has  expressly  de- 
clared that  a  creditor  by  a  judgment  unexecuted  shall  have  no  preference  to 
the  prejudice  of  other  creditors.  But  Sir  William  Grant  took  this  into 
consideration  in  Baker  v.  Harrit;  and  as  that  case  was  circumstanced,  ei- 
pressly  ruled  to  the  contrary.  Mr.  Christian's  hint  that  his  Hononr's  judg- 
ment in  tills  case  will,  on  a  future  investigation,  be  considerably  qualified, 
if  not  over-ruled,  is,  it  is  conceived,  entirely  unfounded ;  for  an  act  of 
bankruptcy  ought  not  surely  to  tmdo  rules  which  have  been  established  for 
centuries,  namely,  that  a  prior  mortgagee  may  tack  a  docketed  jadgmeat 
to  his  mortgage. 
DtiftfMMon  M  ^'^  ™*y  "^  ^^^  remuMl  the  student,  that  if  money  be  lent,  and  after- 
tmeking  as  to  wards  on  a  further  advance  a  mortgage  be  made  to  secure  the  same,  neither 
redemption  unA  ^^^  mortgagor  (9  Ch.  Rep.  S47.)  nor  his  heir,  after  his  death,  (l  P.  Wms. 
foreehewe^  776.)  can  redeem  without  paying  all  the  money  dtfe,  2  Ch.  Rep.  247.    And 

though  the  mortgaj^e  be  obtsined  by  assignment,  the  mortgagor  cannot 
redeem  without  paymg  the  money  lent  to  him  previously  by  the  asagnee, 
9  Cl>.  Kep.  3dO.  A  distinction,  therefore,  is  apparent  between  a  bill  to  re- 
deem, and  a  bill  to  foreclose ;  for  in  the  latter  case,  the  mortgagee  cannot 
inaist  on  tacking  his  subsequent  debt,  as  he  may  do  on  a  bill  for  redemption. 
See  note  to  Colmmn  v.  Wineh,  X  P.  Wms,  776,  and  Mvrrtt  v.  Pssfce,  S  Atk.  53. 
Archer  v.  Snatt,  t  Stra.  1107. 
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mortgafOF  was  a  party,  and  therefore,  that  if  the  hUt  woold 
redeem,  be  ought  to  pay  the  whole  principal  sum  and  interests 
But  the  court  was  of  opinion,  and  decreed  that  the  heir  should 
be  let  into  the  equity  of  redemption  upon  the  foot  ef  the  firsi 
mortgage. 

And  where  A.  had  a  prior  judgment,  and  a  mortgage  likewise  First  tneum- 
on  the  estate  of  B.(r);  and  a  subsequent  judgment  cre(fitor^  ^t^u^a' 
but  prior  in  time  to  the  mortgage,  brought  a  bill  in  chancery^  martgage  witk- 
praying  a  sale  of  the  mor^gor's  estate,  who  was  likewise  ^^ejwig' 
willing  and  desirous  to  sell ;  per  cttriam,  here  A.  is  not  a  svb-i  7*^'  ^  ^^ 
sequent  incumbrancer  buying  in  a  prior,  hot  u  the  first  of  the  emtd  judgment 
iQcumbrancers,  who  advanced  more  money  on  a  second  incom-  Xewufp^^ 
brance.    Where  the  Jirst  mcumbranur  by  judgment  has  like^  first  judgment 
wise  a  mortgage  upon  the  estate,  notwithstanding  there  is  ano*  **^  umtgagt. 
ther  judgment,  prior  in  time  to  the  mortgage,  yet  if  the  mort* 
gagee  had  no  notice  of  such  judgment,  the  creditor  upon  the      £  536  ] 
second  judgment  shall  noi  come  into  a  court  of  equity,  *>mI 
pray  a  sale  of  the  estate  so  mortgaged,  widiout  paying  off  the 
principal  and  interest,  both  of  the  first  judgment  and  the  niort<> 
gage ;  fi)r  it  would  be  very  bard,  if  the  defendant  should  be  in 
a  worse  condition,  with  a  prior  incumbrance  in  his^  favour^ 
than  a  mortgagee  without  notice  of  a  prior  judgment  would 
be.  . 

But,  if  one  who  hath  a  first  mortgage  (<),  purchase  in  a  sub-  No  advantuge 
sequent  judgment,  without  the  consent  of  the  mortgagor,  a  mesne  ^^it^^tHl^g 
mortgagee,  or  assignee  of  the  equity  of  redemption,  will  not  hotter  judgment 

-,|.,  ,  ,  ,1  «...  without  content 

be  obliged  to  pay  the  money  due  on  both  securities,  m  order  to  qf  mortgagor, 
redeem ;  for  such  transaction  of  the  mortgagee  tended  only  to 
load  the  estate,  without  the  consent  of  the  owner,  where  he 
had  no  prospect  of  bettering  his  own  security. 

And,  if  the  first  mortgagee  hath  notice  of  the  intervening  Fh-st  nwrt^ 

incumbrance,  at  the  time  of  his  lending  more  money  upon  a  SS^S^mSie 

judgment  or  otherwise,  he  will  not  be  permitted  to  tack  them  incumbrance^ 

together  against  the  mesne  mortgagee.  oubee^uent 

Thus,  where  K.,  having  a  prior  mortgage  of  certain  lands,  ^^j^H^^^^ 

where  C.  had  a  mortgage  subsequent,  lent  a  farther  sum  to  the  against  it, 
mortgagor,  on  a  statute  (0  ;  C.  alleged  that  K.  had  notice  of      [  537  ] 

bis  mortgage,  before  the  last  money  lent :  K.,  by  his  answer,  did  denied  posi- 

not  deny  notice  positively,  but  evasively  ;  and  C.  could  not  prove  ***«Jy  »•*  *"■• 
-notice,  until  after  the  lending  the  last  money  ;  yet,  because  K. 

(r)  SnUtkson  v.  Thompson,  1  Atk.      3t6,  pi.  11 ;  8npni,^28. 
590,  (0  Cason  ▼.  Hound,  Pre.  Ch.  226. 

(f)  Breerton  y^ones,  1  Eq.Ca.  Abr.      [et  vide  S.  L.  infra,  665.— £d.] 
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[    538    ] 


8iecnd^(Khud 
wtortgagewiU 
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Sieond  mori* 
gagee  without 
notice,  not  of' 


bad  not  denied  notice  positively^  the  court  decreed  ft-pedemp- 
tion,  on  payment  of  the  first  money  only. 

And  the  law  is  the  same  in  case  of  purchasing  in  prior  se- 
curitieSi  to  protect  subsequent  incumbrances  (ti) ;  it  will  not 
avail  the  purchaser^  if  he  had  notice  of  the  mesne  incumbrance, 
at  the  time  be  advanced  his  money  on  such  subsequent  security ; 
for  it  is  the  purchasbg,  without  notice,  that  gives  him  equal 
equity  with  the  meme  incumbrancer;  and,  if  a  man  will  pur- 
chase with  notice  of  another's  right,  his  giving  a  valuable  con- 
sideration will  not  avail  him ;  for  he  throws  away  his  money 
voluntarily,  and  of  his  own  free  will. 

It  seems,  however,  that  this  rule  respecting  notice,  admits  of 
an  exception,  where  a  man  first  mortgages  land  by  a  defective 
conveyance,  and  afterwards  to  a  second  person,  by  an  assur- 
ance that  is  good  and  e6Fectual,  with  notice  of  the  former  (x); 
for,  iff  this  case,  the  second  shall  prevail  notwithstanding  ;  be- 
cause the  legal  title  is,  ab  initio,  in  him,  and  equity  will  not  in- 
terpose to  wrest  it  from  him,  wrhere  both  are  equally  upon  a 
valuable  consideration  (t). 

The  following  case  seems  to  have  been  decided  upon  thb 
*  ground ;  for  unless  the  subsequent  purchaser  for  a  valuable  con- 


(ti)  3  Atk.  f S8.  2  Ch.  Ca.  35. 1  ibid. 
119. 

(x)  Bwrgh  V.  Franciaf  1  Eq.  Ca. 
Abr.  3t3,  pi.  1.   [S,  C.  Neli.  Rep. 


IBS,  and  fully  stated  aatea,  391,  w 
notti.— Ed,"]  Oowich  ▼.  Plwner,  3  Bac 
Abr.  644. 


Notice. 
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though  prior 
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k. 


(X)  It  may  be  laid  down  as  a  general  mle.  that  if  the  snbeeqnent  incnm- 
brancer  have  notice  of  the  preceding  tncumbrance  before  he  becomes  pos- 
sessed of  his  own  secority,  nothing  he  can  do  will  help  fainiy  (vide  fVes. 
485.  684,)  and  that  a  mortgagee  without  notice  of  an  old  settlement,  shall 
not  be  deprived  of  his  remedy  against  the  settled  estate,  though  the  other 
Unds  comprised  in  the  mortgage  are  svfficient  to  satisfy  bis  demand.  Ba^ 
Y.  Moore,  1  Bro.  P.  C«  68. 

(Y)  The  case  of  Burgh  ▼.  Praneiiy  is  cited  1  P.  Wms.  S79,  and  reported 
in  Finch  28,  under  the  name  of  Burgh  v.  Burgh,  The  defect  in  the  firat 
mortgage  arose  from  want  of  livery,  the  mortgage  being  in  fee  and  made  by 
charter  of  feoffirnent.  The  heir  afterwards  confessed  a  Jodgment  to  a  third 
person,  who  claimed  the  estate  in  preference  to  the  mortgagee  under  his 
legal  lien,  which  he  contended  fastened  on  tlie  estate! ;  the  heir  at  the  time 
of  confessing  the  judgment  having  the  legal  estate.  The  court,  however, 
would  not  allow  the  claim  of  the  judgment  creditor,  because  he  did  not  take 
the  land  as  his  original  and  primary  security.  (That  a  judgment  creditor  b 
considered  in  the  Court  of  Chancery  as  not  having  c<^ual  equity  with  the 
mortgagee,  because  he  lends  his  mobey  on  the  security  of  the  personal 
estate  and  not  on  the  credit  of  the  lands  of  his  debtor,  see  postea,  541). 
The  case,  therefore,  of  Burgh  v.  Francis,  which  the  learned  autlior  cites  in 
bis  note,  does  not  warrant  the  position  advanced  by  him  in  the  text,  for  the 
cases  are  not  parallel.  In  the  one,  the  question  arises  between  two  mort- 
gagees ;  in  the  other,  between  a  mortgagee  and  judgment  creditofT  Bnt  the 
paragraph  altogether  is  liable  to  great  objection,  and  roust  be  denied  to  be 
law  tor  the  reasons  assigned  in  the  note  to  p.  540,  postea,  to  which  the  readrr 
is  referred.  Mr.  Fonblanque  adds  a  query  to  this  doctrine  of  Burgh  v.  Francis^ 
on  the  ground,,  that  the  second  mortgagee  had  notice  of  the  former  defective 
mortgage,  and  of  the  first  mottgagee's  equity.    See  Fonb.  Tr.  Eq.  p.  38. 
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sideraUon,  who  had  a  complete  title  in  law,  could  be  charged  gtg9i'$  am- 
with  fraud  by  reason  of  tfotice,  there  appears  to  be  no  pretence  P*******^  v  ^* 
upon  which  the  prior  purchaser  for  a   valuable  consideration 
likewisci  but  whose  title  was  defective,  could  apply  for  relief; 
because,  as  between  two  purchasers  upon  the  like  considera- 
tions, that  which  has  the  complete  title  in  law  must  prevail  (y). 
Iticbard  Wiseman,  son  and  heir  apparent  of  Sir  Richard  Wise-       [  539  ] 
man,  intermarried  with  Winuifred   Barrington,  entitled   to  a 
portion  of  4000/.  and  brought  a  bill  against  his  wife's  trustees; 
whereupon  a  decree  was  bad  to  pay  him  his  wife*8  fortune,  upon 
making  a  competent  settlement ;  or,  upon  failure  thereof,  the 
fortune  to  be  invested  in  lands  by  the  approbation  of  the  Master* 
And,  upon  the  Master's  report,  that  no  competent  settlement 
could  be  made  by  Richard  the  son,  it  was,  by  choice  of  the 
parties^  invested  in  lands  of  Sir  Richard,  the  father,  of  equal 
Talue ;  part  of  which  lands  happened  to  be  eight  acres  of  copy-* 
hold,  which,  in  the  settlement,  were  limited  and  declared,  apart 
from  the  freehold,  to  be  to  the  use  of  the  issue  of  the  marriage 
io  common  form,  and  afterwards  in  fee  to  the  son,  viith  a  co« 
venant  from  Sir  Richard  to  surrender  the  copyhold.    The  wife 
died  without  issue,  and  the  son  mortgaged  both  copyhold  and 
freehold  together,  for  a  valuable  consideration,  to  Oswick  and 
others,  plaintiffs,  but  without  &ny  surrender.    The  son  died,  and 
the  lands  descended  to  Elizabeth,  his  sister,  and  heir  at  law ;  then 
the  mortgagees  foreclosed  Elizabeth,  by  a  decree  of  the  court,  and 
entered  and  took   possession ;  to  whom,  being  in  possession,  ^ 

Elizabeth  released  and  confirmed  the  estate  in  fee.    iVfterwards,     [  540  ] 
Sir  Richard,  the  father,  having  been  out  of  possession  of  the 
premises  from  the  time  of  the  settlement,  which  was  made 
diirteen  years  before,  surrendered  the  cojyhold  land  to  the  de* 
fendant  Plumer, ybr  a  valuable  consideration  :  Plumer  was  ad- 

(y)  Ogwiek  ▼.  Phaur,  Pasch.  1708.  S  Bac.  Abr.  644.  [Bac.  Abr.  tlt« 
Mori.  (EX  s.  3.-*£d.] 


(Z)  If,  therefore,  the  mortgagor  be  out  of  possession  upwards  of  20  years,  tsf  mortgages 

paying  dnring  that  period,  interest  to  the  second  mortgagee  on  bis  mort-  in  poaestiam 

pace,  the  first  mortgagee  being  in  possession  all  that  time  without  acknow-  twenty  yean^  no 

tedging  a  right  to  redeem  in  the  mortgagor,  such  long  possession  by  tiie  first  bttr  to  id  mort* 

inortgacee  will  not  affect  the  second  mortgagee,  if  at  the  thne  he  lent  his  gagee.  if  he  re' 

money  h^  had  no  notice  of  the  first  mortgage,  thongh  it  will  bar  the  mort-  ceice  nUereet  in 

gagor  himself  of  his  equity  of  redemption.    See  antea,  408  and  427,  in  tke  interim, 
noUe.  * 

The  case  of  Oxwitk  t.  Phaner,  is  also  reported  in  2  Vem.  656,    The  PrhuMs  qf 

principle  of  the- case  was,  that  A.  covenanted  to  surrender  lands  to  uses,  Oxwiik  ¥. 

which  were  enjoyed  accordingly,  but  no  surrender  was  made.    Thirteen  PUtmer. 
years  after,  A.  surrendered  the  same  lands  to  B.  for  valuable  conaideration 
without  notice  of  the  covenant,  and  B.  was  holden  to  be  entitled  to  the 
lands,  and  the  covenantees  were  left  to  their  remedy  at  law. 

L  L 
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Defeetive  mort* 
gage  enforced 
agtunst  sithae* 
quent  judgment 
creditorif 
though  not 
against  su6te- 
quent  mart- 


milted^  and  liffoiight'liii  ejectnueot ;  and  the  mortgagees  brou^t 
tbeir  bills  to  be  relieved^  which  were  dismissed  by  the  Master  of 
the  RoUs^  on  solemo  acguoaeftty  with  costs ;  for  that  the  coiiit 
"Would  not  supply  the  defect  of  a  surrender,  against  a  p^cson 
that  came  in  by  tiile,  ufon  surrender  of  tk^  same  pr^nises ; 
which  decree  was,  on  re^iearing,  confivmed  by  Lord  Cow- 

We  must  here  reonark  a  distinction  that  bath  been  takeq  be- 
tween the  preceding  case,  and  cases  where  the  subsequent  cre- 
ditocs  have  demands^  Mbich,  although  they  are  liens  upon,  yet 
are  opt  considered  as  speoi6caIly  charging  the  lands  (z);  as 
equily  wiU  enforce  a  defective  conveyance  against  claimants  of 
dijB  latter  description ;  for,  as  they  did  not  originally  take  the 
I«ods  for  their  ^curity,  and  come  in  under  the  very  person 

'  (z)  Burgh  T.  Pranci$^  S  Bac.  Abr.      9  P.  Wms.   491.      1  P.  Wms.  S79. 
6^    1^  9q.  Ca.  Abr.  S^,  l,  et  ? iUe      Fincb's  Rep.  28. 


Oxwith  V. 
Pbtmer, 


ContinuatUm  qf  (A)  Who  took  this  difference,  that  when  there  are  two  persons  thmt  have 
Lord  Cowper'B  equal  equity,  there  those  tliat  haye  the  legal  tilie  shaU  prevail,  liecanse 
judgment  in         tiiere  is  no  equity  to  take  from  such  person  tlie  title  that  he  hath  gained 

at  law ;  as  where  A.,  B.,  and  C.,  are  three  mortgagees,  and  C.  purclrases 
i|i  t^e  mortgage  of  A.  to  secure  his  own  money  bonA  fide  lent ;  equity 
will  never  take  from  him  the  legal  interest  he  hath  .gained ;  but  if  Uie  con- 
tending parties  in  equity  have  not  equal  equity,  tl^n  those  that  have  the 
greatest  equity  shall  prevail  against  the  legal  title ;  as,  if  a  creditor  takes 
hold  of  the  land  by  a  feoffment  in  mortgage,  with  livery,  equity  will  supply 
the  defective  conveyance  against  a  snbMouent  judgment  creditor  ;  because 
the  judgment  creditor  not  relying  on  the  land  for  his  security,  he  hath  not 
equal  eonity  to  have  that  land  applied  for  the  payment  of  his  debt,  as  he 
that  took  it  in  mortgage ;  but  in  this  case,  where  Piumer  had  eofiaAly  lent 
money,  and  taken  hold  of  the  estate  by  a  mortgage  made  with  a  legal  sur- 
render ;  so  that  the  legal  interest  was  in  him  s  the  covenant  to  surrender, 
though  prior,  could  not  be  set  up  against  him  who  had  no  notice  qf  it ;  but 
Oswick  must  pursue  his  remedy  at  law,  for  the  breach  of  the  covenant* 
5  Bac.  Abr.  646,  4th  edit,  fo. 


Second  mort' 
gngee  without 
notice  of  prior 


If  A,  mortgage  to  B.  by  a  conveyance  which  is  defective,  and  then  C, 
with  notice  of  B.'s  defective  mortgage,  takes  a  second  mortgage  from  A. 


l^  a  conveyance  wliieh  is  good  and  effectaaU  C>,  the  lenrned  author  qoo- 
defective  mort-  ceives  will  be  preferred,  notwithstanding  he  has  notice  of  A/s  prior  equity 
gage^  preferred,  previously  to  his  advancing  his  money,  because  he  has  the  complete  title  at 
StcucifwUh  law;  see  an  tea,  p.  538;  and  the  learned  author  cites  Oxwith  v,  Pimmarp 
notice*  for  his  authority.    But  that  case,  it  will  be  perceived,  does  not  bear  him 

out;  for  Lord  Cowper  expresslv  remarks,  towards  the  latter  end  of  his 
judgment  as  above  stated,  that  the  second  mortgagee  bad  no  notice  of  the 
first  defective  mortgage,  and  on  that  ground  it  is  evident  Lord  Cowper 
founds  the  principal  bearine  of  his  decree.  This  circumstance  must  have 
escaped  tJie  learned  author  s  observation ;  for  otherwise  he  could  not  have 
argu«d  himself  into  a  belief  that  the  second  mortcagee  had  notice,  when 
tlie  report  states  clearly  that  he  had  not  notice ;  aua  this  supposition  is  tbe 
more  probable,  as.  that  part  iof  the  report  where  this  statement  occurs,  ap- 
pears to  have  l>een  overlooked  by.  the  learned  author.  I'he  case  of  OrwUk 
V.  Piumer  is,  therefore,  an  authority  for  this  position ;  that  if  there  be  two 
mortgages,  the  first  by  an  assurance  which  is  defective,  and  the  second  by 
an  assurance  which  is  good  and  effectual ;  the  latter  shall  prevail,  provided 
the  second  mortgagee  nave  no  notice  of  the  first  defective  mortgage  at  tbe 
time  he  advanced  his  money.  But  if  he  have  notice,  the  equity  between 
the  parties  will  immediately  become  unequal ;  aud  then  all  the  cases  de« 
ciare,  that  the  first  mortgagee  having,  the  most  equity,  shall  be  prefeiTed% 
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(hat  is  obliged  in  cooseience  to  make  the  defective  security       [  541  ] 
good,  thej  are   considered  as  standing  in  his  place,  and  will 
therefore  be  postponed,  until  such  defective  security  be  sa* 
tisfied. 

This  point  was  settled  so  early  as  Lord  Keeper  Bridgman's  BiU  to  tupplff 
time,  m  the  case  of  Burgh  v.  Francis  (a),  the  decree  in  which  gage  and  be 
cause  was  affirmed   by  Lord  Chancellor  Nottingham.     There  ^**JJ^J?'* 
the  ancestor  made  a  defective  niortgage  in  fee  for  500/.  it  being  keirof  mort- 
made  by  way  of  feoffment  without  livery,  and  afterwards  the  f^^i^^'^ 
heir  confessed  several  judgments  on  bond-debts  due  from  the 
ancestor.    And  the  question  was,  whether  the  judgments  ought 
to  incumber  the  mortgaged  premises  until  the  mortgage  be  paid 
off?     And  Lord  Nottingham  determined  that  they  ought  not; 
for  that  the  debt  due  upon  mortgage  uid  originally  charge  the 
land,  which  the  debts  by  bond  did  not,  till  they  were  reduced 
into  judgments ;  and  although  the^  mortgage  was  defective  in 
point  of  law  for  want  of  livery,  yet  equity,  which  supplied  that 
defect,  did  still  charge  the  land,  and  it  ought  not  to  be  in  the 
power  of  the  heir  at  law  to  charge  it,  by  acknowledging  judg- 
ments in  prejudice  to  such  equity  ;  the  rather  because  the  mort-       [  542  ] 
gagor  had  covenanted  for  him  and  his  heirs  to  make  any  far- 
ther assurance,  so  that  when  the  land  descended  upon  the  heir 
charged  with  this  mortgage,  he  vias  in  the  nature  of  a  trustee 
for  the  mortgagee  till  the  money  was  paid/  and  could  not  in- 
cumber it;  and  though  the  creditors  had  not  any  notice  of  this 
niortgage,  yet  they  should  be  bound  in  this  case;  because  they 
Mere  not  put  in  a  worse  coudition  than  they  ought  to  be,  namely, 
to  be  postponed  to  the  mortgage  (b). 

Upon  this  principle,  in  a  case  where  A.  surrendered  his  co-  DrfeeHvetur- 
pyhold,  by  way  of  mortgage  for  money  lent,  and  the  surrender  Ljediii/wor 
Has  not  presented  at  the  next  court,  according  to  the  custom  of  of  mortgagee 

agmnsk  ae* 

(a)  Burgh  V.  Francis,  Finch's  Rep.  J8.  Nds.  Rep.  183.    [S.  C.  antea,  JST^I^^" 
321,  different  report.— £d.]  r^or. 


(B)  The  ^neral  rule  in  ca<!es  of  this  description  is,  that  a  court  of  eauii^    Whether  Burgh 
will  not  interpose  in  prejudice  of  a  defendant  having  a  le^al  interest  for  a  y.  Franci*  •«/>- 
Taloable  consideration  and  without  notice  of  the  plaintift's  equity.    It  is,  ports  rule  gtne-^ 
therefore,  very  questionable,  whether  this  case  of  Burgh  v.  Francis,  can  be  rally  deduced 
considered  an  authority  for  the  general  doctrine,  that  equity  will  in  every  from  it  ? 
case,   postpone  a  judgment  creditor  to  a  prior  defective   mortgage.— 
Mr.  Fonblanque,  after  quoting  Burgh  v.  Francis,  and  Finch  v.  IVinchelsea, 
t  P.  Wms.  279,  adds,  **  But  quare,  whether  in  these  cases,  the  subsequent 
incHmbrancer  had  not  notice  of  the  former.*'    In  Burgh  v.  Francis^  it  is 
atated,  that  the  creditors  had  no  notice  of  the  prior  defective  mortgage. 
But  thoagh  this  be  the  case,  the  learned  gentleman's  quaere  is  not,  it  is  con- 
ceived, on  other  grounds,  misplaced ;  for  if  a  mortgagee  has  been  so  neg- 
Ugent  as  to  take  a  defective  mortgage,  he  does  not  appear  entitled  to  much 
nvour  in  a  courtof  equity,  to  the  prejudice  of  a  honest  creditor. 

L  L« 
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the  manor  (b) ;  and  then  A.  became  a  bankrupt,  and  the  at- 
aignees  were  admitted,  and  brought  their  ejectment;  and^the 
surrenderee  of  the  copyhold  brought  hia  bill  in  equity  to  be  re- 
lieved. Lord  Cowper  granted  a  perpetual  injunction  in  behalf 
of  the  surrenderee ;  and,  although  it  was  urged  that  the  creditors 
L  5^  J  of*  the  bankruptcy  were  equally  upon  valuable  considerations, 
as  the  surrenderee,  and,  having  the  title  at  law,  ought  to  be 
preferred,  yet  that  aigument  was  over-ruled ;  because  llie  other 
creditors  of  the  bankrupt  did  not  lend  on  the  credit  of  the  land, 
as  the  mortgagee  did  ;  and  therefore,  where  such  creditors 
d^me,  under  the  bankrupt,  to  cliarge  the  lands,  they  ouglit  to 
stand  in  his  place,  and  com^  under  the  same  obligation  of  con- 
science to  make  good  the  defective  security  (c). 
Bmncfe  mart-  And  the  reason  of  this  difference  is,  that  where  there  are  two 
g^ee  h0d  M'    persons   that  have  equal  equity  (as  was  the  case  in  Oswick  v. 

Plumer,  both  being  equally  purchasers  of  the  same  property  for 
a  valuable  consideration)  there,  those  diat  have  the  legal  tide 
shall  prevail,  because  there  is  no  equity,  to  take  from  such  per* 
son  the  title  that  he  hath  gained  at  law  ;  but,  if  the  contendhig 
parties  in  equity  have  not  equal  equity  (as  was  the  case  in 
Burgh  V,  Francis,  and  Taylor  v.  Jf  heeler,  because  the  one  cre- 
ditor had  intended  to  secure  himself  by  the  mortgage  of  the 
copyhold,  whereas  the  other  creditors  .had  trusted  merely  to  the 
bankrupt's  personal  security,  and,  consequently,  had  not  equ^ 
equity  to  have  the  land  applied  for  the  payment  of  their 
debts,  as  the  former,  who  looked  to  that  in  particular)  those 

(6)  Taylor  ▼.  Wheeler,  f  Vem.  564.      Wms.  f  80.  Et  Tide  P^e  y.  D^eHmt, 
S  Salk.  449.  3  Bac.  Abr.  644.    IF.      3  Bro.  C.  C.  595. 


Ohtervuiifm  on       (C)  Lord  Cowper  observed,  tliat  the  mortgagor  was  plainly  bound  in 
decree  in  Tay-     equity  by  the  defective  conveyance,  '*  et  come  may  cewJbUy  he  became  a 
lor  V.  Wheeler,    trustee  for  the  mortgagee ;"  and  on  the  gronnd  of  numerous  cases  proceed- 
ing on  the  principle,  that  where  there  is  a  defective  conveyance,  relief  shall 
be  giv^n  against  the  party,  his  assignees,  and  representatives ;  hit  Lordship 
made  the  decree  stated  in  the  text,  and  directed  the  assignees  to  pay  the 
platutiif  his  principal,  interest,  and  costs,  or  to  be  foreclosed  (t  SaUi.  449); 
Antgnees  take,  and  his  Lordship  made  a  similar  decision  in  JenningM  v.  Moore,  cited  pottea, 
eutoect  to  come    594-5.    So  in  a  modem  case,  where  a  tenant  in  tail  made  a  mortgage  wiUi  a 
e^vf  tte«  OM  covenant  for  further  assurance,  and  then  became  bankrupt,  his  assignees  were 

htmkru^.  held  bound  by  the  covenant.    Ihe  Master  of  the  Rolls  declaring,  that  the 

assignees  took  subject  to  whatever  eqnity  the  estate  was  liable  to  as  against 
theT>ankmpt  himself,  MUford  v.  Milord,  9  Ves.  100,  cit«d  also  antea,  195, 
of  this  edition. 
General  rule  its  The  general  mle  is,  that  if  a  mortgagee  take  a  defective  mort|age,  equity 
Ito  rcUef  on  de-  wiU  compel  the  mortgagor  and  his  heirs,  and  all  other  persons  clamsing  noder 
feclive  mort*  him  by  act  of  law  as  assignees  of  a  bankrupt,  although  without  notice,  and 
foge,  even  persons  claiming  as  purchasers  for  Taluable  consideration  if  with 

notice,  to  make  good  the  mortgage ;  Jacqnee  v.  Huntley,  i  Ch.  Rep.  5,  10. 
Sd  edit,  cited  ;  Mom  v.  Faulkner,  1  Anstr.  11 ;  and  see  S  Ves.  jun.  151, 
6  ibid.  745,  and  Herbert  ex  parte,  13  ibid.  188,  where  Lord  £r»kine  said, 
tlie  proposition  that  the  assignees  take  subject  to  all  the  equities  under 
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that  bave  tUe  greatest  equity,  shall  be  relieved  against  the  legal       [  544  l 
title  (D). 

Also,  if  a  clause  be  contained  in   the  first  mortgage-deed,  MwtKoge  for 
making  it  a  security  for  fortber  sums  borrowed,  subsequent  loans  fi!^^^^ 
will  have  relation  to,  and  be  taken  as  part  of,  the  original  trans-  wmces,   Secemd 
action  ;  and  they  nuist  be  paid  before  a  second  mortgage  inter-  llHoUct^  post- 
vening,  although  the  first  mortgagee  had  notice  of  it  at  the  time  PJ^  ^^^^^ 
of  advancing  more  money,  if  the  second  mortgagee  had  notice  with  notice  rf 
of  the  clause  in  die  first  mortgage.    Thus,  where  A.  mor^aged 
his  estates  to  B.  for  a  term  of  years,  to  secure  a  sum  of  money 
already  lent  to  A.,  and  also  all  such  other  sums  as  should  there- 
after be  lent  or  advanced  to  him,  A.  made  a  second  mortgage  to 
C.  for  a  certain  sum,  with  notice  of  the  first  mortgage^  and  then 
the  first  mortgagee,  having  notice  of  the  second  mortgage^  lent 
a  farther  sum.     Lord  Cowper  decreed  that  the  second  mort- 
gagee should  not  redeem  the  first  mortgagee,  without  paying  as 
veil  the  money  lent  after,  as  that  lent  before  the  second  mort- 


wbich  the  bankrapt  stood  was  onqaestionable.  The  doctrine,  howeyer, 
tbat  tbe  assignees  stand  just  in  the  same  sitoation  as  the  bankrupt,  and  not 
Ui  a  better,  and  consequently  t^at  the  same  language  may  be  addressed  to 
the  assignees  as  to  tbe  bankrupt,  is  not  exactiy  reroncileabie  with  many 
passages  to  be  found  in  the  reports ;  for  in  many  books  it  i%  contended,  that 
after  bankruptcy,  or  a  conveyance  for  tbe  benefit  of  creditors  in  general, 
the  assignees  are  to  be  considered  as  purchasers  for  the  creditors,  and  their 
rights  as  standing  on  the  same  principle  as  if  tlie  debtor  had  not  become  a 
bankrupt,  but  had  made  a  conveyance  in  trust  for  the  payment  of  creditors, 
and  see  11  Ves.  6f0.  But  the  doctrine  is  now  permanently  settled,  that 
a  defective  conveyance  will  be  made  good  against  not  only  tlie  party  himself, 
but  also  against  bis  assignees  or  representatives,  and  all  claiming  deri^ 
vatively  nnaer  him.    See  Brown  v.  Heaiheott^  1  Atk.  163.    Crt/mf  v.  Jee^ 

4  Bro.  C.  C.  47«.  Morse  w,  Fanikner,  1  Anstr.  14.  Bitrker  v.  UiU,  t  Ch. 
Rep.  115,  S18,  sed  edit  Bradiof  v.  BrodUu^  t  Vem.  16S.  Reid  v.  Shergold^ 
)0  Ves.  ;»70,  t  Freem.  f57.  FotkergiU  ▼.  FotkergiUy  ibid.  256.  PeU 
lord  T.  GrettnU,  1  Ch.  Ca.  10.  .S.  C.  l  Ch.  Rep.  98, 184,  Sd.  edit  ffUkee 
▼•  Hetows,    9  Mod.  485.     lihoU  v.   BewM^  1  Ves.  X15.    Bixby  v.   £ley, 

5  Bro.  C.  C.  3«5.  5.  C.  %  Dick.  698.  17  Ves.  297.  The  ground  of  these 
decisions  is,  that  tlie  instrument  being  only  inchoate  and  incomplete  to  pass 
the  property,  it  is  in  equity  evidence  of  an  agreement  to  convey,  and 
thereby  the  conscience  biecomes  bound  to  make  further  assurance ;  that 
obligation  arisuig  from  the  payment  of  the  money,  per  Lord  Eldon  in 
Meotaer  v.  GUUepie^  11  Ves.  626. 

(D)The  general  rules  to  be  collected  from  this  class  of  cases  are,  1st   RunU  0/  msm 
That  a  defective  mortgage  will  be  held  good  against  the  tenant  in  fee  and   a$  to  difectiee 
liis  representatives,  even  if  no  covenant  for  further  assurance  be  inserted  in   mortgogee^ 
the  mortgage  deed,  and  thie  on  the  general  equity  between  the  narties. 
2jd.  That  if  tliere  be  two  mortgages,  the  first  defective  for  want  or  livery, 
enrolment,  registration,  or  the  like  informality,  and  the  second  good  and 
efiectnal,  the  latter  will  be  preferred  if  no  notice  of  the  first  mortgage  can 
be  proved  on  Uie  second  mortgagee,  but  if  such  notice  can  be  proved  on  the       * 
second  mortgagee,  then  the  mortgagee  whoiias  the  defective  security  will  be 
praferred.    3d.  That  if  there  be  a  defective  mortgage,  and  afterwards  a 
judgment  or  other  security  amounting  to  a  general  uen  only  on  tiie  estate, 
the  creditor  whose  debt  is  secured  or  intended  to  be  secured  by  such  prior 
defective  mortgage,  will  be  preferred  to  the  creditor  having  a  general  Uen 
merely.    But  if  the  latter  species  of  inrumbrancer  have  no  notice  of  the 
prior  defective  mortgagCi  doubts  have  been  entertained  whether  on  sound 
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[  M5  ] 


VHiee  €i  time 


gsfe  was  made(c);  for  it  wis  the  folly  of  tbe  second  mortgspe, 
with  notice^  to  take  soch  security  (e). 

But,  here  we  must  particularlj  attend  to  the  distoctioo  be- 
%J!!!S^r^  ^^^^  notice  previous  to  the  time  of  tbe  lending  the  money  by 
M<  maUrUL      the  puism  mortgagee,  and  at  the  time  of  purchasing   in  the 

elder  incumbrance  (J);  for  a  puisne  mortgagee  will  be  pro- 
tected, although  he  had  actual  notice  of  a  second  incumbrance 
at  the  time  of  purchasing  in  the  prior  ieeurity  to  cover  his 
own,  because  that  is  the  very  occasion  that  shows  the  necessity 
of  so  doing. 


\€)  GordMi  V.  Gndutm,  7  Vin.  Abr. 
5e,  pi.  3.  IS.  C.  S  £q.  Ca.  Abr.  598. 


(d)  1  Vera. 
S  Yes.  574. 


188.     t  Vent.  339. 


and  mortgagei 
by  tinanU  m 


Ob9erwitum^  on 
owf  in  text. 


principles  of  eqnity  the  case  can  be  supported,  which  sanctions  the  condo- 
sion  tfiat  such  incumbrancer  would  then  be  postponed  to  the  mortgagee ; 
and,  lastly,  That  a  subsequent  mortgagee,  without  notice,  will  have  pre- 
ference both  at  law  and  in  eqaity  to  the  defective  assurance,  whether  taken 
from  a  tenant  in  fee  or  any  other  person. 

As  to  mortgages  by  tenant  in  tail,  see  antea,  190,  of  this  editiott,  ei  s^. 
whence  it  should  appear  that  if  a  mortgage  be  made  by  a  tenant  in  tail, 
witfaont  fine  or  recovery,  and  he  afterwardts  levies  a  fine  or  suffers  a  re- 
covery, though  to  different  uses,  he  will  let  in  the  mortgage  or  other  in- 
cumbrance. But  if  he  become  bankrupt  before  perfecdng  the  assnxanoe, 
then,  according  to  tbe  case  of  Beck  v.  ^€Jdk  (antea,  191,  of  this  edition), 
tlie  assurance  will  at  law  cease  at  his  death.  But  tbe  soundness  of  that 
decision  has  been  successfully  questioned  by  the  learned  author.  See  antea, 
ubt  supra.  If  a  tenant  in  tail  make  a  mortgage  without  fine  or  re- 
covery, he  may  be  compelled  by  bill  in  equity  to  perfect  the  assurance.  If 
a  tenant  In  tail  become  bankrupt  before  perfecting  the  mortgage  security, 
and  there  is  a  covenant  for  further  assurance  in  the  mortgage  deed,  eqnity, 
we  have  seen  will  hold  the  assignees,  bound  to  make  good  the  defective 
security,  and  will  decree  them  to  redeem  or  be  forecloi«d,  and  to  convey 
to  the  mortgagee;  see  antea,  190,  of  this  edition,  note  (T).  But  vrithont  a 
covenant  for  further  assurance  it  is  considered  doubtful  whether  equity  will 
(as  against  the  assignees)  relieve  a  mortgagee,  who  takes  a  defective  assur- 
ance from  a  tenant  in  tail.. 

(£^  Tbe  principle  of  this  delemiiination  is  in  some  degree  qnestionabie, 
for  if  a  first  mortgagee  having  notice  of  a  second  mortgage,  cannot  nmke  a 
further  charse  so  as  to  attach  soch  future  advances  to  his  prior  incnmbrance 
as  against  the  second  mortgagee,  because  having  notice  of  the  mesne 
mortgage,  he  is  as  to  such  further  advances  deprived  of  his  superior  daim  of 
law  and  equity,  and  can  claim  in  equity  only,  where  the  rule  Is  ^nj  pritr  est 
iemporepoiitnr  estjure^  it  should  seem  to  follow  that  the  effect-of  the  general 
clause  for  annexing  all  further  advances  to  the  principal  of  tbe  first  mort- 
gage would  cease  as  to  the  second  mortgagee,  after  notice  has  been  given 
to  the  first  mortgagee  of  the  second  incumbrance  ;  at  least  there  does  not 
appear  to  be  any  well-founded  reason  for  adopting  a  different  mle4>etween 
the  cases,  where  a  first  mortgagee  makes  further  advances  «»ith  notice  of  a 
second  incnmbrance,  and  where  he  makes  such  farlher  advances,  with 
tbe  like  notice,  under  a  clause  in  his  mortgage  deed  stipulating  that  Ae 
estate  shall  be  a  security  for  all  iurther  sums  borrowed.  The  only  rir- 
eiimstance  that  supports  tlie  decision  is,  that  the  second  mortgagee  had 
notice  of  the  first  mortgage,  and  consequently  on  the  principle  diat  notice 
of  a  deed  is  notice  of  every  thing  contained  in  that  deed,  he  had  aho 
notice  of  the  clause  that  the  estate  should  be  a  security  for  all  further 
sums  borrowed.  And  then  having  notice  of  that.  Lord  Cowper  said  it  was 
his  own  folly  to  take  a  security  at  the  risk  of  being  over.reached  by  subse- 
quent advances  made  by  the  first  mortgagee  to  the  fnll  valne  of  the  estate. 
The  same  however  may  be  said  of  the  first  mortgagee^  vis.  that  it  is  at 
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TbU  nile^  however,  hath  its  exceptions  (je) ;  for,  a  purchaser  Mortgagee  nu 
or  mortgagee  shall  not  protect  himself  by  takiQg  a  conveyance  ^^  concey- 
from  a  trustee,  if  he  hath  notice  of  the  trust  at  the  time  of  gei-  onufrom  trus- 

..  411^  1  ▼*••  ir***  '^*  notice 

ting  %t  in*    And  therefore  where  B.,  being  possessed  of  a  term  «/  tnuty  for  he 

for  years,  had  made  a  volunUry  settlement  thereof  in  trust  for  JJf /^^Jlf/^ 

herself  for  life,  remainder  to  L,  her  daughter,  for  life,  remainder  uif{B)» 

to  the  children  of  her  daughter  by  her  then  husband  ;  and  I.  af-       [  ^^  ] 

lerwards  mortgaged  the  lands  in  question  to  S.,  who  pretended 

be  had  no  notice  of  the  settlement;  L  being  called  in  the 

mortgage-deed  the  daughter  and  heif  of  B«,  but  that  afterwards 

hearing  of  it,  he  got  an  assignment  of  the  term  from  the  trus^ 

tees*     The  court  resolved,  that  although  a  purchaser  might  buy 

in  an  incumbrance,  or  lay  hold  of  any  plank  to  defend  himself, 

yet  he  should  not  be  protected  by  taking  a  conveyance  from  a 

trustee,  after  he  had  notice  of  the  trust ;  for,  in  that  case  he 

himself  became  the  trfistee,  and  must  not,  to  save  himself,  be 

guilty  of  a  breach  of  trust. 

Even  a  fine  levied  by  a  purchaser  (y*),  for  full  consideration  ^on  eUim  tm 
with  notice  of  a  tru$t,  to  strengthen  his  estate,  will  not  bind  the  ehLcr^tnihna- 
tetitd  que  trust,  although  there  be  five  years  non-claim  ;  for  he,  /'f^^/?^'' 

cestui  ^uetrtui: 
(«)  Fife  Y.  George^  SaUc.  680.  Ca.      videm^  16  Ves.  949.— £tf.]  «eciu,  if  Hom»- 

temp.  Talb.  860.  Smmden  ▼.  Dehem^         (/)Per  Lord  Keeper,  in  Bmeeif  t.   Hce. 
S  Vera.  S71.    £t  Tide  SIMi»  v.  ^-      SmUk^  1  Vern.  149.  t  Ch.  Ca.  l«5. 
himj  S  Atk.  560.    1  ibid.  475.    [See      1  Atk.  475.   [&\  C.  l  £q.  Ca.  Abr. 
•iio  on  tbis  rabject,  Jhmiek  v.  Da-     857,  pt.  11.  584,  pi.  S.-- £U] 


Us  peril  to  make  farther  adTances  after  notice  of  a  snbseqnent  incumbrance. 
The  editor  in  sobmittlng  these  remarks  to  tlie  consideration  of  the  learned 
fteader,  desires  to  add,  that  individaally  be  places  bnt  slender  dipendance 
Im  the  foree  of  their  application. 

(F)  8.  L.  Pearee  ▼.  Newlyn^  3  Madd.  Rep.  189.    In  the  case  of  IVaUey  v.    Mnrtgaget  htw 
WaWnff  1  Vern.  484.   S,  C.  15  Vin.  Abr.  454,  an  execator  in  trnst  fbr  an  in*   ing  notice  of 
laat  residuary  legatee,  renewed  a  lease,  part  of  the  testator's  personal  estate   trvet  cmtvey- 
iJD  Ms  own  name,  and  tiien  mortgaged  the  same  to  secnre  a  debt  of  bis   ing  to  <me  alto 
own  to  one  having  notice  of  the  trust.    He  afterwards  assigned  the  equity    kaving  notice 
of  redemption  to  a  trustee,  in  trust  to  sell  for  the  payment  ox  his  own  debts,   not  exonerated. 
The  trustee  sold  the  premises,  and  the  mortgage  was  paid  by  the  pur- 
chaser out  of  the  purchase  money,  and  an  assignment  was  executed  by  the 
trustee  and  mortgagee  to  the  purchaser.    The  purchaser  had  notice  of  the 
preceding  circumstances  l>efore  he  paid  his  money  and  ^  the  deed  of  as- 
signment were  executed.    The  ronrt  set  aside  the  purchase,  and  decreed 
tiiat  the  infant  shpnid  be  let  mto  possession,  and  have  the  benefit  of  the 
new  lease,  and  an  assignment  thereof  from  the  defendauts  [namely,  the 
executor,  mortgagee,  trustee,  aiid  purchaser],  and  an  account  of  tiie  pr&iits 
iHor  what  each  defendant  had  respectively  received  during  the  time  the  pro- 
mines  were  In  liis  possession  ;  tiint  the  purchaser  should  be  allowed  what  lie 
had  laid  out  in  lasting    improvements  upon  the  prenmes  fbr  repairing, 
building,  or  necessary  improvements,  though  such  repairs  and  improvements 
were  made  pending  the  suit ;  that  tlie  trustee  should  deliver  up  to  the  pur- 
chaser the  note  or  bill  he  gave  for  the  payment  of  the  residue  of  the  pur- 
chase money,  and  that  the  narchaser  should  be'  left  at  liberty  to  bring  his 
bill  aeainst  the  mortgagee  tor  the  money  he  paid. to  him  on  the  assignment 
of  the  mortgage. 
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l>enidof  nO' 
itc€  at  time  qf 
yurchoBe  only, 
notmumgk. 

■   [  647  ] 


having  purchased  with  nodcei  is  but  a  trustee,  notwithstanding 
any  consideration  paid  by  him  ;  and  the  estate  not  being  dis- 
placed, the  fine  cannot  bar  ;  but  a  fine  and  non-claim  yrill  be  a 
bar  in  equity,  if  a  purchaser  hath  not  notice  (o). 

And  where  the  plaintiff's  bill  was  to  be  relieved  upon  a  trust, 
and  charged  the  defendant  with  noUce  thereof,  and  that  he  htd 
procured  a  conveyance  of  the  lands  upon  which  the  (rust  ans 
had,  and  that  at  or  before  his  taking  the  said  conveyance fhthsA 
notice  of  the  said  trust  for  the  plaintiff  (g);  the  defendant,  bj 
way  of  answer,  denied  that  he  had  any  notice  of  the  trust  iUthe 
time  of  his  purchase  or  contract,  and  pleaded  that  he  was  a  por- 

(g)  Mon  y,  Ma^kowy  1  Cb.  Ca.  34.  Abr.  685,  pi.  11.,  £t  Wigg  ?.  f%, 
Ationuy-Generai  v.  Goirer,  2  Eq.  Ca.      1  Atk.  384. 


tixtcofi^rmid. 


PerBon  taking 
tttait  whiek  u 
htnad  btf  a 
rights  eanHot^ 
kff  Itivying  ftnei 
bar  that  rigkt. 


(G)  The  same  doctrine  was  stated  and  approved  by  Ventris  andTwifdes, 
Justices,  in  Freeman  t.  Barneiy  and  Dightan.  v.  Greentil,  1  Vent  8S.  2 ibid. 
Si9,  and  1  Sid.  460.  As  to  nonoclaim  on  a  fine  levied  by  the  trnsteei  such,  it 
seems,  will  bar  the  title  of  the  eeetui  que  truet  at  law,  but  equity  will  inter- 
fere, as  in  Focus  v.  Salisbury ,  Hard.  400.  Nearly  all  Uie  decisions  od  Ihis 
point  have  Se^n  in  Chancery  on  bills  to  be  relieved  from  the  rigoar  of  the 
common  law  ;  and  see  Bowlee  v.  Stewart ^  1  Sch.  &  Lef.  228.  In  Kemuij  v. 
Valy^  ib.  379,  it  was  held,  that  a  fine  and  non-claim  by  a  trustee  to  s  per- 
son having  notice  of  the  trust,  should  not  bar  the  cestui  ^m  tnut.  Urd 
Redesdale  in  that  case,  went  fully  into  the  point,  and  concluded  ]q  ob. 
serving,  tliat  the  ground  of  thc^  decision  [in  equity],  that  a  fine  sad  bm- 
claim  would  not  bar,  was,  that  the  fine  was  a  mere  conveyaoce,  and  if 
merely  a  conveyance  to  a  person  with  notice  of  the  trust,  it  did  not  liter 
the  estate  ;  it  did  no  more  than  any  other  conveyance  ;  it  did  not  exCis- 
guish  the  trust,  nor  separate  it  from  the  lands.  So  if  Mr.  Daly  (the  tnstee) 
had  made  a  conveyance  to  another  person  wiUi  notice  of  the  tnwt,  iid 
had  taken  bacli  a  re^;onveyance,  thts  would  have  operated  nothing;  it 
would  not  have  altered  the  estate ;  nay,  if  a  trustee  conveyed  to  a  pcnw 
who  had  no  notice  of  the  trust,  and  had  then  taken  back  a  re-coaveyinee  te 
himself,  he  having  notice  of  the  trust,  it  would  attach  on  him,  tb<Mi|kit 
would  not  on  a  person  not  having  notice.  If  a  third  person  had  beooae 
a  purchaser,  be  would  have  held,  discharged  of  the  trust. 

And  his  Lordship  referred  to  a  manuscript  case  of  Baker  v.  Pridmri, 
from  a  note  of  Lord  Hard  wickers,  in  his  possession,  where  it  was  held, 
that  a  fine  levied  by  a  person  in  possession  under  articles,  of  a  natter 
which  was  in  dispute  between  two  parties,  should  not  operate  tiO  titt 
dispute  was  determined  between  them.  The  person  there  was  let  into 
possession  until  the  Question  of  right  could  be  determined ;  in  tlie  wtss 
time  he  levied  a  fine  ;  ne  seemed  to  have  had  no  previous  estate;  tbe  fise, 
tlierefore,  operated  to  i;ive  him  a  degree  of  title  which  he  had  not  before, 
yet  it  was  held,  that  it  should  not  operate  to  iiyure  the  parties  who  Ind 
let  him  uito  possession  in  confidence ;  and  Lord  Redesdale  observed,  tbst 
it  was  a  general  rule,  that  whoever  came  in  under  the  possession  of  one 
whose  le^l  right  was  bound  by  an  equitable  title,  though  he  took  l^fise, 
he  should  be  bound  if  he  had  notice. 


Tenant  cannot 
bar  landlord  by 
fine  and  turn- 


the  cause,  suffered  to  remain  iq;  possession  tor  a  great  number  of  yesn, 
and  not  called  on  for  their  rent ;  they  levied  fines,  and  insisted  on  them  si 
a  bar,  but  Lord  Hardwicke  said,  *'  No,  you  gained  that  posseisioa  li 
.tenants  under  the  receiver  of  the  court;  you  gained  that  poisesMS, 
tlierefore,  in  confidence,  and  vou  shall  not,  by  means  of  that  poMCSsi<is« 
defeat  the  title  of  tlie  persons  lor  whom  you  had  the  possession;*'  nad  he 
would  not  suffer  the  fine  and  aon-claim  to  -be  a  bar. 
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chaser  for  a  valaable  consideradoD.  And  it  was  insisted  that 
the  point  of  notice  was  not  well  answered^  in  that  the  defendant 
denied  notice  at  the  time  of  the  purchase  only ;  for  the  word 
purchase  might  be  understood  to  mean  the  time  when  the  con- 
tract for  the  purchase  was  made^  and  it  might  be,  he  had  no 
notice  then,  and  might  have  notice  after,  before,  or  at  sealing  of 
the  conveyance  ;  and  if  there  was  any  notice  before  the  convey- 
ance to  him  was  executed^  that  would  charge  the  defendant ; 
upon  which  objection  the  plea  was  over-ruled  (h)«  [  548  ] 

But  here  we  must  observe,  that,  if  cestui  que  trust,  tenant  in  Tnuim  to  jnv- 
tail  (A),  be  the  mortgagor,  and  join  with  the  trustees  in  making  JSi^iSM^*^ 
the  conveyance  it  will  be  good  and  valid ;  they  bdng  considered  joudtig  tenmi 
as  trustees  purely  for  the  tenant  in  tail  to  preserve  his  estate  only,  ing  timigag*, 
and  not  to  stand  in  opposition  to  him,  for  the  sake  of  those  who  ^  'a^  *JI1^ 
are  to  come  after  him  (i). 

^    {k}  EUe  ▼.  0«6orfM,  t  Vera.  754.  1  £q.  Ca.  Abr.  385,  pi.  9. 

• 

(H)  But  a  denial  of  notice  at  the  time  of  pnrchMe,  withont  adding  **or   NoHcg  hindingp 
contract,"  will,  as  a  general  role,  be  sufficient,  without  sayiog  **  at  any   if  gwen  brfort 
time  before,"   as  appears  in  p.  553,  of  this  edition,  postea*     It  may   execiUiMi  rf 
be  material  to  apprise  the  student  here,  that  notice  is  not  confined  to  the    d«rd,  ^r  pay- 
time  of  the  contract  i  for  if  a  person  who  has  a  lien  in  equity  on  thejyre-    mad  i(fmom£ff. 
mi^es,  give  notice  of  such  equitable  lien  before  actoal  payment  or  the 
pnrchase-money,  it  wilt  be  sufficient    And  tiierefore,  where  a  man  pur- 
chased an  estate,  paid  part  of  the  purchase-money,  and  gave  a  bond  to 
pay  the  residue,  notice  of  an  equitable  incumbrance  before  payment  of  the 
money,  though  after  the  bond  given  was  held  sufficient.     TourvUU  v.  Nask^ 
'3  P.  Wms.  :i07i     So  in  Storey  v.  Windsor^  i  Atk.  ^^^  Lord  Hardwicke 
said,  there  was  not  a  sufficient  denial  of  notice,  because  it  was  not  averred 
that  the  purchase>money  was  paid  before  notice,  but  only  that  the  pur- 
chaser had  no  notice  at  or  before  the  time  of  the  execution  of  the  deeds. 
In  lii^e  manner,  in  anotlier  case,  his  Lordship  held,  that  a  plea  to  a  biU  that 
money  was  paid,  or  boutt  fiA%  secured  to  be  paid,  was  not  sufficient,  as  the 
money  might,  notwithstanding,  never  be  paid.    Hardingkam  v.  JNiehoUt, 
3  AtlL.  304.    A  similar  plea, ,  however,  is  said  to  have  been  allowed  in 
FUtgerald  v.  BttrlUf  f  Atk,  397,  which,  it  is  conceived,  is  a  mistake  of 
the  reporter,  as  Lord  Hardwicke's  whole  judgment  is  against  such  a  de- 
cision.   In  ^Vigg  V.  H'^iggt  obi  supra,  it  was  held,  that  though  the  purchaser 
might  not  have  know  ot  the  incumbrance  before  he  paid  his  money,  yet,  aa 
be  knew  of  it  before  the  deed  was  executed,  it  affected  him  with  notice; 
et  vide  further,  Kedesd.  Tr.  Plead.  t*tS*  S41,  and  postea,  p.  677,  et  scf. 
t«  noiU. 

.    (I)  The  language  of  the  court   on  this  point  has  assumed  a  different    In  what  eme$ 
tenor  since  the  decision  referred  to  in  tlie  text ;  but  as  to  that  case,  it  does   tnuiooi  to  pro* 
not  appear  that  it  would  now  receive  a  different  determmation ;  for  there   acrof  anUvi^ 
the  lather  being  tenant  for  ninety-nine  years  if  he  should  so  long  live,   gent  rtmam* 
with  remainder  to  the  trustees  and  their  heirs  during  his  life,  to  preserve   d«r«mayJ9W 
contingent  remainders,  with  remainder  to  his  sons  u  tail ;  the  son,  who   in  dutroying 
appears  to  have  been  of  age,  had  a  vested  estate-tail  in  equiw,  and  could   ikem* 
liave  suffered  an  equitable  recovery.    On  that  ground,  therefore,  ttie  case 
of  EUo  V.  Oobome^  ubi  supra,  may  he  supported.     If  the  tenants  in  tail 
are  under  age,   trustees  for   supporting  contingent  remainders,  caimot, 
withont  the  direction  of  a  court  of  equity  or  an  adequate  indemnity,  be 
advised  to  lend  their  assistance  in  suffering  recoveries  intended  to  destroy 
tlioae  very  estates  which  they  were  appointed  to  preserve ;  nor  can  a  mort^ 
gagee  be  advised  to  accept  the  title  with  notice  of  the  minority.     But 
when  the  tenant  in  tail  has  attained    the  age  of  twenty-one  vears,  the 
trustees  may  join  in  suffering  a  recofcry  without  hesitation*    Ana  it  seems, 
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Deereg  to  aC' 
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tacking y  \f  pur- 
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brmee,   and 
thereby  gain 
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[  349  ] 


So|  if  the  eigfie  incumbrance  (t)  be  purchased  ib,  after  a  decree 
in  rem,  by  a  creditori  party  (k)  to  that  decree,  it  will  not  protect 
him,  although  he  had  not  notice  of  any  prior  incumbrance  at 
the  time  he  lent  his  money,  as,  in  this  case^  notice  or  not  is  im- 
material ;  for  the  decree  binds  the  purchaser,  and  the  vendor  can 
give  no  title,  when  the  right  to  the  land  is  adjudged  to  another, 
and  the  party  who  gained  the  suit,  hath  a  title,  by  the  decree,  to 
carry  it  into  execution  on  the  land,  into  whose-ever  hands  it  may 
afterwards  come. 

Thus,  in  the  case  of  Wortley  ▼.  Birkhead  (Jc),  where  the 
plaintiff  (after  a  decree  had  been  made  in  1748,  in  a  cause 
wherein  the  plaintiff  and  defendants,  among  other  creditors, 
were  plamtiffs,  for  the  sale  of  the  estate  of  A.,  whereby  the 
Master  had  been  directed  to  enquire  into  the  priority  of  their 
demands)  bought  in  a  judgment  given  in  l694,  and  made  claim 
before  the  Master,  to  have  it  tacked  to  his  mortgage,  and  there- 
by to  be  paid  before  the  defendant's ;  as  to  which  the  Master  re- 
fused to  make  any  report :  whereupon  the  plaintiff  filed  his  bilf, 
and  one  question  was,  whether  he  could  tack  the  incumbrance 

(f)  9  Ves.  477.    9  Ch.  Ca.  48.  [Et  vide  S.  L.  Dowse  v.  Rii«,  9  Mod. 

(k)  IVortley  v.  Birkhead^  9  Ves.      38.    2  Com.  Dig.  Chan.   (4  W.  28)^ 
571.    S.  C.  3  Atk.  809.  2  Vern.  525.      pi.  717,  8vo.  ed.— Ed.] 


Purchaser  qf 
prior  incum- 
bramce  pendente 
UtSy  good. 


Tasking  aUoan 
td  up  to  decree 
<•  setils  pris^ 
riiiesy  not    > 
afterwards* 


that  if  the  pArposes  for  which  they  are  reqaired  to  join  are  fair  aiid  rea- 
sonable, sncn  as  they  themselves  would  have  acceded  to  on  a  settlement 
•f  their  own  property,  they  }ntfht  safely  join  without  its  being  deemed  a 
breach  of  trast.  And  ff  tne  tenant  in  tail  is  in  a  situation  to  suffer  a 
▼alid  recovery  if  he  were  seised  of  a  legal  estate,  trustees  to  preserve 
contingent  remainders  may  there  assist  him  in  the  destruction  of  the  con- 
tingent remainders,  without  its  being  declared  a  breach  of  trust.  But  it 
should  seem  they  cannot,  in  any  case  be  compelled  to  miffer  a  recovery 
contrary  to  their  own  judgment.  See  further  i  Sanders  on  U.  &  T.  294, 
and  Feame  Cont.  Rem.  803.  S25.  et  seq.  7th  edit. 

(K)  And  even  without  his  being  a  party  to  the  suit  of  widch  that  decree 
is  the  termination,  postea,  552. 

(L)  The  printed  reports  of  Wofiley  ▼•  Birkhesdy  fuUy  substantiate  this 
marginal  deduction,  though  the  former  part  of  it  is  not,  in  terms,  adduced 
in  the  text,  For  confirmation  of  the  doctrine  that  a  third  mortgagee  may, 
pendente  lite,  buy  in  the  first  incumbrance  that  confers  a  title  to  tfie  legal 
estate,  and  thereby  acquire  a  preference  to  mesne  mortgagees,  reference 
is  made,  to  p.  552,  postea,  and  to  the  case  of  Belchier  v.  Butler ^  1  Edeo^i 
Rep.  523,  cited  antea  of  this  edit.  p.  455,  note  (B)  fully.  As  to  notice 
created  by  decree,  see  postea,  563,  in  notis.  . 

In  the  case  of  Knott  ex  parte,  11  Ves.  619,  whirfa  has  been  qnestioned 
as  to  otiier  points.  (Sug.  Y.  dt  P.  646,  5th  ed.)  Lord  Eldon  distinctly  ac- 
knowledged tliis  doctrine  as  settled  by  HTortUy  v.  Birkhead.  His  Lordsbrp 
observed,  that  there  was  no  difiiiculty  upon  the  point  as  to  a  decree  to  settle 
priorities.  After  that  you  conld  not  tack  certainly,  {fVortlry  v.  Birkhaaif 
2  Ves.  571.)  for  there  wan  a  judgment  for  the  creditors  that  they  should 
be  paid  According  to  their  priorities:  But  you  might,  as  was  held  in  tbe 
House  of  Lords  in  Belcher  v.  Renforih,  6  Bro.  P.  C.  28,  up  to  the  time  of 
the  decree,  struggle  for  the  tabula  tn  nat^agio,  and  though  the  decree  was 
in  a  sense  only  a  judgment  upon  the  rights,  as  they  stood  at  the  time  the 
bill  was  filed,  yet  it  was  decided  in  that  case,  that  ontil  the  decree  yoa 
night  do  so. 

Another  point  insisted  on  in  Knott  ex  parts,  ubi  auprai  was,   that  a 
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bought  in  after  the  decree  to  his  mortgage  i    Lord  Cliaocellor  WartUy  ▼. 

Hardwicke,  as  to  this  part  of  the  case,  said,  that  there  was  no  ^"'**'*** 

case  wherein  it  had  been  determined  that  9l  puisne  incumbrancer, 

a  party  (m)  in  a  cause,  and  a  decree  made,  in  that  cause,  for  sa-* 

tisfaction  of  incumbrancers  according  to  their  respective  priori^ 

ties,  having  taken  in  a  prior  to  tack  to  hb  puisne  incumbrance, 

should  be  allowed  to  make  use  of  it  in  any  other  shape,  than 

that  in  which  the  original  incumbrancer  might  use  it,  bad  no 

such  purchase  been  made.     He  thought  it  would  be  most  mis-> 

chievous  aud  pernicious,  if  the  court  should  allow  the  doctrine 

of  tacking  to  be  carried  to  that  extent ;  first,  talking  it  upon  the 

terms  of  the  decree ;  all  those  decrees,  where  there  were  several 

incumbrances  before  the  court,  a  sale  directed,  and  every  thing 

necessary  to  clear  the  estate,  in  order  to  that  sale,  proceeded  on 

the  foundation,  that  the  rights  of  tfie  parties  were  to  be  taken       [  550  ] 

as  they  stood  at  the  time  of  the  decree  ;  and  therefore  they  dir 

rected  an  enquiry  into  the  priorities.    What  then  were  thos^ 

priorities?    Why,  such  as  they  stood  at  the  time  of  the  decree : 

not  that  afterwards  the  priority  should  be  varied*    The  aena^ 

reason,  and  justice  of  the  case  required  it  should  he  so ;  for 

Jtherwise,  if,  (where  an  incumbrancer,  or  an  estate,  which  wii^ 
ffected  with  several  charges,  brought  a  bill  for  satisfactipn 
chereof,  and  there  were  all  proper  parties  and  a  decree  for  ik^  as 
between  himself  and  the  owner  of  the  equity  of  redemption, 
some  of  the  incumbrances  being  prior,  others  posterior  to  his) 


commisaioii  of  baokrapt  had  the  same  effect  as  a  decree.     7%af ,  Lord   Commiuwti  of 
Eldon  said,  wsisnotso.    X^e  cominission  wa3  po  jodgment  for  creditors,  baiUar^  and 
It  was  only  a  conye3raiice  for  the  secarlty  of  creditors,  and  the  utmost  decree  to  uitle 
that  could  be  suted  from  aU  the  canef  was,  that  the  qoestion  was  to.  bf  pnorUUtf  dk- 
agitated  between  persons  having  secorities,  and  the  assignees,  as  persons  tiugmehed* 
liaving  securities,  or  as  purchasers  for  vahiable  consideration.    The  point 
being  given  np  as  against  the  mesne  incumbrancer,  who,  it  was  admitted,  was 
to  be  considered  as  having  all  the  rights  of  a  purchaser  for  valuable  con- 
sideration, Uie  case  was  reduced  to  the  question  whether  the  assignees 
were  to  be  so  considered  ;  or  as  having  any  ripht  in  equity  t^vond  what 
the  bankrupt  himself  would  have  had :  the  petitioner  insisting,  mat,  if  tlie 
assignees  com^  to  redeem  under  the  circuraatancet  of  this  case,  he  might 
hold  the  same  language  to  the  assignees  as  he  could  to  tibie  bankrupt. 
namely,  that  there  should  be  no  redemption  untU  afl  the  money  was  paid 
that  was  advanced  on  the  faith  of  the  land. 

In  Sumner  v.  K^%,  2  Sch.  Sc  Lef.  S98,  a  bill  was  filed  by  a  mortgagee  on    Deereejlrti, 
behalf  of  himself  and  other  creditors,  for  a  sale.     Pending  this  suit,  a   thenjudgmeHt 
prior  judgment  creditor,  not  a  party  to  the  cause,  issued  a  eeire  /qruis   ja  ^ectmeni : 
against  the  heir  and  ter-tenants  of  the  mortgagor,  and  obtained  judgment  former  urtfeT' 
at  law,  grounded  on  an  ejectment.    In  the  memm  time  the  plaintiff  in  the  |.^ 
cause  had  obtained  a  decree  to  account,  and  that  the  master  should  ad** 
▼ertise  for  other  creditors  to  come  in  and  prove  their  debts,  &c.    The 
«legtt  creditor  then  moved  for  liberty  to  execute  his  habere  notwithstanding 
the  decree,  but  the  court  would  not  allow  its  proceedings  to  be  disturbed 
by  permitting  any  creditor  to  obtain  possession ;  and  tiierefore  refused  the 
motion. 

(M)  Or  even  without  his  being  a  party ,.^ supra,  n.  (K). 
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lUe. 


one  of  those  defendants,  >ivho  happened  to  be  prior  to  him,  vras 
allowed  to  convey  to  anotlier  defendant,  who  was  puisne  to  him, 
it  would  shut  out  the  plaintiff  after  the  decree  made,  at  which 
time  the  rights  were  considered.     What  would  be  the  coose* 
quence  i     Nothing  could*  lay  a  foundation  for  greater  collusion 
and  contrivance,  between  the  parties,  to  exclude  each  other,  than 
such  a  liberty  would,  and  that  to  the  great  deceit  of  the  plain- 
tiff ;  f3r  then  a  man  would  lose  his  costs  by  such  a  proceedingi 
although  he  bad  a  right  to  his  debt,  principal,  interest,  and  costs, 
according  to  the  respective  priorities ;  that  was  the  direction  of 
this  decree ;  and  there  was  a  sufficient  fund,  according  to  the 
then  right  of  the  plaintiff,  to  pay  all  that  was  due  ;  but  if  thb 
were  permitted,  after  a  decree  w  as  made,  two  of  these  defend- 
ants might,  by  a  collusion,  give  a  third  incumbrancer  more  than 
bis  debt,  and  it  would  be  worth  while  to*  do  so,  in  order  to  ex- 
chide  another,  who  happened  to  be  a  second  incumbrancer. 
It  would  be  carrying  securities  to  market  in  that  manner,  where- 
by the  purchaser  of  them  should  not  only  stand  in  the  place  of 
(he  party  selling,  but  would  acquire  a  new  equity,  which  it 
would  be  mischievous  to  allow  ;   and  therefore  his  Lordship 
said,  he  never  was  clearer  in  opinion  than  upon  this  part  of  the 
case,  as  to  the  general  right 

So,  where  S.  a  puisne  incumbrancer  (/),  after  the  bill 
brought,  and,  after  the  first  decree  made,  and,  in  truth,  after 
the  report,  got  an  assignment  of  an  old  judgment  and  mort- 
gage, expecting  thereby  to  gain  a  preference  to  his  debt ;  tbe 
court  held,  that  the  assignment  obtained  by  him  being  after  the 
decree  made,  he  should  not  profit  by  it  or  change  the  order  of 
payment,  but  should  come  in  according  to  the  time  of  his  own 
incumbrance,  without  regard  to  the  old  judgment  aud  mort- 
gage. 

And  the  law  b  the  same  as  to  incumbrancers  who  are  not 
parties  in  the  suit,  but  who  could  come  in  under  the  decree  \ 
for  they  must  come  in  upon,  and  submit  to,  the  terms  of  that 
decree,  though  no  parties  (m). 

But  a  third  mortgagee  may  purchase  in  a  first  mortgage,  and 
defend  himself  thereby,  notwithstanding  a  suit  be  depending 
between  the  respective  mortgagees. 

Thus,  where  the  second  mortgagee  (;i)  filed  his  bill  iq;aiost 
the  mortgagor,  and  the  first  aud  third  mortgagees  to  be  let  in  to 

(0  Bnttot  V.  Hungerford,  3  Vera.  •        («)  Rolnneon  v.  JDmMit»   1  Bra. 
524,  pi.  5.  [S.  C.  antea,  461.— JSd.]        C.  C.  63.    S.  L.  Tunur  w.  Riehmtnif 
(M)  2  Vel.  676.  Mipra,  462,  [6f  662,  postea.— £d.J 
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pay  off  the  first  mortgage,  and  that  then  the  estate  should  be 

sold,  his  own  mortgage  paid^  and  the  third  be  satisfied  out  of 

the  remainder;    and   pending  the  suit  the   third    mortgagee 

bought  in  the  first  mortgage;  it  was  determined  that  by  this  he 

had  gained  a  priority,  and  should  be  paid  his  whole  money      [  553  ] 

before  the  second  mortgagee  (n). 

However,  in  many  cases  (o)  a  suit  pending  in  equity  against  Suit  nptiee  to^ 
land,  is  a  bar  to  alienation;  for  pendente  lite  nihil  inno-  ^^^tw^t^ 
vetur{o):   therefore  the  vendor  of  lands,  pending  a  suit  in  ulUiuiio^. 

(o)  Vide  fVonUy  v.  Earl  of  Sewrbwwgh,  3  Atk.  992. 

(N)  In  Maekretk  ▼.  SymrnonSf  15  Ves.  St9,  the  Lord  Chancellor  aiked  JLoni  JSMon't 
if  there  was  any  cane  where  a  third  mortgagee  had  excluded  the  second,  kini  that  n^Hee 
if  the  first  mortgage,  when  he  conveyed  to  the  third,  knew  of  the  second,   to  friar  wtort- 
The  case  of  Robinson  ▼.  Davidson^  cited  in  the  text,  must  certainly  be  the  gagee^oecond 
case  sought ;  there  the  first  mortgagee,  when  he  conveyed  to  the  thirdly  had  ekmrgty  wwld 
a  bill  filed  against  him  by  the  second,  which  was  clear  notice  of  the  second  prevent  hie  hU- 
charge.    But  this  may  be  said  to  be  constructive  notice  only,  and  no  proof  img  hit  m&rt* 
of  the  first  mortgagee's  knowledge  of  the  second  incumbrance,  though  he  gtige  to  IJMrd 
onght  to  have  known  it.    To  meet  this  slender  objection,  it  is  observable,  inemnhrvneerf 
that  another  case  has  been  decided  where  the  first  mortgagee,  when  he  con-  eaneidered  «»> 
yeyed  to  the  third,  had  not  only  notice  of  the  second  mortgage  by  means   tenaUe* 
of  a  bill  filed  against  him  for  redemption,  but  bad  actually,  by  his  answer, 
svbmitted  to  1^  redeemed  by  the  second  mortgagee,  vet  a  conveyance  by 
him  to  the  third  mortgagee,  before  any  redemption  by  the  second  mort- 
gagee, was  held  good.    See  Belchier  v.  ButUr,  cited  antea,  455,  of  this 
edit  n.  (B) ;  and  It  may  be  asked,  if  notice  to  the  third  mortgagee  of  the 
second  incumbrance,  at  the  time  of  his  pnrchase  of  the  fint  mortgage, 
be  immaterial,  why  should  notice   of  such   second  incumbrance  to  Die 
person  who  is  about  to  sell  bis  prior  mortgage  to  the  third  mortgagee, 
raise  an  impediment  to  the  sale?    Does  not  the  law,  which  confers  on 
one  person  a  right  to  purchase,  also  confer  on  some  other  a  power  to  sell  i 
for  otherwise  there  could  be  no  pnrchase,  and  the  law  allowing  a  pnr- 
chase, would  be  nugatory  and  useless.    But  it  may  be  said,  that  a  col- 
lateral law  might  enact,  that  such  power  of  sale  should  be  exercised  with 
certain  restrictions,  as  that,  if  tiie  vendor  have  notice  of  a  menu  claimant, 
who  has  more  equity  than  the  intended  purchaser,  in  fact,  a  quaei  right  of 
pre-emption,  that  then  the  vendor  shall  not  sell  without  giving  to  such 
meene  claimant  the  option  of  first  purchasing  the  article  for  sale.    It  most, 
however,  be  remembered,  that  a  mortgagee  b  a  purchaser  pro  tanto^  and  to 
the  extent  of  his  charee,  has  an  unshackled  interest  in  the  proiierty  mort- 
gaged,  which  he  may  dispose  of  from  time  to  time  as  he  shall  deem  ex- 
pedient; and  that  a  first  mortgagee  has  notliing  to  do  with  the  ulterior 
incumbrancers  who  take  estates  subordinate  to  his.    It  may  also  be  ob- 
aerved,  as  an  analogous  case,  that  a  trustee  is  not  prohibited  from  selling, 
or  a  purchaser  from  buying  the  trust  estate,  except  so  far  as  tne  trustee 
will  thereby  become  liable  for  a  breach  of  trust,  and  the  purchaser,  if  he 
have  notice  of  the  trust,  will  himself  become  the  trustee.    A  little  re- 
Hection  would   suggest    many   inconveniences    attending  the  rule  above 
hinted  at  bv  the  noble  Lord  ;  and  the  Editor,  with  much  deference  and 
hamiUty,  submits,  that  on  principle  it  could  never  be  supported,  and  that   . 
since  two  cases  have  been  found,  which  answer  the  question  proposed  ia 
the  affirmative,  and  which  say,  that  though  the  first  mortgagee  knew  of 
the  second  mortgage   or  incumbrance  when  he    conveyed  to  the  third 
anortgagee,  yet  that  such  knowledge  shall  not  vacate  or  affect  the  sale 
and  purchase,  all  imporamce  which  necessarily  attaches  to  a  hint  from  so 
lilgfa  an  authority,  must  fall  to  the  ground.     l*his  case  of  Mackreth  v. 
SjfiftmoM  n  stated  by  Mr.  Sngden  to  have  been  re-heard  by  the  Lord 
Chancellor  with  the  assistance  of  two  Judges.    Sugd.  V.  &  P.  466.  5th 
edit.     But  no  report  of  the  re-hearing  has  yet  appeared. 

(O)  This  maxim  is  not  universally  true,  and  therefore  the  learned  author  SttU  not  har  lo 
w^ry  properly  qualifies  his  proposition  with  the  words  **  in  many  cases  a  suit  gUenation, 
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equity  against  them,  cafi  give  no  title  bat  what  will  be  sobject 
to  its  issue ;  but  it  is  (he  pendency  of  the  suit  that  creates  the 


drpendiDg  is  a  bar  to  alienation."  A  6nt  mortfeagee  beia^  a  defendant, 
may  convey  to  a  judgment  creditor  also  a  defendant,  in  a  suit  by  a  second 
mortgagee,  and  the  purchaser  pendetde  Itfe,  may  bold  against  the  plaintif 
until:  bis  Judgment  be  redeemed.  Turner  v,  lUehmtmdf  t  Vem.  81.  Tke 
maxim,  that  aii  alienation  by  the  defendant  pendente.  Hte  is  absolutely  void 
as  ag^nst  the  plaiatiflF,  engenders  this  consequence,  that  thoogh  the  bill 
should  be  dismiss^,  the  purchaser  could  not  sue ;  which  cannot  be  admitted. 
The  cases  import  no  more  than  that  the  suit  may  be  carried  on  withont 
bringing  before  the  court  the  purchaser  pendente  lite.  In  Meicmif  ▼.  Pnlner- 
toft^  2  Yes.  ic  B.  204.  S,  C.  1  ibid.  180.  and  18  Yes.  84,  the  Yice-Chancellor 
adopted  this  mode  of  argument,  and  held,  that  the  effect  of  the  maxim  pen- 
dente Ute  nihil  imtovetuTf  if  understood  as  making  the  conveyance  wholly  in- 
operative, not  only  in  the  suit  depending,  but  absolutely  to  all  purposes  ia 
all  future  suits  and  all  future  time,  was  founded  in  error.  If  that  roaiim 
could  be  carried  so  fSeir,  it  would  produce  this  consequence,  that  if  the 
suit,  instituted  bv  the  wife  against  her  husband,  in  the  case  before  the 
court,  failed,  and  the  purchaser  instituted  a  new  suit  to  avail  hfanself  of 
his  purchase,  he  could  have  no  benefit  Of  it  in  law  or  equity,  being  null  and 
vt)id  when  executed.  TlieAe  expressions  were  to  be  taken  in  a  qualified 
sense,  and  the  tme  interpretation  of  this  rule  was,  ttaX  the  conveyance  did* 
not  vary  the  rights  of  the  parties  in  thi^t  suit :  that  it  gave  no  better  ri|^t, 
having  no  effect  with  reference  to  any  beneficial  result  against  the  plaintiff' 
in  that  suit ;  and  it  was  very  reasonable  that  tiie  litigatmg  parties  should 
be'  exempted  from  the  necessity  of  talking  notice  of  a  title  acquired  under 
such  circumstances.  With  regard  to  them,  it  was  as  if  it  had  never  ez- 
ifttedy  otherwise  suits  would  be  indeterminable  if  one  party  pending  the 
suit,  could,  by  conveying  to  others,  create  a  necessity  for  introducing  new 
parties.  The  voluntary  act,  therefore,  of  the  defendant  conveying  to 
another,  could  not  vary  the  situation  or  affect  the  rights  of  the  plaintiff. 
The  Ks  pendent  was  presumptive,  if  not  actual,  notice,  and  the  pnrdiaaer 
was  in  me  same  situation  in  which  the  vendor  stood,  upon  this  plain  pria- 
dple,  that  the  suit  was  to  be  decided  according  to  the  state  of  things  when 
it  was  instituted,  and  the  rightn,  however  tliey  might  be  varied  by  death, 
bankruptcy,  &c.  could  not  be  affected  by  the  voluntary  act  .of  either  ]»arty. 
In  the  case  before  the  court,  a  voluntary  settlement  had  been  made  by  tibe 
defendant  in  faVour  of  the  plaintiff",  who  filed  a  bill  to  have  the  'trast 
thereof  performed ;  but  pending  the  suit,  tlie  defendant  sold  the  estate 
^  tb  a  purchaser;  and  it  was  held  that  he  had  a  right  so  to  do.    In  fike 

manner  if  there  be  a  settlement  with  power  of  revocation,  the  settlor  may 
revoke  the  settlement,  althongh  a  suit  be  depending  for  carrying  it  into 
execution.    See  Af^caf^  v.  Pu/v«rf<^,  ubt  supra. 
Sale  pendente  In  a  case  where  a  devisee  of  lands,  charged  with  the  payment  of  debti, 

Ute  notrotd,  gold,  pending  a  suit  by  the  creditors  for  a  sale  and  payment  of  the 
hmtvoidiUfU  debts,  it  was  held,  that  such  an  alienation  would  be  absgbUeig  nmL 
•aljf.  Sed  quare  the  substitution  of  the  word  *'  voidabW*  for  the  words  *'  ab- 

bsolutely  void ;"  and  see  ante^i  of  this  edit.  p.  224,  n.  (M).    In  GatkeU 
v.  DttfdJN,  2  Ball.  &  Bea.  167,  Lord  Manners  observed,  that  the  role  of 
the  court  undoubtedly  was,  that  any  interest  acquired  in  the  snbject- 
nmtter  of  a  suit  pending  'the  suit,  was  so  fa^'  considered  a  nullity,  that  it 
could  not  avail  against  the  plaintifTs  title;  and  if  this  role  were  not  at- 
tended to,  there  would  be  no  end  to  any  suit.    The  justice  of  the  Court 
of  Chancery  would  be  evaded,  and  great  hardship  and  inconvenience  to 
the  suitor  necessarily  introduced.    It  was  extremely  difficult  to  draw  any 
line,  yet  very  dangerous  to  allow  a  rule  to  be  frittered  away  by  exceptions^ 
Pfoperfy  in         But  it  was  a  general  rule,  that  whoever  dealt  with  the  defendant  for  aa 
que§tion  dealt       interest  in  the  property  in  question  af^er  a  bill  filed,  so  dealt  with  hio, 
withy  is  sulyect    subject  to  the  decree  which  might  be    eventually  pronounced,  and  his 
to  decree.  Lordship  cited  IVinehetter  v.  Beaver j  3  Yes.  314  ;  Garth  v.  H'ord,  2  Atk. 

174,  and  H^inchetter  v.  Piiyu^,  11  Yes.  194;  in  which  latter  case  the  noble 
Lord  observed,  that  Sir  William  Grant  was  of  the  same  opinion  with 
himself,  the  only  doubt  in  that  case  being,  whether  it  might  not  be  ne- 
cessary to  institute  a  suit  to  defeat  tlic  conveyance,  but  none  existed  with 
regard  to  the  result  of  such  a  suit.    See  further,  663,  postea,  mnoffs. 
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nottce,  for  as  it  18  a  transaction  in  a  •overeiga  court  of  justice, 
it  ia  supposed  all  people  are  attentive  to  what  passes  there ; 
aad  to  prevent  a  greater  miachief  than  would  arise  bj  people's 
purchasing  a  right  under  litigation  and  then  in  contest  (p). 

J.  F.  having  oiiljr  oae  daughter^  and  desiring  to  keep  part  of  Deviiee  ohiahiM 
bis  estate  in  his  name  (p\   by  wUI,  made  in  1684,  devised  m  jj^f*  ^;;jj?|^ 
messuage  to  F.,  his  near  kinsman,  in  tail  male,  with  remainder  ^henUtjA  get$ 
over,  and  gave  his  lands  in  Sussex  to  his  daughter,  who  marned  TmH^^l^f 
J>. ;  they,  with  C,  were  supposed  to  have  destroyed  the  will  "^^  ^y  ^^ 
after  the  death  of  the  testetor.    F.  brought  hb  bill  against^,  pm^hj^ 
and  his  wife;  and,  in  1687,  obtained  a  decree  to  hold  and  en*  ^1^^ 
joy  the  lands  according  to  the  will  against  them,  and  all  claiming  •/  M>,  wiik 
under  them.    The  estate  devised  to  F.,  having  been  mortgaged  T^Zf^* 
bjthe  testator  prior  to  his  will  to  B.  for  100/.      N.  pending  ^i^MtodU- 
the  suit  bought  in  B/s  mortgage^  and  purchased  the  equity  of  decrie^iwrio 
■edemptioQ  from  D.  and  his  wife.    N.  was  served  with  the  |]^^^  "'^ 
former  decree,  and  appeared,  and  was  examined,,  and  set  out  his  cuntdied. 
title  imder  this,  mortgage,  whereupon  F.  was  put  to  bring  his     L  ^^  ] 
bill  to  redeem.    N.,  by  answer,  alledged,  that  although  he  had 
been  informed  before  his  purchase  that  it  was  pretended  there 
had  been  such  will  made,  yet,  upon  enquiry,  be  had  been  as- 
sured and  satisfied  that  it  was  destroyed  by  the  testator  in  hto 
life«>time,  and  therefore  he  proceeded  in  bis  purchase,  and  in^ 
sistied,  that  the  former  decree,  to  which  h^  was  no  party,  was 
unjust  in  decreeing  the  lands  to  be  enjoyed  according  to  the 
will ;  but,  in  regard  he  purchased  pendente  lite,  and  with  notice 
that  diere  was  a  will,  the  court  would  not  admit  him  to  examine 
the  justice  of  the  former  decree,  or  to  try  at  law  whether  such 
will  was  cancelled  or  destroyed  by  the  testator,  but  declared  he 
abonld  be  bound  by  the  former  proceedings,  and  decreed-  the 
redemption  of  the  mortgi^e  to  the  plaintiff. 

And  where  it  is  only  a  decree  of  account,  and  not  such  a  one  Decree  to  ae- 
ns  puts  a  conclusion  to  the  matter  in  question,  that  is  still  such.  ^^  oMwUk 
m  suit,  as  affects  people  with  notice  of  what  is  doing.  ^*^^  (Q> 

(]»>  Fimeh  v.  JVdvidbjR,    S  Vera,      doctrine  of  notice  is  extendod  to  a 
S17  ;  et  vide  FUmutgy,  Page,  Fincli,      crimiDai  case.    3  P.  Wms.  116. 
StO.     £t  Herbert's  case,  wliere  tliis 


(P)  Bat  such  a  pendency  of  rait  mmt  be  real  and  not  coUostye,  t  Cli.  N&  nUu$  hf 
Ca.  116  ;  et  vide  antea,  316,  of  this  edition ;  and  postea,  p.  &6S,  tm  mUi$, .  colkmoe  nit. 
lor  further  as  to  notice  created  by  a  suit  in  chancery. 

(  Q)  S.  P.  in  Culpepper  v.  Ast9Hf  antea,  tl6|  of  this  edition ;  et  vide  563, 
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I  555  1 

Centra,  where 
euit  retpecU 
menetf  eeaired 
eneetatef  aad 
nH  etttUi  it" 
aeV. 


[  556} 


PUnmtiffheU 
to  ttrict  proqf 
ff  title  agairnt 
bemtfide  pw" 
ehoier, 

[557] 
PwrehttMe  pen- 
dente lUe  with- 
mit  aetualno' 
iiee  forvalu-' 
Me  emmdera" 
timny  Met  aside, 
9ee  p.  553y 
a.  (n). 


.  Bat  no  case  has  gone  so  far,  and  it  would  be  very  iocoiw 
veiiienty  if  where  money  is  secured  upon  an  estate,  and  tbere  ii 
a  question  depending  in  Chancery  upon  the  right  of  or  aboot 
the  money^  but  it  is  wholly  a  collateral  matter,  as  to  say  that  a 
purchaser  of  the  estate  pending  that  suit  should  be  affected 
with  notice  by  such  implication  as  the  law  creates  by  the  pen- 
dency of  the  suit.  Therefore,  where  A.  and  B.  were  part- 
ners (q),  A.  died  having  made  his  will,  and  devised  to  his 
executors  and  their  heirs,  ''  all  his  real  and  personal  estate,  not 
**  by  his  will  otherwise  disposed  of,  in  trust  that  they  should, 
**  by  charging,  leasing,  or  selling  his  estates,  or  any  of  tfaeia 
''  raise  money  for  the  payment  of  all  his  debts ;  and  what 
**  should  remain,  he  directed  to  be  divided  into  equal  portions, 
share  and  ^  share  alike,  between  his  five  children,  and  left  it  to 
''  his  executors  to  make  proper  allowances  for  their  maio- 
^'  tenance,  until  there  should  be  a  distribution  made  of  his 
^  estates.  A,,  amongst  other  things,  had  a  mortgage  for 
3600/.  In  a  cause  between  the  executor  of  B.,  and  A.*8  exe* 
cutors,  the  mortgage  deed  was  directed  to  be  left  in  the  hands  of 
a  Master  hi  Chancery,  till  the  partnership  account  should  be 
finally  adjusted.  Afterwards  A.'s  executors  conveyed  the  mort- 
gage to  Master  Bennet,  as  a  security  for  one  of  the  executors, 
on  his  appointment  to  be  receiver  of  another  person's  estate. 
And  one  argument  used  by  the  children  of  A.,  in  a  suit  agabst 
the  holders  of  the  mortgage,  by  way  of  security  for  the  doe  dis- 
charge of  the  receivership,  was,  that  there  was  a  suit  at  the  time 
of  the  assignment  about  the  mortgage,  who  was  entitled  to  it, 
and  that  therefore  it  was  void,  as  being  made  pendenie]  lite. 
But  Lord  Hardwicke  said,  that  he  did  not  see  how  this  Ss 
pendens  could  affect  diis  assignment,  unless  it  had' been  deter- 
mined that  this  was  the  mortgage  of  B.,  the  partner  of  A.,  and 
belonged  to  his  creditors,  who  were  the  plaintiffs  in  that  csuse. 
But  that  as  it  was  therein  determined  to  be  A.*s  estate,  there 
was  an  end  of  that  objection. 

But  in  case  of  a  real  purchaser  for  a  valuable  consideratioS, 
pendente  lite,  the  plaintiff  will  be  held  to  strict  proof  of  bis  ova 
title. 

Thus,  where  a  bill  was  brought  by  S.  (r)  agamst  C,  to  have 
the  benefit  of  a  decree,  obtained  against  L.,  for  the  recovery  of 
a  leasehold  estate  held  of  the  dean  and  chapter  of  St.  PauFs; 
C  being  a  purchaser  of  this  estate  from  L.,  pendente  Kte,  bol, 

(q)  Mead  y.Lard  Orrery,  3  Atk..        (r)  Sorrel  y.  C4apeHUrf  jP.Wafc 
f56,  et  vide  S.  L.  ibid.  S9t.  48«. 
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as  was  graved,  for  the  full  value,  and  without  anj  notice  of  S/s 
claim,  or  anj  actual  notice  of  the  suit :  for  the  laintiflf  it  was 
imsted,  that  lliis  purchase,  mwie  pendente  JUe,  was  to  be  con- 
sidered as  ma^e  uqder  an  implied  and  constructive  notice ;  but 
the  court  said,  that  altboMgh,  where  there  was  a  conveyance 
mpde,  pemdeuU  Utej  without  any  valuable  consideration,  and  to 
ttvoid  and  elude  a  decree,  it  ought  to  be  highly  discountenanced ; 
iind,  though  the  alienation  were  for  never  so  good  a  conaidera- 
tiou,  the  purchase,  if  made  pendente  lite,  was  nevertheless  to 
be  set  aside,  yet,  where  there  viras  a  real  and  fair  purchaser, 
without  notice,  it  was  a  very  hard  case,  especially  in  a  court  of 
equity ;  and,  there  being  some  defect  in  part  of  the  proof  in 
deraigning  the  title  of  S.,  leave  to  amend,  or  make  any  new 
proof,  after  publication  was  refused,  and  the  bill  dismissed.  r  553  1 

In  this  case  (s),  the  Chancellor  [Lord  King]  abservvdi  that  it  BardaMp  of 
was  a  difficult  matter  to  search  for  bills  in  equity,  or  to  get  ^  pi$tdtw?no^ 
notice  of  them  ;  many  such  b^ng,  after  filing,  kept  in  the  six  <<^«- 
d^rk^'  desk :  and  dpat  though  the  court  would  oblige  all  persons 
lo  take  notice  of  its  decrees  as  much  as  of  judgments  at  law, 
jet  there  did  not  seem  to  be  the  same  reason  for  obligipg  people 
tp  take  notice  of  the  filing  of  a  bill. 

And  if  a  purchase  or  mortgage  be  made»  pending  a  bill,  to  Bin  u  perpf- 
.perpetuate  the  testimony  of  witnesses  to  a  will  of  land,  the  pro^  »»"  Mtlc!!*^' 
ceedings  may  be  read  against  a  purchaser  or  mortgagee  during 
the  ^t,  although  he  hath  not  notice  either  express  or  implied. 
Tliis  rule  is  foufoded  upon  the  necessity  of  the  case ;  for  if  de* 
positions,  taken  in  such  a  suit,  could  not  be  read  against  a 
purchaser  under  the  heir  at  law  or  devisee,  it  woutd  be  in  their. 
power  to  prevent  such  a  bill  from  being  of  any  ^ect.    For    ' 
iDAtance,  suppose  an  heir  at  law  (having  got  intp  the  possession 
of  an  estate  on  the  death  of  his  ancestor,  and  the  devisee,  being 
oist  of  possession,  brought  a  bill  to  perpetuate  testimony,  and      [  ^^9  ] 
to  prove  the  vrill)  pending  the  suit,  made  a  secret  conveyance 
to  another  person;  if  the  depositions  taken  in  the  cause  could 
not  be  read  against  the  person  who  claimed  nnder  the  heir  at 
hkvr,  the  vriiole  object  of  the  stiit  would  be  defeated. 

Ilie  case  would  be  just  the  same,  in  respect  to  its  conse- 
quences, if  a  devisee,  having  got  into  possession,  the  heir 
Imoogbt  a  bill  of  this  sort,  and  afterwards  the  devisee  made  a 
piivaCe  conveyance ;  if  the  hek  at  law  could  not  read  the  de- 
potations  which  were  taken  in  that  cause  against  a  party  claiming     • 

(«)  Strra  ▼.  CttrpeMtr^  t  V.  Wnu.  483,  et  vide  3  Atk.  243. 

M  M 
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Gwrtk  V.  fTartL  under  him,  the  bringing  the  bill  would  be  of  no  maimer  of 

effect. 

Accordingly^  in  a  caafe  (fl  where  J.  made  her  wiDi  and  thereby 
devised  all  her  real  and  personal  estate  to  C.  and  N.  in  trust, 
that  they  should  sell  the  same  in  order  to  discharge  her  debto 
and  legacies ;  and  that  the  surplns  should  be  distributed  ioto 
three  equal  shares,  one  share  whereof  was  to  go  to  C,  anoAer 
share  to  K.,  and  a  third  to  T.  Soron  after  the  making  the  willf 
[  560  ]  J.  died,  leaving  G,  her  heir  at  law ;  K.  and  T.  were  Papists,  hot 
C4  was  a  Protestant.  In  April,  1736,  T.  mortgaged  her  intc 
rest  in  this  estate  to  W.  for  108/.  In  May,  1736,  a  bill  was 
brought  by  C,  K.,  and  T.  against  6.,  the  heir  at  law,  in  order 
to  perpetuate  the  testimony  of  the  plaintiffs  witnesses,  and  to 
prove  the  will  of  J.  On  the  3d  of  January,  1737»  W«  pur- 
chased of  T.  her  equity  of  redemption  in  this  estate  for  1000/* 
On  the  8th  of  January  following,  G.  put  in  his  answer  to  die 
bill,  insisting  thereby,  among  other  things,  that  K.  and  T.  were 
Papists,  and  consequently  incapable,  by  the  statute  of  11 
William  3,  to  take  by  the  will  of  J.  In  that  cause,  G.  examined 
several  witnesses,  to  shew  that  K.  and  T.  were  Papists.  A  bill 
was  then  brought  by  G.  against  C,  K«,  and  T.,  and  likewise 
against  W.,  in  order  to  set  aside  the  wiH  of  J<,  with  regard  to 
two-thirds  of  her  real  estate,  which  waa  to  be  sold,  and  die 
money  arising  from  the  sale  to  be  paid  to  K.,  «id  T.,  and  like- 
wise, that  K.,  T.,  and  W.  might  account  for  the  profits  of  tfaoie 
shares.  After  the  answers  to  this  bill  were  come  in^  an  order 
was  obtained,  that  the  depositions  in  the  former  cause  might  bo 
[  561  ]  read  in  the  present  one  saving  just  exceptions ;  but,  on  offering 
them  to  be  read,  it  was  ot^cted  on  the  part  of  W.,  that  they 
could  not  be  read  as  against  him,  he  being  tio  party  to  die 
former  suit,  his  mortgage  being  made  before  the  filing  of  that 
bill,  and  his  purchase  of  the  equity  of  redemption  having  been 
before  the  answer  of  G.  came  in. 
Judgment  of  ,  But  the  Lord  Chancellor  was  of  opinion,  that  these  deposi* 
^'^'  tions  ought  to  be  read ;  and  his  Lordship  distinguished  betweea 

the  mortgage  to  W.,  and  his-  purchase  of  the  .equity  of  r^ 
demption  ;  for,  as  to  the  mortgage,  which  was  stated  to  have 
been  made  before  the  filing  of  that  bill,  his  Lordihip  was  cf 
opinion  that  none  of  the  depositions  taken  in  that  cause,  coM 
any  ways  be  read  to  affect  that ;  but,  wkh  regard  to  the  pur* 
chase  of  the  equity  of  redemption,  which  was  made  sultfequert 

(/)  Gwrth  ▼<  Cravford.  Bara.  Kep.  450.    5.  C.  By  aame  of  Gcrtft  Vr 

fVurd,  2  Atk.  175. 
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to  the  filing  tJie  bill,  they  ought  to  be  read ;  and  his  Lordship 
said,  that  the  answer  not  coming  in  until  after  the  equity  of 
redemption  purchased,  made  no  difference,  for  it  very  often 
happened  by  the  ordinary  indulgences  which  were  given  to  the 
putting  in  of  answers,  that  an  answer  did  not  come  in  to  a  bill 
Until  long  after  it  was  filed.  r  55^  i 

But,  in  general^  a'bill  (ti)  that  cannot  be  brought  to  a  hearing,  NoiispewUnM 
cannot  properly  create  a  lU  pendens,  so  as  to  affect  a  purchaser,  2It  btkuu^. 
claiming  under  one  of  the  parties,  after  filing  of  the  bill. 

And  it  seems,  that  a  decree  (x)  in  a  court  of  equity,  for  Decree  for  fkth 
money,  does  not  affect  a  purchaser  for  a  valuable  consideration,  ^J^J^j^J*^ 
without  notice  thereof^  any  more  than  a  judgment  at  law ;  for  a  pwehater  wUk- 
decree  is  not  of  superior  force  to  a  judgment;  nay,  its  effect  is  deb^  decree 
inferior ;  and  where  it  is  said  a  decree  is  equal  to  judgment,  or  «•'««« ««  9^- 
to  be  paid  equally  therewith,  this  must  be  intended  only  out  of 
the  personal  estate,  for  a  decree  for  a  debt  does  not  bind  the 
real  estate,  it  acting  only  in  personam,  not  in  rem ;  and  the 
remedy  upon  a  decree  to  affect  the  land,  is  only  for  a  contempt^ 
whereupon  the  party  proceeds  to  a  sequestration,  and  that  is 
but  a  personal  process,  as  appears  by  its  falling  and  abatbg  by 
the  death  of  the  parly. 

A  bill  of  discovery  depending  wilt  not  prevent  eMn  a  party   Tae^lsvug  noi   . 
to  the  suit  from  securing  himself,  by  purchasing  in  an  incum-  {|/7'?  litMo-. 
brance  prior  to  his  own.    Thus  {y)  where  L.,  the  defendant  in  **^«         ^ 
the  cause,  having  an  incumbrance  on  the  lands  in  question,       L    ^    i 
subsequent  to  the  plaintiffs,  and  the  bill  being  against  him  and 
other  incumbrancers,  to  discover  their  incumbrances  purchased 
of  W.,  who  was  a  defendant,  had  the  first  incumbrance,  and 
had  assigned  to  L.  pendente  lite ;  the  question  at  the  hearing 
was^  whether  the  defendant  L.,  who  had  a  mortgage  subsequent 
to  the  plaintiffs,  should  help  himself  against  him   by  buying 
in  W.'s  incumbrance  that  was  prior  to  both  ?    It  was  resolved 
be  might  lawfully  do  so;  and  the  plaintiff 's  bill  was  dismissed 
^tfaoQt  costs  (B). 

f«)  GarfAv.  Cr<ii(!^ord,Barn.lt(!p.  4&.  £t  vide  S  t>.  Wins.  401,  etCS^ 

454.    S.  C.   S  fiq.  Ca.  Abr.  687,  pi.  Ump.  Talb.  217.    S  P.  Wms.  6«f « 

tS.  1  Vc8.  496. 

Cjt)  SearU    v.  Lwuf,    t  Vern.  88.  iy)  Hawkins  v.  Taylor,  2  Vera.  29* 

1  BUi-  Ca.  Abr.  3S2,  pi.  4.  2  Ch.  Ca.  [et  vide  2  Ve«.  571.— Ed.] 


(R>  The  desiini  of  this  note  is,  to  consider  the  modem  nnderstaDding  of  0/  nolie  e  by  li 
the  professioo,  with  regard  to  what  notice  is  created  by  a  tis  pendens  and  a  pendens  and  de 
decree.  cree, 

lst«  As  to  a  lis  pendens.    To  constitnte  a  lis  pendens^  a  bill  must  be  6Ied    Us  pendens  de^ 
and  A  sabpoena  served,  but  the  service  of  a  subpiena  alone,  will  not  be  sotii-  fined. 
eient  to  create  a  pendency  of  suit.    Tlie  effect  of  a  lis  pendens  commenees 
ftons  <^*  time  of  serying  the  subpoena.    The  qaestion  in  dispute  most  relate 
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sm  to  Me-         Agmiz\  if  a  mortgagee,  having  had  notice  of  incambraacei^ 

tU§e  mo  ob- 

MaeU  to  taO^  ^^^  Gruwold  v.  Martkm,  2  Ch.  Ca.  170,  antea,  359. 


WhMtramU 

mmotheckotAf 

pnooecMied, 


Lit  pendeno  is 


notico. 


Xtghi  qf  pUtiw 
tiff  cannot  be 
altered  during 
mii» 

iHlrc&i«r  pen- 
dente title  bound 
by  decree. 


to  the  eftate,  and  nat  avrely  to  money  lecareil  upoa  it;  {Woreik^  ▼.  Seer* 
borough,  3  Atk.  392.)  bat  a  bill  to  perpetuate  the  testimony  of  witiwmet 
and  to  establish  a  will,  will,  it  seems,  be  a  saffieient  Ua  fendenM  to  affect  a 
parchate#. 

Where  a  person  Is  to  be  affected  with  a  U$  pendene^  there  ought  to  be  a 
clone  and  continued  proiecation  of  the  lait.    jPrtteoa  v.TMbi^  i  Vem.  §86. 
Lord  Bacon^  in  his  Law  Tracts,  p.  282.  edit  1737,  seems  to  require  the  same  de- 
gree of  diligence ;  at  least  he  directs,  that  if  a  pnrcliase  be  madep€Nrfaif<  tUc 
After  some  long  faatermimion,  that  shall  rary  the  iodgment  of  te  ooartfrom 
the  common  case.    But  (he  rule,  thooah  reasonable,  says  Lord  Nottingham, 
fn  his  Prolegomena  of  Equity,  c.  15,  w  not  always  obserred  -,  for  in  Mnrtim 
▼.  StUes,  1663,  [8.  C.  aomtM  SKyfe  ▼.  Afartm,  t  Ch.  Ca.  150.],  the  bill  was 
filed  In  1640,  and  abated  by  death  in  1648;  a  bill  of  revivor  was  filed  in 
1662,  and  die  parefaaoe  was  in  1651,  and  yet  the  purchaser  was  bomd.    He 
purchase  there  was  subseqnent  to  the  abatement,  and  previous  to  the  re- 
vivor. Lord  Nottingham  adds,  because  by  relation  of  the  bill  of  revivor, 
It  was  pewdeMte  Kle,  per  Clarendon,  GhaDcellor.    In  regard  to  the  abateaeot, 
by  the  death  in  1648,  the  late  Master  of  the  Rolls,  in  a  modem  case,  thongfat, 
raat  if  the  mortgagees  had  acquired  their  title  doring  the  abatement  of  the 
suit  there  would  have  been  great  difficalty ;  bat  his  Boaoar  cited  the  above 
passages  from  Lord  Nottingham's  Prolegomena,  as  authority  ^or  the  position, 
that  a  pnrchater  during  the  abatement  m  flie  suit,  will  be  boand  ia  the  sbbk 
manner  a^  if  tha  suit  were  in  fall  prosecution ;  observing,  that  the  Lord 
Keeper  Nottingham  did  not  conceive  it  deserving  of  remark,  that  the  pnr- 
ehaae  vras  made  during  an  abatement,  and  the  purchaser  was  not  a  party  at 
tlie  time  of  the  revivor.    But  it  was  not  necessary,  added  Sir  W.  Grant,  to 
give  any  opinion  upon  \  that,  for  undoubtedly  in  the  case  before  him,  the 
•uit  was  depending  when  the  mortgages  were  made.  /Therefiire  the  mort- 

Sgees  could  never  establish  in  Chancery  a  ri^ht  to  redeem. — ^Thns  the  point, 
ftt  a  dose  coatinned  prosecution  of  the  smt,  is  necessary  to  create  a  fit 
penden$y  remains  still  undecided.  But  the  |)robabilities  are  in  £ivour  of  the 
Lord  Keeper's  doctrine,  unless  perhaps  it  can  be  proved,  that  flagrant 
laches  are  attributable  to  Ibe  plaintiff,  in  not  reviving  aad  contianiag  the 
proceedings. 

A  lie  pendent,  either  at  law  or  in  equity,  is  constructive  notice ;  and  vfao- 
aver  purchases  while  a  salt  is  depending  will,  by  eonstmction  of  eqaity,  have 
notice  of  that  suit,  and  most  abide  by  ail  its  consequences,  Co.  Litt  Hb,  h> 
tbr  otherwise  the  party  might  alien  the  land  and  baffle  justice.  Amoa. 
iVera.  318,  and  see  Se(f  v.  Mndoge,  ibid.  459;  and  this  doctrine,  it  is  said, 
prevents  a  traffic  being  made  of  litigated  titles.  Hiem  ▼.  MiU,  12  Ves.  180. 
£t  vide  S.  L.  Moor  v.  Moor,  Barn.  C.  C.  407. 

In  equity,  by  means  of  a  l>ill  of  revivor  and  snpplementaiy  bills,  boni 
executors,  administrators,  devisees,  assignees  of  bankrupts,  husbands,  A:c. 
may  be  Introduced  into  the  suit,  although  Ihey  origiaatty  were  not  purtiMi 
But  the  defendant  cannot,  by  will  or  1^  any  other  means,  alter  the  fights 
of  the  plaintiff^  though  he  may  change  the  parties. 

In  The  Bishop  of  JVinehester  v.  Pom,  11  Ves.  197,  an  olgecfioa  wai  Itken 
to  the  Master's  report,  that  two  mortgagees  of  Uie  equity  of  rcdenptien . 
were  not  brought  before  the  court;  and,  tharelbre,  that  they  were  not  boand 
by  the  decree  of  foreclosure.  The  answer  was.  that  they  became  mort- 
gagees after  the  bill  of  foreclosure  vras  filed,  ana  one  even  after  the  decree 
nist.  It  was  however  contended,  that  this  answer  was  not  sufficient  in  law : 
and  first,  it  was  argued,  that  all  incumbrancers,  at  whatever  period  (hqr  ^ 
come  such,  must  be  made  parties  to  the  suit  to  be  bound  by  the  decree:  and 
secondly.  That  supposing  that  not  generally  so,  yet  in  this  case  the  suit  baviag 
abated  by  the  death  of  the  mortgagor,  th^  plaintiffs  ooght,  when  they  revived, 
to  have  made  parties,  all  who  had  at  that  tlnw  any  interest  in  the  estate.— 
According  to  the  opinion  of  Sir  William  Grant,  M.  R.,  there  was  no  ibnad- 
ation  for  either  proposition,  for  both  of  them  seemed  to  be  in  direct  oppo- 
sition to  the  established  rule  of  the  court,  as  to  tho  effect  of  the  Ut  pendenu 
Ordinarily  it  was  true,  the  decree  of  the  court  Umnd  only  the  parties  to  the 
suit.  But  he  who  purcbases  daring  the  pcodeacy  of  the  suit,  wiU  be  boand 
by  the  decree  that  might  be  made  agalnpt  the  person  from  wbo«  he  deiivcd 
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and,  baying  been  teadered  bis  aMney,  afterwards  procures  a 


tille.  Tlie  littgatiiig  parties  are  exempted  from  the  necesiity  of  takiog  may 
notice  of  a  title  so  acquired.  As  to  them,  it  is  as  if  no  soch  title  existed ;  other- 
wise soits  would  be  iDdetenninable,  or,  whidi  would  be  the  same  io  effect, 
it  woald  be  in  the  pleasure  of  one  party,  at  what  period  the  suit  should  bo 
detenniaed.  The  rule  might  sometimes  operate  witii  hardship  upon  those 
who  purchase  without  actual  notice,  yet  general  convenience  required  ita 
adoption,  umI  a  mortgage  taken  patdaUe  tte,  could  not  be  exempted  from  its 
operation. 

And  8ir  William  Grant,  adopting  the  tamguage  of  Lord  Hardwire  in   Anw  lives  io 
€UHk  ▼.  Wmrdy  f  Atk.  174,  asked,  whether,  if  during  a  suit  by. the  mort-   wmig^fee, 
gagor  Ihr  redemption  he  should  assign  his  equity,  and  in  the  final  hearing    Ht^ttgh  demt 
•f  the  caase  there  should  bo  a  decree  amdnst  him  alone, — ^whether  the    ^  ^gmhui  re- 
assignee  of  the  equity  of  redemption  woidd  not  be  bound  by  the  decree?   pramtrntim  qf 
A  firtimri^  the  mortgagee  woald  be  entitled  to  the  benefit  of  the  rule  where   wiarigtigtr* 
he  was  not  passive^  but  was  actually  prosecuting  his  remedy ;  which  would  be 
wholly  frnitless,  if  Uie  mortgagor  could  by  making  new  mortgages,  com^ 
him  to  add  new  parties.    And  his  Honour  observed,  that  the  case  before  bmi 
was  not  concerning  the  legal  estate  acquired  during  the  suit,  in  which  in* 
stance  it  might  be  necessary  in  order  to  avoid  it,  to  have  recourse  to  a  new 
suit,  hat  it  was  a  mere  cqaitv  to  be  pursued  only  in  equltv,  and  tiiere  it 
could  not  be  pursued  with  efllect;  and  if  the  mortgagees  could  be  bound  by 
a  decree  against  the  mortgagor,  did  net  the  consequence  follow,  that  they 
should  be  bound  by  the  decree  asainst  hb  representative^  The  heir  and 
devisee  were  merely  in  the  place  of  the  original  party.    Their  title  was  by 
bis  death,  and  the  suit  against  them  stood  in  the  same  plight  as  it  did  agaiast 
him ;  et  vide,  what  is  said  of  this  case  by  Lord  Manners,  in  Gmikett  v« 
Jhirdhi,  t  Ball  &  Bea.  167,  cited  antes,  54«,  of  this  edition,  n.  (O). 

Lord  Manners,  in  a  modem  case  (ilfoore  t.  ai*Nam«arm,  9  Ball  Si  Bea.    Whether  emi 
186),  truly  observed,  that  it  was  undoubtedly  a  rule  well  founded  in  prin-    mnut  be  tasri- 
<nple,  that  where  a  person  takes  a  lease  from  a  defendant  peadca<f  tiite  of  iutcdiesriastdt 
lands  which  are  the  subject-matter  of  the  suit,  and  the  title  to  which,  as    ceaMyuuM 
well  as  the  possession,  are  claimed  by  tlie  bill,  the  Court  of  Chancery  wia    made  pendsaff 
]»ay  no  regard  to  a  lease  so  obtained,  but  will  execute  its  process  by 'giving    Hit. 
possession    to   the   claimant;   nor  would  the  court  on  motion  relieve  a 
person  so  dispossessed,  but  leave  him  to  institate  a  suit,  for  the  purpose  of 
rendering  the  title  so  acquired  available  if  he  could.    The  court  therefore 
would  not,  on  motion  of  a  creditor  coming  in  under  a  decree,  directing  a 
safe  of  hinds  derised  for  payment  of  debts,  set  aside  « lease  obtained  p«a- 
dente  Ute  from  the  devisee  under  the  will  with  a  leasing  power;  for  the  cre- 
ditor coming  in  under  the  decree,  derived  title  from  the  same  instrument, 
which  gave  him  a  right  to  a  sale.    He  could  not  dierefore  complain  of  the 
lease  unless  there  should  be  a  deficiency  to  pay  the  debts,  and  then  Lord 
Manners  apprehended  there  must  be  a  suit  instituted  for  the  purpose  of  set- 
ting aside  that  lease.    But  whatever  might  be  the  result  of  such  a  suit,  the 
court  could  not  in  a  smnmary  way  by  motion  set  aside  the  lease. 

In  Dal^  V.  Kelbf,  4  Dow.  P.  C.  428,  it  was  made  a  question  whether    ftrjuther  bmH- 
one,  becoming  mortgagee  of  an  estate  in  litigation  pendente  Ute^  without   gagee  aiay  up- 
making  himself  a  party  to  the  suit  below,  might  appeal  from  the  decree  in   peaL 
the  name  of  the  party  mortgagor,  who  refused  to  appeal.    This  point  was   jij^n^  tfUgai 
sot  decided ;  but  from  some  obaervatiotts  of  the  learned  Lords,  it  seemed    ^^i^  pendeiUe 
to  be  considered  requisite,  that  where  an  estate  in  litigation  in  equity  is    ^^^  ^i^  ^ 
aliened  pendente  iitey  the  alienee  having  the  legal  estate,  should  be  brought    ^^^  p^9  ^ 
before  the  court  in  order  to  convey.    But  the  court,  it  was  said,  would  re-   ^gt^o^^ 
strain  vexatious  alienations  pendente  Ute.    4  Dow.  440.    £t  vide  fiirtiier  as  ' 
to  tltis,  latter  end  of  note,  p.  559,  antea  ;  and  as  to  the  efiect  of  a  lis  pea- 
dene  on  transactions  between  third  persons,  see  FaUeaer  v.  O'Brien^  %  Ball 
&  Bea.  lff4. 

If  a  bill  be  dismissed,  and  afterwards  an  appeal  be  brought  in  the  House    Appeal  ngninei 
of  Lords  for  reversal,  on  the  ground  that  tiie  decree  of  dUmissal  was  ob-    decree  of  die- 
tained  by  fraud,  tliis,  it  seems,  by  the  opinion  of  Lord  RedesUale,  in  Gvre  v.    mtssiil  U  n  cen^ 
Stackpelit  Dow.  P.  C.  51,  will  be  a  pendency  of  suit  sufficient  to  affect  a  pur-    ^itaitoa  q^ 
chaser  or  mortgagee,  who,  thnugli  not  conusant  of  the  fraud,  will  nevertlie-    suit  and  a  U$ 
less  be  considered  as  havins  had  sutficient  means  of  acquiring  a  knowledge    pendens, 
of  it  by  an  examination  of  the  proceedings  in  the  cause ;  for  the  question  is 
atill  pending  whether  the  bill  was  rightly  djsousscd  or  not ;,  and  Lord  Ke- 
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decriee   to  foreclose,  and  then    purchases   the  equitj  of  tt* 
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detdale  considered  the  appeal  in  the  Hooae  of  Lords  to  be  that  cootiiot- 
tion  and  pendency  of  sait  which  would  affect  all  personB  with  notice,  and 
concluded  his  obsenrations  on  the  case  before  the  House,  by  dedariiif  it  to 
be  his  opinion,  that  the  parties  who  had  purchased  between  the  decree  of 
dismissal  and  the  commencement  of  the  appeal,  had,  by  the  latter  proceed- 
ing, notice  of  the  settlement ;  and  that  they  therefore  mast  tike  tbenme 
subject  to  all  legal  and  equitable  consequences ;  for  such  a  circunstaocs 
could  never  be  allowed  to  intercept  the  conrse  of  justice. 

A  purchaser  pemiente  lite^  on  filmg  a  snpplemeatal  bill,  is  laiUe  to  tU  tiw 
costs  from  the  beginning  to  the  end  of  the  suit.  Suppose  an  estate  has  been 
in  controvers?  for  twenty  years  in  the  Court  of  Ctancery,  and  dariogtis 
snit  it  is  purchased,  the  purchaser,  on  filing  a  supplemental  bill,  osmeiiDts 
court  pro  bono  et  mdh,  and  will  be  liable  to  all  the  costs  in  the  proceedinei} 
Anon,  1  Atk.  89;  and  be  will  not  be  admitted  to  examine  the  justice  oc  t 
former  decree,  but  will  be  bound  by  the  prior  proceedhigs.  Fineh  v.  Noca* 
hamj  t  Vem.  t\6. 

To  the  whole  of  this  doctrine  on  constmdive  notice  by  means  of  tlie 
pendency  of  snhs,  there  is  one  exception,  and  that  is  where  a  third  nort- 
gagee  obtains  the  legal  estate  from  the  first  incumbrancer,  or  firom  a  trii- 
tee  pending  a  bill  by  a  second  mortgagee  to  redeem  the  first  Thos  hi  Af- 
bvMon  ▼.  Davideony  1  Bro.  C.  C.  63,  the  second  mortgagee  filed  hb  bill 
against  the  mortgagor  and  the  first  and  third  mortgagees,  to  pay  off  the 
first  mortgage,  praying  that  the  estate  might  be  sold,  his  own  raort^ga^ 

¥aid,  and  that  the  third  mortgagee  might  be  satisfied  out  of  the  remaiader. 
'ending  the  suit,  the  third  mortgagee  bought  in  the  first  mortgaiee;  and 
the  Lord  Chancellor  determined  Siat  by  this  he  had  obtained  a  prioritr, 
and  should  be  paid  his  whole  money  before  the  second  mortgasee.  E^ 
vide  further  Belchier  v.  Bugler,  1  Eden,  523,  cited  antea,  of  tliis  edit. 
p.  455)  n.  (B) ;  and  as  to  tlie  purchase  of  an  equity  of  redemption  ipeUet^ 
iite^  15  Ves.  336,  note;  and  Touhnin  v.  Steere^  3Meriv.  210 ;  and  itislaitl; 
observable,  in  this  division  of  the  note,  that  a  lie  pendens  being  only  a  fe- 
neral  notice  of  an  equity  to  all  the  world,  it  cannot  aflTect  any  particinv 
person  witfi  fraud,  nnless  such  person  had  also  express  notice  of  tbe  title 
in  dispute.    Meod  v.  Lord  Orrerut  3  Atk.  243, 

2d.  As  to  a  decree,  by  the  sixtn  resolution  in  SneQing  v.  Sqmb,  2Ch.  Ca.46, 
Lonl  Nottingham  seems  to  have  determined  that  a  decree  would  be  notice 
to  all  persons  who  arf*  not  parties  to  the  suit ;  and  that  perhaps  on  the  cos- 
sideration,  that  inamnoch  as  a  lis  pendent  would  in  equity  affect  all  mankisd 
with  notice,  so  a 'decree,  which  is  the  determination  and  final  award  of  tbe 
merits  of  that  snit,  should  also  be  even  fuller  notice  than  tiie  solt  itselt 
The  resolution  is  in  these  words,  "  A  purchaser  from  J.  S.,  who  has  a  de- 
cree against  him  in  Chancery  for  land,  »hall  be  bonnd  by  the  decree,  tboagb 
he  had  never  notice  of  it,  and  yet  the  decree  in  Chancery  binds  the  penon 
andju)t  the  land ;  and  the  judgment  may  bind  the  person  or  tbe  land.  And 
it  is  hard  that  the  Chancery,  whose  power  is  only  over  the  person,  sbosld 
execute  their  own  decrees  against  a  purchaser,  and  not  assist  tbe  execntioa 
of  a  judgment  at  law.  Whereas  a  purchaser  after  a  judgment  is  as  inoo* 
cent  as  a  purchaser  after  a  decree  in  point  of  conscience."  So  in  Sorrdl  t. 
Balcer  (antea,  558),  Lord  Ring  is  reported  to  have  said,  that  aConrtof 
Ecjuity  will  oblige  all  persons  to  take  notice  of  its  decrees  as  much  as  of 
judgments  at  law* 

judgments  at  law,  however,  are  not  of  themselves  notice,  as  we  bare 
already  seen.  The  docketing  a  judgment  is  merely  to  enable  a  purcbaier 
or  mortgagee  to  discover  what  incumbrances  affect  the  property  if  ther 
chose  to  inquire  for  tliem;  but  unless  it  can  be  proved  that  tbeybave 
searched  the  dockets,  or  have  had  actual  notice  of  the  existence  of  jvd^< 
inentu,  tJie  plea  of  a  purchaser  without  notice  may  be  supported.  And  it 
was  expressly  held  by  Lord  Hardwicke,  in  tVorsley  v.  Scarboro\  3  Atk. 
392,  over- ruling  the  resolution  and  dicta  of  Lords  Nottingham,  and  Kin^* 
tliat  there  was  no  such  doctrine  in  tlie  Court  of  Chancery,  that  a  drrrfe 
made  there  should  be  implied  notice  to  a  purchaser  after  tbecaoMvas 
ended;  but  it  was  the  pendency  of  the  suit  that  created  the  notice;  (or** 
it  was  a  transaction  in  a  sovereign  court  of  justice,  if  was  supposed  »» 
people  were  attentive  to  what  passed  there,  and  it  was  to  prevent  a  gre**'' 
snischief  that  would  arise  by  people's  purchasing  a  right  under  htigatis* 
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demptioD,  such  jucumbrances  will  not  be  affected  "by  the 
ilecree  (s). 

If  a  mortgage  (a)  be  made,  and  afterveirds  a  commission  of  Commwion  pf 
bankraptcy  be  taken  out  against  the  mortgagor,  and  the  com-  zmAMUkcH^ 
missioners  mftkt  pn  assignment  of  the  estate ;  and  then  money  ^«r  •»  t<*ir 
he  lent  to  the  mortgagor  on  a  second  mortgage,  the  mortgagee       r  5Q4  j 
having  no  adual  notice  of  the  commission,  in  such  case,  al« 
though  the  puisne  mortgagee  purchase  in  the  first  security,  yet  it 
will  not  protect  the  mortgage  subsequent  to  the  commission  of  , 

l)ankruptcy.  Th^  reason  for  which  I  apprehend,  is,  that  a 
commission  of  bankruptcy  ia  an  act  of  public  notoriety,  by 
nvhich  all  men  are  bound,  on  the  ground  of  presume^ 
i[iotice« 

(«)  Hdchcoek  v.  Sedgwick^  9  Vera.  156.  Ca.  temp.  Talb.  70. 


^r^ 


and  then  in  contest ;  but  where  It  was  only  a  decree  to  account,  and  nojt 
soch  a  one  as  put  a  conclusion  to  the  matters  m  question,  that  was  Atill  sdch 
m  snit  as  did  affect  people  witb  notice  of  what  was  doing  ;  for  the  UUs  pen- 
dada  were  not  thereby  terminated.  And  in  another  case  {Riv€r$  v.  Steele^ 
cited  by  Mr.  Cox  in  his  manuscript  notes  to  %  Vem.  Sf86,  in  Lincoln's  Iim 
library)  L4>rd  Hardwicke  is  said  to  have  held,  most  distinctly,  tliat  decrees 
are  not  notice.  He  said  these  ^as  no  such  doctrine  that  men  were  to  take 
notice  of  the  decrees  of  the  Court  of  Chancery,  thojogh  they  were  to  take 
notice  of  a  lit  pendens  ;  and  now  the  prevailing  ppinion  of  the  profession  is, 
that  decrees  are  mot  iff  tkemtehee  notice^  altkangh  «  ftiii  chsely  yroeecuiei  is. 
See  Sus.  V.  6l  P.  643. 

But  though,  in  genera),  a  decree  will  not  be  constmctive.  notice  to  per-    Repayment  or* 
sons  not  paraes  to  it,  yet  If  a  person  pot  a  party  to  the  suit  have  express    ^eted  trfter 
notice  or  the  decree^  be  wUl  be  bound  by  it.    Thus  in  Harvey  v.  Montufrue^    actual  nMice 
t  Vera.  57,  a  mortgagor  having  notice  oi*  a  decree  (he  being  present  at  tUe    of  decree. 
liearinff,  &c.^  wm  ordered  to  my  money  oyer  pgain  to  the  ainoont  of  lo,00aZ., 
which  be  baa  pfevjoosly  paiji  in  to  a  person  not  entitled  to  receive  the  same  • 
nnder  the  decree;  and  though  the  hardship  of  this  double  payment  was  in* 
aisted  on,  y^t  it  being  volunury^  and  as  it  was  argued,  not  only  contrary 
to,  but  for  Ijbe  purpose  of  preventing  and  avoiding  1  he  decree,  the  con rt 
thought  the  mortgagor  was  not  entitled  to  any  relief,  but  ordered  liim  to 
pay  Uie  mpney  over  aeain. 

(S)  That  is,  if  an  eigne  mortgagee  foreclose  his  mort9:age  withont  making    Mortgagee 
the  pubn/e  mortgagee  a  party  to  tlie  suit,  having  at  the  same  time  full  notice    purchasing 
of  such  incnmbrance,  the  puisne  mortgagee  may  after  tlie  foreclosure  redeem    eanity  of  re-' 
the  estate  in  the  hands  of  the  eigne  mortgagee,  .or,  by  bnyjng  in  a  prior  in-    demption  eon*. 
cumbrance,  conferring  a  title  to  the  legal  estate,  and  tacking  his  puisne  mort-    moi  g^t  ««  his 
gage  to  the  prior  jncurobrnnce,  commence  an  acUon  of  ^ectroent  notwiUi-    ^tcn  mortgoge 
standing  the  decfiee  of  foreclosure,  see  antea,  p.  339.    The  case  of  Greswold    againtt  incnm- 
▼.  MarSiam  was  distinctly  acknowledged  as  good  law  by  the  Master  of  the    brances  of 
,  Rolls,  in  Tonlawn  v.  Steere,  3  Meriy.  %t^y  who  observed  that  the  cases  of   ^kich  he  has 
irreswold  v.  Murtham,  i  Ch.  Ca.  170,  aod  Mocatto  v.  Murgatroydy  ]  P.  Wms.    not  ice. 
393,  were  expres  sauthnri^cs  to  shew,  that  one  purchasing  an  equity  of  re- 
demption could  not  set  np  a  prior  mortgage  of  his  own,  nor  consecjuentlv 
a  mortgage  which  he  had  got  in  against  subsequent  incumbrances  ot  which 
lie  had  notice ;  and  his  Hononr  could  not  see  how  a  distinction  could  be 
jnade  in  point  of  legal  effect  between  personal  notice  to  the  part},  and  no- 
tice affecting  bhn  through  the  medium  of  his  agent.    A  mortgagee  purchas- 
ing the  equity  of  redemption  Is  bound  by  judgments  of  whicli  he  lias  notice, 
nluiongh    they. are  entered  up  subsequently  to  the  mortgage.     Crisp  v. 
Beatkf  7  Vin.  Abr.  5%,  (E),  pi.  2;  et  vide  antea,  p.  jf81,  <m  noiin;  and  Bav" 
net  V.  IVeston,  is  Ves.  130,  cited  infra,  in  the  last  note  to  thii  chapter, 
feci.  XL  pi.  19. 
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TMpUif  not  n9' 
tict.  Seoib, 


[365  ] 


Notice  muMt  be 
dmitOp  though 


And  indeed  it  wsems  as  Teasonable,  dimt  a  pidrdiawr  Bboald 
be  denied  the  baiefit  of  protecting  himtelf  by  the  pvrchi^  &t  a 
prior  incumbrance,  after  a  commi^ion  of  bankraptey  ttied  out, 
and  before  the  asstgnment  of  the  eflects,  as  after  a  decree ;  far 
a  cominission  of  bankrnptcy  is  a  pubKc  act  of  the  court,  and 
operates  as  a  decree  in  rem ;  in  which  respect  it  diffisa  from  a 
decree  for  money,  or  a  judgment  on  a  personal  action,  and, 
though  an  ex  parte  proceeding  at  first,  yet,  if  it  be  not  after- 
nvards  superseded,  the  property  of  the  bankrupt  is  thereby  de» 
termiued  to  belong  to  his  creditors  in  an  equal  proportion, 
according  to  their  several  demands;  and  it  differs  from  an  act 
of  bankniptcy,  iii*hich  is  of  so  secret  a  nature,  that  it  is  impos- 
sible to  be  known,  and  has  ncT  visible  opemtiou  until  coapled 
with  a  oommission  (t). 

In  all  cases  of  a  plea  (b)  of  a  purchase  or  marriage  settlement, 

(6)  Johnet  ▼.  Thomas,  S  P.  Wms.      in  Brace  v.  Ducheu  ^  Mtrlbcrmtgk^ 
S44,  tM  notU.  [namely  4Hon  v.  Cur-      SP.  Wms.  491.— £c(.l 
zon,  n.  (/).    Sec  also  6th  refloliitton 


Ndther  act  mr 
tommiarion  qf 
bankrupt  in 
Ihenuehea  no^ 
tke. 


Butifeomum* 
aion  issued f  act 
ttf  hankruftteif 
notice  under 
RomiUg's  act. 


(T)  It  Is  now  the  better  opinion,  that  neither  an  act  of  bankntpiey, 
a  commission  of  bankrapt,  is  of  itself  notice  to  a  pnrchaser  or  nortgacice. 
It  appears  that  on  appeal  to  the  Honse  of  Lords  in  the  case  qvotod  in 
the  text,  the  decree  ai^ahmt  Sedgwick  was  reversed,  and  the  estate  ordered 
Co  be  sold,  and  Sed^wtck  to  be  paid  2^00/.  (the  money  advanced  after  the 
commission  issued)  with  interest,  costs,  and  sncK  charges  as  mortgaycees  are 
usually  allowed,  which  was  of  course  deciding  that  n  commission  of  bari^- 
nipt  was  not  of  itself  notice  to  the  mortgaj^ee,  and  timt  advances  marie 
without  actiml  notice,  subsequently  to  the  comnitsston,  might  be  tacked  to 
the  prior  mortgage.    See  Mr.  Cox*k  notes  to  his  copy  of  Vernon  {Wtcheock 
V.  Sedgwick),  in  Lincoln's  Inn  Library.    There  are  several  conflicting  cases 
on  this  subject;  the  principal  of  which  are,  ColUitf.  De  GoUsj  Ca.Teinp. 
Talb.  65.  cited  also  postea,  604.  Hargrove  v.  Le  Breton,  4  Barr.  t4fS,  and 
Hitchcock  V.  Sedgwick,  Dom.  Proc,  for  the  doctrine  as  above  stated ;  and 
Knott  ex  parte,  11  Ves.  609.  Latouche  v.  Dimsaay,  1  Scb.  Sc  Lef.  1.59,  and 
Herbert  ex  parte,  IS  Ves.  183,  against  it.    These  cases  are  learnedly  eoni* 
mented  on  by  Mr.  Sngtjen,  in  his  Trea.  on  Ven.  &  Pur.  p.  645,  5tb  edit ; 
and  the  above  is  the  result  of  his  observations.    See  also  postea,  604,  wbera 
this  snbject  is  more  fally  investigated. 

But  whether  an  act  of  bankrnptcy  be  or  be  not  notice,  if  the  mortfage 

has  been  effected,  or  tlie  subsequent  advances  lent  bonA  fide  two  months 

before  the  is.oning  of  the  commission,  although  subsequent! v  to  the  art  of 

bankniptcy,  but  without  actual  notice  of  it,  it  will  be  bin  Jinx  on  the  as- 

siirnees  of  the  bankrupt  mortgagor,  and  they  cannot  redeem  without  paying 

all  the  money  due.    And  this  by  a  late  act  of  parliament,  46  Geo.  3.  c.  1J5, 

commonly  called  Sir  Samuel  Romilly*8  act.    By  that  statute  it  is  provided, 

that  the  issuing  a  commission  of  bankrupt  against  such  bankrupt,  althongh 

sncli  commift!<ion  »hall  afterwards  be  snperseded,  or  the  striking  of  a  docket 

for  tiie  purpose  of  issuing  a  commission  against  such  bankrupt,  whether  any 

comqiifsion  shall  have  actually  issued  tliercnpon  or  not,  shall  be  deemed 

ndtice  of  a  prior  act  of  bankruptcy  for  tlie  purposes  of  the  act,  if  it  shall 

appear  that  an  ar*  of  bankruptcy  had  been  actually  committed  at  the  time 

of  the  iiisning  such  commission,  or  striking  such  docket.    Conseqnentiv 

snch  purchaser  or  mortgagee,  claiming  the  benefit  of  this  act,  cannot  aTail 

himself  it^  a  prior  tegnl  estate  if  a  commission  has  actually  issued,  or  a 

docket  has  been  struck  within  two  months  after  the  time  of  his  purchase 

or  mortgage,  altbon;:h  lie  may  not  have  artnal  notice  of  the  issuing  of  the 

c'omuii>sion  or  striking  of  the  docket,  because  the  statute  expressly  makes 

those  acts  constructive  notice.    Sed  vide  what  is  said  of  a  case  thnsVircum- 

Rtanrcd  in  the  note  to  p.  604,  poslea ;  and  as  to  redemption,  see  wtea^  350, 

in  Holif,  and  b3d,  note  (w;. 
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BOlke miiflt  be  deoiedy  though  not  chained  by  the  bill ;  and  it  n^itkarg^dim 
will  be  sufficieDt  to  deny  it>  either  by  die  plea  or  answer,  not-    ^  ^^^' 
withalinditig  the  objection  that  it  ought  to  be  in  the  plea(c% 
Mice  all  the  defendant  has  to  do,  is  to  prove  his  plea ;  for  he 
is  not  to  prove  a  nq;ative^  viz.  that  he  had  no  notice.    How- 
ever, it  seems  best  to  deny  notice,  both  in  plea  and  answer. 

Notice  (tf),  if  charged,  nrast  be  positively  denied  in  the  ^lidtkaipod' 
answer;  for,  if  it  be  only  evasively  denied,  the  coart  will  decree  theiy^    ^^' 
a  redemption  on  payment  of  Ae  money  only  whidi  was  or^naOy 
fenc* 

'    Bnt,  in  general,  in  a  plea  (e)  of  a  pm^ase,  it  is  sufficient  midmMcimd  if 
denial  of  notice  to  say,  that  at  the  time  of  the  parcbaae  he  had  ^^/f^^^ 
no  notice,  without  saying,  or  at  any  time  before ;  for,  notice 
before,  b  notice  at  the  time  of  die  purchase,  and  the  party  wxH,      r  ^qq  ^  ^ 
in  such  case,  on  its  being  made  appear  that  he  had  notice  before, 
be  liable  to  be  convicted  of  perjury  (v). 

If  a  purchaser  has  notice  (^)  before  the  execution  of  the  N^iUeh^f^re 
conveyance,  it  will   bind    him,    although  he  had  no  notice  ^^l^^^HUf 
before  he  had  paid  his  money ;  'for  it  is  all  but  one  trans-  bMing,  tfuugk 
action  (w),  money  paid. 


It  is  a  rule  of  the  Court  of  Chancery  (g),  where  the  plaintiff  Fac^«,  4v. 
charges  not  only  notice  in  general,  but  also  special  facts  and  ^^  ^  noike* 

(c)  Sel.  Ch.  Cs.  51.  (/)  P^g  t.  mgr^    1  Atk.  389. 

{d)  Cason  ▼.  Romnd^  Pre.  Ch.2f6.  [See  HiU  v.  Bkkerdikef  ISlh  May, 

SVeiitS61.    9Vn.450.   s  Cli.  Ca.  1801,  Exch.— £d.] 

73.  [rapra,  5S7,   et  vide  S  Eq.  Ca.  (g)  Senkomte  ▼.  Earle,  t  Ve8.  450. 

Abr.  68t,  {D\  n.  (b).— £(f.]  [vide  etimm,  3  Atk.  815.  Antea,  S85. 

(«)  JobMfs  V.  TAMMf,  3  P.  Wins.  Mitford's  PI.  «16.^£d.] 
S43.  Vide  infra,  KeUal  v.  Bewui. 


(IJ)  The  defendaat  most  swear  he  had  no  notice  at  or  before  the  execo-    p^^  ^f  ^^^^ 
tton  of  the  deed,  FUigendd  ▼.  Bark,  S  Afk.  397;  and  tk^^  as  stated  la    ckauwUkami. 
tlie  text,  thoi^h  notice  be  not  charged  in  the  biU.    Where  in  the  piea  the   ,|0|i^ 
purchaser  omitted  to  deny  notice,  and  the  plaintiff  replied  to  it  instead  of        ^ 
setting  it  down  for  argument,  it  was  held,  that  if  the  defendant  had  proved 
what  he  had  pleaded,  the  bill  must  have  been  dfsmisaed  wiCli  costs.    Eyre  v, 
Dolpldny  9  Ball  &  Bea.  3m* .  Hwrria  v.  IngUdew,  3  P.  Wms.  91 .    So,  if  in  an 
anfiwcr,  notice  be  not  denied,  ihe  pkiintiff  nwy  except ;  bnt  if  he  does  not, 
and  the  defendant  proves  what  he  has  stated  in  his  answer,  that,  it  se^ms, 
will  be  sttfllicient    S  BaH  ft  Bea.  303.    But  if  a  purchaser  ^sad  jfdefur  va-    not  loH  by 
Inable  consideration  witliont  notice,  forbears  to  plead  it,  and  it  is  afterwards   omtssioa  Ut 
fully  proved  that  he  is  snch  a  purchaser,  it  would  be  too  much  to  deprive  him   pUad  ii, 
of  the  effect  of  his  plea,  merely  because  he  has  not  pleaded  it.  iCaMcUffe  v. 
Parkyns^  6  Dow.  P.  C.  «30. 

A^  to  a  plea  of  purchase  for  valuable  consideration  without  notice,  see 
the  latter  end  of  the  note  to  p.  ($77,  postea. 

(V)  This  general  rule  however,  must  be  received  with  due  attention  ta 
what  is  mid  iu  a  fonner4>age.    See  antea,  546,  in  tiie  text. 

{W)  fi$o,  we  have  already  seen,  that  notice  before  the  actual  payment  of  all    NoHee,  hefw 
the  money,*  althongh  the  conveyance  be  executed  and  the  money  secured  to    what  time  U 
be  paid  by  mortgage,  bond,  or  otherwbe,  will  be  equivalent  to  notice  before    meLet  be  givtUm 
the  contract.     TourtiUe  v.  iVuA,  3  P.  Wro^  307.    Storty  v.  Lord  Wwdaor^ 
2  Atk.  6.10.    iUfxyre  v.  Mayhew^  1  Cb.  Ca.  34.    S  Pwem.  l7a|  pi.  <3j.  Joaes 
V.  StanUy,  t  Eq.  Ca.  Abr.  68d,  pi.  9. 
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Notice  denied, 
one  wUne$s  not 

tl. 

Exeepiimu  to 
tkisnUe, 
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circumstences,  that  thejf  miut  be  denied,  as  well  as  notice  in 
general. 

If  notice  (A)  be  denied  by  the  answer,  and  proved  by  one 
S^'ir^ow  ^  '^ess  only,  this  is  not  sufficient  fotuidation  for  a  decree,  and 

the  bill  roust  be  disroissed  (x). 

But  this  rHle(t)  admits  of  several  distinctions,  as,  although, 
where  the  defendant's  answer  is  a  dear  denial  of  a  fact,  wbidi 
is  proved  only  by  one  witness,  the  court  will  not  decree  against 
the  answer ;  yet,  where  it  is  not  a  posiHve  denial  of  the  $ame 
fact,  but  admits  of  a  difference  (as,  where  it  is  only  a  denial  with 
respect  to  the  defendant  himself,  and  admits  the  fact  as  to  an- 
other, which  will  equally  affect  the  defendant)  the  court,  on  the 
evidence  of  one  undoubted  witness,  will  decree  ^;ainst  the 
NotUi  io  agent  answer.    Thus,  where  one  only  denies  personal  notice,  which 
MMiiv(Y).       1^  ^  negative  pregnant,  that  still  there  maybe  notice  to  hi^ 

agent,  which  is  a  fact  equally  material,  the  answer  will  not  b^ 
good. 

(h)  1  Vet.  ee.  Kingdme  ▼.  Brakes,        (t)  Ibid. 
l*Te.  Cb.  19. 


Rn/r  in  text 
em^rmed  by 
tilmndimt  ou- 
th/mty. 


Notice  to  ogeta 
binds  principal, 
though  loiter 
«i  in/ant. 


(X)  This  is  an  old  nile.    So  long  ago  as  the  reign  of  Charles  the  Second 
it  was  held,  tliat  if  the  plaintiff,  bring  an  original  bill,  setting  forth  a  paral 
agreement,  which  the  defendant  denies  in  his  answer,  one  witness  will  not 
convict  him.    fVakelin  ▼.  Walthat,  f  Ch.  Ca.  8.    So  in  1683,  in  the  case  of 
Alam^,  JonrdcMy  1  Vem.  161,  the  plaintiff  was  denied  a  decree,  becaaae 
he  broncht  bnt  one  witness  against  the  defendant's  answer,  and  the  same 
was  held  good  law  by  Lord  Keeper  Somers  in  Bathe  ▼.  Montiigmgy  S  Ch.  Ca. 
125.  and  recognised  by  Lord  Loiighborongh  in  Mortimer  f,  Orditrd,  STea^ 
Jan.  244.    In  like  manner.  Lord  Northington  in  Howmih  ▼.  Dtem^  1  Edeo, 
351 ;  Lord  Alvanley  in  Crtnutown  t.  Johnoton^  S  Ves.  170 ;  Lord  Eldon  la 
Erms  y.  BiekneUy  6  Ves.  191 ;    Lord  Redesdale  in  Biddnlph  ▼.  St>  Jokm, 
2  Sch.  St  Lef.  532 ;  and  Lord  Manners  in  Dmmon  v.  Afossqr,  1  Ball  Sc  Bea. 
234,  severally  stated  the  rule  to  be,  that  if  a  defendant  positively,  plainly, 
and  precisely  denies  an  assertion  in  the  bill,  and  one  vdtness  only  proves  H 
as  positively,  clearly,  and  precisely  as  it  is  denied,  no  decree  for  relief  caa 
be  made  unless  the  circumstances  of  tbe  case  so  preponderate,  that  frealnr 
credit  upon  the  testimonies  of  both  sides  being  fairly  balanced,  must  be 
given  to  the  depositions  of  the  witness,  than  to  the  answer  of  the  defendant, 
laying  aside  all  recollection  that  the  oath  of  one  of  the  parties  is  that  of  as 
interested  person.    Vide  etiam  S.  L.  Eaat  India  Comptmif  v.  Donald,  9  Ves. 
275.   ^<S.  C.    1  Smith,  213.    Cooke  v.  Clayworth,  18  Ves.  12,  and  Savage  r. 
Brooksopp,  ib.  333. 

(Y)  8.  L.  Le  Neve  v.  U  Neve,  S  Atk.  649.  &  C.  2  Vos.  64.  Amb.  436. 
2  Bro.  P.  C.  73.    BUnkame  v.  Jeanena,  S,  C.    2  Vem.  609.  10  Mod.  492. 

1  ib.  244,  2  Ib.   278.     Coote  v.  Mammon,  t  Bro.  P.  C.  596.    5  ib.  555. 

2  Ball  &  Bea.  304.  £t  vide  postea.  696,  in  notia.  In  a  late  case  a  par^ 
chaser  having  employed  the  vendor  s  a^nt,  who  had  notice  of  an  uicttas- 
brance,  was  charged  with  notice,  notwithstanding  tbe  pnrchase  was  made 
under  tiie  sanction  of  the  court,  and  an  infant  viras  interested  in  it.  TatHmim 
Y.  Steere^  3  Meriv.  210.  If  the  rule  that  notice  to  an  agent  is  notice  to  the 
principal  were  otherwise^  great  inconvenience  would  ensue,  and  tke  aid 
doctrine  of  notice  would  be  ^  in  imminent  danger,  for  as  observed  1^  Lord 
Talbot,  in  Attorney-General  v.  Gotver,  2  Ea.  Ca.  Ah.  685,  pi.  11.  n.  a  man 
who  liad  a  miud  to  g(*t  anotlier's  estate  might  shut  his  own  eyes,  and  emaley 
another  to  treat  for  him  who  liad  notice  of  a  former  title,  which  would  hie 
a  manifest  cheat.    $o  in  Sheldon  v.  Cm:,  S  Eden,  228.    5.  C.   Amb.  626, 


AND   THB   DOCTRINE   OF   TA«KINO.  66& 

t 

So,  if  the  answer  (k)  be  not  ad  idem^  as  if  the  charge  be  BeW  not 

(KMitive,  and  the  answer  only  to  beliefs  that  not  being  sufficient  ^'^^j^^'^. 

Co  contradict  what  is  po$iiivefy  swom^   the   rule  does    not  *"^<* 
apply  (z). 

And  (I),  where  there  are  a  great  many  concurring  circum-*  CircumsiaueM 

stances  that  strengthen  and  support  the  deposition  of  the  wit-  ^^X„  f^g.^ 

ness.  such  case  does  not  come  within  the  before-mentioned  rule ;  <«»«>«y  rf  wU'* 
for  the  oath  of  a  man,  with  circumstances  corroborating  it, 
is  better  than  that  of  a  man  whose  testimony  is  not  so  sup- 
ported. 166S] 

And  if(m)y  upon  die  whole,  the  evidence  is  not  sufficiently  Canmtnfbe 
clear,  whereupon  to  make  a  decree,  it  may  be  sent  to  law  to  be         ^  ^J^^» 

(k)  Amot  y.BUeoe,  lVe8.95.97.  (m)  Arnot  ▼.  Biseoe^   1  Ves.  97. 

Sed  qusre.  Pemher  v.  fdaihen^  Bro.  C.  C.  bt. 

{D  Jafuon  V.  JR«my»   S  Atk.  141.  [S,  C.  t  Dick.  650.  oomine  Pmby  v, 

Walton  V.  UoUf  ibid.  19.  Moihew.'-Ed.] 


Lord  NorthingtOD  said,  it  was  a  fixed  and  settled  principle,  that  notice  to 

an  agent  was  notice  to  a  principal.    If  it  were  held  otherwise  it  would 

cause  great  inconvenience,  and  notice  woolA  be  avoided  in  every  case  by 

employing  agents.    Notice  therefore  to  the  agent  is  dearlv  notice  to  the 

principal. '  But  the  agent,  cannot  stand  in  the  place  of  the  pnncipal  until  the 

relation  of  principal  and  agent  is  constituted ;  and  as  to  all  the  information 

which  he  has  previously  acquired,  the  principal  is  a  mere  stranger.    Con- 

lequentiy,  to  affect  a  principal  with  notice  through  the  means  of  hU  agent,   j^n/  notice  to 

the  notice  must  be  in  the  same  transaction,  and  while  the  relation  of  prin**   agent  must  be 

cipal  and  agent  subsists.     Fitzg.  S97.    Bam.    220.     4th    resolution  in   tntametnuu- 

»renl«y  v.  Soarbor^\  3  Atk.  392.    UUm  ▼•  MiU,  19  Ves.  l«t.    UwmUim  y.  uOunu 

R»H^f  9  Sch.  &  Lef.  S15.    Mountford  v.  Scatty  3  Madd.  Rep.  34.    Bnt 

nodce  will  not  be  presumed  merely  from  the  circumstance  or  title  deeds 

having  been  laid  before  a  counsel  or  attorney,  or  from  any  thing  that  could 

not  be  supposed  to  make  an  impression  on  the  memory.  AMldey  ▼.  BuUUe, 

S  Ves.  370. 

The  same  rale  that  notice  to  be  binding  most  be  in  the  same  transaction,  g^g^  ^e  to  pur- 
applies  to  the  purchaser  himself,  as  well  as  to  an  agent  or  attorney.  Upon  thtuer  hmif{f 
the  point  whetfier  the  purdmser  should  be  deemed  to  have  had  notice 
of  judgments.  Lord  Redesdale  in  one  case  made  this  distinction  t^If  a 
man  purchases  aa  e^itate  under  a  deed,  which  happens  also  to  relate  to  other 
lands  not  comprised  in  that  purchase,  and  after  purchases  the  other  lands 
to  which  an  apparent  title  is  made  independent  of  that  deed,  the  former 
notice  of  the  deed  will  not  of  itself  afiect  him  in  tlie  second  transaction,  for 
he  was  not  bonnd  to  carry  in  his  recollection  tliose  parts  of  a  deed  which 
had  no  relation  to  the  particular  purchase  he  was  then  about,  nor  to  take 
notice  of  more  of  the  deed  than  aifected  his  then  pitrchase.  But  if  a  man 
agrees  to  purchase  nnder  limitations  in  a  deed,  which  make  it  necessary 
vpon  that  transaction  for  him  to  look  into  that  deed,  and  the  deed  contains' 
recitals  of  judgments  affecting  the  lands  he  has  so  agreed  to  purchase,  he  is 
bound  by  those  judgments,  for  he  has  a  right  to  see  the  whole  deed  under 
which  he  purchased,  and  therefore  most  be  taken  to  have  seen  the  whole, 
and  must  conseqnently  be  presumed  to  have  taken  notice  of  every  thing 
contained  in  it  affecting  his  purcliase.  HamUton  ▼.  Koysf,  t  Sch.  Sc  Le£ 
Sl!ij  cited  also  postea,  d75,  in  notie^ifuod  vide, 

(Z)  As  to  the  learned  author's  qvatre  in  note  (k\  the  Master  of  the  Rolls  Author*eqnefn 
in  a  late  case  remarked,  that  it  was  said  with  truUi,  that  where  the  answer  owet'rtiUd. 
is  not  as  positive  as  the  testimony  of  tlie  witness,  the  testimony  of  the  wit- 
ness sliall  prevail  against  the  answer,  or  supposing  the  answer  positive,  yet 
if  the  testimony  of  the  witness  be  confirmed  by  circumstances,  in  that  case 
also  the  testimony  of  the  witness  so  supported  and  confirmed,  shall  prevail 
against  the  answer.    Piling  v.  ArmiUigt^  Xt  Vet.  80* 
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to  ttate  the 
particular  cm- 
sideraiian. 


tried  upon  an  issue,  in  which  the  circumstances  may  be  inves- 
tigated by  the  jury.  But  where  the  defendant  in  express  teran 
negatives  the  allegations  of  the  biily  and  the  evidence  is  only 
one  person  affirming  what  has  been  so  negatived,  and  there  are 
no  corroborating  circumstances,  then  the  court  will  notfaer 
make  a  decree,  nor  send  it  to  a  trial  at  law  (a). 

On  pleading  (n),  that  the  defendant  is  an  incumbrancer  for  a 
valuable  consideration  without  notice,  it  is  sufficient  to  allq;e, 
that  the  purchase  of  the  prior  incumbrance  was  made  for  a 
valuable  consideration,  without  stating  the  particular  sum  (b). 

(m)  lCh.Ca.S4. 


Jirferenci  to 
eoies  confirm* 
img  doctrine  im 
text. 


Daign^nott. 


ratoarrr. 

incloture  act* 


(A)  So  in  the  case  of  the  EaH  India  Company  ▼.  Donald,  9  Ves.  aes.  S.  C. 
1  Smith's  Rq>.  tlS,  the  role  of  equity  was  aibiiitted  to  be,  that  if  there  is 
nothing  more  than  the  podtlTe  nnqvalified  assertion  of  oae  witness,  and  a 
positive  denial  by  the  defendant,  the  plaintiff  shall  not  baye  a  decree* 
B«t  the  Chaneelior  allowed  that  there  might  be  an  exeeption  lo  that  rale 
npon  circumstances  givins  greater  credit  to  the  witness,  and  said,  that  if 
the  defendant  desired  it,  he  would  send  the  cause  to  a  jury,  with  Ulierty  Is 
examine  both  him  and  the  witness.  Numerous  other  cases  eanfim  dw 
same  doctrine,  to  which,  m  a  work  of  this  naturo.  It  is  merely  neceomry  to 
refer.  See,  In  addition  to  the  cases  already  cited,  IMeUon  ▼•  Rkodoc,  f  Ven. 
554.  Anon.  9  Atk.  870.  Only  ▼.  Walker,  lb.  40T.  J>  Neve  ▼.  Le  Ncvi,  ib. 
649.  Glyaa  ▼.  Bmik  of  England ,  9  Tes.  49.  JoOand  ▼.  Slatn^rid^  SlM. 
478.  Cooth  y,  Jackoon,  6  ibid.  40.  Ktmyt  ▼.  Procter^  3  Ves.  &  Bea.  59. 
Vawa&n  v.  Mamey,  1  Ball  6c  Bea.  «54.  Toote  v.  MedUcot,  ib.  409.  Morpl^ 
V.  Jones,  1  Swanst.  172.  &C,  1  Jno.  Wils.  100,  et  vide  l  PhflKps  on  Evi- 
dence, 151 ,  4th  edit. 

(B)  Notwithstanding  the  tedious  prolixity  into  which  tliis  cfaaplsr  Ins 
diverged,  the  subject  of  it  is  still  deserving  of  further  coosidention,  bsth 
as  it  regards  a  recapitulation  of  its  leading  featuves,  aad  the  allusian  wlM 
it  will  be  necessary  to  make  to  the  subsequent  determinatloDs  on  tlie  saljeet. 
To  facilitate  this  consideration,  it  will  be  attempted  to  azUhit  in  a 
forpo,  the  leading  features  of  the  doctrines  or  priority  and  tacking; 
tben  conclude  with  a  few  brief  observations  on  the  subject  of  notice 

I.  As  to  Priority  '.—Beginning  with  the  most  absolute  and  arliitrai 
mortgages  by  demise  under  jnclosure  acts  made  by  tenants  for  Hves,  has- 
bands  seised  jars  uxoria,  and  other  persons  having  but  partial  interests  la 
the  premises,  for  the  purpose  of  enabling  sudi  persons  to  defnythe 
expences  of  the  inclosure,  are,  by  the  authority  of  parUament,  eatitiM  ts 
priority,  over  and  beyond  all  other  mortgages  and  mcumbranccs,  whetlMr 
they  have  notice  of  prior  incumbrances  or  not.  The  tenno,  thcicfsfs, 
created  by  socfa  mortgages  confer  a  right  to  the  possession,  and  enable  tbe 
mortgagee  and  his  assignee,  to  maintain  an  action  of  ejectment  agaiast  and 
in  preference  to  all  other  persons.  Conseouently  these  terms  ought  ts  be 
regarded  with  more  than  ordinary  attention  In  all  subsequent  mertgsise 
transactions.  And  here  by  the  way  note,  that  where  a  tenant  Ibr  life  who 
was  impeachable  for  waste,  felted  timber  to  raise  tlie  expences  of  the  ta- 
closore  instead  of  exercising  his  power  of  raorteaging,  he' was  decreed  Is 
account  to  the  owner  of  the  next  estate  of  inheritance ;  Lee  v.  Akton^ 
1  Ves.  Jan.  78«  although  according  to  Brown's  report  of  dils  case,  these 
were  intermediate  remainders  that  might  have  arisen,  et  vide  Gower  v.  £yw, 
Coop.  f56. 

9a.  Tlie  person  wlio  has  thecontroul  over  the  legal  estate  whether  in  fre 
or  for  years,  and  whether  such  legal  estate  be  attendant  oo  another  estate 
or  in  gross,  and  whether  satisfied  or  not,  so  as  to  be  able  to  establish  a  title 
at  law  to  the  possession  or  to  protect  himself  in  tlie  possession,  will  be  en- 
titled to  prionty  over  all  other  persons,  provided  be  have  not  notice  of  their 
incumbrances  at  the  time  of  his  obtaining  a  lien  or  estate  in  the  land.  When 
'the  legal  esUte  has  not  been  acquired  in,  tbe  first  moftgagae  has  the  bstf 
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i%1it  to  call  far  it.  If  it  codmsC  of  a  term  attendant  An  tlie  inberltance, 
notice  to  the  trustee  will  nake  his  assignment  in  favour  of  a  second  iucum- 
brancer  a  breack  of  trast  bat  no  more,  see  aatea,  508. 

3d*  As  to  the  priority  of  incumbrances  equity  creates  no  new  title,  but  No  eifuiUbU 
merely  refuses  to  take  away  tke  protection  wliich  the  legal  estate  affords  to  frio:*Uif, 
the  peraon  holding  it,  by  enabling  him  at  any  tine  to  take  possession  of  the 
estate  in  an  ejectment  at  law.  Among  mortgagees  where  none  has  the 
legal  estate,  the  rule  in  equity  is,  qmi  jnim*  est  tempore  potior  est  jurey 
tt  P.  Wms.  491t  1  Bro.  C.  C.  63 ;  and  therefore  the  buying  a  first  mortsage 
when  the  legal  estate  is  in  a  third  person  will  be  of  no  avail.  CUrk  v.  Abbots 
Bam.  C.  C.  467.  MorreU  v.  PMske^  %  Atk.  5t.  Mutthems  v.  Cartwright, 
9  ibid.  347.  Poarfret  ▼.  fKiadsor,  S  Ves.  486.  H'ortley  v.  Birkhead,  2  ibid. 
57i.  3  Atk.  809.  Beicker  ▼.  Rsi^srtJ^  6  Bro.  P.  C.  ^8.  Robiasom  v.  Da- 
misouy  1  Bro.  C.  C.  63.  fVUtosfkb^  v.  yrUUmghhy^  1 T.  R.  763.  So  also,  a 
Ibortb  mortgagee  gams  no  priority  by  parcoase  of  the  second  mortgage, 
nutea,  473.  Where,  howeTer,  the  steward  of  a  manor  mortgaged  his  estate 
^Mir  times,  but  entered  the  admittance  of  the  third  mortgage  in  a  wrong 
book,  contrary  to  the  custom  of  the  manor,  priori^  was  decreed  in  favour 
0f  the  fourth  mortgagee,  on  the  ground  that  be  haa  no  notice  of  the  third, 
it  being  entered  in  a  wimg  book.  ITdbnaa  v.  H'orren,  2  £q.  Ca.  Abr.  695, 
pi.  9.    S,  C  postea,  571,  in  notis. 

4th.  The  question  of  priority  betweea  iDcnmbraaces,  if  the  l^gal  estate   ExteptMkem 
has  not  been  got  hi,  depends  on  the  better  right  to  call  for  it;  and  the  legal  estate  oiU" 
prior  IncnniNraneer  if  he  has  that  right,  is  in  equity  in  the  same  state  as  if  he   stoMliMg. 
■ad  an  actnal  assif^uneat.    XaoU  ex  parte^  11  Ves.  618,  et  vide  antea,  477, 
II.  (S). 

Sth.  Notimig  hnt  a  mere  volaatary  and  mynstifiable  concurrence,  on  the    rmimmwmM 
part  of  the  DMrtgagee,  to  the  nortqpigor's  retaining  the  title  deeds,  will  be  /^  permUt^ 
Gleamed  a  reason  for  postponing  such  mortgagee  to  subsequent  incum-   mJrt£amio 
brnacea.     i^am^  v«  FbUtf  %  Anstr.  432.   1  Fonb.  167.     Bamett  v.  I^ei^oa,   reUindeeds 
IS  Ves.  130.    Harper  ▼.  FaMer^  4  Madd.  129.  antea,  54.  57,  and  473,  of  * 

this  edition.  But  though  courts  of  equity  will  not  on  such  ground  post« 
fNme  the  first  asortgagee,  yet  it  seems  tiiat  they  will  not  take  from  the 
eecond  mortgagee  t&  title  deeds,  unless  the  first  mortgagee  will  undertake 
to  pay  him  his  money.  Head  v.  EgertoMf  3  P.  Wms.  279.  et  vide  507, 
nntea,  and  note  there,  and  postea,  603* 

6th.  Standins  by,  and  wilfully  permitting  a  mortgage  transaction  to  pro«    Or  standing  &y 
ceed  without  &closing  a  prior  incumbrance  (if  any},  vilJ  portptne  the   osd  encourage 
party  so  tacitly  acquiescing  la  the  subsequent  iaeanrfsrance,  and  will  entitle  jj^  subsequent 
the  other  party  to  a  priority.    Barnett  v.  WiUs^  Pre.  Ch.  131,  et  vide  antea,   mortgage, 
463.  Sc  466,  as  to  witnesses.  So,  aa  absolnte  denial  of  a  prior  incumbrance, 
if  iafomaed  that  other  snau  are  about  to  be  lent^  will  postpone  the  person 
ao  denying  his  debt  and  security  and  give  a  preference  to  the  other  party, 
antea,  472 ;  et  vide  antea,  468,  as  to  where  a  person  makes  a  false  re- 
preseatotiott  through  mistoke. 

7th.  The  Coart  of  Chancery  will  |ive  a  person  who  has  obtained  a  mert-  Second  mart- 
tgnge  of  the  equity  of  redemption  this  chance,  that  he  may  get  in  the  legal  gagee  may  ohm 
•catate  if  he  can,  and  if  he  does  get  it  in,  the  legal  estate  being  united  to  tain  what 
Ills  equity  of  redemption,  be  will  have  a  priority  to  all  the  mesne  mortgages;  prUrity* 
Bamrt  V.  }VestoUf  12  Ves.  130,  and  thatf  notwithstanding  the  mesne  mort- 
gages are  duly  registered,  postea,  640. 

8th.  An  equitable  mortgage  by  ^session  of  the  title  deeds,  confers  on   Pnoritp  6f 
koldififf  the  deeds  a  priority  to  other  creditors.    So  docs  a  letter  eauitable  mu 


the  person  holding  the  deeds  a  priority  to  other  creditors.    So  docs  a  letter  equitable 
to  a  specific  creditor  agreeing  to  make  him  a  mortgage.    See  the  Index,  gog^. 
title  EquitoUe  Mortgage,  and  antea,  459. 

9th.  As  connected  with  Ae  snfayect  in  hand,  it  mav  not  be  amiss  to  oh-   Aceeleratton^ 
serve,  that  it  appears  to  have  been  thought,  that  if  there  are  two  mort- 
gagees, and  the  first  in  point  of  charge  buys  in  the  inheritance,  be  will 
abereby  let  in  the  other  on  the  estate  discharged  of  the  prior  mortgage. 
3  Prea.  Con.  572.    See,  however,  MUnedy  v.  i>a7y,  1  Scb.  Sc  Lef.  355. 

10th.  In  a  case  where  one  seised  in  fee,  snlyect  to  several  equitable  in-   Priority  hp  er- 
«nmbrance8,  conveyed  the  legal  estate  by  way  of  mortgage  and  covenanted  ception  in  cove^ 
against  incumbrances,  except  some  of  the  equitable  incombran<;es  which   nant  against  ts- 
were  later  in  date  than  others;   it  was  held,  that  the  mortgagee  was  a   cuMbrances, 
trustee  for  the  excepted  creditors  only,  who  had  by  that  means,  acquired  a 
l>reference  to  the  equitoble  daiais  of  their  companions.    Ingram  v.  PeUkam^ 
Amb.  153. 

II.  As  to  Tacking:— 1st  A  noisne  mortgagee,  may  tack  his  incumbrance       Tacki«« 
4a  a  prior  satisfiad  mortgage  of  the  legal  estate,  and  thereby  obtain  a  pre-  jq^  ^^  J/  ^g^g^ 
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other. 


Vfini 
gage  forfeited. 
O/Utekhtg 
mortgage  to 
eigne  meum" 
bnmee. 


further  oA* 
vancee  to  mart' 

Jmdgmente  to 
wertgoge* 

BemAtomorl" 
gage. 


(VoUmtary  pay* 
ment  Huttf  be  up* 
plied  to  bond  or 
fnortgage.) 
But  not  «ijR- 
pie  contract 
debte  to  mort" 

Nor  mortgage 
tojndgmente. 


Sot  mortgage 
to  bond. 


ferooce  to  the  mesifft  nu>rtMe,  jodgmenti,  or  oth^r  ineoinbraBee;  uf  wfcicll 
he  had  no  notice,  ait  or  before  the  execation  of  hb  ihortme  as  distio-- 
gnUbed  from  notice,  at  or  before  the  time  of  his  completinf^  ttie  purchase 
of  such  satisfied  mort^^ge ;  notice  of  the  digne  mortgage  at  the  latter 
period  not  being  of  any  avail)  see  po^ftea,  606. 

2d.  There  cantiot  be  any  tacking  of  one  mortgage  to'  another  mdess  Ihtf 
prior  mortgage  be  forfeited,  antea,  531. 

5d.  A  puisne  mortgagee  may  tack  his  moitga^  to  the  eigne  incmribraneey 
whether  the  incmnbnince  be  a  mortgage  or  a  judgment,  antea,  480,  481^ 
And  that,  whetlier  it  be  of  part  only,  or  of  the  whole  estate  comprised  m  the 
paisne  incumbrance,  (ante,  310,)  provided  the  eigne  incumbrance  ctfnier  a 
title  to  the  legal  estate.  Bat  a  second  mortgagee  or  assignee  of  the  equity  of 
redemption,  will  not  be  compelled  to  redeem  both  the  mortgage  and  judg- 
ment, where  the  first  mortgagee  buys  in  a  snbsequent  judgment,  Without 
the  consent  of  the  morteagor.  antea,  536.  And  it  Is  very  questionable, 
whether  on  a  bill  ioforeeloeei  the  mortgagor  himself  would  be  compelled  to 
pay  more  than  the  principal,  interest,  and  costs  on  the  first  mortgage,  thongh 
It  is  possible,  that  dn  a  mil  to  redeem,  he  may  be  decreed  to  pay  footli  the 
mortgage  and  the  judgment  too. 

4th.  SO,  a  mortgagee  may  tack  to  his  security  fnrfiier  sunfs  lent.  If  be 
have  no  notice  of  meshe  incumbrances  at  the  time  of  making  sueh  Airtfaer 
advances,  antea,  533.  And  if  he  take  a  judgment  for  such  fhrther  ad- 
vances, it  will  be  the!  same. 

5th.  A  first  mortgagee  may  tack  subsequent  judgments  to  his  mortgage. 
If  he  have  no  notice  of  the  mtervening  incumbrances,  antea,  53S.  Shepj^rd 
V.  Titley,  2  Atk.  350.    Anon,  t  Ves.  662. 

6th.  A  ihortgagee  may  taCk  his .  subsequent  bond  to  hfs  mertgage,  as 
against  the  mortgagor  and  his  heir  (if  bound),  or  beneficial  devisee,  bat  not 
as  against  creditors,  trustees  for  creditors,  or  other  persons  entitied  for  a 
valuable  consideration  either  under  the  mortgagor,  or  under  his  heir,  eze- 
eutor,  or  devisee.  Coleman,  v.  Whuk^  1  P.  Wms.  f  75.  Powie  v.  Corbet^ 
3  Atk.  556.  TreivMon  tr.  Ttoilghioni  1  Yes.  87. '  Heames  v.  Bance^  S  Atk. 
630.  Lothian  v.  HaUeU^  3  Bro.  C.  C.  l62.  Bayley  v.  Robhuon^  Pre.  Ch.  89^ 
ibid.  198,  and  12  Mod.  559.  EceUe  v.  Thawett,  nomine  Anon.  2  Vem.  177. 
£t  vide  antea,  pages  318.  351  and  352,  of  this  edit,  notes  (6),  (K),  and  (L). 
A  distinction  has  been  taken  in  reference  to  tacking  bonds,  between 
a  bill  to  redeem  and  a  bill  to  foreclose.  In  the  former  case.  It  Is  said,  the 
mortgagor  shall  not  redeem  without  paying  the  subsequent  bond  debt,  as 
well  as  the  money  secured  on  mortgage ;  and  in  the  latter,  that  he  will  be 
liable  to  pay  the  mortgage  debt  only,  for  that  the  bond  was  origioally 
no  lieu  on  the  land,  1  Ch.  Ca.  ld4.  2  Ibid.  194.  1  Ch.  Rep.  247.  1  Tem^ 
245.  Pre.  Ch.  407.  Glib.  Eq.  Ca.  96.  But  the  role,  as  stated,  seems  to  be 
correct  without  the  distinction.  It  Is,  however,  now  cleariy  settled,  that 
the  right  to  attach  a  subsequent  bond  debt  to  a  mortgage,  cannot  be  made 
available  against  an  assignee  of  the  equity  of  redemption.  Adanur,  Ctmxton^ 
6  Ves.  229.  Tronghton  v.  Troughion^  1  ibid.  86.  Jackson  v.  Langf&fd, 
nomine  Anon,  2  Ves.  662,  and  Heamee  v.  Bance,  ubi  supra,  and  note.  If  a 
person  indebted  by  mortgage  and  bond  pay  money  to  his  creditor  generally, 
the  creditor  may  apply  it  in  dischaige  either  of  the  mortgage  or  3io  bond. 
IVUkinson  v.  Sleme,  9  Mod.  427. 

7th.  But  a  mortgagee  will  not  be  allowed  to  tack  simple  contract  debts 
to  his  mortgage,  althodgh  the  mortgagor '  may  have  entered  Into  a  parol 
agreement,  that  he  sbafi  be  at  liberty  so  to  do.  See  antea,  of  thb  edSt, 
p.  524,  n.  (S).  ^ 

8th.  A  creditor  by  indgment,  statute,  or  recognisance,  buying  In  the  firf< 
mortgage,  cannot  tack  the  judgment,  statute,  or  recognUance,  to  the  mort- 
gage, because  he  did  not  lend  bis  money  on  the  cnedit  of  the  land ;  nor  can 
he  DO  called  a  purchaser,  having  no  present  right  in,  but  merely  a  lien  on 
the  land.  WortUy  v.  Bvrkhead^  2  Ves.  571,  antea,  p.  526.  A  mere  judg- 
ment creditor,  though  he  deals  originally  for  a  lien,  ctoes  not  get  an  estate  in 
the  land,  he  has  neither  jus  in  re,  nor  jus  ad,  rem.  But  if  there  be  once  a 
creditor  by  mortgage,  and  he  afterwards  advances  money  upon  a  judgment, 
the  court  will  intend  that  he  makes  that  advance,  meaning  to  take  a  seen- 
rity  upon  the  land  for  both,  and  he  may  taek ;  but,  if  he  Temains  a  mere 
Judgment  creditor,  the  court  says,  he  does  not  deaJ  upon  the  faith  of  the 
land  in  this  sense,  tliat  he  dot's  not  contract  for  an  interest  in  the  land, 
and  tUen  he  cannot  tack.— ffno/^  ex  parte,  1 1  Ves.  617. 

9th.  So,  a  bond  creditor  gains  no  preference  by  buying  in  the  first  mort- 
gage, for  he  cannot  tack  his  bond  U>  the  mortgage  a^nst  subsequent  i** 
cumbrancers. 


AKD  THS   DOCTftIN£  OF  TACKINO*  669 

lOtk.  A  idortgagee  of  copyholds  cannot  Uck  a  Judgment  to  his  mortgage,   Norjudgmitd 
Wause  judgments  do  not  affect  lands  of  that  tenure.    Cannon  v.  Ptuky   fo  mortgage  rf 
6  Vin.  Abr.  2i2,  pi.  6.  copyholds, 

11th.  A  mortgagee  hi  Ireland  is  pre?entedy  by  the  operation  of  the  re-    Tacking  in 
gistry  act  (6  Anne,  c.  2.  Irish  Stat.)  from  tacking,  so  as  to  gain  a  priority   irehnd. 
against  mesne  registered  incumbrances.    See  Laiouch  v.  DtMsany,  1  Sch.  ik 
Lef.  154,  and  postea,  G41,  towards  the  latter  end  of  the  note  there* 

12th.  The  right  of  the  first  mortgagee  who  has  the  legal  estate^  to  tack    j\,  f^^^^  5^4 
as  against  mesne  mortgagees^  does  not  co?er  a  mortgage  of  the  equity  of  Utcwnbraneu 
redemption  commg  to  him  as  executor.    I^or  it  is  just  the  same  as  if  the   f^^gg  ^  j^^i^  ^ 
estate  were  in  two  different  persons,  being  in  the  same  person  in  different   ^^g^  rights 
capacities.    The  legal  estate  is  in  him  in  his  own  right,  and  the  equitable 
interest  in  him  in  nght  of  another.    The  legal  and  equitable  estate,  there- 
fore cannot  unite  to  the  effect  of  squeezing  out  (as  it  is  termed)  metne 
mortgagees,  per  Sir  William  Orant,  in  Barnet  v.  Wecton^  12  Ves.  133.   But 
as  no  authority  waff  produced  on  either  side,  Sir  William  Grant  wished  to 
see  whether  any  decision  had  taken  place  on  the  question,  and  whether  jX 
^had  ever  been  discussed.    If  he  found  anv  thing  upon  it  he  would  mention 
it.    But  the  cause  was  not  mentioned  agam. 

IStb.  A  mortgagee  will  not  be  permitted,  as  agahist  the  assignees  of  a   jy^  taehng 
bankrupt,  to  tack  a  mortgage  made  subsequently  to  the  act  of  bankruptcy,   againstaM" 
though  without  notice  and  previous  to  the  commission ;  net,  though  he  have   signets  of  bank* 
the  legal  estate.    Herbert  ex  parte^  13  Ves.  183«    This  case  was  decided  a  f^  wken* 
few  months  after  the  passina  of  Sir  Samuel  Romilly's  act^  and  witliout  any 
reference  to  that  statute.    It  is  denied  to  Jye  law  by  Mr.  Sugden,  in  his 
Treatise  on  Vendors  and  Purchasers,  p.  647^  dth  edit.    Its  authority  will 
be  more  fully  investigated  in  a  future  note,  vide  Circiter,  604,  in  aofis,  to 
which  reference  is  made.    And  it  is  observable  here,  that  in  another  case^ 
Baker  v.  Harriet  16  Ves.  397^  (which  also  has  been  denied  to  be  law,  see 
n.  (W).  p.  533,  antea,  of  this  edit),  where  there  were  first  and  second  mort* 
gagees,  and  the  mortgagor  was  a  bankrupt,   the  first   mortgagee  was 
held  entitled  to  tack  to  his  mortgage  a  subsequent  judgment  docketed, 
thouch  no  execution  had  issued  at  the  time  of  the  bankruptcy. 

III.  On  the  subject  of  Notice,  (which  forms  the  concluding  sul^ect  of  Not1G1« 
this  chapter,  and  occupies  tlie  whole  of  the  succeeding  one;)  it  is  merely  ne-' 
cessary  to  remark  in  this  place,  that  neither  an  act  of  bankruptcy,  2  Vem* 
692.  2Ch.'Ca.  13.  For.  65.  4  Burr.  2425.  11  Ves.  609.  postea,  603;  nor  a 
commission  of  bankruptcy,  2  Vern.  156^7.  East,  161,  sed  vide  antea,  565. 
D.  (T);  nor  a  decree  of  the  Court  of  Chancery,  Toth.  45.  1  Vem.  57. 122 ;  » 
nor  the  docketing  of  a  judgment,  2  Ch.  Ca.  47. 170.  Amb.  154*  1  ibid.  37. 
.  2  Freem.  176,  wul  of  itself  be  notice  to  a  purchaser  or  mortgagee ; 
nor  will  the  enrolment  of  a  bargain  and  sale,  or  the  registration  of  a  deed 
in  a  register  county,  be  of  itself  notice  to  a  subsequent  mortgagee  of 
the  prior  incumbrance,  Moreeoek  v.  DiekinBy  Amb.  678.  Chewd  v.  Ntc&oUt, 
1  Str.  664.  See  on  this  subject,  BueheU  v.  ButheUy  1  Sch.  de  Lef.  92. 103^ 
and  see  ibid.  137  and  157,  as  also  postea,  634.  But  notCy  a  public 
act  of  parliament,  2  Ves.  48 ;  and  a  Us  pendenSy  antea,  553,  will  be 
notice  to  all  the  world.  Lastly,  it  may  not  be  amiss  to  mention,  that  actual 
notice  of  a  bargain  and  sale  not  enrolled,  3  Atk.  651, 2,  or  of  a  deed  not 
registered,  Buahell  v.  Bushelly  1  Sch.  de  Lef.  102.  Woraley  v.  De  Mattoe, 
1  Buir.  474,  et  vide  2  Sch.  &  Lef.  532 ;  or  of  a  judgment  not  docketed, 
Davie  v.  Stratkmorty  16  Ves.  419,  will  respectively  affect  a  purchaser ;  and 
be  binding  on  him  in  equity  in  tlie  same  manner,  as  if  the  bargain  and  sale 
had  been  enrolled^  the  deed  registered,  or  the  judgment  docketed.  But  a 
mortgagee  need  not  give  notice  of  his  mortgage  to  a  purchaser  of  the  estate. 
Oabome  v.  UUy  9  Mod.  97. 
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